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PREFACE   TO  THIRD   EDITION. 


After  a  lapse  of  eight  years  from  the  publication  of  the  first 
edition  of  this  work  in  1889,  a  new  edition  was  rendered  necessary 
by  reason  of  changes  in  the  Code  and  the  large  number  of  decisions 
on  the  topics  treated  contained  in  the  217  volumes  of  reports 
issued  during  that  period.  Since  the  publication  of  the  second 
edition  in  1897  more  than  eleven  years  have  elapsed,  during  which 
time  there  have  been  published  39  volumes  New  York  Eeports, 
114  volumes  Appellate  Division  Eeports,  39  Miscellaneous  Re- 
ports, 15  Annotated  Cases,  10  Civil  Procedure,  5  State  Reporter, 
68  Supplement,  a  total  of  290  volumes.  In  the  meantime  the 
statute  as  to  Mechanic's  Liens  has  been  thoroughly  revised  and 
entirely  rewritten.  The  number  of  reported  cases  in  Divorce  has 
been  more  than  doubled.  The  litigation  involving  questions  of 
practice  relating  to  Corporations  and  Receivers  of  Corporations 
has  increased  in  a  proportion  very  far  beyond  that  affecting  any 
other  interests. 

These  facts  have  served  to  increase  the  bulk  of  the  present  work 
from  1500  to  nearly  2100  pages,  substantially  all  of  which  consists 
of  collation  of  authorities.  While  very  many  new  precedents 
have  been  inserted  they  have  in  the  main  taken  the  place  of  those 
which  have  been  omitted  either  by  reason  of  duplication  or  from 
the  fact  that  later  and  more  satisfactory  forms  have  been  sub- 
stituted. 

It  is  clear  that  in  the  very  near  future  works  of  this  character 
must,  by  reason  of  the  enormous  increase  of  authorities,  eliminate 
the  more  unimportant  decisions,  but  the  author  has  not  deemed  it 
wise  to  pursue  the  policy  of  selection  at  this  time  in  view  of  the 
desirability  that  substantially  all  the  authorities  on  each  subject 
should  be  placed  before  the  practitioner  for-  his  examination  and 
guidance. 

The  manifest  advantages  and  added  convenience  for  reference 
have  led  the  author  to  adopt  the  encyclopedic  form,  the  merits  of 
which  need  no  discussion  as  is  demonstrated  by  its  rapid  rise  in 
popularity  with  the  Bar.  It  will  be  found  to  greatly  facilitate 
the  examination  of  questions  of  law  and  practice  by  reason  of  the 
analysis  preceding  each  topic,  substantially  taking  the  place  of  an 
index,  which  has,  however,  been  retained  for  those  who  prefer  that 
method  of  arriving  at  the  contents  of  the  work. 

J.  E'EWTOi;r  FIEEO. 
Albany,  July  11th,  1908. 
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ACTIONS,  SPECIAL. 

The  special  actions  treated  in  these  volumes  are  the  actions 
regulated  by  the  Code,  §§  1496  to  1990  inclusive,  which  are  con- 
tained in  Chapters  XIV,  XV,  and  part  of  XVI.  Chapter  XIV 
is  entitled  "  Special  Provisions  Regulating  Actions  Relating  to 
Property"  and  consists  of  §§  1496  to  1688,  including  therein 
articles  treating  of  Ejectment  under  the  name  of  Action  to  Recover 
Real  Property,  Partition,  Dower,  Poreclosure,  Action  to  De- 
termine Claim  to  Real  Property,  Waste,  Nuisance,  and  miscel- 
laneous provisions  relating  to  actions  concerning  real  estate. 
Chapter  XIV  also  treats  (§§  1689-1741)  of  actions  relating  to 
chattels,  the  topics  being  "  Replevin  "  (under  the  name  of  "  Ac- 
tion to  Recover  a  Chattel"),  and  "Action  to  Foreclose  a  Lien 
upon  a  Chattel." 

Chapter  XV,  consisting  of  §§  1742-194Y,  treats  of  a  variety  of 
non-related  topics  under  the  chapter  heading  "  Special  Provisions 
Regulating  Other  Particular  Actions  and  Rights  of  Action,  and 
Actions  by  or  Against  Particular  Parties."  The  chapter  in- 
cludes Matrimonial  Actions,  Actions  relating  to  a  Corporation, 
Actions  Relating  to  the  Estate  of  a  Decedent,  Certain  Other  Special 
Actions  and  Rights  of  Action  and  Actions  by  or  Against  Particu- 
lar Parties.  Some  of  these  titles  are  subdivided  into  various 
articles  which  treat  of  decedents'  estates,  judgment  creditors' 
actions,  actions  on  official  bonds,  actions  for  penalties,  actions 
to  recover  damages  for  wrongs,  the  latter  including  actions 
under  the  statute,  giving  an  action  to  recover  for  death  by 
negligence,  actions  to  recover  for  slanderous  words  imputing 
unchastity;  also  modifying  the  law  of  libel.  Certain  miscel- 
laneous provisions  are  also  included  in  this  chapter,  among  others. 
Actions,  Vol.  I  — 1  [1] 
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the  statute  relative  to  assignability  of  demands.  This  chapter  also 
contains  the  enactment  as  to  actions  by  or  against  an  unincor- 
porated association,  actions  against  certain  county,  town  and  mu- 
nicipal officers  and  actions  relative  to  joint  debtors. 

Chapter  XVI,  entitled  "Actions  in  Behalf  of  the  People  and 
Special  Proceedings  Instituted  in  their  behalf,  by  State  Writs  " 
—  §§  1948-1990  —  regulates  actions  in  behalf  of  the  people,  the 
more  important  of  which,  is  Quo  Warranto  under  the  name 
"Action  against  the  Usurpei-  of  an  Office  or  Franchise."  The 
remainder  of  the  chapter  treats  of  Special  Proceedings  by  State 
Writs  and  is  not  within  the  scope  of  this  work,  being  treated  in 
"  Fiero  on  Special  Proceedings." 

There  is  no  definition,  or  even  classification,  of  Special  Actions 
in  the  Code  other  than  the  classification  indicated  by  the  titles  to 
Chapters  XIV  and  XV,  where  the  term  "  Special  Provisions  "  is 
used  relative  to  these  actions  as  a  distinctive  term,  indicating  that 
the  class  of  actions  regulated  thereby  are  characterized  by  special 
and  peculiar  provisions. 

Section  3343,  sub.  20,  of  the  Code,  defines  the  word  "  action  " 
as  referring  to  a  civil  action,  and  the  term  "  special  proceeding  "  as 
applying  to  a  civil  special  proceeding.  Section  3333  defines  an 
action  as  an  ordinary  prosecution  in  a  court  of  justice.  Pomeroy 
Code  Eemedies,  1st  Edition,  §  34,  states  the  civil  action  for  the 
protection  of  all  primary  rights  and  the  enforcement  of  all  pri- 
mary duties  to  be  the  central  element  of  Code  Procedure,  and 
describes  it  as  the  single  judicial  instrument  for  the  prosecution 
of  all  remedial  rights  and  the  obtaining  of  all  remedies. 

The  civil  action  may  be  said  to  be  that  form  of  Code  procedure 
in  whicb  is  sought  either  the  recovery  of  land,  the  possession  of 
chattels  or  the  recovery  of  money  —  or  by  which  relief  is  obtained 
through  the  application  of  equitable  rules.  To  which  may  be 
added  the  action  for  Divorce,  which  is  equitable  in  its  nature, 
but  in  which  the  issue  of  adultery  is  by  statute  triable  by  a  jury. 

Actions  for  recovery  of  money  are  the  simpler  in  form  and  the 
provisions  for  the  conduct  of  such  actions  are  to  be  found  in  tlie 
general  rules  for  the  conduct  and  trial  of  causes.  When,  however, 
land  is  sought  to  be  recovered  some  additional  provisions  are  found 
necessary  as  in  ejectment;  to  recover  a  chattel  the  procedure  is 
necessarily  still  more  complicated  as  in  replevin,  or  to  obtain  a 
divorce  other  rules  are  necessary. 
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In  Foreclosure,  Partition  or  in  dissolving  a  corporation,  still 
other  features  exist  and  this  is  true  of  all  the  actions  regulated  by 
these  provisions  of  the  Code,  whether  legal  or  equitable.  Hence 
the  term  "  Special  Actions,"  indicative  of  the  fact  that  the  pro- 
cedure is  more  full,  definite  and  minute  than  in  the  ordinary 
action,  by  reason  of  the  peculiar  situation  arising  in  each  case. 

It  will  be  noted  that  provision  is  not  made  by  the  Code  for  all 
equity  actions  involving  peculiar  rules  and  regulations.  Very 
many  actions  are  not  enumerated  as  special  actions.  Among  them 
notably  actions  for  reformation  and  cancellation  of  contracts,  for 
specific  performance,  interpleader,  construction  of  wills. 

The  conduct  of  these  actions  is  regulated  by  the  Chancery  prac- 
tice and  they  are  not  treated  in  these  volumes  as  they  are  not 
among  the  number  of  those  the  conduct  of  which  is  specifically 
provided  for  by  the  Code. 

As  to  the  major  part  of  the  topics  treated,  the  substantive  law 
is  given  in  connection  with  the  procedure,  notably  so  as  to  eject- 
ment, nuisance,  mechanics'  liens,  dower  and  divorce,  since  the  law 
giving  the  right  of  action  cannot  well  be  separated  from  the  prac- 
tice on  enforcing  the  remedy. 

As  to  certain  other  topics,  such  as  those  relating  to  replevin,  the 
dissolution  of  corporations,  appointment  of  receivers,  foreclosure 
of  mortgages,  judgment  creditors'  actions,  no  matters  of  substan- 
tive law  are  involved  and  the  questions  arising  are  purely  those 
relating  to  procedure. 


ACTIONS,  SUBVTVAIi  OF. 

See  Decedents^  Estates. 


AXIMONY. 

See  Mateimonial  Actions. 


ANNTILMENT  OI"  MABBIAGE. 

See  Mateimowial  Actions. 


ASSIGNMENT  AND  ASSIGNABILITY  OF 

DEMANDS.* 

§§  1909-1912. 

Tlie  right  to  assign  a  claim  or  demand  is  not  in  any  wise  peculiar 
to  special  actions  but  the  provisions  relative  thereto  are  found  in 
that  part  of  the  Code  regulating  this  class  of  actions,  and  are  there- 
fore considered  in  connection  with  and  as  part  of  the  subject- 
matter,  with  a  view  to  collating  all  the  provisions  contained  be- 
tween sections  1496  and  1990. 

Article. 
I.  Eight  to  assign  at  common  law  and  tjndee  the  code,  4. 

§  1909.    When  transferee  of  claim  or  demand  may  sue.     Rights 

of  defendant,  etc.,  5. 
§  1 910.    What  claims  or  demands  may  be  transferred,  5. 
§  191 1.   Id.  J  cause  of  action  for  usury,  5. 
§  191 2.  Judgment,  when  assignable,  5. 
II.  What  claims  are  assignable,  7. 

III.  What  claims  aee  hot  assignable,  18. 

IV.  Who  has  powek  to  assign  claims,  20. 
V.  What  constitutes  an  assignment,  21. 

VL  What  passes  undee  an  assignment,  24. 

CODE   SECTIONS   AND   WHERE  FOUND. 

SEC.  ABT.      FAQE. 

1909.  When  transferee  of  claim  or  demand  may  sue.    Rights  of  de- 

fendant,   etc 1  5 

1910.  What  claims  or  demands  may  be  transferred 1  5 

1911.  Id.;  cause  of  action  for  usury 1  5 

1912.  Judgment,   when  assignable 1  5 

ARTICLE  I. 

EIGHT  TO  ASSIGN  AT  COMMON  LAW  AND  UNDER  THE  CODE. 

§  1909.    When   transferee  of  claim   or   demand  may   sue.     Rights   of 

defendant,  etc.,  5. 
§  1 9 10.    What  claims  or  demands  may  be  transferred,  5. 
§  191 1.  Id.;  cause  of  action  for  usury,  5. 
§  191 2.  Judgment,  when  assignable,  5. 

•  This  subject  is  very  fully  treated  in  the  Encyclopsedia  of  Law  and  in 
the  Cyclopsedia  of  Law  and  Practice. 

[4] 
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§  1909.  'When  transferee  of  claim  or  demand  may  sue.  Bights 
of  defendant,  etc. 

Where  a  claim  or  demand  can  be  transferred,  the  transfer  thereof  passes  an 
interest,  which  the  transferee  may  enforce  by  an  action  or  special  proceeding, 
or  interpose  as  a  defence  or  counterclaim,  in  his  own  name,  as  the  transferor 
might  have  done;  subject  to  any  defence  or  counterclaim,  existing  against  the 
transferor,  before  notice  of  the  transfer,  or  against  the  transferee.  But  this 
section  does  not  apply,  where  rights  or  liabilities  of  a  party  to  a  claim  or 
demand,  which  is  transferred,  are  regulated  by  special  provision  of  law;  nor 
does  it  vary  the  rights  or  liabilities  of  a  party  to  a  negotiable  instrument, 
which  is  transferred. 

§  1910.    What  claims  or  demands  may  be  transferred. 

Any  claim  or  demand  can  be  transferred,  except  in  one  of  the  following 
cases : 

1.  Where  it  is  to  recover  damages  for  a.  personal  injury,  or  for  a  breach 
of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a  statute 
of  the  State ;  or  upon  a  claim  to  or  interest  in  real  property,  a  grant  of  which 
by  the  transferor  would  be  void  by  such  a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a  statute  of  the 
State,  or  of  the  United  States,  or  would  contravene  public  policy. 

§  1911.   Id.;  cause  of  action  for  usnry. 

A  cause  of  action  to  cancel,  or  otherwise  affect,  an  instrument  executed, 
or  an  act  done,  as  security  for  a  usurious  loan  or  forbearance,  can  be  thus 
transferred,  where  the  instrument  or  act  creates  a  specific  charge  upon  prop- 
erty; which  is  also  transferred  in  disaffimance  thereof,  and  not  othewise;  but, 
in  that  case,  the  transferee  does  not  succeed  to  the  right,  conferred  by  statute 
upon  the  borrower,  to  procure  relief,  without  paying,  or  offering  to  pay, 
any  part  of  the  sum  or  thing  loaned. 

§  1912.   Judgment,  when  assignable. 

A  judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money,  recovered  upon  any  cause  of  action,  may  be  transferred;  but  if  it  is 
vacated  or  reversed,  the  transfer  thereof  does  not  transfer  the  cause  of 
action,  unless  the  latter  was  transferable  before  the  judgment  was  recovered. 

An  assignment  is  a  transfer  or  making  over  to  another  of  the 
-whole  of  any  property,  real  or  personal,  in  possession  or  in  action, 
or  of  any  estate  or  right  therein.  Bouv.  Law  Diet.  The  com- 
mon-law definition  of  an  assignment  is,  "  the  transferring  and  set- 
ting over  to  another  of  some  right,  title  or  interest  in  things  in 
which  a  third  party,  not  a  party  to  the  assignment,  has  a  concern 
and  interest."    1  Bac.  Abr.  329. 

The  term  "  assignability  "  means  the  transfer  between  parties 
of  any  kind  of  property  whether  in  possession  or  in  action  in 
whatever  manner  it  may  be  made.     Cyc,  vol.  4,  p.  6. 

The  idea  of  an  assignment  is  essentially  that  of  a  transfer  by 
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one  existing  party  to  another  existing  party  of  some  species  of 
property  or  valuable  interest.  Eight  v.  Sackett,  34  N.  Y.  447 
(451). 

Code  requires  suit  by  real  party  in  interest  witb  certain  excep- 
tions. §  449.  The  common  law  did  not  recognize  right  to  assign 
a  chose  in  action  or  any  right  of  action.  (Oreely  v.  Wilcocks,  2 
Johns.  1)  with  the  exception  of  negotiable  instruments  —  unless 
to  the  King  (United  States  v.  Buford,  3  Pet.  12;  United  States 
V.  WUte,  2  Hill,  59)  or  by  consent  of  the  debtor,  and  upon  his 
promise  of  payment.  Tiernan  v.  Jackson,  5  Pet.  580.  The  rule 
as  to  non-assignability  has  from  time  to  time  been  modified  by 
statute  in  England  and  in  this  country. 

It  was  allowable  at  common  law  for  suit  to  be  brought  by  the 
assignee  in  the  name  of  the  assignor.  Master  v.  Miller,  4  Term. 
E.  340. 

The  old  Code,  as  amended  in  1851,  provided  that  actions  should 
be  brought  in  the  name  of  the  real  party  in  interest,  but  expressly 
excepted  any  intent  to  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  contract.     Section  3,  Code  Procedure. 

It  was  held  to  be  the  intent  of  this  provision  to  adopt  the  equity 
rule  as  to  assignments.     Wallace  v.  Eaton,  5  How.  Pr.  99. 

In  the  present  Code  §  1909  is  new  and  §  1910  is  said  to  be 
substituted  in  part  for  §§111  and  112  of  the  old  Code,  but  it  will 
of  course  be  noted  that  its  scope  is  very  much  enlarged  so  that 
nearly  all  claims  on  contract  or  in  tort  are  assignable  other  than 
those  for  a  personal  injury  or  breach  of  promise  to  marry. 

In  Brackett  v.  Oriswold,  103  IST.  Y.  428,  the  court  assumes  that 
"assignability"  and  "survivability"  are  convertible  terms. 
Cited  Morenus  v.  Craivford,  51  Hun,  89,  together  with  People  v. 
Tioga,  Common  Pleas,  19  Wend.  73  ;  Zahriskie  v.  Smith,  13  N".  Y. 
322. 

The  rule  that  survivability  is  the  test  as  to  whether  a  cause  of 
action  is  assignable  is  reiterated,  Burke  v.  Holtzmwnn,  117  App. 
Div.  292. 

In  Thalheimer  v.  Brinckerhojf,  3  Cow.  645,  the  chancellor  said : 
"  It  is  a  principle  of  the  common  law  that  a  right  of  action  could 
^  not  be  transferred  by  him  who  had  the  right,  to  another.  When 
we  seek  the  reason  of  this  rule,  we  find  in  it  the  motive  already 
mentioned,,  an  apprehension  that  justice  would  fail  and  oppression 
would  follow  if  rights  of  action  might  be  assigned.     *     *     * 
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Feeble,  partial  and  corrupt  must  have  been  the  administration 
of  justice  where  such  a  reason  could  have  force.  In  early  times 
this  rule  conceming  rights  of  action  was  rigorously  enforced.  As 
the  entire  right  of  action  could  not  be  assigned,  so  no  part  of  it 
could  be  transferred,  and  no  man  could  purchase  another's  right 
to  a  suit,  either  in  whole  or  in  part.  Hence  the  doctrine  of 
maintenance,  which  prohibits  contracts  for  a  part  of  the  thing  in 
demand,  was  adopted  as  an  auxiliary  regulation,  to  enforce  the 
general  principle  which  prohibited  the  transfer  of  all  rights  of 
action.  But  the  rule  of  the  common  law  that  rights  of  action 
cannot  be  assigned  has  in  modem  times  been  reversed;  the  ap- 
prehension that  justice  would  be  trodden  down  if  property  in 
action  should  be  transferred  is  no  longer  entertained;  and  the 
ancient  rule  now  serves  only  to  give  form  to  some  legal  proceed- 
ings. In  the  courts  of  equity  this  rule  was  never  followed,  and 
those  courts  have  always  considered  and  treated  the  rule  as  un- 
just, and  have  supported  assignments  of  rights  of  action.  Ex- 
perience has  fully  shown  not  only  that  no  evil  results  from  the 
assignments  of  rights  of  action,  but  that  the  public  good  is  greatly 
promoted  by  the  free  commerce  and  circulation  of  property  in 
action,  as  well  as  of  property  in  possession." 

AETICLE  II. 

WHAT  CLAIMS  ARE  ASSIGNABLE. 

The  codifiers  in  their  note  to  §  1909,  say  that  the  phrase  "  but 
this  section  shall  not  be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  contract,"  which  was  contained 
in  §  111  of  the  old  Code,  has  given  rise  to  a  very  large  number  of 
adjudications,  and  that  these  provisions  will  supersede  nearly  all 
this  vast  mass  of  adjudications,  while  the  remainder  will  be 
valuable  only  because  the  section  has  been  confined  to  the  en- 
forcement of  causes  of  action  and  is,  therefore,  inapplicable  to 
questions  arising  upon  defences  other  than  counterclaims,  and  to 
the  regulations  of  law  respecting  the  transfer  of  property,  includ- 
ing those  vague  interests  which  are  not  properly  embraced  by  the 
phrase  •"  a  cause  of  action,"  and  that  as  to  the  latter  class,  their 
connection  with  the  provision  referred  to  above  is  usually  quit© 
remote,  and  they  may  be  left  to  be  regulated  by  general  principles 
without  any  special  statutory  provision.     It  is  further  stated  by 
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tte  codifiers  that  the  section  settles  the  disputed  questions  relating 
to  the  assignability  of  causes  of  action,  by  providing  that  every 
cause  of  action  is  assignable  unless  it  conies  within  one  of  the 
special  exceptions.  The  general  rule  to  be  derived  from  the 
authorities  is  that  the  test  of  assignability  of  the  cause  of  action  is 
v^hether  it  would  pass  to  the  executor  or  administrator,  but  this 
is  too  vague  a  test  for  actual  use  in  many  cases,  and  has  given 
rise  to  different  and  difficult  questions.  In  view  of  the  radical 
changes  made  by  this  section,  no  attempt  will  be  made  to  collate 
all  the  decisions  previous  to  their  enactment,  and  references  will 
be  made  to  only  such  as  are  more  important  and  may  be  of  service 
as  the  law  now  stands.  Section  1909  does  not  prescribe  that  an 
action  on  such  claim  can  be  brought  by  the  assignee  only,  under 
the  same  circumstances  which  would  have  entitled  the  assignor 
to  sue,  and  hence  a  judgment  may  be  sued  upon  by  an  assignee 
without  leave  of  the  court.  Carpenter  v.  Butler,  29  Hun,  251. 
As  the  rights  under  chapter  40,  Laws  of  1848  (General  Manufac- 
turing Act),  have  no  existence  outside  of  the  statute,  the  right  of 
transfer  given  by  the  Code  of  Civil  Procedure,  §  1910,  does  not 
give  a  right  of  enforcement  to  the  transferee  under  §  1909,  but 
leaves  the  question  of  that  right  to  the  existing  law.  It  is  true  that 
at  common  law,  and,  as  a  general  rule,  the  qualities  of  assignability 
and  survival  are  tests  of  each  other,  and  convertible  terms.  Blake 
V.  Griswold,  104  N.  Y.  613,  citing  as  to  the  last  proposition, 
Hegerich  v.  Keddie,  99  Ji.  Y.  258,  and  Brackett  v.  Griswold,  103 
~N.  Y.  425.  The  rule  that  no  cause  of  action  is  assignable  that 
would  not  pass  to  personal  representatives  is  also  held.  Zabriskie 
V.  Smith,  13  IST.  Y.  322.  Where  property  is  vsn-ongfuUy  detained, 
the  owner  may  assign  his  title  to  it,  and  the  assignee,  after  a  fresh 
demand,  may  maintain  trover.  Hall  v.  Robinson,  2  1^.  Y.  293. 
A  claim  for  money  which  has  been  paid  under  fraudulent  repre- 
sentations is  assignable.  Byxhie  v.  Wood,  24  N.  Y.  607.  But  see 
ZabrisMe  v.  Smith,  13  IsT.  Y.  322. 

A  contract  by  a  stable  keeper  to  furnish  horses  and  wagons  to 
a  merchant  is  assignable.  Merritt  v.  Boohlover's  Library,  89  App. 
Div.  454,  85  Supp.  797. 

In  an  action  to  recover  damages  for  the  breach  of  a  contract 
made  between  the  defendant  and  the  plaintiff'si  assignor,  by 
which  the  latter  was  to  secure  all  fire  insurance  required  by  the 
defendant,  in  which  the  contract  provided  that  all  of  its  terms 
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should  be  binding  on  the  representatives,  successors  and  assigns  of 
all  the  parties,  it  was  held  that  contract  was  assignable.  Twnen- 
baum  V.  Oreenwald,  67  App.  Div.  473,  73  Supp.  873. 

A  right  of  action  arising  from  fraudulent  representations,  on 
the  faith  of  which  one  is  induced  to  part  with  money,  or  property, 
may  be  assigned.  Benedict  v.  Guardian  Trust  Co.,  59  App. 
Div.  302,  68  Supp.  1082. 

A  claim  against  a  street  railway  company  for  a  penalty  for 
refusal  to  give  a  transfer  is  not  assignable.  Goyle  v.  Interurban 
St.  By.  Co.,  88  Supp'.  136. 

Where  a  wager  is  made  upon  the  result  of  an  election,  and  the 
stakeholder  has  paid  over  to  the  winner,  a  claim  of  the  loser  of 
the  bet  against  the  stakeholder  is  assignable  under  the  Revised 
Statutes.     Bernstein  v.  Horth,  85  Supp.  263. 

A  cause  of  action  for  fraud  in  the  purchase  and  sale  of  real 
estate  is  also  assignable.  Orames  v.  Spier,  58  N.  Y.  349.  A  right 
of  action  to  recover  damages  for  the  non-performance  of  a  contract 
is  assignable  after  breach.  Dana  v.  Fiedler,  12  IST.  Y.  40.  A 
right  of  action  against  a  common  carrier  to  recover  the  value  of 
property  entrusted  to  him  is  assignable.  Merrill  v.  Grinnell,  30 
N.  Y.  594.  A  cause  of  action  against  the  trustees  of  a  corpora- 
tion for  failure  to  report  is  assignable.  Bonnell  v.  Wheeler,  1 
Hun,  332 ;  Pier  v.  George,  86  E".  Y.  613.  A  right  of  action  for 
carelessly  and  negligently  setting  fire  to,  and  burning  up  grass  and 
fences,  and  hay  stacked  upon  a  farm  is  assignable ;  Friend  v.  N.  Y. 
C.  B.  B.  Co.,  25  How.  285 ;  as  is  the  right  to  recover  for  moneys 
lost  in  gambling;  Meech  v.  Stoner,  19  IST.  Y.  26 ;  the  right  to  dam- 
ages for  the  wrongful  conversion  of  personal  property;  Drake  v. 
Smith,  12  Hun,  532;  HaigU  v.  Hoyt,  19  N.  Y.  464;  McKee  v. 
Jvdd,  12  IST.  Y.  632;  Bichtmeyer  v.  Bemsen,  38  JST.  Y.  206; 
MdKeage  v.  Hanover  Fire  Ins.  Co.  81  N.  Y.  38 ;  a  right  to  pay  for 
services ;  Hooker  v.  Eagle  Bank  of  Bochester,  30  IST.  Y.  83  ;  interest 
of  next  of  kin  of  persons  killed  by  negligence  in  recovery  there- 
for. Quinn  v.  Moore,  15  N.  Y.  432.  A  cause  of  action  may 
be  assignable  although  assignor  or  assignee  may  be  disabled  from 
maintaining  action  in  the  State.  Peterson  v.  Chemical  Bank, 
32  N.  Y.  21 ;  McBride  v.  Farmers'  Bank,  26  N.  Y.  450.  A  con- 
tract to  plant  and  sell  crops  is  assignable  by  buyer  without  seller's 
assent.  Sears  v.  Conover,  4  Abb.  Dec.  179.  All  expectant 
estates,  whether  vested  or  contingent,  are  assignable.     Moore  v. 
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Little,  41  ]Sr.  Y.  66 ;  Ham  v.  Van  Orden,  84  N.  Y.  257.  As  is  a 
legacy  payable  at  a  future  time  after  the  death  of  the  testator. 
Parmalee  v.  Cameron,  41  JST.  Y.  392.  The  dower  interest  which 
a  widow  has  in  the  lands  of  her  deceased  husband,  and  the  as- 
signee must  sue  in  his  own  name.     Payne  v.  Becker,  87  N.  Y.  153. 

A  right  of  action  to  set  aside  a  fraudulent  conveyance.  McMa- 
hon  V.  Allen,  35  IST.  Y.  403.  A  claim  under  a  fire  insurance 
policy,  although  the  policy  itself  may  not  be  assignable.  Fowler 
V.  N.  Y.  Indemnity,  etc.,  Co.,  26  N.  Y.  422 ;  Mellen  v.  Hamilton, 
etc.,  Co.,  17  ]Sr.  Y.  609.  And  the  policy  is  itself  assignable  when 
not  forbidden  by  its  terms.  St.  John  v.  Americam,,  etc.,  Co.,  13 
N.  Y.  31.  A  public  contract  for  cleaning  the  streets.  Devlin  v. 
New  York,  63  N.  Y.  8.  The  right  to  ice  to  form  on  a  given  area. 
Myer  v.  Whittaker,  5  Abb.  N.  C.  172.  A  cause  of  action  for 
damages,  upon  an  undertaking  upon  an  order  of  arrest.  Moses 
V.  Waterbury,  etc.,  Co.,  37  Super.  Ct.  393 ;  Bamberger  v.  Kahn,  43 
Hun,  411.  A  contract  to  build,  entered  into  by  a  corporation, 
is  assignable,  the  matter  of  such  a  contract  involving  no  personal 
relation  or  confidence  between  the  parties.  New  England  Iron 
Co.  V.  Gilbert,  etc.,  R.  R.  Co.,  91  IST.  Y.  153.  So  is  an  annuity 
given  by  a  will  when  it  is  the  interest  of  a  fixed  sum.  Cocks  v. 
Barlow,  6  Eedf.  406. 

A  cause  of  action  for  damages,  for  fraud  perpetrated  by  com- 
bining with  an  insolvent  purchaser  of  goods  to,  recommend  him 
to  the  seller  and  induce  the  sale  by  false  representations  as  to 
his  credit,  and  in  consideration  of  receiving  a  share  of  the  fruits 
of  the  fraud,  is  assignable  as  distinguished  from  a  mere  action  of 
deceit  in  misrepTesenting  the  solvency  of  a  third  person.  Moore 
v.  McKinstry,  37  Hun,  194.  The  claims  of  minor  children  under 
the  Civil  Damage  Act  were  held  assignable  in  Ludwig  v.  Glaessel, 
34  Hun,  312,  upon  the  authority  of  Moriarity  v.  Bartlett,  34 
Hun,  272,  which  latter  case  was  reversed,  99  IST.  Y.  651.  A  factor 
who  has  sold  the  goods  of  his  principal,  guaranteed  the  sale,  and 
made  advances  thereon,  has  a  cause  of  action  against  the  vendee 
which  is  assignable.  Commercial  Bank  of  Pennsylvania  v.  Hel- 
brormer,  52  Super.  Ct  388.  An  invention  before  patent  issued 
thereon  is  assignable.  Jones  v.  Reynolds,  7  St.  Kep.  586.  As  is 
a  right  of  action  against  a  sheriff  for  failing  to  return  an  execu- 
tion, and  for  making  a  false  return.  Jackson  v.  Daggett,  24  Hun 
204.     A  right  to  enforce  the  execution  of  a  power  in  trust.     Clark 
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V.  Crego,  51  N.  Y.  646.  A  cause  of  action  for  the  reformation 
of  a  contract.  Bentley  v.  Smith,  1  Abb.  Dec.  126.  A  cause  of 
action  for  work  performed  under  a  contract,  void  under  the  statute 
of  frauds,  is  assignable.  Rosepaugh  v.  Vredenburgh,  16  Hun,  60. 
A  verdict  recovered  for  a  personal  tort^  Mmckey  v.  Machey,  43 
Barb.  58 ;  Zoghaum  v.  Parker,  66  Barb.  341 ;  Broohs  v.  Harford, 
15  Abb.  342,  holding  the  contrary.  A  judgment  recovered  for 
personal  injuries  is  assignable.  Dougherty  v.  Gardner,  8  Abb. 
'N.  C.  134. 

An  assignment  of  part  of  a  debt  due  the  assignor  is  valid. 
King  v.  King,  59  App.  Div.  128,  68  Supp.  1089;  Chamibers  v. 
Lancaster,  160  N.  T.  342. 

The  assignment  for  a  valuable  consideration  by  a  husband  to  his 
wife  of  all  of  the  right,  title  and  interest,  present  and  prospective, 
that  the  assignor  may  have  in  the  estate  of  his  brother  who  died 
thereafter,  held  valid.  Matter  of  Stevens,  98  St.  Kep.  990,  64 
Supp.  990. 

A  right  acquired  by  estoppel  is  assignable,  and  the  laiowledge  or 
ignorance  of  the  assignee  is  immaterial.  Meeder  v.  Provident 
Sav.  Life  Assur.  Soc,  ITI  N.  Y.  432,  affirming  58  App.  Div.  80, 
68  Supp.  518. 

The  fact  that  a  contract  for  service  is  personal  in  its  character 
will  not  prevent  an  assignment  thereof  after  the  services  con- 
tracted for  have  been  performed,  and  what  passes  to  the  assignee  is 
merely  a  claim  for  services  which  have  been  rendered.  United 
States  Title  Guaranty  &  Indemnity  Co.  v.  Marx,  116  App.  Div. 
341,  101  Supp.  483. 

A  contract  provided  for  the  sale  of  certain  articles  which  the 
purchaser  was  to  have  the  exclusive  right  to  sell  in  a  specified 
district :  Held,  that  the  contract  was  not  personal  in  the  sense  that 
the  purchaser  was  bound  to  perform  it  in  person,  and  it  could  be 
assigned  by  parol.  Liberty  Wall  Paper  Co.  v.  Stoner  W.  P.  Co., 
59  App.  Div.  353,  69  Supp.  353,  affirmed  without  opinion,  170 
K  Y.  582. 

Where  a  judgment  recovered  before  the  trial  court  is  assigned, 
together  with  all  sums  "  of  money  that  may  be  had  or  obtained 
by  means  thereof  or  on  any  proceeding  to  be  had  thereon,"  and 
such  judgment  is  enforced  on  appeal,  the  assignee  of  the  judg- 
ment is  liable  for  the  costs  recovered  by  the  defendant  by  reason 
of  the  failure  of  the  plaintiff's  cause  of  action,  and  an  order  is 
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properly  made  by  the  court  directing  the  payment  of  such  costs 
by  such  assignee.  It  is  only  when  the  judgment  attempted  to 
be  assigned  has  been  recovered  upon  a  cause  of  action  not  itself 
assignable  or  transferable  that  the  attempted  assignment  will  not 
operate  to  charge  the  assignee  with  the  costs  of  the  action  where 
such  judgment  shall  be  subsequently  reversed  on  appeal.  Tucker 
V.  Gilmmi,  58  Hun,  167,  affirmed  without  opinion,  125  N.  Y.  714, 
33  St,  Kep.  962,  11  N.  Y.  Supp.  555. 

Where  a  judgment  between  two  debtors  is  several  and  not  joint, 
it  seems  that  it  may  be  separately  assigned  as  against  one  of 
them  only.  Whittmore  v.  Judd  Linseed  &  Sperm  Oil  Co.,  124 
N.  Y.  565,  36  St.  Rep.  881.  The  assignment  by  a  devisee  of  an 
interest  in  real  estate  was  sustained  in  Matter  of  Valentine,  38  St. 
Eep.  333,  13  Supp.  444,  affirmed,  128  JST.  Y.  611.  A  certificate 
of  a  tax  sale  is  not  a  negotiable  instrument,  and  its  mere  indorse- 
ment by  the  purchaser  will  not  be  effectual  to  transfer  it  or  a  claim 
under  it  to  have  the  purchase  money  refunded.  White  v.  City  of 
Brooklyn,  122  IST.  Y.  35,  33  St.  Eep.  307.  An  executor's  commis- 
sions before  they  are  ascertained  and  liquidated  in  the  manner 
authorized  by  law,  are  not  assignable.  Matter  of  Worthington, 
141  N.  Y.  9,  56  St.  Rep.  561. 

An  assignment  for  a  valuable  consideration  by  a  son,  of  his 
expectant  interest  in  his  father's  estate,  though  made  to  the  father 
himself,  may  be  enforced  in  equity  after  the  father's  death.  Kin- 
yon  V.  Kinyon,  72  Hun,  452,  31  Abb.  N.  C.  76,  25  Supp.  225,  55 
St.  Eep.  247.  An  assignment  of  his  distributive  share  by  his 
apparent  next  of  kin  of  a  living  person  vests  no  interest  in  the 
assignee.  Smith  v.  Baylies,  3  Dem.  567.  See,  however  Stover 
V.  Eycleshimer,  4  Abb.  Ct.  of  App.  309.  An  assignment  of  a  play 
before  it  is  written  is  invalid  and  no  title  or  interest  passes  to  the 
assignee.  Daly  v.  Stetson,  54  Super.  Ct.  202,  10  St.  Eep.  453, 
following  Field  v.  Mayor  of  New  York,  6  IST.  Y.  179.  An  assign- 
ment by  a  patentee  of  a  right  to  use  an  invention  upon  a  certain 
class  of  implements  operates  only  for  a  license ;  in  the  absence  of 
express  words,  the  interest  of  the  licensee  is  not  assignable.  Tuttle 
V.  La  Dow,  54  Hun,  149,  26  St.  Eep.  829,  7  Supp.  277. 

An  inventor  may  not  only  bind  himself  by  an  assignment  of  a 
present  completed  invention,  but  may  obligate  himself  thereby  to 
transfer  subsequent  improvements  or  discoveries  made  by  him. 
Magnolia  Anti-Friction  Metal  Co.  v.  Singley,  42  St.  Eep.  893,  17 
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Supp.  251.  An  attempted  assignment  by  the  sheriff  of  such  fees 
as  he  may  become  entitled  to  from  the  State  or  county  for  pub- 
lic services  thereafter  to  be  rendered,  is  inoperative  and  void. 
Bowery  National  Bank  v.  Wilson,  122  N.  Y.  478.  An  assignment 
by  an  attorney  of  a  share  of  the  profits  v?hich  he  may  realize  in 
an  action,  providing  it  shall  be  a  lien  on  said  money  so  held, 
entitles  the  assignee  to  look  to  the  fund  realized  on  execution  for 
satisfaction  of  his  lien,  and  to  authorize  an  order  directing  the  set- 
ting apart  for  him  of  his  share  by  the  sheriff.  Muller  v.  The 
Mayor  of  New  York,  23  Civ.  Pro.  R  261,  29  Supp.  1096.  A 
client  or  principal  for  vs^hose  benefit  a  wrong  is  done  by  an  attorney 
and  v7ho  ratified  the  vsTongful  act,  cannot,  by  taking  an  assign- 
ment of  the  sufferer's  cause  of  action  against  the  attorney,  main- 
tain an  action  against  his  own  subordinate  for  damages  caused 
by  bis  own  instructions.  Baker  v.  Secor,  4  Supp.  303,  22  St. 
Eep.  97. 

Where  a  shipper  collected  the  value  of  goods  destroyed  by  fire, 
while  in  the  custody  of  a  carrier,  from  two  insurance  companies 
by  virtue  of  which  they  became  entitled  to  subrogation  to  his  claim 
against  the  carrier,  a  subsequent  assignment  of  such  claim  to  one 
of  them  will  be  ineffectual.  Piatt  v.  Pennsylvania,  B.  B.  Co.,  11 
Supp.  632.  A  fire  policy  may  be  assigned  by  parol  and  delivery 
where  there  is  a  valuable  consideration  for  its  transfer.  Lien- 
kauf  V.  Caiman,  110  IST.  Y.  50'.  The  beneficiary  in  a  life  insurance 
policy  may  assign  his  claim  after  the  company  has  refused  to 
pay.  Meagher  v.  Life  Union,  47  St.  Rep.  588.  Possession  of  a 
lawful  insurance  policy  is  not  necessary  to  the  validity  of  an 
assignment  of  it  Baker  v.  Crosby,  11  Supp.  575,  33  St.  Rep.  757. 
The  rule  in  Eadie  v.  Slimmon,  26  E".  Y.  9,  tbat  a  life  policy  in 
favor  of  a  wife  and  children  is  not  assignable  was  followed  in  Beer 
v.  Sangor,  17  Week.  Dig.  340. 

In  the  following  cases  the  effect  of  chapter  248  of  the  Laws  of 
1879,  with  reference  to  the  assignment  of  policies  upon  the  life  of 
a  husband  for  the  use  and  benefit  of  the  wife  and  in  regard  to 
their  assignment,  are  considered :  Spender  v.  Myers,  73  Hun,  274, 
26  Supp.  371,  affirmed  150  N.  Y.  269 ;  Harvey  v.  Van  Cott,  71 
Hun,  394,  55  St.  Rep.  32,  25  Supp.  25,  affirmed  149  N.  Y. 
579;  The  Connecticut  Mut.  Life  Ins.  Co.  v.  Yam,  Campen,  11 
Supp.  103;  Travelers'  Ins.  Co.  v.  Heeley,  60  St.  Rep.  151,  28 
Supp.  478 ;  Miller  v.  Campbell,  140  E".  Y.  457,  55  St.  Rep.  787, 
affirming  51  St.  Rep.  596. 
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An  action  may  be  maintained  in  equity  by  tbe  assignee  of 
collateral  whicli  tbe  maker  of  a  usurious  note  gave  with  the  note 
to  secure  a  delivery  of  the  note  and  the  collateral  to  himself  upon 
payment  of  the  amount  that  was  advanced  upon  the  note  and  the 
collateral.  Dickson  v.  Valentine,  24  St.  Rep.  957,  6  Supp.  540. 
Claims  of  tenant  of  the  owners  for  damages  to  their  goods  caused 
by  water  leaking  from  a  bank  are  assignable.  Butts  v.  Mackay 
Co.,  55  St.  Eep.  137.  In  an  action  to  enjoin  the  continuation  of 
a  nuisance  on  adjoining  premises,  where  the  plaintiff,  pending 
the  action,  transfers  €he  property  affected  by  the  nuisance,  the  right 
of  action  passes  to  his  transferee  and  the  latter  is  entitled  to  be 
substituted  as  plaintiff.  NicJcerson  v.  Crawford,  25  Abb.  J^.  C. 
91.  An  action  by  an  abutting  owner  against  an  elevated  railroad 
to  recover  damages  for  loss  of  rental  value  of  plaintiff's  premises, 
is  not  one  for  a  personal  injury  within  §  1910,  prohibiting  the 
assignment  of  cause  of  action  for  personal  injury,  as  it  is  defined 
by  §  1343,  subdivision  9.  Birch  v.  Metropolitan,  etc.,  Ry.  Co., 
8  K  Y.  Supp.  325,  cited  29  K  Y.  St.  Eep.  818.  Money  col- 
lected by  the  government  from  a  foreign  nation  by  treaty  or 
otherwise  and  paid  to  its  citizens  as  indemnity  for  loss  or  injury, 
caused  by  the  action  of  a  foreign  government,  is  an  interest 
legally  capable  of  being  assigned  by  the  owner  of  the  property 
destroyed  or  injured,  even  before  his  own  government  has  taken 
any  steps  toward  securing  to  him  an  indemnity  for  his  loss.  Taft 
V.  Marsily,  120  N.  Y.  474,  31  St.  Rep.  584,  affirming  47  Hun, 
175. 

All  causes  of  action  for  injuries  to  rights  of  property  survive  to 
personal  representatives  and  are  therefore  assignable.  Bennett  v. 
Wolfolk,  80  Hun,  390.  The  assignability  or  survivability  of 
things  in  action  have  frequently  been  held  to  be  convertible  terms, 
and  perhaps  furnish  as  clear  and  intelligible  a  rule  to  determine 
what  injuries  to  property  rights  or  interests  are  meant  by  the 
statute  as  it  is  possible  to  lay  down.  Morentus  v.  Crawford,  51 
Hun,  89,  5  Supp.  453,  citing  People  v.  Tioga  Common  Pleas,  19 
Wend.  73 ;  ZahrisJcie  v.  Smith,  13  N.  Y.  322 ;  Bracket  v.  Griswold, 
103  IsT.  Y.  425.  A  contract  which  by  its  express  terms  is  binding 
upon  the  parties  and  the  legal  representatives  of  the  parties  is 
assignable.  Walton  v.  Rafel,  7  Misc.  663,  58  St.  Rep.  807,  28 
Supp.  10.  Also  a  covenant  and  a  bill  of  sale  of  the  saloon  business 
whereby  the  covenantor  bound  himself  not  to  engage  in  the  same 
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business  within  half  a  mile  of  the  bargained  premises  for  a  period 
of  five  years,  where  the  sale  of  such  business  is  made  in  connection 
with  the  covenant.  Greite  v.  Hendrick,  24  Supp.  546.  An 
assignment  under  a  seal  of  a  claim  for  rent  being  valid  as  against 
the  lessor,  the  lessee  has  no  legal  interest  to  inquire  into  the  circum- 
stances under  which  it  was  made.  O'Brien  v.  Smithy  37  St.  Eep. 
41,  13  Supp.  410.  An  indebtedness  on  a  building  contract  is  a 
proper  subject  of  oral  assignment,  Harris  v.  Dolmetch,  12  St, 
Rep.  456.  A  contract  to  build  entered  into  by  a  corporation  is 
assignable,  the  matter  of  such  a  contract  involving  no  personal 
relation  or  confidence  between  the  parties.  New  England  Iron 
Co.  V.  Gilbert  Elevated  E.  B.  Co.,  91  IST.  Y.  153.  A  contract  to 
receive  and  pay  for  goods  to  be  manufactured,  may  be  assigned  so 
as  to  transfer  to  the  assignee  all  the  benefits  thereof.  Rochester 
Lantern  Co.  v.  Stiles  &  ParTcer  Press  Co.,  47  St.  Hep.  842,  re- 
versing 40  St.  Rep.  851,  16  Supp.  781.  A  right  of  action  for  the 
wrongful  taking  and  conversion  of  personal  property  is  assignable 
even  though  the  assignor  apparently  retains  title  to  the  property. 
Such  an  assignment  is  as  much  an  election  of  remedies  as  if  the 
assignor  had  commenced  an  action  for  conversion,  and  thereafter 
neither  he  nor  those  in  privity  with  him  could  maintain  an  action 
to  recover  the  property.  Baumann  v.  Jefferson,  53  St.  Rep.  116, 
4  Misc.  147. 

A  covenant  against  incumbrances  in  a  conveyance  of  real  estate 
is  not  personal  to  the  covenantee,  but  may  be  taken  advantage  of 
by  his  assigns.  Coleman  v.  Bresnaham,  28  St,  Rep.  208.  A 
person  holding  a  claim  individually  cannot  assign  it  to  himself  as 
executor  where  there  is  not  an  actual  appropriation  of  the  money 
to  be  derived  from  claims  of  the  estate.  Schreyer  v.  Holhorrow, 
26  Hun,  468,  63  How.  228,  distinguishing  Scranton  v.  Farmers' 
Bank  of  Rochester,  24  N.  T.  424.  An  overseer  of  the  poor  may 
receive  an  assignment  of  a  claim  against  a  third  person,  from  a 
person  who  is  chargeable  to  the  public,  as  indemnity  for  expenses 
incurred  during  her  sicknesses  and  in  her  burial,  and  may  receive 
and  enforce  such  claim  by  action  brought  in  his  oificial  capacity. 
Church  V.  Fanning,  44  Hun,  302.  A  counterclaim  in  favor  of 
defendant  against  an  assignor  which  accrued  after  the  assignment, 
but  before  notice  to  defendant,  will  be  allowed.  Faulhnor  v. 
Swart,  8  N.  Y.  Supp.  239,  55  Hun,  261.  The  right  to  re-enter 
for  breach  of  a  condition  subsequent  is  not  assignable  or  enforce- 
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able  by  one  not  vested  with  the  reversionary  estate.  Kelly  v. 
Smith,  45  St.  Eep.  49,  18  Supp.  214. 

It  seems  that  a  right  of  action  against  an  officer  of  the  corpora- 
tion to  enforce  his  statutory  liability  for  a  debt  of  the  corporation 
by  reason  of  the  filing  of  a  false  report,  is  penal  in  its  nature  and 
cannot  be  assigned.  Torbett  v.  Godwin,,  27  Abb.  N.  C.  444,  62 
Hun,  407,  42  St.  Kep.  323,  17  Supp.  46.  Whether  the  accounts 
sued  on  by  an  assignee  were  assigned  for  a  valuable  consideration 
or  not,  is  immaterial  as  a  defence  by  the  debtor  while  the  claims 
were  of  a  character  that  could  be  assigned  under  §  1910.  Deach 
v.  Pernj,  6  Supp.  940.  The  legal  effect  of  an  assignment  is  dis- 
cussed in  Greenwood  v.  Marvin,  111  IST.  Y.  423. 

Where  the  validity  of  an  assignment  of  an  Illinois  judgment  is 
not  questioned  in  an  action  brought  thereon  in  the  State  of  New 
York  by  an  assignee  thereof,  he  is  the  real  party  in  interest,  and 
expressly  authorized  by  §  1909  to  bring  the  action  in  his  name. 
Waters  v.  Spencer,  44  Misc.  15,  89  Supp.  693. 

Where  a  debtor  who  was  unable  to  pay  procures  the  discount  of 
notes  of  third  persons  for  the  accommodation  of  the  creditors,  and 
gives  the  proceeds  to  them  under  an  agreement  that  they  were  to  be 
credited  as  payments  on  his  account,  by  way  of  indemnity  or 
security,  and  is  compelled  to  take  them  up  at  maturity  after  the 
creditor  has  made  an  assignment  for  creditors,  the  amount  of  such 
notes  should  be  allowed  as  a  set-off  in  an  action  upon  the  debt 
brought  by  the  assignee.  Groff  v.  Bliss,  19  Misc.  14,  42  Supp. 
843,  reversing  18  Misc.  380,  49  Supp.  1117. 

The  assignment  of  a  claim  against  the  estate  of  a  decedent  and 
of  a  judgment  recovered  thereon  against  the  administratrix  carries 
with  it  all  the  rights  and  benefits  under  a  decree  entered  upon  the 
judicial  settlement  of  the  accounts  of  the  administratrix,  whether 
the  assignment  was  made  before  or  after  its  entry.  Ba/mherger  v. 
Americam,  Surety  Co.,  48  Misc.  221,  96  Supp.  665,  where  it  is 
said  that  such  a  claim  was  assignable,  and  that  §§  814  and  2067 
should  be  read  and  construed  in  connection  with  §§  1909,  1910 
and  449  for  the  purpose  of  determining  their  effect  in  respect  to 
each  other.     Affirmed,  109  App.  Div.  917. 

An  action  for  deceit  is  assignable.  It  is  only  actions  for  per- 
sonal injuries  that  are  not  assignable  under  the  Code,  and  the 
assignability  of  the  cause  of  action  is  not  made  to  depend  upon  the 
survival  of  the  action  on  the  death  of  the  party.  Keeler  v.  Dun- 
ham, 114  App.  Div.  94,  99  Supp.  669. 
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In  an  action  by  the  assignee  of  a  draft,  the  debtor  cannot  offset 
a  note  of  the  assignor,  which,  though  made  and  delivered  before 
the  assignment,  did  not  mature  until  after  such  ass'ignment. 
Such  note  not  yet  matured  is  not  a  defence  or  counterclaim  "  ex- 
isting" against  the  transferor  at  the  time  of  the  assignment, 
within  the  meaning  of  §  1909.  The  words  "  before  notice  of  the 
transfer,"  as  used  in  said  action,  do  not  mean  that  a  claim  may  be 
offset  if  it  was  acquired  after  assignment  and  before  notice  thereof, 
unless  such  claim  was  due  at  the  time  of  the  assignment.  Michi- 
gan Samngs  Bank  v.  Miller,  110  App.  Div.  670,  96  Supp.  568, 
affirmed,  186  K  Y.  606. 

An  action  based  upon  false  representations  by  the  defendant  in 
stating  bonds  to  be  a  first  lien  upon  property  is  assignable,  and 
although  founded  upon  a  wrong,  belongs  to  the  estate  of  one  who 
has  suffered  damage  by  reason  thereof.  After  the  death  of  the 
promisee,  the  cause  of  action  may  be  assigned  by  his  administrator 
and  be  maintained  by  the  assignee.  Wickhatm  v.  Roberts,  112 
App.  Div.  742,  98  Supp.  1092. 

An  assignment  under  this  s^ection  is  subject  not  only  to  every 
defence,  but  to  every  counterclaim  that  might  be  set  up  against 
the  assignor.  Americatn  Guild  v.  Damon,  186  N.  Y.  360,  re- 
versing 107  App.  Div.  140,  94  Supp.  985. 

Where  a  person  hires  a  horse  and  cutter  from  a  liveryman,  and 
while  in  possession  of  the  hirer  the  cutter  is  injured  through 
negligence  of  a  third  person,  and  the  liveryman  assigns  his  claim 
for  the  negligence  to  the  hirer,  the  latter  may  sue  for  the  negli- 
gence. Bolster  v.  Ithaca  St.  By.  Co.,  79  App.  Div.  239,  79  Supp. 
597,  judgment  affirmed,  178  N.  Y.  554. 

A  cause  of  action  against  sureties  on  an  undertaking  in  attach- 
ment is  assignable.  Epstein  v.  United  States  Fidelity  Co.,  29 
Misc.  295,  58  Supp.  1135. 

Where  for  a  valuable  consideration  received  from  the  payee,  an 
order  is  drawn  on  a  third  party  payable  out  of  a  particular  fund 
then  due  or  to  become  due  from  him  to  the  drawer,  the  delivery 
of  the  order  to  the  payee  operates  as  an  assignment  pro  tanto  of 
the  fund.     Bell  v.  Fleischer,  32  Misc.  746,  65  Supp.  669. 

Where  one  purchased  a  business  and  good  will,  the  vendor 

binding  himself  not  to  engage  in  the  same  business'  for  a  certain 

time  and  within  certain  territory,  and  such  contract  was  not  in 

general  restraint  of  trade,  the  purchaser  may  assign  the  contract, 

Actions,  Vol.  1—2 
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together  with  the  business,  and  his  assignee  may  enforce  the  agree- 
ment of  the  vendor.  Booth  &  Co.  v.  Seibold,  37  Misc.  101,  74 
Supp.  176. 

AETIOLE    III. 

WHAT   CLAIMS  ABE  NOT  ASSIGNABLE. 

An  assignment  of  a  play  before  it  is  written  is  invalid.  Daly 
V.  Stetson,  10  St.  Rep.  453.  The  benefits  of  a  contract  for  per- 
sonal services,  where  the  services  require  performance  by  the  con- 
tracting party  personally,  cannot  be  assigned.  Martin  v.  Piatt, 
5  St  Eep.  284.  A  right  of  action  for  a  personal  tort  is  not 
assignable.  Pulver  v.  Harris,  52  N.  Y.  73 ;  Gardner  v.  Adams, 
12  Wend.  297;  People  v.  Tioga  Common  Pleas,  19  Wend.  73.  A 
right  of  action  for  injuries  to  the  person  is  not  assignable,  even 
when  the  injuries  involve  a  breach  of  contract.  People  v.  H.  B. 
B.  Co.,  4  Duer,  74;  Hodgman  v.  Western  B.  B.,  7  How.  492. 
Assignment  of  a  mere  contingent  possibility,  not  coupled  with  an 
interest,  as'  in  a  bounty  afterward  to  be  voted,  would  be  void  as 
against  public  policy.  Decker  v.  Baltzman,  1  Hun,  421,  affirmed, 
59  K  Y.  275. 

Nor  a  policy  of  insurance  taken  out  by  a  married  woman,  upon 
the  life  of  her  husband,  for  the  benefit  of  herseK  and  children, 
during  the  life  of  husband.  Eadie  v.  Slirwmon,  26  IST.  Y.  9  ;  Barry 
V.  Equitable,  etc.,  Co.,  59  IST.  Y.  587;  Barry  v.  Sanger,  17  Week. 
Dig.  340.  Or  an  endowment  policy  payable  on  a  certain  date  to 
the  wife  is  not  assignable.  Brwmmor  v.  Cohn,  86  N.  Y.  11.  A 
policy  payable  to  the  wife  on  the  death  of  the  husband,  or  at  a 
certain  date,  if  he  be  then  living,  is  not  assignable  by  the  wife. 
DeJonge  v.  Goldsmith,  46  Super.  Ct.  131.  It  was  also  held  that 
a  right  to  re-enter  for  breach  of  condition  subsequent  was  not 
assignable  before  the  breach.  NicoU  v.  N.  Y.  &  E.  B.  B.  Co.,  12 
N.  Y.  121.  Nor  a  right  of  dower  before  death  of  the  husband 
apart  from  the  land.  Moore  v.  Mayor,  8  E".  Y.  110 ;  Elmendorf 
V.  Lochwood,  57  K  Y.  332;  White  v.  Wager,  25  N.  Y.  328; 
Merchants'  Bank  v.  Thompson,  55  IST.  Y.  7.  A  special  guaranty 
is  not  assignable  until  a  right  of  action  has  arisen  thereon. 
Evansville  Bank  v.  Kauffman,  24  Hun,  612,  reversed,  153  N  Y 
163. 

In  the  following  cases,  chapter  248  of  the  Laws  of  1879,  with 
reference  to  the  assignment  of  policy  upon  the  life  of  a  husband 
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for  the  benefit  of  the  •wife  is  considered  and  the  assignment  held 
invalid.  Brick  v.  Campbell,  122  N.  Y.  337,  33  St  Eep.  520, 
reversing  8  St.  Eep.  98 ;  Baron  v.  Brummer,  100  IST.  Y.  372.  See, 
also,  Miller  v.  Campbell,  140  N.  Y.  457,  55  St.  Kep.  787,  affirm- 
ing 51  St  Kep.  596. 

No  assignment  of  a  chose  in  action  is  valid  which  contravenes 
public  policy ;  held,  that  an  assignment  to  a  county  superintendent 
of  the  poor  of  the  claims  of  a  contractor  with  him  as  such  super- 
intendent for  providing  homes  for  indigent  children  of  the  county 
is  not  enforceable  by  him  against  the  county,  it  being  void  as 
against  public  policy,  since  his  interest  as  an  assignee  and  an  indi- 
vidual conflicts  with  his  official  duty  to  see  that  the  contracts  out 
of  which  the  claims  arose  were  faithfully  performed.  People 
ex  rel.  Spaulding  v.  Board  of  Supervisors,  34  Misc.  740,  70  Supp. 
1048,  reversed,  66  App.  Div.  117,  72  Supp.  782,  modified,  170 
K  Y.  93. 

A  public  contractor  is  under  bond  of  forfeiture  prohibited  from 
assigning  any  interest  in,  or  his  power  to  execute  a  public  contract 
to  any  other  person,  vsdthout  the  previous  consent  of  the  depart- 
ment or  official  awarding  said  publio  contract.  Chapter  444, 
Laws  1897. 

It  is,  however,  held,  with  reference  to  this  provision  that  a 
contractor,  by  giving  an  order  on  the  fund  to  accrue  from  the 
performance  of  his  contract,  does  not  assign  the  contract.  Brace 
V.  City  of  Oloversville,  167  N.  Y.  452. 

Where  a  manufacturing  company  entered  into  an  agreement 
with  another  company  that  all  of  its  manufactured  goods  should 
be  sold  only  through  such  company,  held,  that  such  company  could 
not  assign  the  contract  to  a  corporation  organized  for  the  purpose 
of  taking  over  the  business  property  and  contracts  of  the  selling 
company.  New  York  Banknote  Co.  v.  Hamilton  Co.,  180  IST.  Y. 
280,  reversing  28  App.  Div.  411,  50  Supp.  1093,  56  App.  Div. 
488,  67  Supp.  827,  92  App.  Div.  427,  87  Supp.  200. 

A  claim  for  personal  injuries  through  negligence  is  not  assign- 
able.    Daivids  v.  Brooklyn  H.  B.  Co.,  45  Misc.  208,  92  Supp.  220. 

Nor  license  to  explore  lands  for  oil.  Mendelhall  v.  Klinck,  51 
N.  Y.  246. 

Certain  claims  against  the  United  States  government  cannot 
be  transferred.  Cray  v.  Greene,  66  Hun,  469,  481,  21  Supp.  553, 
affirmed,  142  K  Y.  316. 


20  ASSIGNMENT  AND  ASSIGNABILITY  OF  DEMANDS. 

A  special  guaranty  contemplates  a  trust  in  tlie  person  of  the 
jpromisee,  and  therefore  is  not  assignable  until  a  right  of  action 
has  arisen  thereon.  Brumm  v  Gilbert,  50  App.  Div.  430,  64 
Supp.  144,  affirming  27  Misc.  421,  59  Supp.  23Y. 

Nor  can  public  officers  assign  salaries  or  fees.  Bowery  National 
Bank  v.  Wilson,  122  N.  Y.  478 ;  Bliss  v.  Lawrence,  58  N.  Y.  442. 

The  interest  of  a  wife  as  beneficiary  under  a  policy  of  insurance 
upon  her  huband's  life  is  not  assignable  where  it  is  defeasible  by 
her  death  before  that  of  her  husband.  Bathbone  v.  Hatch,  90 
App.  Div.  161,  85  Supp.  775,  affirmed  without  opinion,  181 
E".  Y.  584. 

An  agreement  by  a  husband  to  pay  a  percentage  of  his  earnings 
to  his  wife  in  lieu  of  alimony  does  not  operate  as  an  equitable 
assignment  to  his  wife  of  an  interest  in  the  husband's  future 
earnings.     Netting  v.  Netting,  60  App.  Div.  409,  69  Supp.  984. 

ARTICLE    IV. 

WHO  HAS  FOWI!S  TO  ASSIGIT  CLAnVES. 

One  partner,  after  the  dissolution  of  a  firm,  can  assign  all  the 
interest  of  the  firm  in  a  judgment,  although  he  cannot  bind  his 
late  partner  by  covenants  contained  in  the  assignment.  Bennett 
V.  Buchcm,  61 IST.  Y.  222,  5  Abb.  (N.  S.)  412,  53  Barb.  578 ;  Hem- 
ingway V.  Boucher,  18  Week.  Dig.  371.  A  surviving  partner  may 
assign  assets  of  late  firm.  Binchney  v.  Wallace,  1  Abb.  82.  One 
partner  may  assign  a  claim  due  the  firm.  Everit  v.  Strong,  7  Hill, 
585,  affirming  5  Hill,  163.  As  to  the  rights  of  partners  to  make  a 
general  assignment,  see  Lowenstein  v.  Flaurand,  11  Hun,  399; 
s.  c,  82  ]Sr.  Y.  494.  As  to  assignment  by  one  partner  of  his 
interest  in  the  partnership,  see  Menagh  v.  Whitwell,  52  N.  Y. 
146.  See,  also.  Moras  v.  Gleason,  64  N.  Y.  204.  A  married 
woman  may  assign  her  cause  of  action  for  the  seizure  of  her 
separate  property  on  an  execution  against  her  husband.  BucJcley 
V.  Wells,  33  N.  Y.  518.  And  a  husband  may  assign  to  his  wife. 
Seymour  v.  Fellows,  77  N.  Y.  178.  An  assignee  for  the  benefit  of 
creditors  may  assign  a  claim  for  the  purchase-money  of  property 
sold  by  him  on  credit.  Small  v.  Ludlow,  20  If.  Y.  155.  A  part- 
ner who  owes  a  debt  to  the  partnership  cannot  assign  such  debt. 
Vaiti  Scoter  v.  Leferts,  11  Barb.  140.  Nor  can  one  partner  assign 
a  bond  in  which  the  partners  are  obligees,  unless  the  assignment 
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relates  to  matters  within  the  scope  of  the  partnership.  Hudson  v. 
McKensie,  1  E.  D.  Smith,  358.  One  foreign  corporation  may 
assign  to  a  resident  a  claim  upon  another  foreign  corporation, 
upon  which  it  could  not  itself  sue  here.  McBride  v.  Fwrmers' 
Bcmk,  26  N.  Y.  450.  And  a  foreign  executor  may  assign  a  claim 
due  his  testator  to  another  who  may  sue  upon  it.  Middlebrook 
V.  Merchants'  Bank,  3  Keyes,  135 ;  Petersen  v.  Chemical  Bank,  32 
K  Y.  21. 

A  pledgee  of  stock  who  is  the  apparent  owner,  may  give  his 
assignee  a  good  claim  for  his  advances.  McNeil  v.  Tenth  National 
BanJc,  46  I^.  Y.  325.  But  a  widow  cannot  assign  the  choses  in 
action  of  the  deceased,  unless  she  is  an  executrix  or  administratrix. 
Hiedenheimer  v.  Wilson,  31  Barb.  663.  Nor  can  a  convict  assign 
property  after  he  is  sentenced.  Miller  v.  Finkle,  1  Parker's  Grim. 
374,  2  R.  S.  71,  §  19. 

AETICLE    V. 

WHAT   CONSTETXITES  AN  ASSIGNMENT. 

No  formality  is  necessary  to  effect  the  transfer  of  the  choses  in 
action.  Any  transaction  indicating  the  intention  of  the  parties 
that  the  beneficial  interests  shall  pass  from  one  to  the  other  is 
sufficient.  It  may  be  either  by  parol  or  in  writing.  Homer  v. 
Wood,  15  Barb.  371,  affirmed,  23  K  Y.  350;  Waidron  v.  Baker', 
4  E.  D.  Smith,  440 ;  Hooker  v.  Eagle  Bank,  30  N.  Y.  83.  An 
assignment  by  parol  is  valid  both  at  law  and  in  equity.  Doremes 
V.  Williams,  4  Hun,  458.  But  to  render  it  effectual,  the  assignor 
must  relinquish  all  control  over  the  subject-matter.  Bapp  v. 
Blanchard,  34  Barb.  627.  See  Kessel  v.  Albetis,  56  Barb.  362. 
The  object  of  the  assignment  is  immaterial  if  it  is  intended  to  be 
absolute.  Gardner  v.  Barden,  34  N.  Y.  433;  Cox  v.  Wightman, 
4  Hun,  799,  affirmed,  66  N.  Y.  612.  The  owner  of  a  cause  of 
action  may  give  it  away  and  his  assignee  will  be  entitled  to  sue 
upon  it.  Richardson  v.  Mead,  27  Barb.  178  ;  Burtnett  v.  Owynne, 
2  Abb.  79.  If  the  plaintiff  has  an  equitable  transfer  as  against 
his  assignor  and  holds  the  legal  title  to  the  demand,  defendant 
cannot  inquire  further.  Sheridan  v.  The  Mayor,  68  N.  Y.  30, 
reversing  8  Hun,  424. 

Possession  proves  the  ownership  of  a  note  and  that  the  holder 
is  a  holder  for  value,  and  this  presumption  is  not  rebutted  by 
proof  that  it  was  not  transferred  until  over-due.     Mottram  v. 
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Mills,  1  Sandf.  37 ;  PoHer  v.  Chadsey,  16  Abb.  146 ;  Smith  v. 
Shanch,  18  Barb.  344;  WUtsie  v.  Northam,  3  Bosw.  182;  James 
V.  Chalmers,  6  N.  Y.  209.  The  rule  that  a  bill  payable  to  order 
must  be  transferred  by  indorsement,  applies  only  to  make  the 
instrument  negotiable.  The  transfer  by  delivery  is  sufficient  to 
enable  the  holder  to  sue  upon  such  a  bill  or  note  in  his  own  name. 
Van  Eiper  v.  Baldwin,  19  Hun,  344,  affirmed,  85  K  Y.  618 ; 
Brown  v.  Richardson,  20  IST.  Y.  472.  An  assignment  of  the  equity 
of  redemption  in  lands  is  valid  if  in  writing,  signed  by  the  as- 
signor, though  not  under  seal.  Stoddard  v.  Whiting,  46  N.  Y. 
627.  So  of  a  lease.  Holliday  v.  Marshall,  7  Johns.  211.  And  a 
patent  right.  Van  Ostrand  v.  Reed,  1  Wend.  424.  A  judgment 
may  also  be  assigned  without  a  seal  or  even  by  parol  or  delivery, 
if  the  intent  is  clear.  Runyan  v.  Mersereau,  11  Johns.  534; 
Prescott  V.  Hull,  17  Johns.  284;  Ford  v.  Stuart,  19  Johns.  342; 
Maxk  v.  Mack,  3  Hun,  323;  Fryer  v.  Rockefeller,  63  K  Y.  268, 
affirming  4  Hun,  800.  An  agreement  with  an  attorney  to  give 
him  a  percentage  of  a  claim  for  collecting  it,  may  amount  to  an 
equitable  assignment  of  that  part  of  the  claim.  Fairbank  v. 
Sargent,  117  JST.  Y.  320,  reversing  21  St.  Eep.  874.  To  the  same 
effect.  Brown  v.  The  Mayor,  11  Hun,  21 ;  Williams  v.  Ingersol, 
89  ISr.  Y.  508,  affirming  23  Hun,  284.  An  order  drawn  by  a 
contractor  in  favor  of  a  creditor,  by  its  terms  payable  out  of  a 
sum  due  or  to  become  due  from  the  owner  under  his  contract, 
when  such  order  is  given  and  accepted  in  payment  of  the  debt, 
operates  as  an  assignment  pro  tanto  of  that  fund.  Stevens  v. 
Ogden,  130  N.  Y.  182,  reversing  54  Hun,  419.  See  Duffield  v. 
Johnston,  96  IST.  Y.  369. 

It  is  well  settled  that  when,  for  a  valuable  consideration  from 
the  payee,  an  order  is  drawn  on  a  third'  party  payable  out  of  the 
particular  fund  due  the  drawer,  the  delivery  of  the  order  to  the 
payee  operates  as  an  assignment  pro  tanto  of  the  fund.  Lauer  v. 
Dunn,  23  St  Rep.  374.  Where  a  particular  fund  to  accrue  in  the 
future  is  designated  in  the  order  and  the  language  is  ambiguous, 
evidence  of  the  surrounding  circumstances  may  be  resorted  to  for 
the  purpose  of  determining  whether  the  intention  was  that  the 
payment  should  only  be  made  out  of  the  designated  fund,  or 
whether  the  direction  to  pay  was  intended  to  be  absolute,  and  the 
fund  was  mentioned  only  as  a  means  of  reimbursement.  Brill  v. 
Tuttle,  81  N.  Y.  454,  reversing  15  Hun,  289.     As  to  what  con- 
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Btitutes  an  equitable  assignment,  cases  are  numerous.  Fair- 
lomhs  V.  Sargent,  117  IST.  Y.  320,  27  St.  Kep.  411,  re- 
versing 21  St.  Kep.  874;  Warhurton  v.  Camp,  14  St.  Eep. 
755;  Hussy  v.  Culver,  6  Supp.  466;  Williams  v.  Edison  Electric 
Illumirudvng  Co.,  16  Supp.  857 ;  Ehrichs  v.  Demill,  75  N.  Y.  370 ; 
O'Neill  V.  N.  Y.  C.  &  H.  B.  B.  Co.,  60  N.  Y.  138,  reversing  3 
T.  &  0.  399;  Bisley  v.  Brmth,  64  K  Y.  576;  Frost  v.  Crcdg,  9 
N.  Y.  Supp.  437.  But  a  check  drawn  in  the  ordinary  form  not 
describing  any  particular  fund  or  using  any  words  of  transfer, 
does  not  operate  as  an  equitable  assignment  of  funds  of  the  drawer 
in  the  drawee's  hands  until  accepted.  Attorney-Oeneral  v.  Conti- 
nental Ufe  Ins.  Co.,  71  N.  Y.  325 ;  Tyler  v.  Oould,  48  N.  Y.  682 ; 
Winter  v.  Drury,  5  E".  Y.  525 ;  O'Corvnor  v.  Mechanics'  Bank, 
124  N.  Y.  324 ;  Butterworth  v.  Pech,  5  Bosw.  341 ;  Harris  v. 
Clark,  3  N.  Y.  93.  So  of  an  unaccepted  order.  Noe  v.  Christie, 
51  N.  Y.  270.  Or  an  order  payable  from  any  funds  that  may 
come  in  hand  even  if  accepted.  Phillips  v.  Stagg,  2  Edw.  Ch. 
108 ;  Hutter  v.  Ellwanger,  4  Lans.  8.  An  order  to  pay  out  of  a 
particular  fund  is  not  an  assignment  of  the  fund  unless  the  con- 
sideration exists  therefor.  Alger  v.  Scott,  54  IST.  Y.  14.  A 
valuable  consideration  is  an  essential  and  necessary  element  for 
an  equitable  assignment,  and  to  make  an  order  or  direction  to 
pay  effectual  as  an  assignment,  it  must  appear  that  such  con- 
sideration was  paid  therefor.  Tallman  v.  Hoey,  89  N.  Y.  537. 
But  this  does  not  affect  the  rule  that  no  consideration  is  necessary 
to  a  legal  asignment.     Hays  v.  Hathorn,  74  'N.  Y.  486. 

A  consideration  need  not  be  proved.  James  v.  Chalmers,  6 
N.  Y.  209.  And  inadequacy  of  consideration  makes  no  differ- 
ence. Carnes  v.  Piatt,  1  Sweeny,  140.  And  defendant  cannot 
question  the  consideration  of  the  assignment  to  plaintiff.  -Stone 
V.  Frost,  61  ]Sr.  Y.  615 ;  Peterson  v.  Chemical  Bank,  32  K  Y.  21. 
It  is  a  presumption  that  there  was  a  sufficient  consideration.  Eno 
V.  Crooke,  10  N".  Y.  60.  And  plaintiff  is  the  real  party  in  interest 
when  he  has  an  equitable  transfer  and  holds  the  legal  title.  Free- 
man V.  Falconer,  45  N.  Y.  Super.  Ot.  383 ;  Moore  v.  Bobertson, 
25  Abb.  K  C.  173. 

The  plaintiff  must  have  the  right  of  possession  and  be  the  legal 
owner ;  his  ownership  must  be  sufficient  to  protect  defendant  from 
a  subsequent  action  by  the  assignor.  Hays  v.  Hathorn,  74  N.  Y. 
486,  reversing  10  Hun^  511. 
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An  oral  assignment  of  a  chose  in  action,  based  on  a  valuable 
consideration,  passes  the  title  thereto.  The  claim  being  assign- 
able by  parol  as  well  as  by  writing.  Hanes  v.  Sackett,  56  App. 
Div.  610,  67  Supp.  843;  Liberty  Wall  Paper  Co.  v.  Stoner  Wall 
Paper  Mfg.  Co.,  59  App.  Div.  353,  69  Supp.  355,  affirmed,  170 
N.  Y.  582;  Matter  of  Rogers  Construction  Co.,  79  App.  Div.  419, 
79  Supp.  444,  affirmed,  175  K  Y.  509 ;  Bernstein  v.  Horth,  85 
Supp.  263. 

Transfer  of  a  bond  and  mortgage  may  be  made  by  a  mere  de- 
livery accompanied  with  an  intention  to  transfer.  Mahnken  v. 
Pelletreau,  93  App.  Div.  420,  87  Supp.  737. 

The  assignment  of  a  bond  and  mortgage  accompanied  by  de- 
livery is  effective  notwithstanding  the  fact  that  such  assignment 
was  not  acknowledged.  Breed  v.  National  Bank  of  Auburn,  57 
App.  Div.  468,  68  Supp.  68,  judgment  affirmed,  171  K  Y.  648. 

The  assignment  of  a  claim  by  which  the  subject-matter  may  be 
identified  is  sufficient.  Wallace  v.  Arkell,  28  Misc.  502,  59  Supp. 
597. 

An  assignment  of  a  chose  in  action  will  be  held  sufficient  where 
the  assignor  testifies  that  he  intended  to  transfer  his  title  thereto, 
as  he  is  thereby  estopped  from  claiming  differently,  and  the  debtor 
is  protected  from  a  subsequent  action  by  the  assignor.  Crocker  v. 
Mutter,  40  Misc.  685,  83  Supp.  189. 

AKTICLE  VI. 

WHAT  PASSES  TJNDEE.  AN  ASSIGNMENT. 

The  assignment  of  a  debt  carries  with  it  all  collaterals  held  for 
it.  Parmelee  v.  Dann,  23  Barb.  461.  Such  as  a  mortgage  given 
to  secure  it.  Pattison  v.  Hull,  9  Cow.  747 ;  Jackson  v.  Blodgett, 
5  Cow.  202 ;  Langdon  v.  Buell,  9  Wend.  80.  The  transfer  of  an 
accessory  to  a  debt  does  not  transfer  the  debt.  Battle  v.  Coit, 
26  ]Sr.  Y.  404.  Collaterals  cannot  be  separated  from  the  principal 
debt  and  the  transfer  of  a  mortgage,  which  is  the  incident  of  the 
bond,  without  the  transfer  of  the  bond,  is  a  nullity.  Blooming- 
dale  v.  Bowman,  21  St.  Eep.  247.  But  an  assignment  of  a  mort- 
gage to  which  there  is  no  bond  passes  to  the  assignee  the  mort- 
gagee's remedy  against  the  land.  Severance  v.  Griffith,  2  Lans.  38. 
A  covenant  in  an  assignment  of  a  bond  and  mortgage,  guarantee- 
ing their  payment,  passes  to  any  subsequent  assignee  deriving  title 
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from  the  covenantee.  Craig  v.  Parkis,  40  N.  Y.  181.  The  right 
to  recover  for  the  unlawful  conversion  of  bonds  passes  as  an 
assignment  of  the  bonds.  Birdsall  v.  Davenport,  43  Hun,  552. 
An  assignment  of  a  note  and  its  avails  carries  with  it  the  right  of 
action  against  the  assignor's  agent  for  money  received  by  him  on  it. 
Allen  V.  Brown,  44  N.  Y.  228.  In  every  assignment  of  the  choses 
in  action  the  assignor  impliedly  warrants  that  there  is  no  legal 
defence  to  its  collection  arising  out  of  his  own  connection  with 
its  origin,  that  the  party  was  competent  to  contract  and  the  amount 
was  unpaid.  Furniss  v.  Ferguson,  15  ISf.  Y.  437 ;  Delaware  Bank 
v.  Jarvis,  20  N.  Y.  256 ;  Erwin  v.  Downs,  16  IST.  Y.  575.  But 
an  assignee  of  a  bond  and  mortgage  takes  subject  to  all  equities 
unless  the  mortgagor  has  estopped  him.  Davis  v.  Bechstein,  69 
N.  Y.  440.  The  assignment  of  a  usurious  security  carries  with 
it  the  right  of  resorting  to  and  enforcing  the  original  debt.  Gerwig 
V.  Bitterly,  56  K  Y.  214. 

The  assignment  of  an  undertaking  given  by  a  defendant  in 
replevin  carries  with  it  the  judgment  in  the  action.  Morange  v. 
Mudge,  6  Abb.  243.  And  an  assignment  of  a  judgment  passes  a 
bond  and  mortgage  held  as  collateral.  Pattison  v.  Hull,  9  Cow. 
747.  So  the  assignment  of  a  judgment  carries  with  it  the  debt 
upon  which  it  was  recovered.  Reed  v.  Lozier,  48  Hun,  50.  But 
such  assignee  can  only  enforce  the  rights  his  assignor  had.  Waring 
V.  Loder,  53  N.  Y.  581.  The  assignee  of  a  judgment  takes  the 
assignment  subject  to  the  equities  existing  between  the  original 
parties.  McWhinnie  v.  Cameron,  57  Hun,  463,  38  St.  Rep.  792 ; 
Constant  v.  University  of  Rochester,  17  Supp.  363.  A  partner 
purchasing  and  succeeding  to  the  business  of  a  dissolved  firm,  takes 
its  trade-marks,  although  not  mentioned  in  the  assignment.  Merry 
V.  Hoopes,  111  N.  Y.  415.  An  assignment  of  all  demands,  causes 
of  action,  legal  or  equitable,  passes  a  right  of  action  for  the  acount- 
ing.  Helms  v.  Goodwill,  64  N.  Y.  642,  reversing  2  Hun,  410. 
A  general  assignment  passes  an  interest  in  goods  that  have  been 
levied  upon  as  well  as  a  claim  against  a  foreign  government  or  a 
deposit  in  the  bank.  Mumper  v.  RusTimore,  14  Hun,  591, 
affirmed,  79  N.  Y.  19 ;  Cram  v.  Union  Bank,  4  Keyes,  558  ;  Couch 
V.  DeLa.  Plaine,  2  N.  Y.  397.  And  general  assignment  of  all  one's 
property  or  goods,  with  all  demands  for  any  portion  of  them, 
carries  a  right  of  action  for  the  conversion  of  any  of  the  chattels. 
McKee  v.  Judd,  12  IST.  Y.  622 ;  Sherman  v.  Elder,  24  N.  Y.  381. 
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A  general  assignment  for  the  benefit  of  creditors  passes  to  the 
assignee  the  right  of  action  of  the  assignor  against  defendant  for 
participation  in  fraudulently  inducing  the  assignor  to  sell  goods 
on  credit.     Moor  y.  McKinstry,  37  Hun,  194. 

A  bona  fide  purchaser  for  value  of  a  chose  in  action  takes  it 
subject  not  only  to  the  equities  between  the  parties,  but  also  to 
the  latent  equities  in  favor  of  third  persons,  and  to  secure  his 
superiority  it  is  not  necessary  that  the  earlier  assignee  should  give 
any  notice  of  his  assignment  to  the  debtor  or  trustee.  Central 
Trust  Co.  V.  West  India  Imp.  Co.,  169  IST.  Y.  314,  reversing  judg- 
ment, 48  App.  Div.  147,  68  Supp.  853. 

To  permit  an  assignment  of  a  chose  in  action  as  against  bona  fide 
creditors  of  the  assignor,  notice  of  the  assignment  need  not  be 
given  to  the  debtor  to  secure  priority  over  subsequent  attaching 
creditors.  Columbia  Banh  v.  Equitable  Life  Assurance  Society, 
61  App.  Div.  594,  70  Supp.  767. 

A  valid  assignment  of  a  part  of  an  entire  debt  or  obligation 
may  be  made,  and  can  be  enforced  by  the  assignee  through  a  suit 
on  the  equity  side  of  the  court  making  the  assignee  as  well  as  the 
debtor  a  party.  Chambers  v.  Lancaster,  160  IST.  Y.  342,  citing 
and  following  Risley  v.  Phosnix  Banh  of  New  Yorh,  83  JST.  Y.  318. 

An  assignee  of  part  of  a  claim  may  maintain  an  action  to  re- 
cover the  portion  which  has  been  assigned  to  him.  Chase  v.  Deer- 
ing,  104  App.  Div.  192,  93  Supp.  433. 

Assignees  of  a  portion  of  a  fund  can  recover  no  more  than  is 
due  the  assignor.     McMann  v.  Meehan,  29  Misc.  630,  61  Supp.  58. 

A  corporation  which  has  taken  an  assignment  of  a  judgment  as 
security  for  contingent  obligations  entered  into  by  itself  and  other 
parties  for  the  benefit  of  the  assignor,  may  maintain  an  action 
against  the  assignor  who  has  subsequently  collected  the  judgment, 
if  any  of  the  obligations  for  the  security  and  benefit  of  which  it 
was  made  remain  undischarged.  Hoffman  Hov^e  v.  Foote,  172 
If.  Y.  348,  reversing  judgment,  50  App.  Div.  163,  63  Supp.  784. 

In  every  assignment  of  an  instrument  the  assignor  impliedly 
warrants  that  it  is  valid,  and  the  obligor  liable  to  pay  it.  Liv- 
ingston V.  Spero,  18  Misc.  243,  41  Supp.  606. 

Accrued  interest  goes  with  an  interest-bearing  obligation,  and 
passes  as  an  incident  to  the  main  obligation,  unless  expressly  re- 
served. Hudson  Valley  R.  Co.  v.  O'Connor,  95  App.  Div.  6,  88 
Supp.  742. 
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The  assignee  of  certificate  of  deposit  in  a  bank  payable  to  the 
order  of  the  depositor  on  indorsement  and  surrender,  and  which 
are  not  indorsed,  may  maintain  an  action  against  the  bank  to 
recover  thereon  on  proof  of  the  assignment.  Bivenburgh  v.  First 
National  Bank,  103  App.  Div.  64,  92  Supp.  652. 

The  assignee  of  personal  property  may  maintain  an  action  for 
conversion  against  one  who  wrongfully  took  such  property  from 
the  assignor.  Lawrence  v.  Wilson,  64  App.  Div.  562,  72  Supp. 
289. 

An  assignee  of  a  publisher  acquires  all  the  rights  under  a  con- 
tract to  insert  an  advertisement  in  a  book  which  his  assignor  had. 
Handv.  Brooks,  21  App.  Div.  489,  47  Supp.  583. 

An  assignment  of  property  by  name,  after  a  conversion  of  it, 
carries  the  right  of  action  for  the  conversion.  Bothschild  v.  Allen, 
90  App.  Div.  233,  86  Supp.  42. 

An  assignment  of  a  claim  carries  with  it  the  right  to  maintain 
an  action  on  the  claim  irrespective  of  the  question  of  consideration 
of  such  assignment.  Bosenthal  v.  Budnick,  65  App.  Div.  519, 
72  Supp.  804. 

ASSOCIATIONS. 

See  Unincoepoeated  Associations. 
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See  Official  Bond. 


BOND  PENAL,  ACTION  TTPON. 

See.  Miscellaneous  Actions  and  Eights  of  Actions. 


CHATTELS,  ACTION  TO  KECOVEB. 

See  Replevin. 
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§  1737.   Action;  trlien  and  in  xrbat  courts  maintainable. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel  for  a  sum 
of  money,  in  any  case  where  such  a  lien  exists  at  the  commencement  of  the 
action.  The  action  may  be  brought  in  any  court  of  record  or  not  of  record, 
which  would  have  jurisdiction  to  render  a  judgment,  in  an  action  founded 
upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien. 

§  1738.  [Am'd,  1895.]  Warrant  to  seize  chattel;  proceedings 
therenpon. 

Where  the  action  is  brought  in  the  supreme  court,  the  city  court  of  the 
city  of  New  York,  or  a,  county  court,  if  the  plaintiff  is  not  in  possession  of 
the  chattel,  a  warrant  may  be  granted  by  the  court,  or  a  judge  thereof,  com- 
manding the  sheriff  to  seize  the  chattel  and  safely  keep  it  to  abide  the  final 
judgment  in  the  action.  The  provisions  of  title  third  of  chapter  seven  of  this 
act  apply  to  such  warrant,  and  to  the  proceedings  to  procure  it,  and  after 
it  has  been  issued,  as  if  it  was  a  warrant  of  attachment,  except  as  other- 
wise expressly  prescribed  in  this  article. 

§   1789.  Judgment. 

In  an  action  brought  in  a  court  specified  in  the  last  section,  final  judgment, 
in  favor  of  the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by  a  referee  ap- 
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pointed  thereby,  or  an  oflScer  designated  therein,  in  like  manner  as  where  a 
sheriff  sells  personal  property  by  virtue  of  an  execution;  and  the  applica- 
tion by  him  of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It  must  also 
provide  for  the  payment  of  the  surplus  to  the  owner  of  the  chattel,  and  for 
the  safe  keeping  of  the  surplus,  if  necessary,  until  it  is  claimed  by  him. 
If  a  defendant,  upon  whom  the  summons  is  personally  served,  is  liable  for 
the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also  award  payment 
accordingly. 

§   1740.   Action  in  inferior  oonrt. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  those  specified 
in  the  last  section  but  one,  if  the  plaintiff  is  not  in  possession  of  the  chattel, 
a  warrant,  commanding  the  proper  officer  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  judgment,  may  be  issued  in  like  manner  as  a  warrant  of 
attachment  may  be  issued  in  an  action  founded  upon  a  contract,  brought  in 
the  same  court;  and  the  provisions  of  law,  applicable  to  a.  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued  as  presoribed  in 
this  section,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been  issued; 
except  as  otherwise  specified  in  the  judgment.  A  judgment  in  favor  of  the 
plaintiff,  in  such  an  action,  must  correspond  to  a  judgment,  rendered  as 
prescribed  in  the  last  section,  except  that  it  must  direct  the  sale  of  the 
chattel  by  an  officer  to  whom  an  execution  issued  out  of  the  court,  may  be 
directed,  and  the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 

§  1741.   Application  of  this  article. 

This  article  does  not  affect  any  existing  right  or  remedy  to  foreclose  or 
satisfy  a  lien  upon  a  chattel,  without  action;  and  it  does  not  apply  to  a  case 
where  another  mode  of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed 
by  law. 

The  Lien  Law  of  1897,  chapter  418,  articles  5  and  6,  relates  to 
liens  on  chattels.  Article  7  to  the  enforcement  of  liens  on  personal 
property  by  sale;  article  8,  to  chattel  mortgages,  and  article  9  to 
lien  of  vendor  under  contract  for  a  conditional  sale  of  goods  and 
chattels. 

The  provisions  of  the  Lien  Law  of  1897,  chapter  49,  general 
laws  (§§  90-98)  do  not  refer  to  the  method  of  foreclosure  of 
chattel  mortgages,  but  specifically  provide  that  the  sections  of  the 
Code  under  consideration  apply  to  foreclosure  of  a  lien  for  ser- 
vices of  a  stallion  (§  60,  Lien  Law)  and  for  labor  on  stone  (§51, 
Lien  Law),  as  amended,  chapter  357,  Laws  1902. 

This  article  in  founded  upon  chapter  738  of  Laws  of  1869,  and 
is  intended  to  afford  a  simpler,  cheaper,  and  more  speedy  method 
of  foreclosing  a  chattel  mortgage  than  an  ordinary  equitable 
action,  and  to  be  more  beneficial  in  other  cases  of  liens  where  the 
remedy  is  difficult  and  expensive,  and  the  rights  of  the  parties 
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pursuing  tie  same  obscure.  It  also  provides  for  cases  not  reached 
by  the  act  of  1869,  as  well  as  omits  a  portion  of  that  act  (codifiers' 
notes).  That  an  action  in  equity  lies  to  foreclose  a  chattel  mort- 
gage was  held  in  Briggs  v.  Oliver,  68  N.  Y.  336,  after  the  statute 
of  1869,  and  §  1741  seems  to  preserve  fully  that  right. 

Ostrainder  v.  Weher,  114  IST.  Y.  95,  was  an  action  brought  by  the 
plaintifiP  alleging  that  he  was  the  holder  of  a  chattel  mortgage 
covering  a  portion  of  the  furniture  and  fixtures  of  a  hotel,  that 
one  defendant  was  the  holder  of  two  junior  mortgages  covering 
portions  of  said  property  and  some  not  covered  by  plaintiff's 
mortgage,  another  defendant  held  still  another  mortgage  covering 
all  of  said  property;  that  the  sheriff,  by  virtue  of  a  judgment  and 
execution  in  favor  of  still  another  defendant  against  the  person 
holding  the  property  and  carrying  on  the  hotel,  had  levied  upon 
said  property  and  was  proceeding  to  sell  the  same;  that  two  of 
the  defendants  and  the  sheriff  claimed  their  liens  were  prior  to 
that  of  plaintiff's  mortgage  because  of  his  omission  to  renew  it  by 
refiling;  that  the  property  if  sold  in  bulk  would  produce  enough 
to  pay  all  the  liens,  but  would  bring  much  less  if  sold  separately 
with  the  conflicting  claims  thereon;  the  complaint  asked  for  the 
appointment  of  a  receiver  with  authority  to  sell  the  property  in 
bulk  and  distribute  the  proceeds  under  the  direction  of  the  court, 
and  in  accordance  with  the  rights  and  priorities  of  the  parties;  it 
was  held,  per  Potter,  J.,  that  the  claimant  set  forth  several  sub- 
jects of  equitable  jurisdiction,  among  others  the  foreclosure  of 
chattel  mortgages,  citing  Briggs  v.  Oliver,  68  IST.  Y.  336 ;  Hart  v. 
Ten  EycTc,  2  Johns.  Ch.  99;  Thompson  v.  Vom  VecMon,  5  Duer, 
624;  Charter  v.  Stevens,  3  Den.  33,  and  held  the  action  well 
brought. 

An  action  in  equity  to  foreclose  a  chattel  mortgage,  although 
not  the  only  method  of  procedure  in  this  State,  is  doubtless  a 
remedy  which  a  mortgagee  may  properly  invoke  whenever  his 
legal  remedy  is  inadequate.  Briggs  v.  Oli/ver,  68  JST.  Y.  339. 
When  a  chattel  mortgage  is  foreclosed  in  an  equitable  action,  the 
form  of  the  pleading,  the  mode  of  procedure  and  the  jurisdiction 
of  the  court  are  necessarily  the  same  as  in  actions  to  foreclose 
mortgages  upon  real  property,  except  as  modified  by  statute  (§§ 
1737-1741,  Code)  ;  and  one  of  the  recognized  limitations  upon 
equitable  jurisdiction  in  such  actions  is  that  there  can  be  no  litiga- 
tion of  title  paramount  or  hostile  to  the  mortgage.     Lembech  & 
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Betz  Brewing  Co.  v.  Sexton.,  184  N.  Y.  185  (190),  modifying  96 
App.  Div.  613. 

Spaulding  v.  American  Wood  Board  Co.,  26  App.  Div.  237,  50 
Supp.  23,  was  an  action  to  enforce  a  vendor's  lien  brought  under 
§  1737  and  upon  the  authority  of  Whitman  v.  Horton,  46  N.  Y. 
Sup.  Ct.  531,  affirmed,  94  N.  Y.  644.  JSTo  point  was  made  in  the 
action  as  to  the  right  to  maintain  such  a  suit  before  demand  of 
payment  of  the  amount  of  the  lien  upon  the  owner  of  the 
chattels  against  which  the  lien  is  sought  to  be  enforced.  It  was 
held  upon  the  facts  of  the  case,  however,  that  the  complaint  was 
properly  dismissed. 

The  right  of  a  party  to  come  into  a  court  of  equity  to  enforce 
a  lien,  either  by  judicial  sale  of  the  property  itself  and  the  dis- 
tribution of  its  proceeds,  or  by  means  of  sequestration  of  the  prop- 
erty and  an  appropriation  of  its  rents  and  income,  is  considered 
in  Chatfield  v.  Camphell,  35  Misc.  355,  71  Supp.  1004,  where  it 
is  held  that  the  enforcement  of  common  law  liens  is  provided 
for  by  §  1737.    Affirmed  without  opinion,  75  App.  Div.  631. 

In  an  action  to  foreclose  a  lien  on  chattel,  of  which  the 
plaintiflE  is  not  in  possession,  he  may,  under  §  1738,  procure  a 
warrant  commanding  the  sheriff  to  seize  the  chattel  and  safely 
keep  it  to  abide  the  final  judgment,  but  this  does  not  preclude  the 
defendant  from  applying,  under  §  687,  for  the  discharge  of  the 
warrant,  and  a  discharge  may  be  granted  on  proper  security. 
Kee  V.  Hip  Sing  Tang  Society,  25  Misc.  320,  54  Supp.  570. 

Property  sold  by  a  conditional  sale  became  part  of  a  manu- 
facturing plant  which  was  covered  by  a  mortgage  purporting  to 
convey  after-acquired  property.  Before  the  purchase  price  of  the 
conditional  sale  was  paid,  the  mortgage  was  foreclosed,  and  the 
property  ordered  to  be  sold  free  from  all  liens.  Held,  that  the 
seller  in  the  conditional  sale  was  entitled  to  receive  from  the  pro- 
ceeds of  the  foreclosure  the  amount  still  due  on  the  price.  Wash- 
ington Trust  Co.  V.  Morse  Iron  Works  &  Drij^  Dock  Co.,  106  App. 
Div.  195,  94  Supp.  495. 

A  demand  for  payment  of  a  debt  secured  by  a  chattel  mortgage, 
which  does  not  fix  a  time  therefor,  is  unnecessary,  and  the  mort- 
gagee may  foreclose  at  any  time.  Oberle  v.  Stearns,  47  Misc. 
359,  94  Supp.  37. 

A  mortgagor  is  a  necessary  party  defendant  in  an  action  by  a 
mortgagee  of  chattels  against  a  storage  company  to  whose  premises 
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the  chattels  have  been  taten  by  the  mortgagor,  after  default  and 
demand,  as  such  mortgagor  has  the  right  of  redemption  which 
may  be  of  value,  and  moreover  should  be  bound  by  the  judgment. 
Fishel  V.  Hamilton  Storage  Co.,  42  Misc.  532,  86  Supp.  196. 

In  Inglehart  Co.  v.  Benjamin,  5  App.  Div.  475,  the  complaint 
was  held  insufficient  to  maintain  the  action  upon  the  ground  that 
plaintiff  never  had  possession  of  the  chattels  in  question. 

The  wife  of  one  who  has  given  a  chattel  mortgage  upon  a  piano 
to  secure  the  payment  of  the  purchase  price,  who,  after  being 
deserted  by  her  husband,  is  made  defendant  in  an  action  of  fore- 
closure without  prayer  for  personal  judgment  against  her,  cannot 
defend  except  upon  the  ground  that  she  is  not  in  possession. 
When  her  possession  and  the  default  in  payment  are  undisputed, 
the  mortgagor  is  entitled  to  a  judgment  of  foreclosure,  irrespective 
of  whether  the  defendant  or  her  husband  executed  the  mortgage. 
Wuertz  V.  Wuertz,  122  App.  Div.  433. 

It  is  not  a  defence  in  an  action  to  foreclose  a  chattel  mortgage 
that  the  goods  covered  by  it  did  not  correspond  with  the  sample 
by  which  plaintiff  sold  them  to  defendant.  Wallace  v.  Leoni,  104 
]Sr.  Y.  Supp.  392. 

The  promise  of  a  chattel  mortgagee  to  forebear  or  extend  the 
time  of  payment  of  the  mortgage  debt  actually  due,  based  on  the 
promise  of  the  mortgagor  to  pay  the  same  with  interest  on  a  later 
date,  is  without  consideration  and  constitutes  no  defence  to  the 
foreclosure  of  the  mortgage.  Eepelow  v.  Walsh,  98  App.  Div. 
320,  90  Supp.  651. 

An  answer  alleging  that  a  chattel  mortgage  was  procured  by 
fraudulent  and  false  representations,  made  at  the  time  of  its 
execution,  does  not  sufficiently  set  up  the  defence  of  fraud  in  pro- 
curing the  execution  of  the  mortgage  to  authorize  the  introduction 
of  evidence  in  support  of  the  same.  Beadleston  &  Woerz  v. 
Furrer,  102  App.  Div.  544,  92  Supp.  879. 

A  purchaser  of  a  mortgagor's  assets  who  claims  that  assets  not 
covered  iby  the  mortgage  have  been  wrongftdly  sold  on  foreclosure 
should  proceed  in  replevin  or  trover,  and  not  by  opening  the 
judgment.  Beehe  v.  Richmond  Power  Co.,  6  App.  Div.  187  40 
Supp.  1013. 

In  an  action  to  foreclose  a  mortgage  on  real  estate  defendants 
counterclaimed  for  damages  for  selling  under  a  chattel  mortgage 
personal  property  on  the  mortgaged  premises  in  violation  of  an 
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agreement  to  first  satisfy  the  claim  out  of  the  real  estate  if  possible. 
As  the  sale  under  the  chattel  mortgage  was  of  defendants'  interest 
only,  and  as  they  had  then  transferred  their  interest,  and  the 
chattels  were  not  disturbed,  held  that  the  counterclaim  was  prop- 
erly dismissed,  since  defendants  were  not  damnified.  McEchron 
V.  Martine,  111  App.  Div.  805,  97  Supp.  951. 

Where  default  in  making  payment  as  required  by  a  chattel 
mortgage  was  admitted  on  foreclosure,  a  judgment  for  defendant, 
based  on  a  breach  of  warranty  of  title,  is  not  sustained  in  the 
absence  of  evidence  of  damage,  merely  on  proof  that  some  of  the 
mortgaged  goods  were  taken  from  defendant  under  claim  of  a 
prior  chattel  mortgage,  the  existence  of  which  was  not  shown. 
Hcunson  v.  Kaissmceyer,  91  Supp.  755, 

The  right  to  foreclose  a  lien  upon  collateral  has  always  been 
recognized.  It  has  long  been  held  that  a  nonpayment  of  the  debt 
authorized  the  pledgee  to  file  a  bill  for  the  foreclosure  of  the 
pledge  and  proceed  to  a  judicial  sale.  It  is  also  held  that  the 
owner  of  collateral  may  maintain  an  action  to  fix  the  amount  due, 
and  to  foreclose  the  lien  by  a  sale  of  the  security,  although  he  has 
a  right  to  sell  such  security  without  action.  The  provisions  of 
§  1737  are  not  exclusive.  They  are  unnecessary  and  do  not  widen 
or  effect  the  jurisdiction  of  the  court.  Page  v.  Boggess,  41  Misc. 
46,  83  Supp.  569. 

The  provisions  of  §  1737  do  not  apply  to  mere  choses  in  action 
such  as  notice  or  demands  placed  in  the  petitioner's  hands  for 
collection.  Matter  of  Wilson,  2  Civ.  Pro.  E.  343.  The  provision 
of  §  1737  is  applicable  to  the  foreclosure  of  a  lien  under  the  pro- 
visions of  chapter  458  of  the  Laws  of  1887,  as  amended  by  chapter 
457  of  the  Laws  of  1888,  being  an  act  to  create  a  lien  for  services 
of  a  stallion.  Tuttle  v.  Dennis,  58  Hun,  35,  33  St.  Eep.  445. 
In  Englehatrt  Co.  v.  Benjamin,  5  App.  Div.  477,  it  was  held  that 
the  plaintiff  in  that  particular  case  had  not  alleged  sufficient  facts 
to  constitute  any  cause  of  action  whatever. 

An  instrument  which  recited  that  for  value  received  the  maker 
sold  and  assigned  the  articles  named  to  another  person,  his  heirs 
and  assigns,  the  maker  to  hold  and  retain  possession  of  the  prop- 
erty for  eight  months  from  the  time  of  sale,  and  providing  that  if 
during  that  time  the  indebtedness  of  the  third  party  should  be 
paid  or  satisfied,  the  conveyance  should  be  null  and  void,  was 
held  to  be  a  chattel  mortgage  and  that  an  action  would  lie  for  its 
Actions,  Vol.  1  —  3 
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foreclosure.     Blake  v.  Corbet,  31  St.  Kep.  31,  affirming  12  St. 
Rep.  650. 

A  warrant  of  seizure  may  be  granted  in  cases  of  foreclosure  of 
a  lien  upon  a  chattel  where  the  chattel  is  not  in  possession  of  the 
plaintiff  who  has  the  lien.  The  provision  that  the  proceedings 
shall  be  similar  to  those  in  cases  of  attachment  was  not  intended 
to  require  the  affidavit  to  state  that  the  claim  is  above  all  counter- 
claims. Blake  v.  Crowley,  8  St.  Rep.  796.  Where  a  warrant 
was  issued  pursuant  to  the  provisions  of  §  1738,  and  the  sheriff, 
pursuant  to  the  warrant,  which  was  regular  on  its  face,  took  the 
chattel  from  the  actual  possession  of  a  person  not  a  party  to  the 
action,  who  claimed  to  be  and  was,  in  fact,  the  owner  thereof, 
held,  that  such  a  person  could,  after  a  demand  for  the  chattel  and 
refusal  of  the  sheriff  to  restore  it,  maintain  an  action  against  him 
to  recover  the  chattel  so  taken.     Carpenter  v.  Lott,  31  Hun,  348. 

The  provision  contained  in  §  1738,  that  the  provisions  of  title 
3d  of  chapter  7th  of  this  act  apply  to  the  warrant  and  proceedings 
to  procure  it  after  it  has  been  issued,  as  if  it  were  a  warrant  for 
attachment,  etc.,  was  not  intended  to  require  the  affidavit  upon 
which  the  motion  for  the  warrant  is  made,  to  state  that  the  claim 
is  due  over  and  above  any  claims  known  to  the  defendant,  as  is 
required  by  §  636.    Blake  v.  Corbet,  44  Hun,  344. 

Complaint. 
SUPREME  COURT  — UtsTEB  County. 


GEORGE  DUMOND 

agst, 

GEORGE  ROBINSON,   ISAAC  ANDERSON 
Airo  JOHN  ROUND,  Constabi.e. 


The  plaintiff  herein  shows  to  the  court,  that  heretofore,  and  on  the 
3d  day  of  November,  1905,  one  George  Eobinson,  the  owner  of  the 
chattels  therein  described,  made,  executed,  and  delivered  to  one 
George  O'Kelly,  an  instrument  in  writing,  of  which  the  following  is 
a  copy: 

(Here  insert  Mortgage.) 

That  said  mortgage  was  duly  filed  in  the  town  clerk's  office  of  the 
town  of  Shandaken,  where  the  defendant  resided  at  the  time  of  the 
execution,  and  filing  thereof  on  the  5th  day  of  November,  1905,  and 
where  said  chattels  were  situated  at  the  time  of  such  execution  and 
filing;  that  the  said  instrument  was  duly  sold,  transferred  and  assioned 
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to  this  plaintiff,  by  the  said  Kelly,  on  the  19th  day  of  April,  1905,  and 
he  is  now  the  holder  and  owner  thereof ;  that  the  sum  secured  by  said 
mortgage  is  due  and  payable,  and  that  the  same  remains  unpaid,  and 
there  is  now  due  and  secured  by  said  mortgage  the  sum  of  $125,  with 
interest  thereon  from  the  3d  day  of  November,  1905 ;  that  the  defend- 
ant Eobinson  has  caused  a  pair  of  oxen  described  in  said  mortgage  to 
be  removed  from  said  town  of  Shandaken,  and  the  said  property  is 
now  claimed  to  be  owned  by  the  defendant  Isaac  Anderson,  who  has 
refused  to  deliver  the  same  to  the  possession  of  this  plaintiff,  although 
the  possession  thereof  has  been  demanded  from  him;  that  the  defend- 
ant Eound,  claiming  to  act  on  behalf  of  the  defendant  Anderson,  now 
has  and  retains  possession  of  said  oxen  described  in  the  said  mortgage, 
and  refuses  to  deliver  the  possession  of  the  same  to  this  plaintiff, 
although  plaintiff  has  demanded  possession  thereof  from  said  defend- 
ant. Wherefore  plaintiff  demands  judgment  for  the  foreclosure  of 
said  mortgage,  and  sale  of  the  chattels  therein  described  by  a  proper 
person  to  be  designated  by  the  court,  and  that  the  proceeds  be  applied 
to  the  payment  of  the  amount  due  plaintiff  and  the  costs  of  the  action, 
and  that  plaintiff  have  judgment  against  defendant  Anderson  for  any 
costs  which  may  accrue  in  the  action  which  cannot  be  satisfied  out  of 
the  fund  realized  from  the  sale  of  said  chattels  after  iirst  paying 
plaintiff  the  amount  due  him  and  secured  thereby. 

BBENAED  &  FIBEO, 

Plaintiff's  Attorneys. 

Bond. 

SUPREME  COURT  — Ulstee  County. 


GEORGE  DUMOND 

agst. 

GEORGE  ROBINSON,   ISAAC  ANDERSON 
AND  JOHN  ROUND,  Constable. 


Whereas,  the  above-named  George  Dumond,  as  plaintiff,  has  com- 
menced, or  is  about  to  commence,  an  action  by  summons  for  the  fore- 
closure of  a  lien  on  a  chattel  against  the  above-named  defendants,  and 
has  made,  or  is  about  to  make,  application  for  a  warrant,  to  seize  such 
chattels,  described  in  the  complaint,  according  to  the  provisions  of  the 
Code  of  Procedure : 

Now,  therefore,  we,  George  Young,  of  Wawarsing,  by  occupation 
a  paper  manufacturer,  and  Charles  Brodhead,  of  the  city  of  Kingston, 
by  occupation  a  deputy  sheriff,  do  hereby  jointly  and  severally  under- 
take, promise  and  agree  to  and  with  the  said  defendants,  that  if  the 
defendants  recover  judgment,  or  if  the  warrant  is  vacated,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  said  defendants,  and  all 
damages  which  they  may  sustain  by  reason  of  the  said  warrant,  not 
exceeding  $250. 

Dated  April  22,  1906.  CHAELES   BEODHEAD, 

GEO.  YOUNG. 
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Affidavit  for  Warrant. 

<  Title.) 

"Ulster  County,  ss.: 

George  Dumond,  of  the  city  of  Kingston,  being  duly  sworn,  says, 
that  he  is  the  owner  and  holder  of  a  chattel  mortgage  given  by  George 
Eobinson  to  George  O'Kelly  on  November  3,  1905,  and  filed  in  the 
town  clerk's  office  of  the  town  of  Shandaken,  where  said  Anderson 
then  resided  and  where  the  chattels  therein  described  were  then 
located,  on  the  5th  day  of  November,  1905,  for  the  purpose  of  secur- 
ing the  payment  of  the  sum  of  $125,  with  interest  thereon  on  the  first 
day  of  April,  1906 ;  that  the  property  pledged  in  and  by  said  mortgage 
consists  of  one  pair  four-year-old  brindle  steers,  one  light-red  large 
cow  seven  years  old,  one  yearling  heifer,  a  line  back;  that  the  whole 
of  said  sum  is  due,  with  interest  thereon,  and  remains  unpaid,  and  this 
deponent  has  brought  this  action  to  foreclose  the  lien  of  said  mort- 
gage; that  the  pair  of  oxen  described  in  said  mortgage  are  now  in  the 
possession  of  the  defendants,  Isaac  Anderson  and  John  Eound,  the 
said  Anderson  claiming  to  be  the  owner  thereof  and  the  said  John 
Eound  claiming  to  be  entitled  to  the  possession  thereof,  and  both  said 
defendants  refuse  to  deliver  the  possession  of  the  said  oxen  to  this 
plaintiff;  that  the  said  defendants,  Anderson  and  John  Eound,  reside 
at  the  town  of  Union  Vale,  in  the  county  of  Dutchess,  and  said  oxen 
are  at  said  town  of  Union  Vale  in  said  county. 

(Jurat.)  GEOEGE  DUMOND. 

Warrant. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County 
of  Dutchess: 

Whereas,  in  an  action  brought  in  this  court,  an  application  has 
been  made  to  the  justice  granting  this  warrant,  by  George  Dumond, 
plaintiff,  for  a  warrant  to  seize  and  safely  keep  the  chattels  hereinafter 
described,  to  abide  the  final  judgment  in  said  action  in  which  George 
Dumond  is  plaintiff,  George  Eobinson,  Isaac  Anderson  and  John 
Eound,  constable,  are  defendants.  And  it  appearing  by  affidavit  to 
the  satisfaction  of  the  justice  granting  this  warrant,  that  a  cause  of 
action,  such  as  is  specified  in  section  1737  of  the  Code  of  Civil  Pro- 
cedure, exists  in  favor  of  the  plaintiff  and  against  the  defendants,  to 
foreclose  a  lien  for  the  sum  of  $135,  with  interest  thereon  from  Novem- 
ber 3,  1905,  upon  said  chattels,  and  that  the  plaintiff  is  not  in  posses- 
sion of  said  chattels,  and  the  plaintiff  having  given  the  undertaking 
required  by  law :  Now  you  are  hereby  commanded  to  seize  the  follow- 
ing chattels,  to  wit:  One  pair  four-year-old  brindle  steers,  being  a 
part  of  the  chattels  described  in  the  complaint  in  this  action,  or  so 
much  thereof  as  may  be  found  in  your  county,  and  to  safely  keep  the 
same  to  abide  the  imal  judgment  in  the  action,  and  that  you  proceed 
herein  in  the  manner  and  make  you  return  within  the  time  required 
of  you  by  law. 

Given  under  the  hand  of  one  of  the  justices  of  the  Supreme 

[l.  s.]     Court  at  the  chambers  in  the  city  of  Kingston  this  10th 
day  of  April,  1906.  A.  B.  PAEKEE, 

BEENAED  &  PIEEO,  Justice  Supreme  Court. 

Plaintiff's  Attorneys. 

Jacob  D.  Wurts, 

Clerk  Supreme  Court  in  and  for  Ulster  county. 
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The  complaint  in  Ostrander  v.  Weher  is  given  as  a  precedent 
for  an  action  for  a  receiver  where  chattel  mortgage  is  held  by 
plaintiff  and  complicated  questions  arise  as  to  the  rights  of  both 
prior  and  subsequent  lienors.  It  may  readily,  by  change  in  the 
prayer  for  relief,  be  more  closely  adapted  to  foreclosure  of  a 
chattel  mortgage  which  it  was  in  its  present  form  held  to  be  on 
appeal. 

Complaint. 
SUPREME  COURT  — Ulster  County. 


James  E.  Ostrander 

agst. 

John  Weber,  Horace  Humphrey,  Robert 
Loughran,  Joseph  H.  Riseley,  as  Sheriff  of 
Ulster  County,  Emma  Brigham,  Daniel 
O'Oonnell  and  Oliver  H.  Brigham. 


Ul4  N.  Y.  95. 


The  plaintiff  herein  respectfully  shows  to  this  court: 

First.  That  heretofore  and  on  or  about  the  8th  day  of  January, 
1883,  the  defendants  Emma  Brigham  and  Daniel  O'Connell,  consti- 
tuting the  firm  of  Brigham  &  O'Connell,  doing  business  at  the  city 
of  Kingston,  made,  executed  and  delivered  to  one  John  D,  Sleight 
a  certain  chattel  mortgage  on  personal  property  then  and  now  at  the 
hotel  known  as  the  Mansion  House,  in  said  city,  a  copy  of  which  is 
hereto  annexed  and  marked  Schedule  "A." 

That  thereafter  and  on  or  about  February  33,  1883,  the  said  John 
D.  Sleight  made  and  executed  an  assignment  of  said  mortgage  to  this 
plaintiff  as  and  for  security  for  a  certain  indorsement  made  by  him  of 
notes  of  said  Brigham  and  O'Connell  given  to  the  said  Sleight  for  the 
purchase  price  of  the  said  property  so  mortgaged  and  for  renewals 
thereof,  a  copy  of  which  is  hereto  annexed  and  marked  schedule  "A.  3." 

That  the  plaintiff  on  December  16,  1883,  indorsed  a  renewal  note 
of  said  Brigham  and  O'Connell,  so  secured  by  said  assignment,  at 
three  months,  which  note  became  due  at  the  State  of  New  York 
National  Bank  on  March  19,  1883,  and  was  protested  for  non-pay- 
ment, and  this  plaintiff  has  been  obliged  to  pay  the  same  and  is  now 
the  owner  and  holdei?  thereof,  and  that  by  the  terms  of  said  assign- 
ment he  is  entitled  to  all  the  rights  and  benefits  accruing  or  belong- 
ing to  the  holder  of  said  chattel  mortgage  and  to  enforce  the  same 
to  the  amount  so  paid  by  him  with  interest  thereon. 

That  the  defendant,  the  State  of  New  York  National  Bank,  holds 
two  notes  made  by  said  Brigham  and  O'Connell  as  part  of  the  pur- 
chase price  of  said  furniture,  and,  as  this  plaintiff  is  advised  and  be- 
lieves, protected  by  said  mortgage,  such  notes  aggregating  the  sum 
of  about  $300.  The  said  notes  represent  all  the  liabilities  secured  by 
said  mortgage.  That  said  mortgage  was  duly  renewed  on  January 
29th,  1884,  and  has  not  since  been  renewed. 
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Second.  That  on  the  12th  day  of  February,  1885,  the  defendant 
Oliver  H.  Brigham,  who  had  become  the  purchaser  of  the  personal 
property  formerly  owned  by  the  firm  of  Brigham  and  O'Connell, 
including  the  property  described  in  Exhibit  "A,"  made  and  executed 
a  chattel  mortgage  on  certain  of  the  property  so  acquired,  including  a 
part  or  the  whole  of  the  property  covered  by  Exhibit  "A"  to  the 
defendant  John  Weber  to  secure  certain  liabilities,  contingent  or 
otherwise,  on  the  part  of  said  Brigham  to  said  Weber,  a  copy  of  which 
said  mortgage  is  hereto  annexed  and  marked  Schedule  "B,"  which 
said  mortgage  was  delivered  to  said  Weber  and  filed  in  Ulster  county 
clerk's  office  on  the  13th  day  of  February,  1885.  That  said  mortgage 
was  taken  by  said  defendant  Weber  to  secure  a  precedent  debt,  and  he 
parted  with  no  value  therefor;  that  the  defendant  Weber  well  knew 
of  the  existence  of  this  mortgage  now  held  by  this  plaintiff,  and  that 
a  large  sum  remained  unpaid  thereon,  and  that  by  its  terms  said  mort- 
gage was  expressly  made  subject  to  the  mortgage  held  by  plaintiff,  and 
that  the  same  is  subject  and  second  to  the  said  mortgage.  Exhibit  "A," 
and  that  plaintiff  is  entitled  to  be  first  paid  the  amount  of  said  claim 
out  of  the  proceeds  of  the  property  covered  by  said  Exhibit  "A." 

That  said  Weber  claims  that  his  said  mortgage  is  a  prior  lien  and 
entitled  to  be  paid  before  the  mortgage  held  by  plaintiff,  for  the 
reason  that  said  plaintiff's  mortgage  was  not  filed  before  January  39th, 
1885,  and  claims  it  is  to  be  first  paid  out  of  the  proceeds  of  the 
property. 

Third.  That  on  the  17th  day  of  January,  1885,  the  defendant 
Loughran  obtained  a  judgment  against  defendant  Oliver  H.  Brigham, 
in  Supereme  Court,  Ulster  county,  for  the  sum  of  $613.89,  and  issued 
execution  thereon  to  the  sheriff  of  Ulster  county,  and  defendant  Eise- 
ley,  on  the  7th  day  of  March,  1885,  and  the  said  sheriff  on  the  16th 
day  of  March,  1885,  levied  on  a  portion  or  the  whole  of  the  property 
covered  by  the  said  Exhibits  A  and  B  and  also  on  certain  property 
covered  by  a  mortgage  held  by  one  Horace  Humphrey,  hereinafter  set 
forth,  and  is  about  to  proceed  to  sell  the  same  to  make  the  amount  of 
said  execution. 

That  as  to  the  claim  of  priority  made  by  said  sheriff,  this  plaintiff 
is  not  advised  now  as  to  the  manner  of  sale  or  the  nature  or  extent  of 
the  lien  claimed  for  said  levy. 

Fourth.  That  on  or  about  the  12th  day  of  April,  1884,  and  the  27th 
day  of  May,  1884,  the  said  firm  of  Brigham  and  O'Connell,  they  then 
being  owners  of  the  property  made,  executed  and  delivered  two  certain 
chattel  mortgages  to  the  defendant  Horace  Humphrey,  to  secure  him 
from  liability  as  therein  set  forth,  a  copy  of  which  mortgages  are 
annexed  and  marked  Schedules  "  C  "  and  "  D  "  respectively. 

That  such  mortgage  covers  a  portion  of  the  property  mentioned  and 
described  in  the  said  Weber  mortgage  and  a  portion  of  the  property 
levied  on  under  the  judgment  held  by  defendant  Loughran. 

That  said  Humphrey  threatens  to  take  possession  of  said  property 
under  and  by  virtue  of  his  said  mortgage. 

Fifth.  That  the  said  property  covered  by  said  mortgages  and  levy 
consists  of  hotel  furniture  and  fixtures  of  the  hotel  known  as  the 
Mansion  House,  at  Eondout,  in  the  city  of  Kingston.  That  much  of 
the  value  of  the  said  property  depends  upon  the  business  of  the  hotel. 
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and  the  propei-ty  is  of  much  greater  value  as  a  whole  located  on  the 
premises  in  connection  with  the  lease  and  business  of  the  hotel  than  if 
sold  separately.  That  the  defendant  Oliver  H.  Brigham  is  willing  and 
desirous  of  disposing  of  the  lease  and  good  will  of  the  business,  in  case 
a  purchaser  can  be  had.  That  the  property  is  of  sufficient  value  to  pay 
all  the  liens  above  set  forth,  in  case  it  can  be  sold  in  bulk  to  remain 
in  the  hotel,  and  will,  as  this  plaintiff  verily  believes,  satisfy  all  liens 
upon  it.  That  this  plaintiff  is  informed  and  believes  that  a  purchaser 
can  be  had  for  the  property  in  case  a  good  title,  free  from  incum- 
brances, can  be  given  for  all  the  furniture  and  fixtures,  all  of  which 
are  covered  by  one  or  more  of  the  liens  hereinbefore  set  forth. 

That  in  case  the  poperty  is  seized  and  sold  under  the  different  liens, 
this  plaintiff  is  advised  and  verily  believes  that  by  reason  of  claim  of 
priority  raising  difficult  questions  of  law,  persons  desiring  the  property 
will  be  unwilling  to  bid  and  the  property  is  likely  to  be  sacrificed,  and 
this  plaintiff's  claim,  secured  by  his  said  mortgage,  lost  in  whole  or  in 
part. 

That,  as  this  plaintiff  is  informed  and  believes,  it  will,  by  reason  of 
the  claim  as  to  priority,  be  unsafe  for  the  parties  interested  to  bid 
with  reference  to  their  own  liens,  for  their  protection,  thus  preventing 
the  property  from  bringing  its  value  or  a  fair  proportion  thereof. 

Wherefore,  this  plaintiff  asks  that  all  further  proceedings  on  the 
part  of  persons  holding  liens  on  the  said  property  to  enforce  their 
said  liens,  be  stayed  pending  the  appointment  of  a  receiver  of  said 
property,  and  that  a  receiver  of  said  property  be  appointed  and 
directed  by  this  court  to  operate  and  manage  the  same,  until  a  sale 
can  be  made  advantageous  to  this  plaintiff  and  the  other  parties 
thereto,  and  that  a  sale  of  said  property  be  made  at  an  early  day,  free 
and  clear  from  the  liens  herein  set  forth,  and  the  moneys  realized  be 
paid  into  court  by  the  receiver,  and  the  rights  of  the  parties  thereto 
determined  by  the  court,  and  the  proceeds  distributed  according  to  the 
priorities  of  the  several  liens  and  the  rights  of  the  parties,  and  that  the 
plaintiff  have  costs  of  this  action  out  of  the  said  fund,  and  that  he 
have  such  other  and  further  relief  as  may  be  just  and  equitable. 

BEENAED  &  PIBEO, 

Attorneys  for  Plaintiffs. 
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AETICLE   I. 

NATXTBE  AUD   OBJECT  OF  ACTION. 

To  remedy  the  necessity  for  some  form  of  procedure  by  which 
claim  of  title  to  real  property  could  be  quieted  by  action  taken 
on  behalf  of  the  owner  in  possession,  the  Revised  Statutes  pro- 
vided a  remedy  by  way  of  proceedings  for  determination  of  claims 
to  real  estate,  to  be  taken  by  any  person  in  possession,  claiming 
the  fee  for  life,  or  for  a  certain  term,  by  service  of  notice  upon  the 
claimant.  The  old  Code,  by  §  449,  enacted  that  these  proceed- 
ings might  be  prosecuted  by  action,  and  from  this  arose  much 
confusion,  it  being  held  in  Crane  v.  Sawyer,  5  How.  3T2,  that  the 
section  was  inoperative.  Subsequently  it  was  held  in  Barnard 
V.  Simms,  42  Barb.  304;  Fisher  v.  Hepburn,  48  IST.  Y.  51,  that 
either  the  remedy  provided  by  the  Revised  Statutes,  or  by  the 
Code,  might  be  prosecuted.  It  was  held  in  the  latter  case  and  in 
Burnham  v.  Onderdonk,  41  N.  Y.  425,  to  be  a  special  proceeding 
under  the  former  Code,  and  not  an  action. 

In  King  v.  Boss,  28  App.  Div.  371  (3Y3),  51  Supp.  138,  it  is 
said  of  this  section:  The  action  is  purely  statutory,  and  is 
authorized  by  §  1638  and  the  subsequent  sections  of  the  Code  of 
Civil  Procedure,  which  are  substantially  a  re-enactment  of  the 
Revised  Statutes  upon  the  same  subject.  It  is  in  its  essential 
nature  an  action  to  quiet  title,  and  one  of  which  the  courts  of 
chancery  had  original  jurisdiction  to  a  qualified  extent.  Nicoll 
V.  Trustees  of  Huntington,  1  Johns.  Ch.  166 ;  Wichlijfe  v.  Owings, 
17  How.  (IT.  S.)  47;  Holland  v.  Challen,  110  U.  S.  15.  The 
only  difference  between  the  equitable  action  and  this  action  for  the 
determination  of  the  claims  to  real  property  is  found  in  the  fact 
that,  after  this  action  has  been  commenced,  the  law  permits  the 
defendant  who  is  brought  in  as  a  claimant  to  set  up  his  own  title 
and  to  demand  affirmative  relief,  as  in  an  action  of  ejectment; 
and  it  provides  that,  when  that  has  been  done,  if  the  defendant 
asks  for  affirmative  relief,  the  subsequent  proceedings,  including 
the  trial,  judgment  and  execution,  are  the  same  as  if  it  were  an 
action  of  ejectment.  Code  Civ.  Proc,  §  1642.  If,  however, 
the  defendant  makes  no  claim  for  affirmative  relief,  the  action 
proceeds  precisely  as  any  other  action  to  quiet  title,  and  is  tried 
on  the  equity  side  of  the  court  at  a  Special  Term  and  without  a 
jury.     Appeal  dismissed,  156  N.  Y.  681. 
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It  seems  that  while  the  action  has  many  of  the  characteristics, 
and  in  some  respects  is  a  substitute  for  the  action  in  equity  to 
remove  the  cloud  from  title,  the  right  of  an  action  in  equity  re- 
mains in  cases  where  the  statute  is  not  sufficiently  broad  to  aflEord 
relief.  See  Kent  v.  Church  of  Saint  Michael,  136  N.  Y.  10 
(17)  ;  Livingston  v.  Moore,  15  App.  Div.  15  (26),  44  Supp.  125, 
appeal  dismissed,  161  K  Y.  602;  Center  v.  Weed,  63  Hun,  560 
(563),  18  Supp.  554,  affirmed,  138  K  Y.  532. 

Nearly  all  of  the  sections  relating  to  the  action  to  compel  the 
determination  of  a  claim  to  real  property  were  amended  in  1891. 
In  this  connection  attention  is  called  to  the  provisions  of  chapter 
503  of  the  Laws  of  1890,  entitled  "  An  Act  to  quiet  the  title  to  real 
property  in  certain  cases  conveyed  pursuant  to  judicial  decree, 
which  decree  has  been  lost  or  destroyed."  This  act  provides  for 
a  petition  to  the  Supreme  Court,  an  order  for  publication  and 
notice,  and  inquiry  and  final  order  in  the  matter,  and  for  the 
entry  of  the  order  as  well  as  for  the  recording  and  indexing  of 
the  sheriff's  or  referee's  deed  of  the  premises. 

ARTICLE    II. 

■WHEN  ACTION  MAINTAINED,  AND  WHAT  MUST  BE  ALLEGED. 

§  1638.    IVAo  may  maintain  action,  42. 

§  1639.  Complaint,  42. 

§  1650.   This  article  applies  to  corporations,  43. 

S   1638.   Who  may  maintain  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has,  have  been 
for  one  year  in  possession  of  real  property,  or  of  any  undivided  interest 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten, 
he  may  maintain  an  action  against  any  other  person  to  compel  the  determi- 
nation of  any  claim  adverse  to  that  of  the  plaintiff  which  the  defendant 
makes,  or  which  it  appears  from  the  public  records  the  defendant  might  make 
to  any  estate  in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any  interest  in  that 
property,  including  any  claim  in  the  nature  of  an  easement  therein,  whether 
appurtenant  to  any  other  estate  or  lands  or  not,  and  also  including  any  lien 
or  incumbrance  upon  said  property,  of  the  amount  of  value  of  not  less  than 
two  hundred  and  fifty,  dollars.  But  this  section  does  not  apply  to  a  claim  for 
dower. 

S  1639.   Complaint. 

The  complaint  in  such  an  action  sets  forth  facts  showing: 
1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate  therein  ia 
in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten;  and  whether  he 
holds  it  as  heir,  devisee  or  purchaser,  with  the  source  from  or  means  by  which 
his  title  immediately  accrued  to  him. 


CLAIM  TO  REAL  PEOPEETT,  ACTION  TO  DETEEMINB.     43 

2.  That  the  property,  at  the  commencement  of  the  action  -was,  and,  for  the 
one  year  next  preceding,  has  been  in  his  possession,  or  in  the  possession  of 
himself  and  those  from  whom  he  derives  his  title,  either  as  sole  tenant,  or  as 
joint  tenant,  or  tenant  in  common  with  others. 

3.  That  the  defendant  unjustly  claims  or  that  it  appears  from  the  public 
records  that  the  defendant  might  unjustly  claim  an  estate  or  interest  or  ease- 
ment therein,  or  a  lien  or  incumbrance  thereupon  of  the  character  specified  in 
the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  section  fifteen 
hundred  and  eleven  of  this  act.  The  demand  for  judgment  may  be  to  the 
eflfect  that  the  defendant  and  every  person  claiming  under  him  to  be  barred 
from  all  claim  to  an  estate  in  the  property  described  in  the  complaint,  or  from 
all  claim  to  an  interest  or  easement  therein,  or  a  lien  or  incumbrance  there- 
upon, of  the  character  specified  in  the  last  section,  or  it  may  combine  two 
or  more  of  said  demands  with  other  demand  for  appropriate  relief. 

§   1650.    [Am'd,  1891.]     This  article  applies  to  corporations. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by  or  against 
a  corporation,  or  by  or  against  an  unincorporated  association,  as  if  it  was  a 
natural  person,  or  such  an  action  may  be  maintained  by  or  against  the  re- 
ceiver or  other  successor  of  any  such  corporation  or  association. 

Section  1638  was  amended  in  1891  so  as  to  reduce  the  time  of 
adverse  possession  to  one  year  instead  of  three  as  under  the  sec- 
tion as  it  stood  before  that  time.  It  also  extended  the  action  to 
undivided  and  other  interests,  and  struck  out  the  exception  of 
infants  and  others  as  defendants,  thus  rendering  obsolete  the 
holding  in  Weiler  v.  Nembach,  114  N.  Y.  36,  22  St.  Eep.  lYl,  16 
Civ.  Pro.  K.  375,  affirming  47  Hun,  166,  13  St.  Kep.  451,  13 
Civ.  Pro.  R.  380.  The  action  could  not  be  maintained  against 
an  infant,  under  the  provisions  of  the  Code  as  it  stood  at  the  time 
it  was  commenced.      (Also  amended  1904.) 

The  possession  of  a  tenant  is  the  possession  of  his  landlord,  and 
a  person  in  the  possession  of  land  by  his  tenant  may  maintain  an 
action  to  compel  the  determination  of  an  adverse  claim  to  it. 
King  v.  Townsend,  78  Hun,  380,  29  Supp.  181. 

Where  an  unrecorded  deed  of  land  has  been  lost,  an  action  in 
equity  is  maintainable  to  compel  the  grantor  or,  after  his  death, 
those  representing  his  title,  to  execute  another  deed  so  as  to 
clothe  the  grantee  with  the  record  title.  Such  an  action  is  not 
dependent  upon  the  provisions  of  the  Code  in  reference  to  the 
determination  of  adverse  claims  to  real  estate  and  authorizing 
actions  in  cases  specified  to  procure  a  conveyance,  but  has  it3 
sanction  in  the  general  jurisdiction  of  a  court  of  equity.  Kent 
V.  Church  of  St.  Michael,  136  K  Y.  10. 
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Where  the  period  between  the  date  of  the  deed  and  the  com- 
mencement of  the  action  was  less  than  the  statutory  period,  and 
the  husband  of  plaintiff  had  been  in  possession  for  many  years, 
defendants  moved  to  dismiss  the  complaint  on  the  ground  that 
plaintiff  had  not  been  in  possession  the  length  of  time  required 
by  the  Code;  held,  that  the  motion  was  properly  denied,  as  the 
plaintiff  and  the  one  whose  estate  she  held  had  been  in  posses- 
sion for  the  required  time,  which  was  all  that  was  requisite ;  that 
it  was  not  essential  that  the  possession  for  that  period  should 
have  been  adverse  to  defendant's  claim.  Diefendorf  v.  Diefen- 
dorf,  132  N.  Y.  100;  Dull  v.  Bohr,  13  Misc.  530.  To  maintain 
an  action  under  the  provisions  of  §  1638,  plaintiff  must  show  pos- 
session under  some  claim  of  title.    Bohn  v.  Hatch,  133  N.  Y.  64. 

This  is  an  action  given  to  the  holder  of  the  legal  title  and  has 
no  reference  to  an  action  for  similar  relief  which  proceeds  upon 
equitable  grounds.  Center  v.  Weed,  63  Hun,  560,  44  St.  Kep. 
463,  18  Supp.  554,  138  IST.  Y.  532.  Where  the  plaintiff,  in  an 
action  under  §  1638  has  died  after  a  judgment  against  him  had 
been  vacated,  the  action  may  be  revived  against  a  devisee  of  the 
subject-matter  of  the  suit,  and  he  may  be  compelled  to  proceed 
therein.  Such  devisee  takes  subject  to  all  the  incumbrances  upon 
his  devise  and  cannot  complain  that  the  order  of  substitution 
deprives  him  of  the  right  to  a  new  trial  to  which  he  would  be! 
entitled  under  the  Code  if  the  action  had  not  been  commenced  by 
his  predecessor.    Higgins  v.  Mayor  of  New  York,  45  St.  Rep.  696. 

Where  plaintiff  was  the  owner  of  property  described  in  the  com- 
plaint and  defendant  claimed  she  was  divested  of  that  title  by  deed 
made  by  the  sheriff,  and  the  plaintiff  claims  such  deed  was  void, 
the  action  comes  within  §  1638  of  the  Code.  Gilman  v.  Tucker, 
13  Supp.  804,  citing  Place  v.  Riley,  98  IsT.  Y.  1. 

The  proceeding  is  in  no  way  governed  by  the  principles  of  the 
common  law,  and  to  give  the  court  jurisdiction  the  proceeding 
must  come  within  the  provisions  of  the  statute,  and  the  facts 
bringing  it  within  the  statute  must  appear  by  the  complaint. 
Bailey  v.  Southwick,  6  Lans.  356 ;  Austin  v.  Goodrich,  49  JiJ".  Y. 
266.  The  complaint  must  allege  that  the  defendants  unjustly 
claim  title  to  the  premises  in  question,  and  must,  in  its  prayer  for 
judgment,  notify  defendants  that  unless  they  appear  and  assert 
their  claim  they  will  be  forever  barred.  A  complaint  alleging  a 
doubtful  will,  and  asking  its  .construction,  is  not  enough.     Bailey 
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V.  Briggs,  56  JST.  Y.  407.  The  claim  sought  to  be  determined 
must  be  adverse  to  that  of  the  party  in  possession.  Onderdonk  v. 
Mott,  34  Barb.  106.  It  is  said,  however,  that  one  seized  of  a 
vested  remainder  in  fee,  the  possession  being  in  the  tenant  for 
life,  can  take  the  proceeding.  Barron  v.  Martense,  4  Alb.  L.  J. 
93.  The  possession  must  be  such  as  would  enable  the  adverse 
party  to  maintain  ejectment  founded  on  the  fact  alone ;  the  rule 
that  possession,  once  shown,  is  presumed  to  continue,  is  not  suffi- 
cient. Cleveland  v.  Crawford,  7  Hun,  616.  Legal  title,  with 
constructive  possession,  is  not  enough.  Van  Wagener  v.  Bots- 
ford,  13  Week.  Dig.  381.  An  actual  entry,  a  possession  in  fact, 
as  distinguished  from  a  possession  in  law,  or  constructive  posses- 
sion, is  required.  Churchill  t.  Onderdonk,  59  IST.  Y.  134.  Plain- 
tiff must  have  had  actual  possession  for  the  three  years  preceding 
the  commencement  of  the  action,  and  it  cannot  be  maintained 
where  during  a  part  of  that  time  the  land  had  been  unfenced  and 
vacant.  Boylston  v.  Wheeler,  61  N.  Y.  521.  One  in  possession 
for  three  years  may  maintain  the  action  and  compel  the  defend- 
ant to  prove  his  title,  but  if  plaintiff  shows  only  possession  under 
an  unfounded  claim,  evidence  of  possession  and  occupation  by 
defendant  prior  to  plaintiff's  entry,  is  a  good  defence.  Ford  v. 
Belmont,  69  ]^.  Y.  567.  Plaintiff  is  not  required  to  show  any- 
thing more  than  three  years'  possession  under  his  title.  If  the 
defendant  has  a  title,  he  is  bound  to  produce  and  prove  it.  Car- 
nard  v.  Simms,  42  Barb.  304. 

Actual  possession  under  claim  of  title  is  sufficient  to  enable  a 
party  to  maintain  the  action.  Schroeher  v.  Gurney,  10  Hun,  413, 
affirmed,  73  IST.  Y.  430.  Where  plaintiff  had  been  in  possession 
during  a  short  period,  when  a  purchaser  at  a  void  tax  sale  entered 
before  time  to  redeem  had  expired,  held,  such  wrongful  entry  did 
not  interrupt  plaintiff's  actual  possession,  required  for  the  pur- 
poses of  sustaining  the  action.  Donahue  v.  O'Connor,  45  Super. 
Ct.  278.  A  tax  title  is  within  the  statute.  Burnham  v.  Onder- 
donk, 41  N.  Y.  425.  The  statute  does  not  include  setting  aside  a 
conveyance  upon  the  ground  of  the  plaintiff's  incompetency,  nor 
adjusting  the  rights  of  parties  under  a  contract  to  convey.  Peck 
V.  Brown,  2  Eobt.  119;  Bridges  v.  Miller,  2  Duer,  683.  The 
action  was  not  authorized  against  infant  defendants  before  the 
amendment  to  §  1638.  Bailey  v.  Briggs,  56  E".  Y.  407.  Where, 
in  an  action  brought  under  §  1638,  it  is  shown  that  there  is  danger 
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that  the  possession  of  the  plaintiff  will  be  unlawfully  molested  or 
disturbed  during  the  progress  of  the  action,  an  injunction  may  be 
granted  restraining  defendant  from  such  interference.  Stamm  v. 
Bostwich,  30  Hun,  70. 

It  is  not  necessary,  in  order  to  state  a  cause  of  action  under  this 
article,  that  the  plaintiff  should  allege  in  the  complaint  that  he  is 
the  sole  owner  in  fee  of  the  premises  therein  described.  Sole 
ownership  is  fairly  implied  from  an  allegation  that  the  plaintiff  is 
the  owner  in  fee,  and  the  allegation  that  plaintiff  has  been  in  pos- 
session of  the  land  since  he  acquired  his  title  is  equivalent  to  an 
allegation  that  he  has  been  in  possession  as  sole  tenant,  and  where 
the  complaint  contained  an  allegation  "  that  the  defendant  un- 
justly claimed  an  estate  or  interest  therein  adverse  to  that  of 
plaintiff,  to  wit,  the  adverse  claim  that  he  is  seized  of  said  prem- 
ises in  fee,"  the  allegation  was  not  a  conclusion,  but  an  allegation 
of  fact,  and  was  sufficient  compliance  with  the  provisions  of  subd. 
3,  of  §  1638.  King  v.  Townsend,  78  Hun,  380,  29  Supp.  181, 
reversing  23  Civ.  Pro.  E.  326. 

In  order  to  authorize  an  action  of  this  character  it  must  appear 
that  a  claim  was  made  by  the  defendant  before  the  action  was 
commenced,  and  the  assertion  of  a  claim  in  the  defendant's  answer 
is  not  sufficient  unless  the  answer  admits  that  the  defendant 
claimed  an  estate  in  the  land  prior  to  the  commencement  of  the 
action.  It  is  not  a  sufficient  allegation  in  the  complaint  that  the 
defendant  unjustly  claims  an  estate  in  the  land,  to  simply  allege 
the  matter  in  those  words  without  stating  any  facts  in  support  of 
such  allegation.  Brown  v.  Teel,  59  Hun,  91,  35  St.  Eep.  507,  13 
Supp.  142,  affirmed  without  opinion,  128  K  Y.  678. 

A  complaint  in  an  action  brought  to  compel  the  determination 
of  a  claim  to  real  property  alleging  seizin  in  the  plaintiff  and 
actual  possession  in  the  premises  for  upwards  of  three  years  pre- 
vious to  the  commencement  of  the  action,  will  bring  the  case 
within  the  provisions  of  §§  1638  and  1639.  Pearce.  v.  Moore,  23 
St.  Kep.  196,  114  N.  Y.  256. 

A  complaint  that  alleges  that  "  the  defendant  unjustly  claimed 
an  estate  in  the  premises  in  fee,  for  life  or  for  a  term  of  years, 
not  less  than  ten  years,  or  in  reversion  or  remainder  by  virtue  of  a 
lease  or  conveyance  made  by  a  party  named,  which  lease  or  con- 
veyance and  all  rights  thereunder,  the  defendant  claims  to  own," 
was  held  sufficient.     Phillips  v.  Borne,  etc.,  B.  B.  Co.,  30  St.  Rep. 
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41.  The  complaint  must  show  the  facts  bringing  the  case  within 
the  statute.  Austin  v.  Goodrich,  49  IST.  Y.  266;  Bailey  v.  Briggs, 
56  N.  T.  407.  The  proceedings  are  governed  by  the  same  rule 
as  Other  actions.  Ford  v.  Belmont,  35  Super.  Ct.  135,  affirmed, 
69  K  Y.  567.     See  Eager  v.  Eager,  38  Barb.  92. 

One  who  is  in  possession  of  real  property,  claiming  it  in  fee 
under  a  deed  from  the  prior  owner,  given  in  consummation  of  a 
verbal  agreement  of  purchase  which  has  been  performed  and  under 
which  possession  was  taken,  has  a  title  which  enables  him  to  main- 
tain an  action  under  §  1638  of  the  Code  of  Civil  Procedure,  to 
compel  the  determination  of  a  claim  to  the  property,  asserted  bj'  a 
third  party  under  an  execution  sale  and  sheriff's  deed,  had  and 
executed  after  the  plaintiff  had  received  his  deed,  and  based  upon 
an  attachment  against  the  prior  owner,  levied  upon  the  property 
before  the  plaintiff  received  his  deed,  but  after  the  agreement  of 
purchase  and  while  the  plaintiff  was  in  possession.  The  statute 
of  frauds  has  no  application  to  affect  the  title  of  the  plaintiff  in 
an  action  to  compel  the  determination  of  a  claim  to  real  prop- 
erty, where  he  entered  into  possession  under  a  verbal  agreement 
for  the  land,  which  has  been  fully  executed  and  consummated  by  a 
deed  before  the  commencement  of  the  action.  Brown  v.  Crabh, 
156  K  Y.  447,  affirming  82  Hun,  614,  33  Supp.  1125. 

In  actions  of  this  kind  proof  of  possession  in  plaintiff  for  the 
required  length  of  time  under  claim  of  title  is  sufficient  to  compel 
defendant  to  show  his  title.  Stackhouse  v.  Stotenbur,  22  App. 
Div.  312,  47  Supp.  940. 

An  action  will  lie  in  behalf  of  a  surety  on  a  city  contract,  who 
has  given  to  his  co-sureties  a  bond  and  mortgage  on  his  real  estate 
to  indemnify  them,  for  the  cancellation  of  the  mortgage,  under 
Code  of  Civil  Procedure,  §  1638  et  post,  as  amended  in  1891,  as  a 
lien  or  incumbrance  on  the  estate,  where  the  liability  of  the  sure- 
ties has  been  discharged  by  an  alteration  of  the  contract  not  con- 
sented to  by  plaintiff,  and  the  city,  claiming  to  be  subrogated  to 
the  rights  of  the  mortgagees,  cannot  defend  the  action  on  the 
ground  that  there  is  no  claim  of  title  adverse  to  plaintiff.  Ldv- 
ingston  v.  Moore,  15  App.  Div.  15,  44  Supp.  125,  appeal  dis- 
missed, 161  N.  Y.  602. 

A  hona  fide  purchaser  of  real  property  cannot  maintain  an 
action  under  Code  of  Civil  Procedure,  §  1638,  against  a  judgment 
creditor  of  a  former  ovmer  who  conveyed  the  property  to  defraud 
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his  creditors  before  recovery  of  the  defendant's  judgment  as  the 
defendant's  claim  is  not  adverse  to  that  of  plaintiff.  Kothe  v. 
Wilson,  45  Supp.  649. 

An  action  under  §§  1638  and  1639  cannot  be  maintained  while 
property  is  in  the  hands  of  a  receiver  appointed  by  the  court. 
Walker  v.  Pease,  17  Misc.  416,  41  Supp.  219. 

The  possession  of  real  property,  necessary  to  the  maintenance 
of  the  action,  is  sufficiently  shown  by  proof  that  a  tenant  of  plain- 
tiff's grantor  fenced  the  property  and  used  it  for  at  least  a  year 
for  pasturage  and  as  a  yard  for  stock,  although  the  tenant  never 
recognized  the  plaintiff's  title  nor  knew  that  the  property  had 
been  conveyed  to  her.  Merritt  v.  Smith,  27  Misc.  366,  58  Supp. 
851,  affirmed,  50  App.  Div.  349,  63  Supp.  1068,  where  it  is  also 
held  that  where  an  answer  interposed  puts  in  issue  the  plaintiff's 
title,  and  his  possession  for  the  statutory  period,  and  alleges  title 
to  possession  in  the  defendant,  merely  demanding  that  the  com- 
plaint be  dismissed,  the  defendant  must  establish  his  title  as  in  an 
ejectment  suit  in  which  he  is  the  plaintiff.  If  he  fails  to  do  so, 
and  the  plaintiff  establishes  a  statutory  possession,  the  court  may 
grant  a  judgment  that  defendant  and  every  person  claiming  under 
him  by  title  accruing  after  the  filing  of  a  lis  pendens  be  forever 
barred  from  any  claim  to  any  estate  of  not  less  than  ten  years  in 
the  property  described  in  the  complaint. 

An  action  to  compel  determination  of  a  claim  to  real  property 
is  not  maintainable  for  the  purpose  of  obtaining  an  adjudication 
that  plaintiff  has  easements  therein,  but  the  complaint  is  properly 
dismissed  upon  the  plaintiff's  failure  to  prove  such  facts  as  would 
entitle  it  to  relief  under  the  statute.  Consolidated  Ice.  Co.  v. 
Mayor,  etc.,  of  New  York,  166  N.  Y.  92,  affirming  jiidgment,  53 
App.  Div.  260,  65  Supp.  912. 

An  owner  may  maintain  an  action  to  compel  a  determination  of 
a  claim  to  real  property,  where  it  has  been  purchased  for  unpaid 
taxes  for  less  than  $250,  where  the  purchaser,  in  the  absence  of 
redemption,  would  acquire  an  absolute  title  in  two  years  from  the 
sale.  The  limitation  in  §  1638  of  $250  applies  only  to  a  case 
where  the  claim  of  defendant  is  simply  for  a  lien  or  incumbrance. 
Loomis  V.  Semper,  38  Misc.  568,  78  Supp.  74. 

In  Leison  v.  Letson,  81  App.  Div.  556,  80  Supp.  1032,  it  was 
held  that  one  of  several  heirs  at  law  of  an  intestate,  who  alleges 
that  a  recorded  conveyance  executed  by  the  intestate  to  another 
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heir  at  law  was  never  delivered  by  such  intestate,  may,  although 
not  in  possession  of  the  premises,  maintain  an  action  in  equity  to 
have  such  conveyance  declared  void  and  the  record  thereof  can- 
celled. In  such  a  case  the  plaintiff  could  not  maintain  an  action 
of  ejectment  against  the  grantee  unless  he  was  actually  ousted  by 
his  act,  and,  consequently,  his  only  remedy  is  in  equity. 

This  action,  however,  does  not  appear  to  have  been  one  under 
the  statute,,  but  based  upon  the  equitable  jurisdiction  of  the  court 
upon  the  ground  that  the  outstanding  deed  was  a  cloud  upon  title. 

The  right  of  a  party  in  possession  of  land  to  maintain  an  action 
against  a  party  out  of  possession,  for  the  purpose  of  trying  title, 
did  not  exist  in  common  law,  but  is  conferred  by  §§  1638-1639  of 
the  Code,  which  require  the  plaintiff  or  his  grantor  to  have  been 
in  possession  of  the  property  for  one  year  before  the  institution 
of  the  suit,  and  where  this  fact  is  not  shown,  the  action  cannot  be 
maintained.  Lewis  v.  Howe,  174  IST.  Y.  340,  affirming  64  App. 
Div.  572,  72  Supp.  851. 

That  case  further  holds  tliat  such  an  action  cannot  be  sustained 
as  one  to  cancel  a  cloud  on  title,  where  everything  affecting  the 
title  is  matter  of  record  and  no  evidence  extrinsic  of  the  record  is 
needed.     This  case  was  decided  April,  1903. 

By  chapter  526,  Laws  1904,  §§  1638  and  1639  were  amended 
so  as  to  authorize  the  action  to  be  maintained  where  "  it  appears 
from  the  public  records  "  that  the  defendant  might  unjustly  claim. 
This  amendment  evidently  was  made  to  change  the  rule  as  laid 
down  in  the  case  just  cited. 

In  Mitchell  v.  Einstein,  42  Misc.  358,  86  Supp.  759,  reversed, 
105  App.  Div.  413,  94  Supp.  210,  it  was  held  that  one  may  main- 
tain an  action  to  determine  claims  to  real  property,  if  he  proves 
legal  title,  as  possession  is  deemed  to  follow  it,  and  he  may  main- 
tain an  equitable  action  to  remove  a  cloud  on  title,  if  he  had  actual 
possession  at  the  time  of  the  commencement  of  the  action ;  it  being 
held  that  the  complaint  could  be  construed  in  the  alternative  as 
an  action  under  §  1638,  or  an  equity  suit  to  remove  cloud  upon 
title.    Citing  Whitman  v.  City  of  New  York,  85  App.  Div.  468. 

Plaintiff  must  show  himself  in  possession  of  the  property  in 
order  to  be  entitled  to  maintain  this  action.  Purdy  v.  Collyer, 
26  App.  Div.  338,  49  Supp.  665. 

By  the  amendment  of  1891  the  word  "  actual "  was  eliminated 
before  the  word  "  possession "  in  §  1638  showing  that  a  con- 
AcTioNS,  "Vol.  1  —  4 
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structive  possession  through  tenants  is  sufficient.  An  action  will 
lie,  although  the  property  is  physically  possessed  by  tenants. 
Clason  V.  Stewart,  23  Misc.  177,  51  Supp.  1100. 

It  seems,  however,  to  be  held  in  Merritt  v.  Smith,  50  App. 
Div.  349,  63  Supp.  1068,  that  the  possession  necessary  to  enable 
plaintiff  to  maintain  the  action,  is  actual  possession. 

In  Whitman  v.  City  of  New  York,  85  App.  Div.  468,  83  Supp. 
465,  modifying  39  Misc.  43,  78  Supp.  820,  it  was  held  that  a 
person  having  the  legal  title  to  unoccupied  real  property  might 
maintain  an  action  under  §  1638,  although  not  in  actual  posses- 
sion of  the  property. 

'  In  Hoiuarth  v.  Howarth,  67  App.  Div.  354,  73  Supp.  785,  it 
was  held  that  as  the  plaintiff  was  not  alleged  to  have  been  in 
possession  of  the  premises,  he  could  not  bring  an  action  to  remove 
the  cloud  from  the  title,  citing  Moore  v.  Townshend,  102  N.  Y. 
387;  Code,  §  1638. 

Where  in  an  action  to  determine  conflicting  claims  to  certain 
real  estate  it  is  expressly  stipulated  that  the  premises  in  question 
are  capable  of  physical  possession  and  that  as  a  matter  of  fact  the 
defendant  alone  has  been  and  is  collecting  the  rents,  the  action  is 
not  maintainable.     Hoyt  v.  Forrest,  56  Misc.  147. 

To  maintain  an  action  under  the  provision  authorizing  a  person 
who  is  in  possession  of  real  property  for  three  years  "  claiming  it 
in  fee  or  for  life,  or  for  a  term  of  years  not  less  than  ten,"  to 
compel  a  determination  of  adverse  claim,  plaintiff  must  show  pos- 
session under  some  claim  of  title.  To  support  a  claim  for  im- 
provements made  by  the  claimants  upon  the  lands  of  another,  it 
must  appear  that  he  acted  upon  a  belief,  having  a  probable  basis, 
that  he  had  title,  and  that  the  real  owner,  knowing  of  his  acts, 
suffered  him  to  go  on  without  notifying  him  of  the  actual  condi- 
tion of  the  title.     Bohn  v.  Hatch.  133  IST.  Y.  64. 

A  defendant  in  an  action  of  this  kind,  who  has  answered  and 
appeared  upon  the  trial  solely  for  the  purpose  of  demanding  a  jury 
trial,  and  upon  a  denial  of  that  demand,  has  withdrawn  from 
further  participation  in  the  trial,  is  entitled  to  appeal  from  a 
judgment  in  favor  of  plaintiff.  King  v.  Ross,  28  App.  Div.  371, 
51  Supp.  138,  appeal  dismissed,  156  N.  Y.  681. 

This  action  is  maintainable  by  the  owner  of  the  fee  in  mort- 
gaged lands  to  compel  the  determination  of  a  claim  adverse  to  that 
of  the  plaintiff,  "  including  any  lien  or  incumbrance  "  upon  such 
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property.     Livingston  v.  Moore,  15  App.  Div.  15,  44  Supp.  125, 
appeal  dismissed,  161  N.  Y.  602. 

The  owner  of  land  cannot  maintain  an  action  to  compel  the 
determination  of  a  claim  to  real  property  against  an  alleged  as- 
signee of  her  subtenant  to  determine  plaintiff's  right  to  possession, 
when  the  remainder  of  the  defendant's  term  is  less  than  ten  years 
and  a  temporary  injunction  in  such  an  action  restraining  defend- 
ant from  maintaining  summary  proceedings  against  subtenant  is 
unauthorized.  Hollister  v.  Wohlfeil,  115  App.  Div.  400,  100 
Supp.  907. 

Section  1638  provides  that  one  in  possession  of  real  property  and 
claiming  title  may  maintain  an  action  to  determine  any  adverse 
claim  to  the  fee,  and  that  final  judgment  for  plaintiff  must  forever 
bar  any  claim  of  inheritance  by  defendants.  A  purchaser  at  a 
sale  by  executors  under  the  will  secured  the  whole  equitable  title ; 
the  heirs,  who  claimed  by  reason  of  one  executor  not  having  joined 
in  the  deed,  at  most  holding  the  legal  title  as  the  purchaser's 
trustees.  Held,  that  the  Code  warranted  a  judgment  barring  any 
claims  by  the  heirs  and  establishing  plaintiff's  ownership.  Brown 
V.  Doherty,  185  K  Y.  383,  affirming  judgment  93  App.  Div.  190, 
87  Supp.  563. 

In  an  action  under  §  1638  and  following  sections  to  determine  a 
claim  to  real  property,  there  is  a  right  to  a  jury  trial,  unless  the 
defendant  merely  demands  a  dismissal  of  the  complaint,  or  the 
jury  trial  is  waived.  The  proceedings  in  such  action  are  similar 
to  proceedings  in  ejectment  except  as  otherwise  expressly  de- 
scribed. Ryan  v.  Murphy,  116  App.  Div.  242,  101  Supp.  553, 
distinguishing  Close  v.  Sanders,  107  App.  Div.  622. 

In  an  action  to  quiet  title,  brought  in  1898,  in  the  complaint  in 
which  there  is  no  allegation  that  the  plaintiff  was  ever  in  posses- 
sion of  the  property,  and  where  it  appears  that  neither  the  defend- 
ants nor  any  other  person  ever  asserted  an  adverse  claim  thereto, 
the  judgment  was  without  effect  and  a  title  depending  thereon  is 
unmarketable.     Lese  v.  Metsinger,  54  Misc.  151. 

In  an  action  brought  under  Code  of  Civil  Procedure,  §§  1638- 
1650,  inclusive,  to  compel  the  determination  of  claims  to  real 
property,  the  burden  of  establishing  by  a  fair  preponderance  of 
the  evidence  that  the  defendants'  claim  to  the  premises  was  unjust 
was  on  plaintiffs.  Brown  v.  Brown,  110  App.  Div.  913,  96  Supp. 
1002. 
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Complaint  to  Compel  the  Determination  of  Claim  to  Heal  Property. 

SUPREME  COURT. 


EDWARD  STAMM 


GEORGE  H.  BOSTWICK. 


Vl22  N.  Y.  48. 


The  plaintiff  complains  of  the  defendant,  and  alleges  that  hereto- 
fore, and  on  or  about  the  37th  day  of  October,  1867,  one  Eliza  Ander- 
son died  in  the  city  of  New  York,  seized  and  possessed  in  fee  simple 
absolute  of  the  following  described  lands  and  premises : 
(Here  insert  description.) 

That  the  said  Eliza  Anderson  left  a  last  will  and  testatment  dated 
August  22,  1866,  which  was  duly  admitted  to  probate,  and  recorded 
in  the  office  of  the  surrogate  of  the  county  of  ISTew  York,  in  Book 
No.  172  of  Wills,  at  page  223,  on  the  7th  day  of  January,  1868, 
which  will  was  executed  in  due  form  of  law  to  pass  the  title  to  real 
estate,  and  in  and  by  which  will  the  said  textatrix  devised  the  premises 
hereinabove  described  to  her  adopted  daughter  Eliza  Anderson,  for 
the  term  of  her  natural  life,  and  from  and  immediately  after  her 
death,  unto  the  lawful  issue  of  the  said  devisee,  Eliza  Anderson,  her 
surviving,  his,  her  or  their  heirs  and  assigns  forever;  that  the  said 
Eliza  Anderson,  immediately  upon  the  death  of  the  said  testatrix, 
entered  into  possession  of  the  said  land  and  premises,  and  continued 
in  possession  thereof  as  such  devisee  and  life  tenant  until  the  11th 
day  of  February,  1875,  when  she  died;  that  during  the  lifetime  of 
the  said  devisee,  Eliza  Anderson,  and  on  the  22d  day  of  January, 
1868,  she  intermarried  with  the  plaintiff,  and  thereafter,  and  on  the 
6th  day  of  January,  1869,  gave  birth  to  a  lawfully  begotten  child, 
Elizabeth  Stamm,  and  upon  her  death,  as  aforesaid,  left  the  said 
Elizabeth,  her  sole  issue,  her  surviving ;  that  the  said  Elizabeth  Stamm 
thereupon  entered  into  possession  of  the  said  lands  and  premises,  and 
continued  in  possession  thereof,  as  owner  in  fee  simple  absolute,  under 
and  by  virtue  of  the  aforesaid  devise,  until  the  10th  day  of  September, 
1881,  when  she  died  seized  thereof,  intestate,  unmarried,  and  leaving 
this  plaintiff,  her  father,  her  surviving  and  her  sole  heir  at  law;  that 
this  plaintiff  thereupon  entered  into  possession  of  the  said  lands  and 
premises  as  such  sole  heir  at  law  of  the  said  Elizabeth  Stamm,  and  has 
ever  since  continued,  and  now  is  in  possession  thereof;  that  the 
plaintiff  has  an  estate  in  said  lands  and  premises  in  fee-simple  abso- 
lute, as  the  sole  heir  of  the  said  Elizabeth  Stamm,  deceased ;  that  he  is 
now,  and  he  and  those  whose  estate  he  has,  and  from  whom  he  derives 
his  title  as  aforesaid,  have  been  for  more  than  three  years  last  past  in 
the  actual  possession  of  said  lands  and  premises,  claiming  the  same  in 
fee ;  that  the  above-named  defendant  unjustly  claims  an  estate  in  fee 
in  and  to  the  said  lands  and  premises  and  molests  and  interferes  with 
the  quiet  enjoyment  and  possession  of  the  same,  by  this  plaintiff. 

Wherefore,  the  plaintiff  demands  judgment  against  the  said  defend- 
ant, that  he  and  every  and  all  persons  claiming  under  him  be  forever 
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barred  from  all  claim  to  any  estate  of  inheritance,  or  freehold,  or  for  a 
term  of  years,  not  less  than  ten,  in  possession,  reversion,  or  remainder 
in  the  lands  and  premises  hereinabove  described,  and  be  forever  re- 
strained and  enjoined  from  molesting  or  in  any  way  interfering  with 
the  quiet  enjoyment  and  possession  thereof  by  this  plaintiff,  and  that 
plaintiff  have  his  costs  of  the  action. 

COUDEET  BROTHEES, 

Plaintiff's  Attorneys. 

AETICLE    III. 

PROCEEDINGS   AFTER  ISSUE   JOINED. 

§  1640.   Proceedings  when  defendant  denies  plaintiff's  title,  53. 

§  1641.  Id.;  when  he  pleads  title,  53. 

§  1642.   Proceedings  the  same  as  in  ejectment,  53. 

§  1643.  Proceedings  when  defendant  claims  in  reversion  or  remainder,  53. 

§   1640.   Proceedings  ivhen  defendant  denies  plaintiff's  title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  specified  in 
subdivision  second  of  the  last  section,  and  succeeds  upon  that  defence,  final 
judgment  must  be  rendered  in  his  favor,  dismissing  the  complaint,  and  award- 
ing to  him  costs  against  the  plaintiff. 

§   1641.    [Am'd,   1891.]    Id.;  when  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the  defence  speci- 
fied in  the  last  section,  set  forth  facts,  showing  that  he  has  an  estate  in  the 
property  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee,  or  for  life,  or 
for  a  term  of  years  not  less  than  ten,  in  possession,  reversion,  or  remainder, 
as  in  a  complaint  for  tha  same  cause  of  action;  or  the  defendant  may  set 
forth  facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a  lien  or 
incumbrance  upon,  said  property;  and  thereupon  he  may  demand  that  the 
complaint  be  dismissed,  or  any  judgment  to  which  he  would  be  entitled  in  an 
action  brought  by  him  to  recover  that  estate  in  said  property,  or  to  enforce 
in  any  manner  the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  or  more  of  said  de- 
mands. 

§  1642.    [Am'd,  1891.]    Proceedings  the  same  as  in  ejectment. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  prescribed  in  this 
article,  unless  the  defendant  merely  demands  that  the  complaint  be  dismissed, 
if  the  defendant  claims  an  estate  in  said  property,  the  subsequent  proceed- 
ings, including  the  trial,  judgment  and  execution,  are  the  same  as  if  it  was 
an  action  in  ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or  incumbrance 
upon,  said  property,  the  subsequent  proceedings  are  the  same  as  if  it  was  an 
action  brought  by  the  defendant  to  establish  or  enforce  the  said  interest, 
easement,  lien  or  incumbrance,  and  the  court  may  award  any  appropriate  re- 
lief except  as  otherwise  expressly  prescribed  in  this  title. 

§  1643.  Proceedings  when  defendant  claims  in  reversion  or  re- 
mainder. 

Where  the  defendant  claims  the  property  in  question,  or  any  part  thereof, 
by  virtue  of  an  estate  in  remainder  or  reversion,  he  need  not  establish  a  right 
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to  the  immediate  possession  thereof;  but  where  the  verdict,  report,  or  decision 
finds  that  he  has  such  an  estate,  it  must  specify  the  time  when,  or  the  con- 
tingency upon  which,  he  will  be  entitled  to  possession;  and  final  judgment  to 
that  effect  must  be  rendered  accordingly,  without  damages.  In  such  a,  case, 
an  execution  for  the  delivery  of  the  possession  of  the  property  may  be  issued 
upon  the  judgment;  but  only  by  the  special  order  of  the  court,  made  upon  an 
application  by  the  defendant,  or  a  person  claiming  under  him,  and  satisfac- 
tory proof  that  the  time  has  arrived  when,  or  the  contingency  has  happened 
upon  which,  the  applicant  is  entitled  to  possession  by  the  terms  of  the  judg- 
ment. 

The  same  defences  may  be  set  up  to  defeat  the  right  of  plaintiff 
to  relief  as  in  other  actions.  Hammond  v.  Tillotson,  18  Barb. 
332;  Ford  v.  Belmont,  35  Supr.  Ct.  135;  s.  c,  69  K  Y.  567; 
Peck  V.  Brown,  26  How.  350. 

In  an  action  to  determine  a  claim  to  real  property,  if  the 
plaintiff  fails  to  prove  possession,  the  defendant  may  have  the 
complaint  dismissed,  but  in  order  that  he  may  have  the  judgment 
in  his  own  favor  he  must  prove  his  own  title.  Want  of  title  in 
the  plaintiff  is  not  sufficient.  Benson  v.  Townsend,  7  W.  Y.  Supp. 
162 ;  s.  c,  26  St.  Eep.  644. 

In  an  action  to  compel  the  determination  of  claims  to  real  prop- 
erty, of  which  plaintiff  is  in  possession,  claiming  to  own  the  fee, 
an  injunction  will  be  granted  pendente  lite  against  defendants  who 
have  brought  ejectment  suits  against  plaintiffs's  land,  restraining 
all  proceedings  in  any  of  the  suits  until  the  final  determination  of 
the  action  to  determine  the  claim.  Cuthhert  v.  Chauvet,  37  St. 
Eep.  564,  affirmed,  37  St.  Eep.  941. 

Different  claimants  of  separate  parcels  all  denying  plaintiff's 
rights  on  the  same  ground,  and  claiming  title  from  the  same 
source,  may  be  united  as  defendants.  Fisher  v.  Hepburn,  48 
IST.  Y.  41.  When  plaintiff's  proved  a  deed  of  the  premises  to 
their  ancestor,  his  deceased  intestate,  and  that  they  were  his  heirs 
at  law,  but  that  the  premises  were  vacant,  it  was  held  not  to  estab- 
lish or  give  ground  to  presume  an  actual  occupation.  Churchill 
V.  Onderdonh,  59  IST.  Y.  134.  Where  plaintiff  only  shows  posses- 
sion under  an  unfounded  claim,  evidence  of  actual  possession  and 
occupation  by  defendant,  prior  to  the  entry  of  defendant,  is  a 
sufficient  defence.  Ford  v.  Belmont,  69  E".  Y.  567.  The  same 
right  to  amendment  of  pleadings  exist  as  in  other  actions.  Brown 
V.  Leigh,  49  IST.  Y.  78.  The  court  also  has  power  to  open  a 
judgment  entered  on  failure  to  answer.  Mann  v.  Provost,  3  Abb. 
446;  Bosevelt  v.  Giles,  1  Hill,  166;  Williams  v.  Cox,  6  Wend. 
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519.  In  such  an  action  proof  that  the  premises  were  assessed  to 
the  plaintiff  as  owner  is  admissible  as  tending  to  show  a  claim 
thereto  on  his  part,  and  the  jury  may  determine  whether  defend- 
ant has  title  to  the  whole  or  part  of  the  premises.  Hager  v. 
Eager,  38  Barb.  92. 

If  defendant  has  a  title  he  is  bound  to  produce  and  prove  it. 
Plaintiff  is  not  required  to  show  anything  beyond  possession  as 
required  bj^the  statute,  if  it  be  put  in  issue  by  the  answer;  as  to 
title,  defendant  is  the  actor  and  is  bound  to  prove  it.  Barnard  v- 
Sims,  42  Barb.  304. 

Where  both  a  lessor  and  a  lessee  of  the  corporation  were  made 
defendants  as  having  a  claim,  and  both  appeared  and  neither  dis- 
claimed by  their  pleadings  or  in  any  manner  on  the  trial,  and  no 
motion  was  made  to  dismiss  the  complaint,  defendant  cannot  urge 
there  was  nothing  to  show  that  the  lessee  company  made  a  claim 
against  plaintiff,  and  that,  therefore,  as  to  it  the  complaint  should 
have  been  dismissed.  Philips  v.  R.  W.  &  0.  R.  R.  Co.,  30  St. 
Eep.  41,  9  Supp.  799. 

Where  defendant  by  an  answer  simply  denies  plaintiff's  posses- 
sion and  not  his  title,  and  does  not  allege  title  or  possession  in 
himself,  he  is  not  entitled  to  a  judgment  for  affirmative  relief. 
King  v.  Townsend,  78  Hun,  380,  29  Supp.  181. 

AETICLE  IV. 

JUDGMENT  AND  ITS  EFFECT. 

§  1644.  Judgment  awarding  defendant  possession,  etc.,  55. 
I  1645.  Judgment  for  plaintiff ,  55. 
I  1646.  Effect  of  judgment,  56. 

§  1644.   Judgment  atrardiiig  defendant  possession,  etc. 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines  that  he  ia 
entitled  to  the  immediate  possession  of  the  property,  it  must  award  him  pos- 
session accordingly.  The  final  judgment  must  also  award  to  him  his  damages 
for  the  withholding  of  his  property,  as  in  an  action  of  ejectment. 

§   1645.    [Am'd,   1891.]    Judgment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the  defendant, 
and  every  person  claiming  under  him,  by  title  accruing  after  the  filing  of  the 
judgment-roll,  or  of  the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  this  title,  be  forever  barred  from  all  claim  to  any  estate 
of  inheritance,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the 
property;  or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all  claim  to  any 
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interest  or  easement  in,  or  lien  or  incumbrance  upon,  the  said  property,  cf 
any  kind  or  nature  whatsoever,  or  of  any  particular  interest,  easement,  lien 
or  incumbrance  specified  in  said  judgment;  and  the  court  may  direct  any 
instrument  purporting  to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or  more  of  said 
forms  of  judgment  may  be  awarded  in  the  same  action.  If  such  a  judgment 
is  taken  upon  the  defendant's  default  in  appearing  or  pleading,  it  shall  not 
award  costs  to  either  party,  unless  it  be  taken  upon  a  default  in  answering, 
after  the  decision  of  a  demurrer  to  the  complaint. 

§   1646.    [Am'd,   1891.]     Effect  of  judgment. 

A  final  judgment  in  favor  of  either  party.  In  an  action  brought  as  pre- 
scribed in  this  article,  is  conclusive  against  the  other  party,  as  to  the  title 
established  in  the  action;  and  also  against  every  person  claiming  from, 
through,  or  under  that  party,  by  title  accruing  after  the  filing  of  the  judg- 
ment-roll, or  of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in 
article  ninth  of  this  title.  A  new  trial  of  said  action  after  judgment  shall 
not  be  granted  as  a  matter  of  right,  but  the  court  may,  in  its  discretion,  in 
the  interest,  of  justice,  grant  a  new  trial  upon  an  application  made  by  any 
party  within  one  year  after  said  judgment.  But  where  a  defendant  is  an  in- 
fant, an  idiot,  a  lunatic,  an  habitual  drunkard,  or  imprisoned  on  a  criminal 
charge  or  in  execution  upon  conviction  of  a  criminal  ofi'ence  for  a  term  less 
than  life,  the  said  defendant  shall  have  the  right,  within  one  year  after  his 
disability  is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said  action, 
and  the  representatives  of  such  a  defendant  shall  have  the  same  right  within 
one  year  after  the  death  of  said  defendant,  if  such  death  occurs  while  the 
disability  continues.  Upon  any  new  trial  of  an  action,  brought  as  prescribed 
in  this  article,  the  record  of  the  evidence  given  upon  the  previous  trial  may 
be  again  offered  to  the  court  by  either  party,  and  may  be  received  in  evidence, 
in  case  the  same  evidence  cannot  be  again  procured.  The  courts  may  make 
such  rules  and  orders  as  to  preserving  the  record  of  the  evidence  given  in 
such  actions  and  perpetuating  the  proofs  produced  therein,  either  with  or 
without  the  awarding  of  any  other  relief  to  the  pa^'ty  whose  proofs  are  so 
perpetuated,  as  shall  be  necessary  or  proper,  and  may  embrace  such  directions 
in  the  judgment. 

Section  1645  modifies  the  rule  laid  down  in  Davis  v.  Read,  65 
N.  Y.  566.  A  judgment  after  trial  is  conclusive,  and  the  parties 
are  limited  to  the  ordinary  practice  of  the  court  as  to  new  trials. 
Malin  v.  Rose,,  12  Wend.  258.  It  was  also  conclusive  against  de- 
fendant, and  all  claiming  under  him,  by  title  accruing  siibsequent 
to  filing  of  the  notice  (see  language  of  present  section).  Malton- 
ner  v.  Dimmich,  4  Barb.  566. 

A  defendant  who  claims  no  interest,  in  order  to  avoid  liability 
for  costs,  should  appear  and  disclaim;  by  so  doing,  the  burden  is 
thereupon  thrown  on  plaintiff  of  establishing  the  fact  that  defend- 
ant has  claimed,  and  upon  his  failure  to  do  so  the  complaint 
should  be  dismissed  as  to  such  defendant,  with  costs.  Davis  v- 
Read,  65  IST.  Y.  566.     If  the  complaint  is  dismissed,  the  defend- 
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ant  is  entitled  to  costs  as  matter  of  right.  Tanner  v.  TibhUs,  19 
Wend.  133 ;  Bugen  v.  Collins,  8  Hun,  384.  The  court  has  juris- 
diction of  the  question  of  extra  allowance.  Fisher  v.  Hepburn, 
48  N.  Y.  41.  "Where  the  referee  failed  to  find  the  value  of  the 
property,  the  clerk  has  no  power  to  receive  evidence  to  determine 
such  value  as  a  basis  for  an  extra  allowance.  Newton  v.  Beid,  24 
Week.  Dig.  472.  The  provisions  of  §  3252,  relating  to  extra 
allowance,  relate  solely  to  an  action  under  these  sections,  when  it 
provides  for  an  allowance  in  an  action  to  compel  the  determination 
of  a  claim  to  real  property.     8  Civ.  Pro.  K.  214,  etc.,  note. 

In  an  action  brought  to  determine  what  rights  the  city  of  New 
York  had  in  lands  granted  to  plaintiff's  predecessor,  plaintiff 
having  established  his  title,  it  was  held,  under  §  1645,  that  the 
judgment  should  provide  that  the  city  be  forever  barred  from  all 
claim  to  any  estate  in  the  property  described  in  the  complaint 
other  than  that  lying  within  the  limits  of  the  street  designated,  or 
of  any  interest  or  easement  therein,  or  lien  or  incumbrance  thereon. 
Whitman  v.  City  of  New  Yorlc,  85  App.  Div.  468,  83  Supp.  465, 
modified,  39  Misc.  43,  78  Supp.  820. 

AKTICLE  V. 

PEOCEEDINGS    WHEN"    AGAINST    WOMAN    CXArMING   DOWER. 

§  1647.  Action  to  determine  widow's  dower ^  57.  1 

§  1648.  Proceedings,  if  plaintiff  admits  defendant's  claim,  57. 
§  1649.  Id.  when  defendant' s  claim  is  denied,  58. 

§  1647.    [Am'd,  1891.]    Action  to  determine  -wido-wr's  doxrer. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for  years,  in  real 
property,  may  maintain  an  action  against  a  woman,  who  claims  to  have  a 
right  of  dower  in  the  whole  or  a  part  of  the  property,  to  compel  the  determi- 
nation of  her  claim.  But  such  an  action  cannot  be  commenced  until  after  the 
expiration  of  four  months  after  the  death  of  defendant's  husband.  If  the  de- 
fendant is  under  any  of  the  disabilities  specified  in  the  last  section,  the  pro- 
visions of  that  section  relating  to  new  trials  and  to  perpetuating  proofs,  shall 
apply  to  her  case. 

§   1648.   Proceedings,  if  plaintiff  admits  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the  complaint  admits 
the  defendant's  right  of  dower  in  the  property  described  therein,  or  any  part 
thereof,  it  must  demand  judgment  that  her  dower  be  admeasured.  In  that 
case,  if  the  defendant  does  not,  by  her  answer,  set  forth  facts  showing  that 
she  is  entitled  to  a  greater  right  of  dower  or  another  estate  or  interest  in  the 
property,  than  is  so  admitted,  and  demand  judgment  therefor,  as  if  she  was 
the  plaintiff  in  an  action  for  dower,  the  court  must  render  an  interlocutory 
judgment,  directing  her  dower  to  be  admeasured,  with  or  without  damages 
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for  its  detention,  as  in  an  action  for  dower.  The  subsequent  proceedings  are 
the  same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  interlocutory  judg- 
ment in  an  action  for  dower. 

§  1649.   Id.;  when  defendant's  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant  has  not  a 
right  of  dower  in  the  property,  he  must  demand  judgment  that  she  be  forever 
barred  from  such  a  claim.  In  that  case,  or  where  the  plaintiff  admits  a  right 
of  dower  in  the  defendant,  and  the  defendant  in  her  answer  demands  judg- 
ment for  a  greater  right  of  dower,  or  another  estate  or  interest  in  the  prop- 
erty, than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or  for  life,  or  for 
a  term  of  years  not  less  than  ten,  apply  to  all  proceedings  subsequent  to  the 
answer. 

Where  a  complaint  set  forth  that  defendant  was  the  wife  of  a 
person  who  died  seized  of  the  lands  of  which  plaintiff  is  seized  in 
fee,  subject  to  defendant's  dower,  while  not  setting  forth  facts 
sufficient  to  maintain  ejectment,  is  sufficient  for  the  purpose  of 
the  relief  asked  for,  that  defendant's  dower  be  admeasured  and 
set  off  to  her.  Lindon  v.  Doetsch,  40  Hun,  239,  24  Week.  Dig. 
167. 

In  an  action  to  partition  the  real  property,  the  wife  of  a  tenant 
in  common  wais  made  a  party  defendant  and  his  share  alleged  in 
the  complaint  to  be  subject  to  her  inchoate  right  of  dower;  the 
action  was  held  not  to  be  such  as  is  contemplated  by  §  1647  which 
is  not  applicable  to  such  case.  Diehl  v.  Lambert^  9  Civ.  Pro.  K. 
267. 


CORPORATIONS  AND  RECEIVERS  OF 
CORPORATIONS. 

§§  1775-1813. 

Article. 

action  by  and  against  a  corpoeation,  §§  1775-1780 i 

judicial  seqttestsation  of  cobpoeation,  §§  1781-1783 ii 

SEftUESTEATION   OF  PEOPEETT   OF   COBPOEATION,  §  1784 Ill 

ACTION   FOE   DISSOLUTION   OF   A  COEPOEATION,  §§1785-1796...  Ill 

ACTION   TO   ANNUL   A  COEPOEATION,  §§   1797-1803 IV 

QENEEAL   PEOVISIONS   APPLICABLE   TO  ACTION   BY    OE   AGAINST 

COEPOEATIONS,  §§  1804-1813 V 

BECEIVEES,  §§  1788,  1789,  1801,  1810 VI 

As  a  matter  of  convenience  the  Code  provisions  relative  to 
corporations  and  those  relating  to  receiverships  of  corporations 
are  treated  as  a  single  topic.  They  are  not  only  closely  con- 
nected and  interrelated,  but  the  Code  provisions  as  to  receivers  of 
corporations  are  found  under  the  title  "Actions  Relating  to  a  Cor- 
poration." They  are  entirely  independent  of  the  sections  relating 
to  provisional  remedies  (§§  713-716)  under  which  receivers  in 
general  are  treated.  The  appointment  of  a  receiver  is  an  impor- 
tant part  of  the  procedure  in  an  action  for  dissolution  or  annul- 
ment of  a  corporation,  and  while  a  temporary  receiver  is  usually 
appointed  at  an  early  stage  of  the  action,  the  permanent  receiver 
closes  up  the  corporate  affairs,  and  it  is  deemed  most  desirable  to 
treat  the  whole  subject  in  the  same  connection.  Hence  all  the 
statutory  provisions  as  to  receivers  of  this  class  are  collated,  and 
the  subject  considered  under  one  title. 

Article. 

I.   PEOVISIONS  BELATING  TO  PBACTICE  IN  ACTIONS  BY  OE  AGAINST 
COEPOBATIONS,  66. 

Subd.  I.  Complaint  in  actions  by  or  against  corporations,  67. 

§  1775-   Complaint  in  actions  by  or  against  corporations,  67. 
Subd.  2.    When  foreign  corporation  may  sue  and  be  sued,  72. 

§  1779.    When  foreign  corporation  may  sue,  72. 

§  1780.    When  foreign  corporation  may  be  sued,  73. 
Subd.  3.    Waiver  of  misnoner  and  proof   of  corporate    exist- 
ence, 91. 

§  1776.    When  proof  of  corporate  existence  unnecessary,  91. 

§  1777.  Misnomer,  when  waived,  91. 
[59] 
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Aeticle. 

I.  Peovisiows  eelatinq  to  fbactige,  etc.  —  Continued. 

Subd.  4.  Restrictions    on   defence    by   corporation    in    suit   on 
note,  95. 
§  1778.  Action  against  a  corporation  upon  a  note,  etc.,  95. 

n.  Judicial  supeevision  of  a  coepoeation  and  of  the  offi- 

CEBS  AND  MEMBEES  THEEEOF,  98. 

§  1 78 1.  Action    against  directors,  etc.,   of  a  corporation  for 
misconduct,  98. 

§  1782.  By  whom  action  to  be  brought,  98. 

§  1783.    This  article,  how  construed,  99. 
Subd.  1.  Action  by  attorney-general,  99. 
Subd.  2.  Action  by  creditor,  stockholder  or  trustee,  103. 

in.  Action  foe  dissolution  of  coepoeation  and  to  enfoece 
liability  of  officees  and  stockholdebs,  119. 

Subd.  I.  Action  by  judgment-creditor  for  sequestration,  wn. 
§  1784.  Action     by     judgment-creditor    for     sequestration, 
etc.,  119. 
Subd.  2.  Action  to  dissolve  corporation,  127. 
§  1796.  Effect  of  this  article  limited,  127. 
I  1785.  Action  to  dissolve  a  corporation,  127. 
§  1786.   Id.;  by  whom  to  be  brought,  128. 
Subd.  3     Temporary  injunction,  141. 

§  1787.    Temporary  injunction,  141. 
Subd.   4.  Receiver,  141. 

§  1788.  Receiver  may  be  appointed;  permanent  and  temporary 
receiver;  powers,  etc.,  of  temporary  receiver,  141. 
§  1789.  Additional  powers  and  duties  may  be  conferred  upon 
temporary  receiver,  141. 
Subd.  5.    When    action     maintained    against    stockholders    or 
officers,  142. 
§  1790.  Making  stockholders,  etc.,  parties,  142. 

§  1791.    Whenseparateactiotimay  be  brought  against  them, \^2. 
%  1792.   Proceedings  in  either  action,  142. 
Subd.  6.  Judgment  and  its  provisiotis,  141;. 

§  1793-  J'^dgment ;  property  of  corporationto  be  distributed,  145. 
§  1794.  Id.;  stock  subscriptions  to  be  recovered,     145  . 

§  1 795-  ^'^■i  as  to  liabilities  of  directors  and  stockholders,  145. 

rv.  Action  to  annul  a  coepoeation,  152. 

Subd.    1.   Action,  when  and  how  brought  and  tried,  1152. 

I  1797.  Action  by  attorney-general,when  legislature  directs,  152. 
§  1798.  Id.;  by  leave  of  court,  152. 
§  1799.  Leave;  when  and  how  granted,  153. 
I  1 800.  Action  triable  by  jury,  153. 
Subd.  2.  Jzidgment,  injunction  and  receiver,  163. 
§  1801.  Judgment.  163. 
§  1802.  Injunction  may  issue,  163. 
§  1803.   Copy  of  iudgment-roll  to  be  filed  and  published,  16^. 

V.  Peovisions  applicable  to  actions  undee  this  chaptee,  164. 

Subd.  I.   Exceptions  to  operation  of  article,  165. 

§  1804.  Certain  corporations  excepted  from  certain  articles  of 
this  title,  165. 
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Article. 

V.  Peovisions  applicabe  to  actions,  etc.  —  Continued. 

Subd.  2.    IVheti  duty  of  attorney-general  to  bring  action,  i66. 

§  1808.    When  attorney-general  must  bring  action,  166. 
Subd.  3.   Creditors  may  be  brought  in,  168. 

§  1807.   Creditors  may  be  brought  in,  168. 
Subd.  4.  Injunction  and  its  requisites,  169. 

§  1787.    Temporary  injunction,  169. 

§  1802.  Injunction  may  issue,  170. 

§  1806.  Injunction  staying  actions  by  creditors,  170. 

§  1809.  Requisites    of    injunction    against    corporations    in 
certain  cases,  170. 
Subd.  5.  Miscellaneous  practice  regulations,  176. 

§  1805.   Officers  and  agents  may  be  compelled  to  testify,  ■\'j6. 

§  181 1.  Requisites  of  judicial  suspension  or  removal  of  an 
officer,  176. 

§  181 2.  Application  of  the  last  three  sections,  176. 

§  1 81 3.  In  action   against  stockholders,    misnomer,    etc.,   not 
available,  177. 
Subd.  6.  Receivers,  178. 

§  1 8 10.  Requisites    of  order  appointing  receiver    in  certain 
cases,  178. 
VI.  STATUTOET  PEOVISIONS  AS  TO  SECEIVEBS  OF  corporations,  1 79. 

§     713.   Receiver  w/ie?!  appointed,  198. 

§    714.   Notice  of  application  for  appointment  of  receiver; 
when  necessary,  198. 

§    715.   Security,  198. 

I    716.   Certain  receivers  may  hold  real  property,  199. 

8  1788.  Receiver  7nay  be  appointed.     Permanent  and  temporary 
receiver  ;  powers,  etc.,  of  temporary  receiver,  180. 

§  1789.  Additional  powers  and  duties  may  be  conferred  upon 
temporary  receiver,  181. 

§  1801.  Judgment,  181. 

§  1 810.  Requisites    of  order   appointing  receiver  in  certain 
cases,  181. 

§  2423.  Presentation  of  petition,  etc.;  order,  182. 

§  2429.  Final  order,     183. 

§  2430.   Certain  sales,  etc.,  void,  183. 
Revised  Statutes,  tit.  4,  chap.  ?>,  pt.   3.- 

§  42.  Receiver's  general  powers  and  duties,  184. 

§  66.  Receivers  ;  security,  185. 

§  67.    Their  rights,  185. 

§  68.    Their  authority,  185. 

§69.    To  prosecute  for  arrears  of  stock,  185. 

I  70.    To  give  notice  of  appointmeut,  etc.,  185. 

§  71.   Certain  sales  a7id  traits fers  void,  185. 

§  72.  Debtors  to  account  to  receivers,  185. 

§  73.  Referring  controversies,  186. 

§  74.  Meetings  of  creditors  to  be  called,  etc.,  186. 

^  75.  Subsisting  contrats,  186. 

I  77.  Receivers  to  retain  certain  sums,    186. 

I  78.  Receivers  to  meet  suits,  186. 

§  79.   Order  of  payment  of  debts,  186. 

§  80.  Second  and  final  dividend,  187. 
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Article. 
VI.  Statutory  peovisions,  etc.  —  Continued. 

8i.  Proceedings  therein,  187. 
82    Debts  not  exhibited,  187. 

83.  Surplus  to  stockholders,  187 

84.  Money  retained,  187. 

85.  Control  of  receivers,  187. 

86.  Account  by  them,  188. 

87.  Previous  notice  thereof,  188. 

88.  Master's  duty,  188. 

89.  Settlement  of  its  accounts  J  its  effect,  188. 
Revised  Statutes,  pt.  11,  chap.  5,  tit.  i,  art.    8: 

§     I.  Assignees,  etc.,  trustees  for  benefit  of  creditors,  188. 
§    2.  One  trustee,  etc.,  189. 

§    3.   Powers  of  trustees  where  more  than  one,  189. 
I    4.  Survivor  J  property  in  the  hands  of  trustee  dying,  189. 
§    5.    Trustees  to  take  oath,  \2>g  . 
§    6.   Trustees  vested  with  debtor's  property,  189. 
§    7.    Their  powers,  189. 
I    8.  Notice  to  be  given,  190. 
§    9.   Tz'w^  a«^  manner  of  publishing  notice,  1 90. 
§  10.  May  sue  notwithstanding  notice,  190. 
§  II.   Persons  concealing  property  or  debts  to  forfeit  double, 
etc.,  191. 

1 2 .  When  debtor,  etc .,  may  be  brought  up  to  be  examined,  1 9 1 . 

13.  Particulars  of  examination,  191. 

14.  Persons  refusing  to  be  sworn,  etc.,  to  be  committed,  191. 

15.  Proceedings  in  case  he  brings  habeas  corpus,  191. 
i6.  Sheriff  suffering  suchpersonto  escape, how  punished,  191. 

17.  Persons  answering  not  liable  to  penalty,  192. 

18.  Persons  discovering  effects  entitled  to  premiums,  192. 

19.  Controversies  may  be  referred  to  referees,  192. 

20.  Notice  of  application  for  appointment  of  referees,  192. 

21.  Referees  to  be  nominated,  192. 

22.  Referee  may  issue  commission,  192. 

23.  Selection  to  be  certified,  and  rule  entered,  193. 

24.  Powers,  etc.,  of  referees,  193. 

25.  Report  of  referees,  193. 

26.  Trustees  to  convert  estate  into  money  ;  accounts,  etc.,  igx. 

27.  When  and  how  to  call  general  meeting,  193. 

28.  Proceedings  at  such  meeting,  193. 

29.  -Disbursements  and  commissions,  193. 
§  32.    United  States,  etc.,  to  be  first  paid,  193. 
§  33.  Remainder,  how  distributed,  194, 
I  34.  Z'f^^f  due  from  debtor,  as  gardian,  etc,  194. 
§  35.  Creditors  whose  debts  are  not  due,  194. 
I  36.  Mutual  credits,  etc.,  when  set  off,  194. 
§37.  Set-off s  of  demand  purchased,  194. 
§  38.  Suits  pending ;  proportion  to  be  retained,  194. 
§39.   Penalties  recovered  by  trustees,  19c. 
§  40.  7/  7£//;i7/^  w/a^^'  w^/  distributed  on  first  dividend,  yearly 

dividends  to  be  made,  195. 
§  41.   Creditors  omitting  to  deliver  accounts  on  first  dividend, 
etc.,  195. 
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Article. 
VI.  Stattjtoet  psovisions,  etc.  —  Continued. 

§42.    Uuclaimed  dividends,  195. 

§43.  Surplus  to  be  paid  to  debtor,  195. 

§  44.  Allo7vance  to  certain  debtors,  195. 

I  45.    Trustees  to  render  account  on  oath,  195. 

§46.    Trustees  subject  to  order  of  courts ;  may  be  removed,  196. 

§  47.  Proceedings  in  common  pleas  removable  into  Supreme 

Court,  196. 
§  48.  If  trustees    be     removed,     etc.,    new   trustees   may   be 

appointed,  196. 
§  49.    Trustee  wishing  to  renounce,  may  obtain  order  to  shoiv 

cause,  196. 

50.  Id.;  application  to  whom  made,  196. 

51.  Application  to  be  accompanied  by  account,  196- 

52.  Affidavit  to  be  annexed,  196. 

53.  Notice  to  show  cause,  197. 
§54.  Notice  to  be  published,  197. 
I  55.  Hearing,  197. 

I  56.    When  trustee  may  be  allo^ved  to  renounce,  197. 
§  57.    Trustee  to  execute  assignment,  197. 
I  58.  Effect  of  assignment^  powers,   etc.,  of  new  assignee, 

197. 
§  59-    ^^^^  order  to  be  made  discharging  trustee,  197. 
§  60.    Trustee  thereupon  discharged.,  subject  to  prior  liabili- 
ties, igS. 
§  61.  Assignment,  petition,  etc.,  to  be  recorded  and  filed,  198. 
§  62.  Expenses  to  be  paid  by  trustee,  198- 
§  232.   Real  estate  law,  199. 
Laws  \^%o,chap.  537: 

§     I.   Copy  report  to  be  served  on  attorney-general,  200. 

§    2.  Motion  by  attorney-general  to  compel  making  a  report, 

etc.,  200. 
§    3.  Attorney- general  may  move  for  order  removing  receiver,, 

etc.,  200. 
§    4.  Notices,  etc.,  may  be  served  on  attorney-general,  201. 
Laws  1883,  chap.  378: 

§     I .    Where  application  for  appointment  of  a  receiver  to  be 
made,  201. 
Compensation  of  receivers;  division  in  certain  cases,  201. 
Counsel,  compensation  of,  202. 
Order  to  designate  place  of  deposit,  202. 
Receiver  to  report  in  detail  receipts  and  expenses  every 
six  months,  202. 

5.  Interveners  to  pay  their  own  expenses,  203. 

6.  Affairs  to  be  closed  up  within  one  year,  203. 

7.  Attorney-general  may  apply  to  have  receiver  removed, 
etc.,  203. 

8.  Copies  of  all  papers  to  be  served  on  attorney-general,  203. 

9.  Where  applications  to  be  made,  203. 

10.  Preference  on  calendars,  203. 

11.  Repeal,  204. 
Laws   1884,    chap.    285,  §  i.      All  property,    etc.,    to  vest  in 

receiver  except  ai  to  insurance  compatiies,  204. 
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Article. 
Vn.    Jtjeisdiction  to  appoint  eeceivee  under  the  decisions 

AND  when  EXEECISED,  205. 
Subd.     I.   Jurisdiction  of  court  to  appoint  receiver,  2oe^. 
Subd.     2.    When  court  will  appoint  receiver,  2  ti. 

VIII.  Appointment  and  qttalification  of  eeceivee,  215. 

Subd.     I.  Proceedings  to  obtain  appointment,  2x6. 

Rule   80.    Time  and  place  of  application  for   appointment  of 

receiver;  effect  on  subsequent  suits;  removal  of,  216. 
Subd.     2.    Who  may  be  appointed,  221. 
Revised  Statutes,  gth,  ed. ,  pt.  3,  chap.  8,  tit.  4, 

§  66.  Receivers;  security,  221. 

§  90  of  the  Code.      Clerk  in  New  York  or  Kings  not  to  be 
referee,  receiver,  etc,  221. 
Subd.  3.   Receiver  s  bond  and  liability,  222. 

§  66  of  Revised  Statutes,  as  in  Subd.  2,  222. 

IX.  Rights,  powers  and  duties  of  receiver,  224. 

Subd.  I.    Title  of  receiver  to  property,  224. 
Laws  1884,  chap.  285: 

§     I.  All  property,    etc.,   to    vest    in  receiver,   except  as  to 
insurance  companies,  224. 
Subd.  2.    Powers,  duties  and  liabilites  of  receiver,  227. 
Laws  of  1897,  chap.  415,  §  8,  252. 
Subd.  3.   Counsel  and  their  compensation,  253. 
Rule  8i.    Power  of  receiver  to  employ  counsel,  253. 

X.  Discharge  of  receiver,  254. 

Subd.  I.   Retnoval  of  receiver,  254. 

Laws   1883,  chap.    378,  §  7.      Attorney-general    may   apply  to 

have  receiver  removed,  etc,  254. 
Subd.  2.    Compensation  of  receiver,  255. 
Laws  1883,  chap.  378: 

§  2.    Compensation  of  receivers;  division  in  certain  cases,  255. 
Subd.   3.  Accounting  by  receiver,  259. 
Revised     Statutes,     §  42.        Receiver's    general  powers    and 

duties,  259. 
Subd  4.  Effect  of  discharge  of  receiver,  262. 

XI.  Precedents  relating  to  receivership  of  corporations, 

262. 

CODE   SECTIONS   AND   WHERE   FOUND. 

SEC.  AET.      PAGE. 

90.  Clerk  of  New  York  or  Kings  not  to  be  referee,  reeiver,  etc.       8         221 

713.  of  the  Code.      Receiver,  when  appointed 6         198 

714.  Notice   of   application   for   appointment   of   receiver;    when 

necessary     6         jgg 

715.  Security    6         198 

716.  Certain  receivers  may  hold  real  property 6         198 

1775.  Complaint  in  actions  by  or  against  corporations 1  67 

1776.  When  proof  of  corporate  existence  unnecessary 1  91 

1777.  Misnomer,   when  waived \  91 

1778.  Action  against  a  corporation  upon  a  note,  etc 1  95 

1779.  When  foreign  corporations  may  sue \  72 

1780.  When  foreigit  corporations  may  be  sued 1  73 
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EEC.  ABT.     PAGE. 

1781.  Action    against   directors,   etc.,   of   a   corporation   for   mis- 

conduct      2  98 

1782.  By  whom  action  to  be  brought 2  98 

1783.  This  article,  how  construed 2  99 

1784.  Action  by  judgment  creditor  for  sequestration,  etc 3  119 

1785.  Action  to  dissolve  a  corporation 3  127 

1786.  Id.;  by  whom  to  be  brought 3  128 

1787.  Temporary  injunction    3, 5  141, 169 

1788.  Receiver  may  be  appointed.     Permanent  and  temporary  re- 

ceiver.    Powers,  etc.,  of  temporary  receiver 3,  6  141, 180 

1789.  Additional  powers  and  duties  may  be  conferred  upon  tem- 

porary receiver   3,  6  141, 181 

1790.  Making  stockholders,  etc.,   parties 3  142 

1791.  When  separate  action  may  be  brought  against  them 3  142 

1792.  Proceedings  in  either  action 3  142 

1793.  Judgment;  property  of  corporation  to  be  distributed 3  145 

1794.  Id.;  stock  subscriptions  to  be  recovered 3  145 

1795.  Id.;  as  to  liabilities  of  directors  and  stockholders 3  145 

1796.  Effect  of  this  article  limited 3  127 

1797.  Action  by  attorney-general  when  legislature  directs 4  152 

1798.  Id.;  by  leave  of  court 4  152 

1799.  Leave;  when  and  how  granted 4  153 

1800.  Action  triable  by  a  jury 4  153 

1801.  Judgment    4,  6  163, 181 

1802.  Injunction  may  issue 4,  5  163,  170 

1803;  Copy  of  judgment-roll  to  be  filed  and  published 4  163 

1804.  Certain  corporations  excepted  from  certain  articles  of  this 

title    5  165 

1805.  Officers  and  agents  may  be  compelled  to  testify 5  176 

1806.  Injunction  staying  actions  by  creditors 5  170 

1807.  Creditors  may  be  brought  in 5  168 

1808.  When  attorney-general  must  bring  action 5  166 

1809.  Requisites    of    injunction   against    corporations    in    certain 

cases    5  170 

1810.  Id.;  of  order  appointing  receiver  in  certain  eases 5,  6  178, 181 

1811.  Id.;  of  judicial  suspension  or  removal  of  an  officer 5  170 

1812.  Application  of  the  last  three  sections 5  176 

1813.  In  action  against  stockholders,   misnomer,  etc.,  not  avail- 

able      5  177 

2423.  Presentation  of  petition,  etc.;  order 6  182 

2429.  Pinal  order  6  183 

2430.  Certain  sales,  etc.,  void 6  183 

PRECEDENTS. 

AET.      PAGE. 

Account  of  receiver,  including  copy  notice  to  present  claims  and 

copy  notice  of  presentation  of  account 11  280 

Bond  of  receiver 8  223 

Complaint  against  directors  for  waste  of  corporate  funds 2  114 

Complaint  against  directors  for  fraud  and  concealment 2  117 

Actions,  Vol.  1  —  5 
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125 
138 
162 

286 


Complaint  to  sequestrate  property  of  a  corporation 3 

Complaint  to  dissolve  corporation 3 

Complaint  —  Action  to  annul  corporation 4 

Final  report  of  receiver 11 

Interlocutory  account    11         266 

Judgment    dissolving   corporation   and    appointing    receiver    with 

specific   powers    3         149 

Judgment  of  sequestration  and  appointing  permanent  receiver ...  3         126 

Notice  of  motion  for  order  to  prove  claims 11         276 

Notice  of  motion  on  application   for   order  extending  powers  of 

temporary  receiver  and  directing  sale  of  property 11         263 

Notice  to  creditors  to  prove  claims 11         278 

Notice  by  receiver  to  persons  indebted  to  the  corporation  and  to 

creditors    11         279 

Notice  of  motion  on  application  for  final  settlement  of  permanent 

receiver's  accounts   11         280 

Order  appointing  temporary  receiver  and  fixing  penalty  of  bond 

in  action  for  sequestration 8         218 

Order  appointing  receiver  with  temporary  injunction 8         219 

Order  appointing  temporary  receiver 11         262 

Order  settling  receiver's  accounts 11         284 

Order  appointing  referee  to  examine  and  report  upon  receiver's 

accounts    11         284 

Order  requiring  creditors  to  prove  claims 11         277 

Order  authorizing  receiver  to  sell  property. 11         275 

Order  confirming  report  of  referee  on  interlocutory  accounting ...  11         27 1 

Order  of  reference  as  to  interlocutory  account 11         267 

Order   extending  powers   of  temporary   receiver   and   authorizing 

receiver  to  sell 11         265 

Petition  by  receiver  for  instruction  as  to  sale  of  real  estate 11         273 

Petition  for  order  requiring  creditors  to  prove  claims 11         276 

Petition  on  application  for  order  extending  powers  of  temporary 

receiver  and  directing  sale  of  property 11         263 

Report  of  referee  on  interlocutory  accounting  by  receiver II         268 

Temporary  injunction   5         175 

AETICLE  I. 

PEOVISIOlirS   RELATING   TO   ACTIONS   BY   OB   AGAINST 
COBPORATIONS. 

Subd.  I.  Complaint  in  actions  by  or  against  corporations,  67. 

§  1775-   Complaint  in  actions  by  or  against  corporations,  67. 
Subd.  2.    When  foreign  corporation  may  sue  and  be  sued,  72. 

§  1779-    When  foreign  corporation  may  sue,  72. 

§  1780.    When  foreign  corporation  may  be  sued,  73. 
Subd.  3.    Waiver  of  misnomer  aiid proof  of  corporate  existence,  91. 

§  1776.    When  proof  of  corporate  existence  unnecessary,  or. 

§  1777.  Misnomer,  when  waived,  91. 
Subd.  4.  Restrictions  on  defence  by  corporation  in  suit  on  note,  95. 

§  1778.  Action  against  a  corporation  upon  a  note,  etc.,  95. 
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Sub.  1.     Complaint  in  Actions  by  or  Against  Corporations.     §  1775. 

§  1775.    Complaint  in  actions  hy  or  against  corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint  must  aver 
that  the  plaintiflF,  or  the  defendant,  as  the  ease  may  be,  is  a  corporation;  must 
state  whether  it  is  a  domestic  or  foreign  corporation;  and,  if  the  latter,  the 
state,  country,  or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiflF  need  not  set  forth,  or  specially  refer  to  any  act  or  proceeding,  by 
or  under  which  the  corporation  was  created. 

It  was  held  in  Kennedy  v.  Cotton,  28  Barb.  59,  that  it  was  un- 
necessary for  a  domestic  corporation  to  aver  its  corporate  exist- 
ence ;  this  view  was  dissented  from  in  Phoenix  Bank  v.  Donnell,  41 
Barb.  571.  It  was,  as  appears  from  the  notes  of  the  codifiers,  the 
intention  to  establish  an  obligatory  rule  of  pleading  in  this  respect, 
for  both  domestic  and  foreign  corporations,  by  compelling  such 
averment.  It  is  unnecessary  to  set  out  the  powers  of  tlie  corpora- 
tion. Feeney  v.  People's  Fire  Insurance  Co.,  2  Robt.  599.  Where 
corporations  are  spoken  of  in  the  Code,  without  discriminating 
between  domestic  and  foreign  corporations,  all  corporations  are 
meant  to  be  included.  Plimpton  v.  Biglow,  3  Civ.  Pro.  E.  182. 
It  is  held  in  BaJcer  v.  Star  Printing  and  Publishing  Co.,  3  Law 
Bull.  29,  that  where  the  title  of  the'  action  and  the  complaint  show 
defendant  is  a  corporation,  the  complaint  is  demurrable  unless 
there  is  an  allegation  of  incorporation.  The  contrary  is  held  in 
Irving  National  Bank  v.  Corhett,  10  Abb.  IST.  C.  85,  on  the  ground 
that  it  cannot  be  assumed  that  the  plaintiff  is  a  corporation,  and 
the  objection  must  be  raised  by  answer.  An  allegation  "  that 
the  plaintiff  is  a  joint-stock  copartnership  company,  limited,  duly 
organized  under  and  by  virtue  of  the  laws  of  Pennsylvania,  with 
the  power  to  sue  and  be  sued  in  its  corporate  name  as  a  corpora- 
tion," is  a  sufficient  averment  of  corporate  existence.  Where  the 
defendant  dealt  with  the  plaintiff  as  a  corporation,  and  treated  it 
as  such,  he  is  estopped  from  questioning  its  corporate  character. 
The  Gorton  Steamer  Co.  v.  Spofford,  5  Civ.  Pro.  R  116.  In 
Clegg  v.  American  Newspaper  Union,  7  Abb.  N.  C.  59,  it  was 
held  that  where  a  complaint  alleged  certain  defendants  were 
foreign  corporations,  but  did  not  set  forth  the  State,  country  or 
government  by  or  under  whose  laws  they  were  created,  that  a 
demurrer  on  the  ground  it  did  not  state  facts  suiEcient  to  consti- 
tute a  cause  of  action  interposed  by  one  of  such  defendants 
should  be  sustained;  that  the  objection  was  one  that  could  be 
taken  by  demurrer,  following  3  Law  Bull.  29,  supra,  distinguish- 
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ing  10  Abb.  'N.  C.  85,  supra,  and,  also,  distinguishing  Fox  v.  Erie 
Preserving  Co.,  93  N.  Y.  54,  wbich  holds  that  a  complaint  may  be 
amended  by  adding  the  averment  of  incorporation,  it  being  no 
part  of  the  cause  of  action,  but  simply  relating  to  the  character 
or  capacity  of  one  of  the  parties.  Again,  Hafner  v.  Schoen 
Fwmitwre  Co.,  10  Civ.  Pro.  K.  176,  holds,  where  the  complaint  in 
an  action  alleged  that  the  plaintiff  was  a  duly  organized  corpora- 
tion, but  omitted  to  state  whether  it  was  a  foreign  or  domestic 
one,  that  the  defect  could  not  be  taken  advantage  of  by  demurrer, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  the  cause  of  action,  not  being  dependent 
on  the  fact  whether  the  corporation  was  domestic  or  foreign,  and 
being  complete,  in  either  case  the  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  only  effect  of  this 
section  is  to  enable  defendant  to  require  plaintiff  to  advise,  by 
statements  in  the  complaint,  as  to  these  facts,  while  First  Na- 
tional Bank  of  Northatmpion  v.  Doying,  11  Civ.  Pro.  R.  69,  de- 
cides that  the  complaint,  in  an  action  by  a  corporation  alleged  to 
have  been  organized  by  act  of  Congress,  should  also  state  whether 
it  is  a  foreign  or  domestic  corporation.  The  objection  that  the 
complaint  is  insufficient,  because  it  fails  to  state  whether  the  cor- 
poration is  foreign  or  domestic,  is  properly  made  by  demurrer. 
Before  the  present  Code  it  was  not  necessary  to  allege  that  plain- 
tiff was  a  corporation,  and,  if  no  allegation  was  made  in  the 
answer  denying  incorporation,  proof  of  that  fact  was  unnecessary. 
Trustees  Canandaigua  Academy  v.  McKechnie,  90  N.  Y.  618. 

There  has  been  a  very  sharp  conflict  of  authority  among  the 
General  Terms  of  the  State  as  to  whether  a  complaint  which  failed 
to  show  whether  a  corporation  was  a  domestic  or  foreign  corpora- 
tion is  demurrable.  In  addition  to  the  authorities  cited  above,  it 
has  been  held  that  a  complaint  in  an  action  against  a  corporation, 
which  omits  to  state  whether  the  defendant  is  a  domestic  or 
foreign  corporation,  and  if  the  latter,  the  State,  county  or  govern- 
ment by  or  under  whose  laws  it  was  created,  is  defective  and  a 
demurrer  thereto  on  the  ground  that  it  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  is  well  taken,  in  Chandler  v. 
Erie  Transfer  Co.,  19  Civ.  Pro.  R  385,  s.  c,  13  Supp.  573 ;  Na- 
tional Temperaiwe  Society  &  Pvblication  House  v.  Anderson,  17 
St.  Eep.  389 ;  Oesterreicher  v.  Sporting  Times  Publishing  Co.,  5 
N.  Y,  Supp.  2 ;  Oilpin  v.  Baltimore  &  Ohio  B.  B.  Co.,  17  Supp. 
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520 ;  s.  c,  44  St  Eep.  298 ;  Farmers  &  Merchmis'  National  Bank 
of  Buffalo  V,  Rogers,  15  Civ.  Pro.  K.  250,  afarmed,  17  St.  Eep. 
381. 

While  it  is  held  that  an  allegation  in  a  complaint  that  the  de- 
fendant is  a  corporation  constitutes  no  part  of  the  cause  of  action, 
but  simply  relates  to  the  character  or  capacity  of  the  defendant, 
and,  tiierefore,  a  complaint  which  does  not  allege  that  the  defend- 
ant is  a  corporation,  although  such  might  be  inferred  to  be  the 
fact  from  its  name,  is  not  demurrable  on  the  ground  that  it  does 
not  state  facts  constituting  a  cause  of  action.  Adams  v.  Lamson 
Store  Service  Co.,  59  Hun,  127,  s.  c,  35  St.  Eep.  518,  20  Civ. 
Pro.  E.  152,  13  Supp.  118,  and  to  same  effect,  American  Baptist 
Home  Mission  Society  v.  Foote,  52  Hun,  307;  U.  S.  Mercantile 
Reporting  Co.  v.  U.  8.  Mercantile  Reporting  &  Collecting  Asso- 
ciation, 21  Abb.  N.  C.  115,  the  same  rule  is  held  in  Rothchild  v. 
The  Oramd  Trunk  R.  R.  Co.  of  Canada,  30  St.  Eep.  642,  s.  c,  19 
Civ.  Pro.  E.  53,  10  Supp.  36,  aiErmed,  38  St.  Eep.  869,  s.  c,  14 
Supp.  807,  where  it  is  held  that  the  omission  to  allege  the  corporate 
character  of  the  defendant  was  not  available  on  demurrer,  but 
must  be  reached  on  motion,  and  the  same  rule  is  laid  down  in 
Laney  v.  Lcmey,  33  St.  Eep.  673. 

The  question  is  fully  considered  in  Fraeer  v.  Granite  State 
Provident  Association,  58  St.  Eep.  803,  and  the  same  conclu- 
sion arrived  at  upon  the  authority  of  Fox  v.  Erie,  etc.,  Co.,  93 
N.  Y.  54. 

The  question  as  to  whether  it  is  a  ground  of  demurrer  that  the 
complaint  in  an  action  which  states  that  defendant  is  a  corpora- 
tion and  fails  to  state  whether  it  is  a  domestic  or  foreign  cor- 
poration seems  to  be  settled  in  Harmon  v.  Vanderhilt  Hotel  Co., 
79  Hun,  392,  29  Supp.  783,  61  St.  Eep.  347,  where  it  is  held  that 
a  cause  of  action  in  a  complaint  is  represented  by  the  facts  which 
constitute  the  grounds  of  the  claim  against  the  defendant;  the 
allegations  that  the  defendant  is  a  corporation  is  no  part  of  the 
cause  of  action,  but  relates  to  the  character  or  capacity  of  the  de- 
fendant; that  demurrer  would  not  lie,  affirmed,  without  opinion, 
143  K  Y.  665. 

The  objection  that  the  complaint  does  not  state  that  the  plaintiff 
was  a  domestic  corporation,  as  required  by  §  1775,  when  not 
raised  by  answer  or  by  a  proper  motion,  is  not  available  to  defeat 
on  appeal  a  recovery  by  the  plaintiff,  as  the  omitted  fact  is  not 
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essential  to  the  statement  of  the  cause  of  action.  Ochs  v.  Freif,  47 
App.  Div.  390,  62  Supp.  67. 

A  complaint  which  states  the  facts  from  which  a  conclusion 
must  follow  as  to  whether  the  plaintifE  is  a  foreign  or  domestic 
corporation,  although  the  fact  is  not  specifically  alleged,  suffi- 
ciently complies  with  this  section  of  the  Code.  American  Baptist 
Home  Mission  Society  v.  Foote,  52  Hun,  307,  s.  c,  23  St.  E.  462, 
5  Supp.  236. 

A  complaint  in  fact  avers  that  a  corporation  was  organized 
under  the  laws  of  the  United  States,  which  states  that  it  had  done 
business  in  Buffalo,  ~S.  Y.,  upwards  of  ten  years,  and  where  the 
name  is  given  as  "  Farmers  and  Mechanics'  National  Bank  of 
Buffalo."  Farmers  and  Mechanics'  National  Bank  v.  Rogers,  17 
St.  Rep.  381,  affirming  15  Civ.  Pro.  R.  250.  So  a  complaint 
which  alleges  "  that  the  plaintiff  is  and  at  the  times  hereinafter 
stated  was  a  banking  association  created  and  organized  under  the 
laws  of  the  State  of  New  York,  with  its  banking  house  located  and 
principally  transacting  business  in  the  city  of  New  York,"  affirma- 
tively shows  that  the  plaintiff  is  a  domestic  corporation  although 
these  words  are  omitted  therefrom.  Columbia  Bank  v.  Jackson, 
24  St.  Rep.  738,  s.  c,  4  Supp.  433.  So,  also,  an  allegation  is 
sufficient  that  the  plaintiffs  "  are  a  corporation  doing  business 
under  the  name  of  the  Crown  Point  Iron  Company  in  the  town  of 
Crown  Point,  Essex  county,  N.  Y."  It  is  further  held  in  this 
case  that  the  principle  at  least  of  the  rule  applies  to  Justices' 
Court.     Crown  Point  Iron  Co.  v.  Fitzgerald,  14  St.  Rep.  427. 

Where  a  complaint  alleges  the  due  organization  of  the  cor- 
poration that  imports  the  requisite  number  of  corporators.  It  is 
not  necessary  to  aver  the  precise  steps  necessary  to  accomplish 
the  result.  Lorillard  v.  Clyde,  86  N.  Y.  384.  It  is  not  necessary 
to  make  the  allegations  required  by  this  section  to  obtain  an 
attachment.  Lee  v.  La  Compagnie,  etc.,  2  St.  Rep.  612.  Wlere 
a  member  of  a  de  facto  corporation  contracts  with  it  in  a  corporate 
capacity,  neither  party  can  dispute  its  corporate  character.  Whit- 
ford  V.  Whitford,  94  N.  Y.  145,  reversing  25  Hun,  136.  Persons 
claiming  to  be  officers  of  a  corporation  are  estopped  from  denying 
the  fact  that  it  is  incorporated.  People  ex  rel.  Sturges  v.  Eeese, 
27  Hun,  483.  The  objection  that  ^  corporation  had  ceased  to 
exist  by  reason  of  failure  to  file  in  the  proper  county  a  certificate 
for  the  purpose  of  continuing  its  existence,  is  not  available  to  one 
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■who,  for  many  years  after  sucli  failure,  continued  to  deal  with 
the  corporation  on  the  assumption  that  it  was  still  existing.  Abb. 
Ann.  Dig.  1886,  p.  81.  Where  an  individual  receives  the  prop- 
erty of  a  corporation  through  a  contract  made  with  such  corpora- 
tion by  its  corporate  name,  and  there  is  extrinsic  proof  of  the 
user  of  such  corporate  powers  by  such  corporation  on  previous 
occasions,  the  party  so  receiving  the  property  is  estopped  from 
denying  the  incorporation  in  an  action  against  him  for  such 
property.     Commercial  Bank  v.  Pfeiffer,  13  St.  Kep.  506. 

An  allegation  by  plaintiff  that  it  is  a  corporation  organized 
under  the  laws  of  this  State  is  all  that  is  required  by  the  provisions 
of  §  1775.  Plaintiff  being  organized  under  the  provisions  of  a 
general  statute,  the  court  will  not  refuse  to  take  notice  of  the 
powers  conferred  by  such  statute.  The  Sun  &  Evening  Sun 
Building  v.  Buch,  36  App.  Div.  637,  55  Supp.  262. 

Where  a  cause  of  action  against  a  foreign  corporation  is  not 
one  which  a  non-resident  of  the  State  is  permitted  to  maintain, 
the  failure  of  the  plaintiff  to  allege  in  his  complaint  that  he  is  a 
resident  of  the  State  is  fatal  to  jurisdiction.  Where  the  plaintiff 
rests  without  having  proved  that  he  is  a  resident  of  the  State,  it  is 
the  duty  of  the  court  to  dismiss  the  complaint,  although  the  de- 
fendant has  not  raised  the  objection  by  either  demurrer  or  answer. 
O'Reilly  v.  New  Brunswick  Steamboat  Co.,  28  Misc.  112,  59  Supp. 
261,  reversing  26  Misc.  195,  55  Supp.  1133. 

An  action  or  special  proceeding  cannot  be  prosecuted  against 
the  city  of  ISTew  York,  unless  the  complaint  alleges  that  thirty 
days  have  expired  since  the  claim  was  presented  to  the  comptroller, 
and  that  he  has  neglected  or  refused  to  make  such  adjustment. 
Chap.  410,  Laws  1882,  §  1104.  The  charters  of  most,  if  not  all, 
the  cities  in  the  State  have  like  provision,  and  numerous  decisions 
have  been  made  and  reported  arising  thereon.  It  is  held,  Baine 
V.  City  of  Rochester,  85  N.  T.  523,  affirming  23  Hun,  521,  that 
the  non-presentation  of  a  claim  against  a  municipal  corporation  to 
its  chief  officer  is  not  a  defence  to  the  action,  and  not  a  fact  in- 
volved in  the  trial,  but  plaintiff  cannot  recover  costs,  followed, 
Dressel  v.  City  of  Kingston,  32  Hun,  529.  Hence  it  need  not  be 
alleged.  For  interpretations  of  similar  provisions,  see  Quintan  v. 
City  of  Utica,  11  Hun,  217,  affirmed,  74  N.  Y.  603 ;  McGaffln  v. 
City  of  Cohoes,  74  N.  Y.  387. 

Baine  v.  City  of  Rochester,  85  N.  Y.  523,  and  Dressel  v.  City  of 
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Kingston,  32  Hun,  529,  have  reference  only  to  the  interpretation 
of  §  3245  of  the  Code,  and  have  no  relation  to  the  rules  laid  down 
by  statute  to  which  reference  is  made. 

This  topic  is  more  pertinent  to  a  treatise  upon  pleading  than 
to  matters  relating  to  actions  against  corporations  but  as  the  same 
criticism  may  be  made  with  reference  to  the  provisions  of  the 
section  already  treated  and  those  of  subsequent  sections,  attention 
is  called  to  the  requirements  of  the  several  statutes  in  reference 
to  actions  against  cities,  villages  and  towns  in  view  of  the  fact  that 
in  Olmstead  v.  Town  of  Poundridge,  71  Hun,  26,  it  is  held  that 
the  conditions  imposed  must  be  pleaded  upon  the  authority  of 
Reining  v.  City  of  Buffalo,  102  IST.  Y.  308. 

Chapter  572,  Laws  of  1886,  provides  that  no  action  against  a 
city  having  50,000  inhabitants  or  over,  to  recover  for  personal 
injuries  by  reason  of  negligence,  shall  be  maintained  unless  it  shall 
be  commenced  within  one  year,  and  notice  of  the  intention  to 
commence  the  action  shall  have  been  filed  with  the  proper  law 
officer  of  the  county  within  six  months  after  the  cause  of  action 
shall  have  accrued. 

Chapter  568,  §  16,  Laws  of  1890,  provides  that  no  action  shall 
be  maintained  against  a  town  to  recover  damages  sustained  by 
reason  of  defect  in  its  highways  or  bridges  on  account  of  neglect 
of  the  proper  officer,  unless  a  verified  statement  of  the  cause  of 
action  be  presented  to  the  supervisor  within  six  months  after  the 
cause  of  action  shall  accrue,  and  that  no  action  shall  commence 
until  fifteen  days  after  the  service  of  such  statement. 

Chapter  291,  Laws  of  1870,  as  amended,  chapter  440,  Laws  of 
1889,  provides  that  no  action  shall  be  maintained  against  a  village 
for  damages  for  personal  injuries  or  injuries  to  property  arising 
from  negligence  unless  the  claim  shall  have  been  presented  to  the 
board  of  trustees.  In  Freligh  v.  Village  of  Saugerties,  70  Hun, 
589,  24  Supp.  182,  it  is  held  that  this  provision  applies  to  villages 
having  special  charters  and  is  a  condition  precedent  to  the  mainte- 
nance of  such  an  action. 

Sub.  2.     When  Foreign  Corporation  May  Sue  and  Be  Sued. 
§§  1779-1780. 

§  1779.   When  foreign  corporation  may  sue. 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like  manner^  and 
subject  to  the  same  regulations,  as  where  the  action  is  brought  by  a  do- 
mestic corporation,  except  as  otherwise  specially  prescribed  by  law.     But  a 
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foreign  corporation  cannot  maintain  an  action,  founded  upon  an  act,  or  upon 
a  liability  or  obligation,  express  or  implied,  arising  out  of,  or  made  and  en- 
tered into  a  consider?,tion  of,  an  act,  which  the  laws  of  the  State  forbid  a  cor- 
poration or  association  of  individuals  to  do,  without  express  authority  of  law. 
This  section  does  not  affect  the  validity  of  a  meeting  of  the  stockholders  or 
directors  of  a  foreign  corporation,  held  within  the  State,  where  such  a  meet- 
ing is  authorized  by  the  laws  of  the  State,  country,  or  government  by  or 
under  which  the  corporation  is  created;  or  of  an  act,  done  at  such  a  meeting, 
which  is  not  in  conflict  with  the  same  laws,  or  the  laws  of  the  State. 

§  I780.   When  foreign  corporation  may  be  sned. 

An  action  against  a  foreign  corporation  may  be  maintained  by  a  resident 
of  the  State,  or  by  a  domestic  corporation,  for  any  cause  of  action.  An  ac- 
tion against  a  foreign  corporation  may  be  maintained  by  another  foreign 
corporation,  or  by  a  non-resident,  in  one  of  the  following  eases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a 
contract  made  within  the  State,  or  relating  to  property  situated  within  the 
State,  at  the  time  of  'the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within  the  State, 
or  a  chattel,  which  is  replevied  within  the  (State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except  where  the  ob- 
ject of  the  action  is  to  affect  the  title  to  real  property  situated  without  the 
State. 

See  provisions,  §  15,  chap.  687,  Laws  1892,  prohibiting  foreign 
corporations  from  bringing  suit  in  this  State  until  it  has  complied 
with  the  provisions  of  that  chapter  with  regard  to  payment  of 
organization  tax.  Construed  Wood  &  Selick  v.  Ball,  190  !N".  Y. 
217,  affirming  114  App.  Div.  743,  considering  effect  of  Welshach 
Co.  V.  Norwich  Gas  Co.,  180  N".  Y.  533,  and  Parmele  Co.  v.  Haas, 
171  N.  Y.  579.  See,  also.  South  Bay  Co.  v.  Honey,  190  N.  Y. 
240. 

A  foreign  corporation,  keeping  an  office  in  this  State  for  receiv- 
ing deposits  and  discounting  notes,  without  being  authorized  by 
the  law  of  this  State  to  do  so,  cannot  maintain  an  action  for  the 
money  loaned,  either  on  a  note  or  other  security  taken  on  such 
loan,  or  on  the  count  for  money  lent.  New  Hope,  etc.,  Co.  v. 
Poughheepsie  Silk  Co.,  25  Wend.  648.  But  a  foreign  Banking 
corporation  coming  into  this  State,  by  their  agents,  to  secure  a 
doubtful  debt,  and  while  here  drawing  a  single  bill  of  exchange 
and  paying  out  their  own  circulating  notes,  in  pursuance  of  their 
leading  object,  not  having  an  office  here,  do  not  violate  the  law; 
Western  Reserve  Bank  v.  Potter,  Clarke's  Ch.  432 ;  nor  is  it  con- 
trary to  the  laws  of  this  State  for  a  foreign  corporation  to  take 
as  security  a  mortgage  on  lands  in  this  State,  and  it  may  maintain 
a  foreclosure.     Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370.     It 
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is  no  fraud  against  our  statute  or  the  defendant  to  assign  the  cause 
of  action  held  by  a  foreign  corporation  to  a  resident  for  prosecu- 
tion ;  and  it  seems  the  objectioii  is  waived  by  a  full  appearance  in 
the  action.  McBride  v.  Farmers'  Bank,  26  N.  Y.  450 ;  Petersen 
V.  Chemical  Bank,  32  N.  Y.  48.  A  foreign  creditor  rightfully  in 
the  courts  of  this  State,  pursuing  a  remedy  given  by  the  statutes 
of  the  State,  may  enforce  that  remedy  to  the  same  extent,  in  the 
same  manner  and  with  the  same  priority  of  lien  as  if  a  resident. 
Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367.  The  fact  that 
defendant  is  a  foreign  corporation  is  no  objection  to  its  maintain- 
ing an  action.  Citing  Merrick  v.  Van  Sanford,  34  N.  Y.  208; 
Diamond  Match  Co.  v.  Roeher,  11  St.  Rep.  47. 

In  an  action  by  or  against  a  foreign  corporation,  the  existence 
of  the  corporation  need  not  be  proved  unless  there  is  an  affirma- 
tive allegation  in  the  answer  that  the  plaintiff  or  the  defendant, 
as  the  case  may  be,  is  not  a  corporation.  Section  1776  construed 
in  connection  with  §  1779,  holds  that  the  former  section  is 
equally  applicable  to  foreign  as  well  as  to  domestic  corporations. 
McElwee  Manufacturing  Co.  v.  Trowbridge,  68  Hun,  28 ;  s.  c, 
22  Supp.  674;  s.  c,  52  St.  Rep.  64,  affirmed,  142  IST.  Y.  679; 
Taendsticksfabriks  Aktieiolaget  Vulcan  v.  Myers,  58  Hun,  161; 
s.  c,  11  Supp.  663 ;  s.  c,  34  St.  Rep.  122. 

The  City  Court  of  the  city  of  New  York  has  jurisdiction  of  an 
action  by  a  foreign  corporation  when  a  note  payable  within  the 
State,  though  outside  of  that  city,  by  virtue  of  the  provisions  of 
this  section  that  foreign  corporations  may  be  sued  in  the  same 
manner  and  subject  to  the  same  limitation  as  domestic  corpora- 
tions. Globe  Yarn  Mills  v.  Bilbrough,  28  Abb.  N.  C.  426,  46  St. 
Rep.  271,  19  Supp.  176,  affirmed,  2  Misc.  100,  21  Supp.  2,  49  St. 
Rep.  702. 

Where  an  order  for  goods  was  given  to  a  foreign  corporation 
outside  the  State,  the  corporation  cannot  be  said  by  reason  thereof 
to  have  been  doing  business  in  the  State  of  New  York  within  the 
meaning  of  §  15,  chapter  687,  Laws  of  1892 ;  that  restriction 
prohibiting  a  foreign  corporation  doing  business  within  the  State 
of  New  York  without  a  certificate,  from  maintaining  any  action 
in  the  State  upon  any  contract  made  by  it  in  the  State  until  it 
shall  have  procured  such  certificate,  relates  only  to  contracts  made 
within  the  State  of  New  York.  Novelty  Manufacturing  Co.  v. 
Cormell,  88  Hun,  254,  34  Supp.  717.     Before  the  passage  of  that 


COEPOEATIONS  AND  KECEIVEES  OF  COEPOEATIONS.       75 

statute,  a  foreign  corporation  had  the  same  capacity  to  sue  as  had 
a  domestic  corporation.  After  that  date  it  must  have  such  cer- 
tificate, and  the  provision  of  the  statute  is  applicable  where  the 
corporation,  has  been  doing  business  in  defiance  of  the  law. 
Providence  Steam  and  Oas  Pipe  Co.  v.  Cormell,  86  Hun,  319,  33 
Supp.  482. 

Under  this  section  a  foreign  corporation  is  given  the  same  right 
to  appeal  to  the  courts  of  this  State  as  is  accorded  to  a  domestic 
corporation,  except  in  the  special  instances  referred  to  in  the  sec- 
tions of  the  General  Corporation  Law  and  the  Tax  Law,  namely, 
§  15  of  the  General  Corporation  Law  and  §  181  of  the  Tax  Law. 
Matter  of  RosenUatt,  52  Misc.  659,  103  Supp.  1016. 

No  public  policy  forbids  the  transaction  of  business  in  this 
State  by  a  corporation  formed  in  another  State  and  by  citizens  in 
this  State  for  the  purpose  of  transacting  business  here.  Power 
rests  with  the  Legislature  exclusively  to  say  whether  any  and 
what  terms  shall  be  imposed  upon  such  a  corporation  as  a  condi- 
tion of  its  doing  business  here,  and  in  the  absence  of  any  statute 
on  the  subject,  and  unless  it  appears  the  corporation  is  formed 
to  do  acts  prohibited  by  the  courts  of  the  State,  if  it  is  legally 
incorporated  and  entitled  to  recognition  in  the  courts  of  the  State 
where  it  is  organized,  it  is  entitled  to  recognition  here.  Demarest 
V.  Flack,  128  JST.  Y.  205. 

A  resident  of  the  State  may  maintain  an  action  against  a  for- 
eign corporation  for  any  cause  of  action.  Prouty  v.  Railroad  Co., 
1  Hun,  655.  The  Supreme  Court,  at  suit  of  a  resident  plaintiff, 
may  enjoin  a  non-resident  defendant  from  exhibiting  a  drama  in 
a  foreign  State,  where  the  process  is  served  on  the  defendant  while 
in  this  State.  French  v.  Maguire,  55  How.  471.  The  voluntary 
assignee  of  a  non-resident  can  maintain  an  action  in  the  courts  of 
this  State.  McBride  v.  Farmers'  Bank,  26  N.  Y.  450.  Under 
§  427,  Code  of  Procedure,  for  which  this  action  is  substituted, 
authorizing  the  bringing  of  an  action  against  a  foreign  corpora- 
tion by  a  resident  of  this  State  for  any  cause  of  action,  held,  that 
an  action  was  properly  brought  in  this  State  by  an  executor  of  a 
resident  therein,  upon  a  policy  of  insurance  issued  by  a  Connecti- 
cut corporation  upon  the  life  of  the  testator  who  resided  and 
died  in  that  State,  the  will  having  been  admitted  to  probate  in 
that  State,  and  afterward,  upon  production  to  the  surrogate  of 
an  authenticated  copy,  having  been  admitted  to  probate  in  this 
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State.  Palmer  v.  Phcenix  Mutual  Life  Ins.  Co.,  84  N.  Y.  63.  In 
an  action  brought  by  a  foreign  corporation  upon  a  cause  of  action 
not  arising  within  this  State,  the  complaint  was  dismissed  as  to 
all  the  non-resident  plaintiffs,  and  continued  as  to  all  the  others; 
subsequently  all  the  non-resident  plaintiffs  assigned  their  cause  of 
action  to  a  resident  to  enable  him  to  prosecute  the  action  for  their 
benefit,  and  asked  leave  to  file  a  supplemental  complaint  alleging 
the  transfer ;  the  application  was  denied  on  the  ground  the  assign- . 
ment  could  not  have  a  retroactive  effect  and  create  a  right  to 
enforce  a  cause  of  action  which  did  not  exist  in  favor  of  the 
assignors  when  the  suit  was  brought.  Ervin  v.  Oregon,  etc.,  Co., 
28  Hun,  269.  In  Oibhs  v.  Queens  Ins.  Co.,  63  N.  Y.  114,  it  was 
held  that  under  §  427  of  the  old  Code,  which  is  substantially 
embodied  in  §  1780,  an  action  may  be  commenced  in  the  courts  of 
this  State  against  a  foreign  fire  insurance  company,  by  the  service 
of  a  summons  in  the  form  prescribed  by  the  Code  in  a  civil  action, 
and  that  no  process  is  required  for  the  commencement  or  mainte- 
nance of  the  action.  It  seems  that  the  judgment  rendered  in  the 
action  should  be  general  in  its  character  and  not  directed  against 
any  specific  property.  The  authorities  upon  the  subject  of  bring- 
ing actions  against  absent  non-residents  by  process  not  personally 
served,  and  as  to  the  effect  of  judgment  therein,  are  there  col- 
lated and  discussed.  Same  principle,  Burns  v.  Provincial  Ins. 
Co.,  35  Barb.  525.  See  Barnett  v.  Chicago,  etc.,  R.  Co.,  4  Hun, 
114.  The  Legislature  has  the  power  to  provide  for  and  authorize 
the  method  of  service.  Any  service  is  sufficient  which  apprises 
the  party  proceeded  against  of  the  action,  and  service  on  a  director 
of  a  foreign  corporation  temporarily  in  the  State  is  authorized 
by  statute,  and  no  constitutional  right  of  the  party  is  violated. 
Hiller  v.  B.  &  M.  B.  B.  Co.,  70  K  T.  223.  The  same  rule  is 
held  in  Pope  v.  Terra  Haute  Car  Co.,  87  IST.  Y.  137,  and  it  seems 
the  judgment  will  be  valid  for  any  purpose  within  the  State,  and 
can  be  enforced  against  any  property  of  the  corporation  within 
the  State.  The  manner  of  commencing  the  action  is  prescribed 
by  §  432.  Our  courts  have  jurisdiction  of  an  action  brought  by 
a  citizen  of  this  State  against  a  foreign  corporation,  in  which  he 
is  a  stockholder,  to  restrain  illegal  acts  of  the  directors  when  they 
are  personally  within  the  jurisdiction  of  the  court.  Fish  v. 
Chicago,  etc.,  B.  B.  Co.,  53  Barb.  513;  and  of  an  action  by  a 
resident  in  which  the  principal  defendant  is  a  foreign  corpora- 
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tion,  brought  to  procure  a  sale  of  bonds  delivered  by  it  as  col- 
lateral to  its  notes.  Coffin  v.  Chicago,  etc.,  B.  B.  Co.,  4  Hun, 
625. 

Our  courts  have  jurisdiction  of  a  suit  by  one  foreign  corpora- 
tion against  another  and  certain  individuals,  resident  citizens  of 
this  State.  Direct  U.  S.  Cable  Co.  v.  Dominion  Tel.  Co.,  84 
N.  Y.  153,  reversing  23  Hun,  568.  Our  courts  will  not  interfere 
with  the  general  business  of  a  foreign  corporation;  Way  v.  Key- 
port,  etc.,  Co.,  16  Abb.  320n;  Howe  v.  Deuel,  43  Barb.  504;  nor 
to  regulate  their  internal  affairs,  unless  fraud  is  shown  jeopardiz- 
ing the  property  of  stockholders  in  this  State.  Howell  v.  Chicago, 
etc.,  Co.,  51  Barb.  378.  A  resident  plaintiff  stockholder  in  a 
foreign  corporation  may  maintain  an  action  against  it  though  the 
property  of  the  corporation  is  beyond  the  jurisdiction  of  the  court. 
Erwin  v.  Oregon,  etc.,  Co.,  62  How.  490.  A  national  bank, 
located  within  this  State,  is  a  domestic  corporation,  and  may  sue 
here  a  national  bank  vsdthout  the  State,  or  any  foreign  corpora- 
tion, for  any  cause  of  action.  Market  Nat.  Bank  v.  Pacific  Nat. 
Bank,  4  Law  Bull.  82.  And  jurisdiction  over  a  foreign  corpora- 
tion may  be  obtained  by  a  general  appearance.  Boot  v.  Great 
Western  B.  B.  Co.,  65  Barb.  619,  affirmed,  55  ¥.  Y.  636 ;  De 
Bemer  v.  Drew,  57  Barb.  438,  the  latter  case  holding  that  the 
court  can,  in  such  a  case,  appoint  a  receiver  of  the  former  corpora- 
tion. Suits  by  or  against  foreign  corporations  are  not  main- 
tained on  the  theory  that  the  corporation  litigant  is  here  in  person, 
but  that  it  is  represented  by  its  agent,  and  it  may  sue  or  be  sued 
in  the  courts  of  this  State.  Plimpton  v.  Bigelow,  93  N.  Y.  592. 
The  court  cannot  acquire  jurisdiction  by  consent,  and,  whenever 
attention  is  called  to  it,  may  refuse  to  exercise  its  powers.  Davids- 
hurgh  v.  Knickerhocker  Life  Ins.  Co.,  90  N.  Y.  526. 

A  foreign  corporation  cannot  sue  another  foreign  corporation 
in  the  courts  of  this  State  unless  the  cause  of  action  has  arisen  or 
the  subject  thereof  is  situated  in  this  State.  Western  Batik  v. 
City  Bank  of  Columbus,  7  How.  238.  When  an  action  was  com- 
menced between  two  corporations,  which  related  to  lands  situated 
in  another  State,  seeking  to  annul  a  conveyance  of  such  lands  to 
the  defendants,  held,  the  court  had  no  jurisdiction.  Cumberland, 
etc.,  Co.  V.  Hoffman,  30  Barb.  165.  To  enable  a  non-resident 
plaintiff  to  maintain  an  action  in  the  courts  of  this  State  against 
a  foreign  corporation,  it  must  appear  either  that  the  action  is  upon 
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a  contract  made,  executed  and  delivered  in  this  State,  or  that  the 
subject  thereof  is  situated  in  this  State.  Harriott  v.  New  Jersey 
B.  R.  Co.,  8  Abb.  284.  Where  an  attachment  issued  in  an 
action  against  a  foreign  corporation  by  a  non-resident  plaintiff 
against  their  property  here,  in  an  action  for  damages  arising  on 
a  breach  of  contract  made  out  of  this  State,  it  was  held  the  court 
had  no  jurisdiction.  Whitehead  v.  Buffalo,  etc.,  B.  B.  Co., 
18  How.  218.  Since  the  adoption  of  this  section  a  foreign 
corporation  can  only  be  sued  by  a  non-resident  in  the  cases  men- 
tioned therein.  Erwin  v.  Oregon,  etc.,  Co.,  28  Hun,  269.  Nor 
can  a  foreign  corporation  be  sued  by  another  foreign  corporation 
except  in  the  cases  therein  specified.  The  provision  is  constitu- 
tional. Duquesne  Club,  etc.  v.  Penn  Bank  of  Pittsburg,  35  Hun, 
390.  To  enable  a  non-resident  plaintiff  to  maintain  an  action 
against  a  foreign  corporation  it  must  appear  that  the  action  is 
either  upon  a  contract  made  in  this  State,  or  that  the  subject 
thereof  is  in  this  State.  Cantwell  v.  Dubuque,  etc.,  Co.,  17  How. 
16;  Brooks  v.  Stone,  19  How.  395;  Campbell  v.  Chamberlain, 
etc.,  B.  B.  Co.,  18  How.  412.  In  the  absence  of  any  allegation 
in  the  complaint  that  plaintiff  is  a  non-resident  of  the  State,  and 
therefore  disqualified  to  sue  as  a  foreign  corporation  under  §  1780, 
such  non-residence  will  not  be  presumed  in  support  of  a  de- 
murrer on  the  ground  of  want  of  plaintiff's  capacity  to  sue. 
Leslie  v.  Lorillard,  18  Week.  Dig.  288.  Defendant's  answer  set 
up  that  both  parties  were  non-residents,  and  the  case  not  within 
this  section.  Four  months  later  defendant  gave  notice  of  motion 
to  dismiss  on  same  ground.  Held,  that  a  denial  of  the  motion 
without  prejudice  to  defendant's  right  to  raise  it  on  the  trial  was 
right.  Edwa/rds  v.  Berkshire  Life  Ins.  Co.,  19  Week.  Dig.  423. 
Where  both  plaintiff  ajtid  defendant  are  foreign  corporations,  the 
court  has  jurisdiction,  if  the  cause  of  action  arose  in  this  State. 
Toronto  Trust  Co.  v.  Chicago,  etc.,  B.  B.  Co.,  32  Hun,  190. 

At  common  law,  and  before  the  statutes  of  this  State,  a  foreign 
corporation  could  not  be  sued  in  any  case  in  the  courts  of  this 
State  unless  it  saw  fit  to  voluntarily  appear.  A  non-resident  of 
the  State  cannot  maintain  an  action  in  a  court  of  this  State 
against  a  foreign  corporation  to  compel  the  specific  performance 
of  a  contract  to  sell  lands  situate  without  the  State.  An  action 
to  compel  the  specific  performance  of  such  a  contract  affects  the 
title  to  real  property.     Harm  v.  Barnegait,  etc.,  Co.,  7  Civ.  Pro.  E. 


COEPOEATIONS  AND  KECEIVEES  OF  COKPOEATIOWS.       79 

222.  Tlie  Superior  Court  of  th.e  city  of  New  York  lias  no  juris- 
diction in  an  action  brought  by  a  non-resident  against  a  foreign 
corporation,  and  tbe  objection  to  the  jurisdiction  may  be  taken  at 
any  time.  BrooJcs  v.  Mexican,  etc.,  Co.,  3  Civ.  Pro.  E.  36.  Sec- 
tions 1778,  1779,  1780  do  not  apply  to  a  municipal  corporation. 
Roosevelt  v.  Edson,  7  Civ.  Pro.  R.  5. 

If  a  contract  is  made  at  one  place,  but  is  to  be  performed  at 
another,  the  place  of  performance  governs  as  to  where  the  cause 
of  action  arose.  Burchle  v.  Eckhart,  3  !N.  Y.  132.  But  it  is  said 
that  a  note  drawn  in  Iowa,  but  payable  in  New  York,  is  not,  as 
against  the  makers,  a  cause  of  action  arising  in  this  State.  Cant- 
well  V.  Dubuque,  etc.,  B.  B.  Co.,  17  How.  16.  "When  parties 
reside  and  do  business  in  New  York,  and  there  indorse  and 
procure  to  be  discounted,  a  note  payable  in  another  State,  such 
indorsement  is  a  New  York  contract.  Artisans'  Bank  v.  Park 
Bank,  41  Barb.  599.  A  note  dated  and  payable  here,  but  nego- 
tiable elsewhere,  is  governed  by  our  laws.  Jewell  v.  Wi'ight,  30 
N.  Y.  259.  An  action  for  loss  of  baggage  may  be  maintained 
here  if  the  contract  was  made  here.  Jones  v.  Norwich,  etc.,  Co.,  50 
Barb.  193,  criticised  and  limited  in  McCorndck  v.  Pennsylvama 
B.  B.  Co.,  49  N.  Y.  303,  which  holds  that  where  the  court  has 
jurisdiction  of  the  subject-matter  of  the  cause  of  action,  consent 
may  confer  jurisdiction  of  the  person.  A  national  bank  in 
New  Orleans  drew  a  draft  on  bankers  in  New  York,  payable  to 
the  order  of  plaintiff,  who  did  business  in  New  York;  after  pre- 
sentment and  protest,  action  was  begun  and  an  attachment  levied 
upon  the  property  of  the  drawer.  Held,  that  the  cause  of  action 
arose  in  this  State,  and  the  action  was  properly  brought  here. 
Eihernia  National  Bank  v.  Laeomhe,  84  N.  Y.  367,  affirming 
21  Hun,  166.  Where  the  demand  arose  on  written  contract 
executed  and  made  payable  in  Canada,  and  the  work  contracted 
for,  except  a  small  portion,  was  done  there,  held,  not  a  New 
York  contract.  Camuphell  v.  CJiamplain,  etc.,  B.  B.  Co.,  18  How. 
412.  But  where  a  contract  was  made  in  Canada  and  was  chiefly 
performed  here,  held,  suit  would  lie  here.  Johnson  v.  Adams 
Tobacco  Co.,  14  Hun,  89. 

Where  plaintiff  made  a  contract  with  a  foreign  corporation, 
work  to  be  done  partly  here  and  partly  abroad,  an  office  to  be 
kept  in  New  York,  held,  that  the  cause  of  action  arose  in  this 
State.     Hiller  v.  B.  &  M.  B.  B.  Co.,  70  N.  Y.  223.     Where  a  loan 
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is  made  by  one  non-resident  to  another,  out  of  the  State,  but 
secured  by  a  draft  drawn  on  a  person  residing  in  the  State,  the 
cause  of  action  does  not  arise  here.  Western  Bank  v.  City  Bank, 
7  How.  238.  But  if  bonds  and  coupons,  made  in  another  State, 
are  payable  here,  the  court  has  jurisdiction,  though  both  parties 
are  foreign  corporations.  Connecticut  Mutual  Ins.  Co.  v.  Cleve- 
land B.  B.  Co.,  41  Barb.  9. 

The  courts  of  this  State  have  no  jurisdiction  of  the  assets  of  a 
foreign  corporation,  even  if  the  trustees  are  resident  here.  Bed- 
mond  V.  Enfield  Manfg  Co.,  13  Abb.  (JST.  S.)  332.  Our  courts 
will  not  entertain  jurisdiction  to  enjoin  the  business  of  a  foreign 
corporation  where  such  injunction  would  practically  suspend  the 
corporate  franchise.  Way  v.  Keyport,  etc.,  Co.,  16  Abb.  320  n. 
Chancery  had  no  jurisdiction  to  dissolve  a  foreign  corporation  and 
wind  up  its  affairs,  although  its  property  is  mainly  situated  here. 
Barclay  v.  Tallman,  4  Edw.  123.  But  it  may  appoint  a  receiver 
for  the  purpose  of  preserving  its  property.  Murray  v.  Vanderbilt, 
39  Barb.  140.  The  Supreme  Court  has  power  to  restrain  the  use 
of  the  proceeds  of  an  illegal  issue  of  stock  by  a  foreign  corpora- 
tion, and  to  appoint  a  receiver.  Fisk  v.  Chicago,  etc.,  B.  B.  Co., 
51  Barb.  513.  Our  courts  have  no  jurisdiction  in  equity  to 
restrain  a  foreign  corporation  from  doing  certain  threatened  acts 
in  another  State  in  the  nature  of  a  local  trespass.  Atlantic  & 
Pacific  Tel.  Co.  v.  B.  &  0.  B.  B.  Co.,  46  Super.  Ct.  377.  Our 
courts  have  no  jurisdiction  over  a  receiver  of  a  foreign  corporation 
appointed  by  the  court  of  another  State.  Smith  v.  McNamara, 
15  Hun,  477;  Killmer  v.  Hohart,  58  How.  452.  But  where  a 
receiver  was  appointed  in  another  State  of  a  foreign  corporation, 
but  its  funds  and  officers  were  here,  and  the  funds  in  unsafe 
hands,  held,  a  stockholder  could  maintain  an  action  for  a  receiver. 
Bedmond  v.  Hoge,  3  Hun,  171.  A  person  wrongfully  in  pos- 
session in  this  State,  of  the  assets  of  a  foreign  corporation  is 
liable  to  an  action  by  creditors  in  this  State.  Tinkham  v.  Borst, 
31  Barb.  407.  A  creditor  of  a  foreign  corporation  may  pursue 
his  demand  in  this  State,  against  a  corporation  formed  in  this 
State,  to  whom  the  property  of  such  foreign  corporation  has 
been  transferred,  in  consideration  of  the  issue  of  shares  in  the 
New  York  company  to  the  stockholders  of  the  foreign  company. 
Barclay  v.  Quicksilver  Mining  Co.,  9  Abb.  (N.  S.)  283.  Our 
courts  may   obtain  jurisdiction  over  a   foreign   corporation  by 
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service  of  process  on  its  president  within  tkis  State,  though  the 
service  is  effected  by  a  trick.  Atlantic,  etc.,  Co.  v.  B.  &  0.  B.  R. 
Co.,  46  Super.  Ct.  377.  A  voluntary  appearance  by  a  corporation 
confers  jurisdiction,  as  in  case  of  a  natural  person,  to  the  same 
extent  as  actual  service  of  process.  Attorney-General  v.  Guardian 
Ins.  Co.,  77  N.  Y.  272.  But  not  so  as  to  an  appearance  to 
move  to  set  aside  an  irregular  process.  Tiffamy  v.  Lord,  5  N.  Y. 
310.  Nor  is  want  of  jurisdiction  of  the  subject-matter  waived 
by  voluntary  appearance.  Callahan  v.  New  York,  66  N.  Y. 
656.  But  jurisdiction  having  been  once  acquired  over  the  par- 
ties and  subject-matter,  every  presumption  is  in  favor  of  the 
legality  of  the  judgment.  Blahe  v.  Lyon,  etc.,  Man'f'g  Co.,  11 
]Sr.  Y.  626. 

The  courts  of  this  State  will  entertain  actions  in  favor  of  resi- 
dent plaintiffs  against  foreign  corporations  not  only  to  recover  at 
law  but  also  in  equity,  including  suits  in  favor  of  resident  share- 
holders who  have  clear  rights  to  be  protected,  and  they  will  compel 
the  enforcement  by  officers  and  directors  of  foreign  corporations, 
if  properly  brought  into  court,  of  the  contract  obligations  of  the 
corporation,  if  the  neglect  or  violation  of  such  contract  obligations 
amounts  to  a  breach  of  trust  or  duty  which  will  be  productive 
of  injury  to  such  resident  shareholders,  in  matters  removed  from 
the  ordinary  powers  or  discretion  of  such  directors,  and  no  ade- 
quate remedy  at  law  is  available.  The  courts  of  this  State  will 
refuse  to  act  against  foreign  corporations,  however,  in  a  suit 
brought  by  a  resident  stockholder  against  them,  where  only  the 
mere  internal  affairs  of  the  corporation,  resting  in  the  untram- 
meled  discretion  of  its  directors  as  its  governing  or  controling 
agents,  are  involved;  or  where  the  remedy  sought  can  only  be 
given  by  the  courts  of  the  sovereignty  by  which  the  corporation 
was  created,  or  where  a  decree  would  be  abortive.  Ives  v.  Smith, 
19  St.  Kep.  656. 

A  foreign  executor  who  takes  out  ancillary  letters  on  his  estate, 
becomes  a  domestic  executor  and  may  be  sued  as  such  by  a  for- 
eign creditor  on  a  claim  arising  in  this  State.  A  recovery  in  such 
action  cannot  be  defeated  on  the  ground  that  it  may  be  ineffective 
because,  as  against  him,  the  executor  would  be  required  to  trans- 
mit all  collected  assets  with  the  original  probate  jurisdiction. 
The  word  "  only,"  §  1780,  is  inserted  as  a  word  of  restriction,  and 
implies  a  general  jurisdiction  purposely  narrowed  and  restrained. 
Actions,  Vol.  I  —  6 
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Hopper  V.  Hopper,  125  N.  Y.  400 ;  s,  c,  35  St.  Eep.  400 ;  s.  c,  20 
Civ.  Pro.  R.  102. 

In  an  action  against  a  foreign  corporation  to  recover  for  in- 
juries causing  death  vsrhich  occurred  outside  of  tlie  State,  it  is 
insufficient  if  the  complaint  show  that  the  foreign  statute,  upon 
which  the  action  was  based,  is  of  similar  import  and  character  to 
that  of  this  State.  It  is  not  necessary  that  it  should  be  exactly 
the  same.  If  it  does  not  appear  upon  the  face  of  the  complaint 
that  defendant  is  a  foreign  corporation,  a  demurrer  cannot  be 
sustained.  In  such  case  the  objection  must  be  raised  by  a  motion 
to  set  aside  the  summons  where  an  appearance  would  confer 
jurisdiction ;  or  in  cases  where  an  appearance  would  have  con- 
ferred jurisdiction,  it  may  be  raised  by  answer  or  at  the  trial,  or 
upon  appeal  or  by  the  court  itself.  Guernsey  v.  Ora/nd  Trunk 
B.  R.  Co.  of  Canada,  37  St.  Eep.  557;  s.  c,  13  Supp.  645. 
Section  1780  does  not  prevent  the  courts  of  this  State  from  enter- 
taining jurisdiction,  but,  on  the  other  hand,  expressly  gives  juris- 
diction where  the  cause  of  action  arose  in  this  State.  Griesa  v. 
Massachusetts  Benefit  Association,  39  St.  Kep.  1 ;  s.  c,  15  N.  Y. 
Supp.  71. 

Where  parties  resident  in  New  Jersey  made  a  contract  in  that 
State,  the  courts  of  this  State  will  not  entertain  jurisdiction. 
Perry  v.  Erie  Transfer  Company,  28  Abb.  N.  C.  430,  affirmed, 
46  St.  Eep.  185,  19  Supp.  239.  Same  case,  on  a  subsequent  trial 
and  appeal,  53  St.  Eep.  136.  See,  also,  same  case,  16  Supp.  153, 
19  Supp.  239 ;  20  Supp.  891,  23  Supp.  878,  4  Misc.  598,  1  Misc. 
208,  22  Civ.  Pro.  E.  178. 

A  non-resident  cannot  maintain  an  action  against  a  foreign 
corporation  unless  the  contract  was  made  within  the  State  or 
unless  the  cause  of  action  arose  therein.  Unless  a  foreign  cor- 
poration appears  in  such  an  action  and  either  expressly  or  tacitly 
acquiesces  in  the  jurisdiction  to  the  court,  none  is  acquired  unless 
it  is  established  either  that  the  plaintiff  is  a  resident  of  or  that  the 
contract  was  made  or  the  cause  of  action  arose  within  the  State. 
An  attachment  will  not  be  supported  under  such  circumstances. 
Smith  V.  Union  Milk  Company,  70  Hun,  348 ;  s.  c,  53  St.  Eep. 
891,  24  Supp.  79,  affirmed,  143  N.  Y.  622.  Where  nothing 
appears  to  the  contrary,  the  court  will  assume  that  plaintiffs  are 
residents  of  the  State  and  take  jurisdiction  of  an  action  against  a 
foreign  corporation.  Sims  v.  Bonner,  16  Supp.  801 ;  s.  c,  21 
Civ.  Pro.  E.  355. 
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The  City  Court  of  New  York  has  jurisdiction  in  an  action  by 
residents  or  domestic  corporations  against  foreign  corporations 
for  every  cause  of  action  over  vphich  it  has  jurisdiction  against 
residents  or  domestic  corporations  under  §  1780.  In  the  absence 
of  an  allegation  in  the  complaint  that  plaintiff  is  a  non-resident  of 
the  State  and,  therefore,  disqualified  to  sue  a  foreign  corporation 
by  reason  of  §  1780,  such  non-residency  will  not  be  assumed  in 
support  of  a  demurrer  on  the  ground  of  want  of  plaintiff's  capacity 
to  sue.  Hand  v.  Society  for  Savings  of  Cleveland,  44  St.  Kep. 
785 ;  citing  Leslie  v.  Lorillard,  18  Week.  Dig.  288. 

The  Superior  Court  of  New  York  has  jurisdiction  of  an  action 
by  a  resident  of  this  State  against  a  foreign  corporation  for  an 
injury  intlicted  in  another  State  where  process  has  been  legally 
served  within  the  county,  the  plaintiff  being  a  resident  of  tbis 
State.  Flinn  v.  Central  Railroad  Co.  of  New  Jersey,  51  St.  Eep. 
84,  affirming  27  Abb.  N.  C.  31;  s.  c,  15  Supp.  328;  s.  c,  on 
second  appeal,  22  Supp.  383;  s.  c,  20  Civ.  Pro.  R.  179;  s.  c, 
23  Civ.  Pro.  E.  106 ;  s.  c,  2  Misc.  508.  A  court  of  this  State 
has  no  jurisdiction  to  grant  an  attachment  unless  it  appears  that 
the  plaintiff  is  a  resident  of  this  State  or  that  the  contract  was 
made  in  the  State  or  that  the  cause  of  action  arose  therein  as 
against  a  foreign  corporation.  Adler  v.  Order  of  American  Fra- 
ternal Circle  of  Baltimore  City,  19  Supp.  885 ;  s.  c,  28  Abb. 
N.  C.  233,  citing  Oliver  v.  Manufacturing  Co.,  10  JST.  Y.  Supp. 
771.  For  note  on  the  question,  "  What  is  to  be  deemed  the  phice 
where  the  cause  of  action  arose  ?  "  see  28  Abb.  N.  C.  435. 

The  jurisdiction  of  the  Supreme  Court  over  the  persons  of 
parties  to  an  action  may  be  presumed  and  the  facts  conferring 
jurisdiction  need  not  be  set  forth.  Defects  to  be  available  on 
demurrer  must  appear  on  the  face  of  the  complaint,  and  where  the 
Supreme  Court  has  jurisdiction  of  the  subject-matter  of  an  action 
against  a  corporation  a  demurrer  is  not  well  taken  where  the  non- 
residance  of  plaintiff  does  not  appear  on  the  face  of  the  complaint. 
Gervais  v.  Chicago,  EocJc  Island,  etc.,  R.  R.  Co.,  18  Civ.  Pro.  R 
404.  The  court  has  no  jurisdiction  over  a  foreign  corporation 
in  an  action  brought  against  it  by  a  non-resident  except  as  pro- 
vided in  §  1780,  and  objection  to  the  jurisdiction  may  be  taken 
at  any  time  although  defendant  has  appeared  generally  and  put 
in  an  answer  in  which  such  objection  is  not  taken.  Where  some 
of  joint  plaintiffs  are  non-residents  and  the  remainder  are  resi- 
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dents,  the  objection  to  the  jurisdiction  still  holds  good.  Brooks  v. 
Mexican  Construction  Co.,  49  Super.  Ct.  234. 

A  non-resident,  though  appointed  an  administrator  in  this  State, 
does  not  become  a  resident  of  the  State  so  as  to  enable  him  to 
maintain  an  action  against  a  foreign  corporation  in  a  cause  of 
action  for  a  tort  which  did  not  arise  within  this  State.  Juris- 
diction cannot  be  conferred  on  the  parties  by  consent  or  stipula- 
tion of  the  parties,  and  the  objection  may  be  taken  at  any  stage 
of  the  action,  and  it  seems  the  court  may,  upon  its  own  motion, 
when  attention  is  called  to  the  facts,  refuse  to  proceed  further  and 
dismiss  the  action.  Rohinson  v.  Ocecmdc  Steam  Namgation  Co., 
112  K  Y.  315,  affirming  15  Civ.  Pro.  R.  88;  s.  c,  56  Super. 
Ct.  108. 

Section  1780  specifies  the  only  cases  in  which  an  action  against 
a  foreign  corporation  may  be  maintained  by  a  non-resident  in  the 
courts  of  this  State.  Every  rule  of  comity  and  of  natural  justice 
is  satisfied  by  giving  redress  in  our  courts  to  non-resident  litigants 
where  the  cause  of  action  arose  or  where  the  subject-matter  of  the 
litigation  is  situated  in  this  State.  Even  where  our  courts  have 
jurisdiction  in  a  cause  of  action  affecting  a  non-resident,  they  may, 
from  motives  of  policy,  refuse  to  exercise  it.  Colorado  State 
Banlc  V.  Gallagher,  76  Hun,  310. 

Stromeyer  v.  Combes,  2  Supp.  232 ;  s.  c,  18  St.  Eep.  154,  holds 
that  a  stockholder  cannot  sue  an  officer  of  a  corporation  for  injury 
to  corporate  property  caused  by  the  latter's  misfeasance  in  office 
unless  the  corporation  refuses  to  sue,  and  in  that  case  the  corpora- 
tion must  be  made  a  party  defendant.  Section  1780  of  tbe  Code 
is  held  not  to  apply  to  a  stockholder  under  such  circumstances, 
but  on  the  other  hand,  resident  stockholders  of  a  foreign  corpora- 
tion may  maintain  an  action  under  this  section  to  enjoin  it  and 
its  directors  from  constructing  branch  lines  of  railroad  and  from 
expending  funds  therefor  which  are  within  the  State,  to  the  irre- 
parable injury  of  the  stockholders.  Ives  v.  Smith,  3  Supp.  645 ; 
s.  c,  19  St.  Eep.  556. 

Attachment  against  a  foreign  corporation  is  void  where  it  is 
granted  on  papers  which  do  not  affirmatively  show  that  the  case  is 
within  the  provisions  of  §  1780.  That  section  does  not  restrict 
the  constitutional  jurisdiction  of  the  Supreme  Court,  but  confers 
jurisdiction  of  foreign  corporations  in  cases  where  it  did  not  exist 
before.     Ladenhurgh  v.  Commercial  Bank  of  Newfoundland,  67 
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St.  Rep.  466,  87  Hun,  269,  24  Civ.  Pro.  R.  234,  33  Supp.  821, 
affirmed,  146  N.  Y.  406.  Whether  a  cause  of  action  arose  within 
the  State  or  within  the  boundary  of  a  foreign  State  must  be  deter- 
mined by  the  allegations  of  the  pleadings  exclusively.  The 
regular  method  of  raising  the  question  of  jurisdiction  of  the  cause 
of  action  is  by  the  interposition  of  a  demurrer  or  answer  to  the 
complaint  and  not  by  motion  to  dismiss.  Delaware,  Lackawanna 
&  Western  R.  B.  Co.  v.  New  York,  Susquehanna  B.  B.  Co.,  67 
St.  Rep.  784. 

The  jurisdiction  of  the  court  on  the  ground  that  both  parties 
were  foreign  corporations  will  not  be  considered  on  a  motion  to 
dismiss  for  laches  of  plaintiff.  Moffett,  Hodgkins  &  Clark  Co.  v. 
Peoria  Water  Co.,  64  St.  Rep.  410,  83  Hun,  73,  31  Supp.  713, 
affirmed,  148  JST.  Y.  737.  A  District  Court  in  the  city  of  New 
York  has  no  jurisdiction  of  an  action  between  foreign  corpora- 
tions unless  the  property  was  situated,  or  the  contract  sued  upon 
was  made,  or  the  cause  of  action  arose  within  this  State.  Pro- 
gressive Power  Co.  v.  Wrought  Iron  Bridge  Co.,  14  Misc.  23,  35 
Supp.  130. 

Where  in  an  action  against  a  foreign  corporation  the  status  of 
plaintiff  as  a  foreign  corporation  is  conceded  or  otherwise  ascer- 
tained, and  the  case  does  not  present  one  of  the  exceptions  under 
§  1780,  the  courts  of  this  State  cannot  proceed  to  adjudge  the 
rights  of  the  litigants,  but  must  dismiss  the  action.  Oundlin  v. 
Hamburg^ American  Packet  Co.,  31  Abb.  N.  C.  437,  8  Misc.  291, 
28  Supp.  573,  59  St.  Rep.  208,  citing  Perry  v.  Erie  Transfer  Co., 
28  Abb.  N.  C.  430 ;  Davidsburg  v.  Enickerhocker  Life  Ins.  Co., 
90  N".  Y.  526;  Bobinson  v.  Oceanic  Steam  Navigation  Co.,  112 
K  Y.  315. 

An  agreement  made  in  New  York  to  render  services  though  it 
did  not  fix  the  price  is,  nevertheless,  a  contract  within  §  1780, 
providing  that  an  action  against  a  foreign  corporation  may  be 
maintained  for  the  breach  of  a  contract  made  within  the  State. 
Bobeson  v.  Central  Bailroad  Co.,  76  Hun,  444,  28  Supp.  104,  59 
St  Rep.  180.  Where  plaintiffs  are  residents  of  the  State  of  New 
York  they  are  expressly  authorized  to  sue  a  foreign  corporation  for 
any  cause  of  action.  People  v.  American  Loan,  &  Trust  Co.,  43 
St.  Rep.  332;  s.  c,  17  Supp.  76.  Resident  stockholders  of  a 
foreign  corporation  may  sue  another  foreign  corporation  and  com- 
pel it  to  perform  its  agreements  and  issue  certain  of  its  capital 
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stock  in  the  company  of  which  plaintiffs  are  stockholders,  or  in 
case  of  its  failure  to  issue  the  same,  then  to  recover  damages. 
Babcock  v.  Schuylkill,  etc.,  R.  B.  Co.,  9  Supp.  845. 

An  attachment  against  a  foreign  corporation  for  a  cause  of 
action  which  does  not  appear  to  have  arisen  in  the  State  will  be 
vacated  where  the  affidavit  therefor  fails  to  show  that  plaintiff  was 
a  resident  of  the  State.  Oliver  v.  Walter  Heyward  Chair  Manu- 
facturing Co.,  10  Supp.  770.  Under  a  bill  of  lading  issued  in  a 
foreign  country  for  goods  to  be  transported  therefrom  to  New 
York,  an  action  for  damages  to  the  goods  in  course  of  transpor- 
tation is  upon  a  cause  of  action  arising  in  New  York,  within 
subdivision  3  of  §  1780.  Bohertson  v.  National  Steamship  Co., 
14  Supp.  313. 

In  Jacobs  v.  Mexican  Sugar  Befining  Co.,  104  App.  Div.  242, 
93  Supp.  776,  it  was  held  that  the  action  there  sought  to  be 
brought  could  not  be  maintained  under  §  1781,  but  could  be 
maintained  under  that  provision  of  §  1780  which  provides  that 
an  action  against  a  foreign  corporation  may  be  maintained  against 
a  resident  of  the  State  for  any  cause  of  action. 

An  action  brought  by  a  stockholder  of  a  foreign  corporation  in 
his  own  behalf  and  on  behalf  of  all  of  the  stockholders  similarly 
situated,  the  complaint  in  which  alleges  that  the  officers  and 
directors  of  the  corporation  have  fraudulently  attempted  to  cancel 
a  certain  lease  and  thus  destroy  a  valuable  asset  of  the  corporation, 
is  not  brought  on  behalf  of  the  corporation  and  is  not  prohibited 
by  this  section.  Jacobs  v.  Mexican  Sugar  Befin.  Co.,  45  Misc. 
180,  91  Supp.  902,  affirmed,  104  App.  Div.  242,  93  Supp.  776. 

The  mere  bringing  of  an  action  to  recover  a  sum  of  money 
upon  a  negotiable  instrument  is  not  doing  business  within  the 
State,  and  §  1779  expressly  provides  that  a  foreign  corporation 
may  maintain  an  action  subject  to  the  same  regulations,  and  in 
like  manner,  as  domestic  corporations,  except  as  otherwise  spe- 
cially prescribed  by  law.  Sections  31  and  32  of  the  Banking 
Law  do  not  prescribe  any  different  rule.  Citizens'  State  Bank 
V.  Coivles,  89  App.  Div.  281,  86  Supp.  38,  reversed  on  another 
point,  180  ISr.  Y.  346. 

When  it  does  not  appear  in  the  complaint  of  a  foreign  corpo- 
ration suing  in  this  State  that  it  is  a  stock  corporation,  the  com- 
plaint should  not  be  dismissed  because  it  does  not  set  out  that  the 
corporation  was  authorized  to  do  business  in  this  State,  as  required 
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By  §  15  of  the  General  Corporation  Law.  The  presumption  is 
by  reason  of  §  1779  that  a  foreign  corporation  has  a  right  to  sue 
in  this  State,  and  none  but  foreign  stock  corporations  are  within 
the  prohibition.  South  Bay  Co.  v.  Howey,  113  App.  Div.  382, 
98  Supp.  909.    Reversed  on  this  point,  190  N.  Y.  241. 

The  assignee  of  a  foreign  corporation,  which  could  not  itself 
sue  because  not  authorized  under  the  'statute  to  do  business 
within  this  State,  may  sue  upon  the  demand  assigned,  as  the 
statute  affects  the  remedy  only,  but  does  not  affect  the  right  to 
sue  upon  the  cause  of  action.  Lindheim  v.  Siit,  38  Misa  62,  68 
Supp.  145. 

The  objection  that  the  plaintiff,  a  foreign  corporation,  had  not 
complied  with  the  statutes  entitling  it  to  transact  business  in  the 
State  of  New  York,  or  to  maintain  an  action  therein,  is  not 
available  for  the  first  time  iipon  an  appeal  from  the  judgment  in 
favor  of  the  plaintiff.  So  held,  upon  the  ground  that  the  point 
was  not  raised  by  the  pleadings,  and  it  was  not  made  upon  the 
trial.  City  Trust  Co.  v.  Wilson  Mfg.  Co.,  58  App.  Div.  271,  68 
Supp.  1004. 

No  law  prohibits  a  foreign  corporation  from  commencing  an 
action  in  this  State  against  a  natural  person,  and  where  a  do- 
mestic corporation  would  have  been  authorized  to  maintain  an 
action  there  is  no  other  provision  by  which  a  plaintiff  is  prohibited 
from  maintaining  it.  Section  15  of  the  General  Corporation 
Law  only  applies  to  corporations  doing  business  in  the  State  of 
New  York.  Batcheldor  <&  Lincoln  Co.  v.  Knopf,  54  App.  Div. 
329,  66  Supp.  513. 

The  bringing  of  an  action  in  this  State  by  a  foreign  corporation 
is  not  evidence  that  the  contract  upon  which  the  action  was  based 
was  made  in  the  State,  and  in  order  to  maintain  the  action  it  is 
not  necessary  that  the  corporation  should  obtain  from  the  secre- 
tary of  state  the  certificate  required  by  §  15,  chapter  687,  of  the 
Laws  of  1892.  Lukens  Iron  &  Steel  Co.  v.  Payne,  13  App.  Div. 
11,  43  Supp.  376. 

In  Maybon  v.  Ongley  Electric  Co.,  24  App.  Div.  50,  48  Supp. 
973,  it  was  held  that  the  question  whether  the  cause  of  action 
sued  upon  arose  within  this  State  should  not  be  decided  upon  the 
motion  to  set  aside  the  service  of  the  summons. 

The  complaint  alleged  that  plaintiff  is  engaged  in  business  in 
this  State,  but  it  does  not  allege  that  he  is  a  resident  thereof,  and 
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further  alleged  that  the  defendant  is  a  foreign  corporation.  This  is 
not  sufficient  to  establish  jurisdiction  under  §  1780;  and  upon 
such  complaint  on  an  affidavit  which  sets  up  no  other  jurisdic- 
tional facts,  the  order  for  the  publication  of  the  summons  in  the 
action  is  improperly  granted.  Bogert  v.  Otto  Gas  Engine  Works, 
28  App.  Div.  463,  51  Supp.  118. 

The  City  Court  of  New  York  has  jurisdiction  of  an  action 
brought  by  a  resident  of  Brooklyn  against  a  foreign  corporation 
on  a  contract  made  out  of  this  State.  Maas  v.  Cunard  8.  8.  Co., 
Ltd.,  19  Misc.  100,  43  Supp.  219,  affirming  18  Misc.  379,  41 
Supp.  1122. 

Where  it  is  not  shown  that  the  contract  was  made  out  of  the 
State,  or  that  plaintiff  is  a  non-resident,  an  objection  made  at  the 
close  of  the  trial  that  the  court  is  without  jurisdiction  is  not 
available,  although  the  defendant  is  a  foreign  corporation.  8imon 
V.  Sheridan  &  Shea  Co.,  21  Misc.  489,  47  Supp.  647. 

A  non-resident  cannot  maintain  an  action  against  a  foreign 
carrier  to  recover  for  goods  shipped  under  a  through  contract 
from  a  point  in  Massachusetts  to  a  point  in  New  Jersey,  taken 
from  Massachusetts  by  connecting  carrier  to  New  Jersey,  in  which 
latter  State  the  conversion  complained  of  occurred,  as  the  con- 
tract was  made  and  the  cause  of  action  arose  without  the  State. 
Monda  v.  Wells,  Fargo  &  Co.,  20  Misc.  685,  46  Supp.  683, 
affirmed,  21  Misc.  308. 

The  courts  of  this  State  have  no  jurisdiction  over  an  action 
brought  by  a  resident  of  New  Jersey  against  a  corporation  organ- 
ized under  the  laws  of  Great  Britain,  to  recover  on  a  policy  of 
fire  insurance  issued  by  the  eorporation  in  the  State  of  New 
Jersey  upon  property  situated  therein.  The  question  of  jurisdic- 
tion may  be  raised  by  motion  to  dismiss  at  the  close  of  plaintiff's 
ease,  where  it  appears  that  the  plaintiff's  non-residence  was  put  in 
issue  by  the  pleadings  and  that  the  question  was  thereafter  raised 
at  the  earliest  opportunity.  Day  v.  Sun  Insuram^e  Co.,  40  App. 
Div.  305,  57  Supp.  1033,  affirmed  on  opinion  below,  167  N.  Y. 
543. 

In  an  action  brought  in  the  State  by  one  foreign  corporation 
against  another  corporation  for  breach  of  contract,  an  attachment 
cannot  issue  unless  it  appears  by  affidavit,  as  required  by  §  1780, 
that  the  contract  was  "  made  within  the  State,  relating  to  property 
situated  within  the  State  at  the  time  of  the  making  thereof." 
People  V.  St.  Nicholas  Bank,  44  App.  Div.  313,  60  Supp.  719. 
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In  Matter  of  Crosby,  28  Misa  300,  59  Supp.  865,  provisions 
of  §  1Y80  of  the  Code,  relative  to  jurisdiction  of  the  court  over  a 
foreign  corporation  in  that  jurisdiction,  invoked  by  a  non-resident, 
held  to  apply  to  a  special  proceeding  as  well  as  to  an  action. 
Reversed,  43  App.  Div.  618,  on  authority  of  Matter  of  Boippleye, 
43  App.  Div.  85. 

In  Strarni  v.  Brandt-Dent  Co.,  Yl  App.  Div.  234,  75  Supp. 
698,  affirmed  without  opinion,  175  E".  Y.  463,  it  was  held  that 
the  cause  of  action  arises  where  the  contract  is  to  be  performed, 
and  where  the  contract  is  for  services  the  cause  of  action  arises 
where  it  is  contemplated  the  principal  services  are  to  be  and  are 
performed. 

The  Supreme  Court  may  try  an  issue  and  require  an  account- 
ing and  compel  the  restoration  of  any  property  appropriated  by  a 
defendant,  even  though  such  decree  will  operate  upon  property 
beyond  the  jurisdiction  of  the  court.  Haillenborg  v.  Greene,  66. 
App.  Div.  590,  73  Supp.  403. 

It  is  quite  true  that  a  foreign  corporation  has  but  one  domicil, 
namely,  in  the  sovereignty  which  incorporates  it,  but  it  is  equally 
true  that  the  State  may  authorize  it  to  transact  business  within 
its  boundaries  or  permit  it  to  institute,  maintain  and  defend  suits 
in  any  of  its  courts.  Scliaraimaiwn  &  Sons  v.  DePalo,  66  App. 
Div.  29,  72  Supp.  1008. 

The  cause  of  action  referred  to  in  this  section  as  one  which 
"  arises  within  the  State  "  must  be  one  local  in  its  nature  with 
reference  to  the  State,  and  the  judgment  recovered  by  one  foreign 
corporation  against  another  in  the  State  of  their  domicil,  which 
has  failed  of  enforcement  in  the  jurisdiction  where  rendered, 
cannot  be  regarded,  when  sued  upon  within  this  State,  as  a  cause 
of  action  arising  therein,  upon  which  an  action  between  them  may 
be  maintained;  however,  in  legal  contemplation  it  may  be  re- 
garded as  an  unperformed  obligation  of  the  judgment  debtor. 
Anglo-Americam.  Provision  Co.  v.  Davis  Provision  Co.,  169  N.  Y. 
506,  affirming  50  App.  Div.  273,  63  Supp.  987. 

The  Supreme  Court  has  no  jurisdiction  of  an  action  brought  by 
one  foreign  corporation  against  another  foreign  corporation,  ex- 
cepting in  the  cases  .specified  in  §  1780.  Snow-Church  &  Co.  v. 
Snow-Church  Co.,  80  App.  Div,  40,  80  Supp.  512. 

A  complaint  in  an  action  against  a  foreign  corporation  which 
does  not  disclose  whether  or  not  the  plaintiff  is  a  resident  of  the 
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State  is  not  demurrable  upon  the  ground  that  the  plaintiff  has  no 
legal  capacity  to  maintain  the  action  under  this  section,  as  that 
fact  does  not  appear  on  the  face  of  the  complaint.  The  objection 
that  the  facts  stated  in  the  complaint  do  not  constitute  a  cause  of 
action  has  no  application  to  the  question  whether  the  plaintiff  has 
legal  capacity  to  maintain  the  action.  Herbert  v.  Montana  Dia- 
mond Co.  of  America,  81  App.  Div.  212,  80  Supp.  717. 

This  section  is  an  enlargement,  not  a  restriction,  of  the  juris- 
diction of  the  Supreme  Court,  where  attachment  proceedings  are 
attempted  to  be  taken  against  a  foreign  corporation.  To  sustain 
an  attachment  in  an  action  brought  against  a  foreign  corporation 
upon  a  promissory  note  it  is  necessary  for  plaintiffs  to  show  that 
they  are  residents  of  the  State,  or  that  the  cause  of  action  arose 
within  the  State.  Coolridge  v.  American  Realty  Co.,  91  App. 
Div.  14,  86  Supp.  318. 

A  foreign  corporation  may  be  sued  by  a  resident  of  this  State 
under  this  section,  and  even  by  the  common  law,  if  such  a  corpo- 
ration sees  fit  voluntarily  to  appear  in  the  action  jurisdiction  was 
acquired.  Pruyn  v.  McCreary,  105  App.  Div.  302,  93  Supp.  995, 
affirmed,  182  jST.  Y.  568. 

In  determining  whether  a  cause  of  action  arose  within  the 
State,  for  the  purpose  of  deciding  whether  the  courts  in  this  State 
have  jurisdiction  of  an  action  brought  by  a  non-resident  against 
a  foreign  corporation,  the  allegations  of  the  pleadings  may  alone 
be  considered.  Rosenblatt  v.  Jersey  Novelty  Co.,  45  Misc.  59, 
90  Supp.  816. 

The  section  does  not  relate  to  the  cause  of  action,  but  merely 
to  the  jurisdiction  of  the  court  to  entertain  the  action,  and  unless 
it  appears  upon  the  face  of  the  complaint  that  the  action  is  one 
not  permitted  by  this  section,  an  objection  based  thereon  will  be 
unavailing  on  demurrer.  MacGinniss  v.  Amalgamiated  Copper 
Co.,  45  Misc.  106,  91  Supp.  591. 

A  foreign  plaintiff  who  brings  action  against  a  foreign  defend- 
ant to  recover  the  agreed  price  of  goods  sold  in  another  State  is 
not  entitled,  under  an  attachment,  to  levy  upon  an  indebtedness 
due  the  defendant  from  a  foreign  corporation  which  has  complied 
with  our  laws  by  filing  its  certificate  and  paying  its  taxes  so  as  to 
entitle  it  to  sue  on  its  own  contracts  in  our  courts,  and  which,  as  a 
matter  of  fact,  has  its  chief  office  and  transacts  much  of  its  busi- 
ness in  this  State.  Bridges  v.  Wade,  113  App.  Div.  350,  09 
Supp.  126. 
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Lack  of  jurisdiction  depending  upon  a  question  of  fact  must 
be  pleaded  as  a  defence,  or  else  evidence  thereof  may  be  excluded. 
Hence,  when  a  plaintiff  has  unnecessarily  alleged  her  residence  in 
the  complaint,  a  foreign  defendant  cannot  raise  the  issue  by  a 
general  denial,  for  a  denial  does  not  raise  issues  on  immaterial 
allegations  of  the  complaint.  Uba/rt  v.  Baltimore  &  0.  B.  B.  Co., 
117  App.  Div.  831,  102  Supp.  1000. 

Sub.  3.    Waiver  of  Misnomer  and  Proof  of  Corporate  Existence. 

§§  1776,  1777. 

§   1776.    When  proof  of  corporate  existence  unnecessary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiflF  need  not 
prove,  upon  the  trial,  the  existence  of  the  corporation,  unless  the  answer  is 
verified,  and  contains  an  affirmative  allegation  that  the  plaintiff,  or  the  de- 
fendant, as  the  ease  may  be,  is  not  a  corporation. 

§  1777.   Misnomer,  'when  waived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  corporation, 
the  defendant  is  deemed  to  have  waived  any  mistake  in  the  statement  of  the 
corporate  name,  unless  the  misnomer  is  pleaded  in  the  answer,  or  other  plead- 
ing in  the  defendant's  behalf. 

Misnomer  is  waived  by  pleading  niul  tiel  corporation.  Trus- 
tees, etc.,  V.  Tryon,  1  Duer,  451.  A  misnomer  of  a  corporation  is 
waived  unless  pleaded,  and  this  as  well  when  the  corporation 
suffers  a  default  as  when  it  answers.  Whittlesy  v.  Fromtz,  74 
K".  Y.  456. 

In  City  of  New  York  v.  Union  By.  Co.  of  the  City  of  New 
York,  31  Misc.  451,  §  1777  was  applied,  it  being  held  that  as 
defendant  did  not  plead  the  misnomer,  it  was  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate  name. 

Although  a  religious  corporation  sued  under  a  wrong  name,  it 
was  held  that  the  defect  must  be  raised  unequivocally  by  the 
answer  or  it  was  waived,  but  the  question  of  misnomer  was  not 
raised  by  the  mere  allegation  that  the  plaintiff  was  not  incorpo- 
rated. Associate  Presbyterian  Congregation  v.  Hamna,  113  App. 
Div.  12,  98  Supp.  1082. 

Where  the  complaint  avers  that  it  is  a  foreign  corporation,  it  is 
required  that  the  defendant  make  an  affirmative  verified  allega- 
tion that  it  is  not  a  corporation  in  order  to  put  such  fact  in  issue. 
Steele  v.  B.  M.  Gilmore  Mfg.  Co.,  77  App.  Div.  199,  78  Supp. 
1078. 

A  general  denial  interposed  by  a  corporation  to  an  action  for 
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goods  sold  to  it  does  not  put  in  issue  its  incorporation,  and  the 
plaintiff  need  not  prove  it.  Deutz  Lithographic  Co.  v.  Internor 
tional  Beg.  Co.,  32  Misc.  687,  66  Supp.  540. 

Where  the  complaint  alleged  that  the  defendant  was  a  foreign 
corporation,  and  the  answer  denied  that  allegation  but  contained 
no  affirmative  allegation  that  defendant  was  not  a  corporation,  it 
was  held  not  necessary  for  the  plaintiff  to  prove  on  the  trial  the 
defendant's  incorporation.  The  failure  of  the  answer  to  present 
an  issue  as  to  the  defendant's  incorporation  cannot  be  aided  by 
statements  contained  in  the  verification  itself.  Nickerson  v. 
Cantmi  Marble  Co.,  35  App.  Div.  Ill,  54  Supp.  705. 

Since  an  affirmative  allegation  that  defendant  is  a  foreign  cor- 
poration would  suffice  to  establish  the  fact  upon  the  trial  in  the 
absence  of  an  affirmative  allegation  that  the  defendant  is  not  a 
corporation,  such  a  positive  and  unqualified  allegation  in  an 
affidavit  to  procure  an  attachment  is  a  sufficient  foundation  there- 
for. Simons  v.  Lehigh  Mills  Co.,  53  Misc.  368,  104  Supp.  739 ; 
Anthony  &  Co.  v.  Fox,  53  App.  Div.  200,  65  Supp.  806 ;  Steele 
V.  n.  M.  Gilmour  Mfg.  Co.,  77  App.  Div.  199,  78  Supp.  1078. 

Under  §  1776,  unless  the  answer  contains  an  affirmative  alle- 
gation that  plaintiff  is  not  a  corporation,  a  statement  in  the 
answer  that  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  incorporation  alleged  in  the  complaint, 
does  not  put  plaintiff  to  proof  of  such  incorporation.  A  general 
rule  of  pleading  that  it  is  a  sufficient  denial  to  aver  that  the 
defendant  "  has  no  knowledge  or  information  sufficient  to  form  a 
belief  "  as  to  fact  traversed,  is  qualified  by  this  section,  so  that 
proof  is  not  necessary  as  to  plaintiff's  incorporation  under  such  a 
denial.  East  River  Electric  Light  Co.  v.  Clarh,  18  Supp.  463  ;  s.  c, 
45  St.  Hep.  635.  To  same  effect.  Crown  Point  Iron  Co.  v.  Fitz- 
gerald, 14  St.  Kep.  427;  Taendsticksfabriks  Aktieholaget  Vulcan 
v.  Myers,  58  Hun,  161,  11  Supp.  663,  34  St.  Kep.  122;  McElwee 
Manufacturing  Co.  v.  Trowbridge,  68  Hun,  28,  52  St.  Eep.  64, 
22  Supp.  674 ;  Dry  Dock,  etc.,  R.  R.  Co.  v.  North  &  East  River 
R.  R.  Co.,  3  Misc.  61,  51  St.  Eep.  771,  22  Supp.  557 ;  Miller  v. 
Jones,  67  Hun,  281,  22  Supp.  90 ;  s.  c,  51  St.  Eep.  361. 

An  allegation  denying  on  information  and  belief  that  the  plain- 
tiff is  a  banking  association  by  the  name  set  forth  in  the  com- 
plaint, followed  by  a  second  averment,  also  on  information  and 
belief,  that  there  is  no  such  corporation  as  the  one  described  in 
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the  complaint,  is  not  an  affirmative  allegation  that  the  plaintiff  is 
not  a  corporation,  and  it  raises  no  issue  upon  that  question.  First 
National  Batrik  v.  Slattery,  4  App.  Div.  421,  38  Supp.  859,  citing 
Concordia  v.  Beed,  93  N.  Y.  474. 

The  statute,  before  the  Code,  did  not  apply  to  a  foreign  corpo- 
ration, which  must  prove  its  corporate  existence  when  a  general 
denial  was  interposed.  Waierville  Mfg.  Co.  v.  Bryan,  14  Barb. 
182.  A  plaintiff  is  not  bound  to  prove  the  incorporation  of 
a  defendant,  unless  a  verified  answer  is  served  containing  a  veri- 
fied affirmative  allegation  that  the  defendant  is  not  a  corporation. 
Bengston  v.  Thingvalla  S.  8.  Co.,  3  Civ.  Pro.  K  263.  An 
allegation  in  a  complaint  that  the  plaintiff  is  a  domestic  corpora- 
tion is  not  admitted  by  demurrer,  if  the  incorporation  depends 
upon  public  acts,  of  which  the  court  are  bound  to  take  notice,  for 
in  such  case  these  acts  may  be  read  as  if  embodied  in  the  com- 
plaint, and  the  allegation  that  the  defendant  is  a  corporation  is  a 
mere  allegation  of  law.  Wcdsh  v.  Trustees,  etc.,  96  N.  Y.  427. 
"Where  the  complaint  does  not  aver  that  the  plaintiff  is  a  corpora- 
tion created  under  a  statute  of  the  State  of  New  York,  proof  of  its 
corporate  character  will  be  required  when  put  in  issue.  Ansonia 
Brass,  etc.,  Co.  v.  Conner,  13  Week.  Dig.  87. 

An  answer  which  alleges  that  defendant  has  no  knowledge  or 
infoi-mation  sufficient  to  form  a  belief  as  to  whether  plaintiff  is  a 
corporation,  does  not  put  plaintiff  upon  proof  of  its  corporate 
existence  within  this  section,  as  it  is  not  an  affirmative  allegation 
that  it  is  not  a  corporation.  Dewolf  v.  Watterson,  35  Hun,  111 ; 
Concordia,  etc..  Association  v.  Bead,  93  JST.  Y.  474;  First  National 
Bamk,  etc.,  v.  Clarlc,  22  Week.  Dig.  569.  Where  there  is  no  alle- 
gation in  the  complaint  that  defendant  is  a  corporation,  no  specific 
denial  is  necessary  in  the  answer,  and  a  general  denial  puts  that 
question  in  issue.  Brooks  v.  Farmers',  etc..  Creamery,  21  Week. 
Dig.  58.  A  defendant  is  estopped  from  denying  corporate  exist- 
ence of  plaintiff  by  contracting  with  it  in  its  corporate  name. 
Fast  Biver  Bamk  v.  Bogers,  7  Bosw.  493 ;  Connecticid  Bank  v. 
Smith,  9  Abb.  168;  Loaders'  Bank  v.  Jacohy,  10  Hun,  143.  In 
proceedings  by  a  railroad  company  to  acquire  title  to  lands  the 
petition  averred  the  due  incorporation  of  the  petitioner ;  a  counter 
affidavit  denied  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  said  averment.  Held,  that,  considering 
this  simply  as  an  affidavit,  it  was  not  a  denial  of  the  averment; 


'Ji  CORPOKATIONS  AND  EECEIVEES  OF  COKPOEATIONS. 

that  treating  it  as  an  answer,  there  was  no  such  denial  as  put  the 
petitioner  to  proof  of  its  incorporation  under  this  section;  that 
conceding  the  land  owners  might,  without  a  formal  denial,  dis- 
prove the  fact,  the  burden  was  upon  them  of  proving  the  petitioner 
was  not  a  corporation.  Matter  of  N.  Y.,  L.  &  W.  R.  R.  Co.,  99 
N.  Y.  12.  A  corporation  may  be  so  defective  as  to  be  incapable 
of  supporting  its  incorporation  as  against  the  people,  but  be 
sufficient  by  user  to  be  held  a  corporation  de  facto  as  to  subscribers 
to  its  capital.  Buffalo,  etc.,  R.  R.  Co.  v.  Cary,  26  K  Y.  T5; 
Cayuga  Lake  R.  R.  Co.  v.  Kyle,  64  N.  Y.  185. 

An  allegation  in  a  complaint  that  the  plaintiff  is  a  corporation 
is  admitted  by  failure  to  affirmatively  deny  it  in  the  answer. 
Plait  &  Washburn  Refining  Co.  v.  Hepivorth,  13  Civ.  Pro,  E.  122. 
In  Second  Methodist  Episcopal  Church  in  Greenwich  v.  Hum- 
phrey, 49  St.  Eep.  467,  it  was  held  necessary,  where  the  allegation 
of  incorporation  was  denied  upon  information  and  belief,  that  the 
plaintiff  should  prove  the  existence  of  the  corporation  upon  the 
trial. 

Where  an  action  is  brought  against  a  corporation,  and  the 
answer  does  not  deny  that  the  defendant  is  a  corporation,  plaintiff 
need  not  prove  an  incorporation.  Goldsmith  v.  The  Wells  Co.,  86 
Hun,  489,  67  St.  Eep.  550,  33  Supp.  727.  A  denial  upon  infor- 
mation and  belief  that  plaintiff  is  a  corporation,  does  not  require 
plaintiff  to  prove  its  corporate  existence.  Lamson  Store  Service 
Co.  V.  Cunningham,  11  Misc.  428,  65  St.  Eep.  271,  32  Supp.  129, 
citing  Yulcan  v.  Myers,  58  Hun,  162 ;  Concordia  Savings  &  Aid 
Ass'n  V.  Reed,  93  N.  Y.  474;  Bengston  v.  Thingvalla  Steamship 
Co.,  31  Hun,  96.  The  objection  that  the  plaintiff  did  not  prove 
its  incorporation  by  the  best  evidence  cannot  be  made  where  de- 
fendant did  not  answer.  Kingston  Carriage  Co.  v.  liutton,  69 
St.  Eep.  190,  citing  In  re  New  York,  L.  &  W.  R.  R.  Co.,  99  N. 
Y.  12;  McElwee  Mfg.  Co.  v.  Trowbridge,  68  Hun,  28,  52  St. 
Eep.  64. 

Section  1776  has  no  application  to  a  proceeding  instituted  by 
a  corporation  for  the  condemnation  of  land,  but  an  answer  in 
such  a  proceeding,  which  contains  a  denial  of  knowledge  or  infor- 
mation by  the  defendant  sufficient  to  form  a  belief  with  regard  to 
petitioner  being  a  corporation,  raises  an  issue  which  must  be  met 
by  proof.  Matter  of  Broadway  and  Seventh  Ave.  Ry.  Co.,  73 
Hun,  7,  57  St.  Eep.  108,  25  Supp.  1080.    A  denial  of  knowledge 
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or  information  sufficient  to  form  a  belief  as  to  the  allegations  as 
to  incorporation  of  plaintiff,  does  not  require  proof  of  incorpora- 
tion. Martin  Cantme  Co.  v.  Warshomer,  1  Misc.  412,  23  Civ. 
Pro.  E.  379,  58  St  Eep.  569,  28  Supp.  139. 

A  mere  denial  in  any  form  is  not  sufficient  to  raise  an  issue  on 
the  question  of  the  plaintiff's  existence  as  a  corporation.  The 
answer  must  contain  an  affirmative  allegation  to  the  effect  that 
the  plaintiff  is  not  a  corporation.  United  States  Vinegar  Co.  v. 
Schlegel  62  St.  Eep.  826,  143  N.  Y.  537,  38  N.  E.  Eep.  729, 
affirming  51  St.  Eep.  453.  In  People  ex  rel.  Haberman  v.  Jamies, 
5  App.  Div.  412,  39  Supp.  313,  it  vsras  held  that  the  complaint 
was  properly  dismissed  as  to  the  defendant.  The  Central  Stamping 
Company,  upon  the  ground  that  the  corporation  was  not  a  proper 
party  to  the  action,  it  being  claimed  that  the  life  of  the  corpora- 
tion had  ceased  before  the  action  was  brought,  and  that  in  such 
case  its  assets  should  be  held  by  the  directors  as  trustees  for  its 
creditors  and  stockholders. 

In  Blackburn  v.  Arnerican  News  Co.,  89  App.  Div.,  82,  85 
Supp.  440,  plaintiff  was  allowed  to  amend  a  complaint  setting 
out  defendant  is  not  a  corporation,  but  a  joint  stock  corporation, 
upon  the  ground  that  under  §  1776,  it  would  not  be  necessary  for 
plaintiff  to  prove  at  the  trial  the  corporate  character  of  defend- 
ant, there  being  no  affirmative  allegation  in  the  complaint  that 
defendant  was  not  a  corporation. 

Sub.  4.     Restrictions  on  Defence  by  Corporation  in  Suit  on  Note. 

§  1778. 

§   1778.   Action  against  a  corporation  npon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  recover  damages 
for  the  non-payment  of  a  promissory  note,  or  other  evidence  of  debt,  for  the 
absolute  payment  of  money,  upon  demand,  or  at  a  particular  time,  an  order, 
extending  the  time  to  answer  or  demur,  shall  not  be  granted,  except  by  the 
court,  upon  notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  vpith  a  copy  of  his  answer  or  demurrer,  a.  copy  of  an  order 
of  a  judge,  directing  that  the  issues  presented  by  the  pleadings  be  tried,  the 
plaintiff  may  take  judgment,  as  in  case  of  default  in  pleading,  at  the  ex- 
piration of  twenty  days  after  service  of  a  copy  of  the  complaint,  either  per- 
sonally with  the  summons,  or  upon  the  defendant's  attorney,  pursuant  to  his 
demand  therefor;  or,  if  the  service  of  the  summons  was  otherwise  than  per- 
sonal, at  the  expiration  of  twenty  days  after  the 'service  is  complete. 

Section  1778  is  a  substitute  for  §§  8,  9  and  10,  2  E.  S.  (Edm. 
ed.)  479,  and  in  remodeling  them  the  codifiers  have  attempted  to 
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adapt  them,  as  they  state,  to  the  present  practice,  and  to  pre- 
serve intact  the  description  of  cases  to  which  the  same  apply; 
also  to  provide  a  more  effectual  method  of  preventing  delay  where 
there  is  no  real  defence.  They  cite  Tyler  v.  j^na  Ins.  Co.,  2 
Wend.  280.  This  section  applies  in  all  cases;  Hutson  v.  Morri- 
samia  Steamboat  Co.,  64  How.  268 ;  but  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed,  and  is  not  available 
where  another  cause  of  action  is  also  pleaded.  Bradley  v.  Albe- 
marle, etc.,  Co.,  2  Civ.  Pro.  E.  50.  This  section  requires  the  court 
to  enter  an  order  directing  tlie  issues  by  the  pleadings  to  be 
tried,  in  case  it  deems  the  defence  a  meritorious  one;  see  Hutson 
v.  Morrisania  Steamboat  Co.,  12  Abb.  N.  C.  278 ;  but  this  does 
not,  of  necessity,  imply  that  the  court  has  determined  that  the 
pleadings  are  unobjectionable,  or  that  each  of  the  issues  are  valid. 
Such  an  order  does  not  prejudice  plaintiff's  right  to  make 
a  motion  as  he  may  be  advised.  Beanimond  v.  Diecks,  etc.,  Co., 
5  Civ.  Pro.  R  275. 

The  Legislature  intended  the  order  should  be  served  within  the 
time  within  which  the  answer  is  due,  and  hence  the  time  within 
which  such  an  order  must  be  served  in  the  Marine  Court  is 
limited  to  six  days.  Schlegel  v.  Bottling  Co.,  2  Civ.  Pro.  R.  393. 
The  provisions  of  the  Code  of  Procedure  providing  that  in  an 
action  against  a  foreign  or  domestic  corporation,  upon  a  promis- 
sory note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money,  the  plaintiff  may  take  judgment  as  upon  a  default  unless 
defendant  serves  a  copy  of  an  order  required  by  this  section, 
applies  to  a  municipal  corporation,  and  this,  although  by  its  char- 
ter it  is  authorized  to  sue  and  be  sued,  to  complain  and  defend. 
Such  a  provision  conveys  no  special  right  not  common  to  corpo- 
rations in  general,  and  is  constitutional.  It  seems  that  the  deci- 
sions of  a  judge,  refusing  to  the  corporation  an  order  for  the  trial 
of  issues,  is  appealable.  Moran  v.  Long  Island  City,  101  IST.  Y. 
439,  reversing  38  Hun,  122.  A  policy  of  insurance,  either  life  or 
fire,  is  not  within  this  section,  although  the  policy  is  due ;  the 
section  applies  only  to  instruments  which  admit  on  their  face  a 
debt  payable  absolutely.  McKee  v.  Metropolitan  L.  Ins.  Co.,  25 
Hun,  583 ;  N.  Y.  Life  Ins.  Co.  v.  Universal  L.  Ins.  Co.,  88  IST.  Y. 
424 ;  Tyler  v.  2Etna  Fire  Ins.  Co.,  2  Wend.  2S0 ;  Ogle  v.  Knicker- 
bocker L.  Ins.  Co.,  4  Law  Bull.  22.  The  bond  of  a  corporation 
is  none  the  less   an  absolute  obligation  under  this   section,  by 
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reason  of  a  provision  therein  that  it  may,  at  its  option,  pay  the 
debt  acknowledged  to  be  due  in  stock,  the  option  not  having  been 
exercised.     Clark  v.  Hydrogen  Co.,  Abb.  Ann.  Dig.  1884,  p.  266. 

Where  a  corporation,  demurred  to  a  complaint,  but  did  not 
serve  with  the  demurrer  copy  of  the  order  of  the  judge  directing 
that  the  issues  raised  by  the  demurrer  should  be  tried,  it  was  held 
a  motion  to  open  the  default  was  properly  denied  under  provisions 
of  this  section.  Ford  v.  Binghamton  Hydrandic  Power  Co.,  54 
Hun,  452 ;  s.  o.,  28  St.  Eep.  294,  affirmed,  121  IST.  Y.  664,  distin- 
guishing Shorer  v.  Times  Printing  and  PiAlishing  Co.,  53  Hun, 
88;  s.  c,  17  Civ.  Pro.  K.  181,  affirmed,  24  St.  Rep.  868;  s.  c, 
119  N.  y.  483,  which  holds  that  the  provisions  of  this  section 
requiring  a  judge's  order  to  accompany  the  answer  of  the  defend- 
ant, which  is  a  corporation,  does  not  cover  case  where  the  corpora- 
tion is  liable  only  as  an  indorser  of  the  note,  but  is  to  be  confined 
strictly  to  actions  upon  instruments  which  admit  on  their  face  the 
existing  debt  payable  absolutely,  citing  N.  Y.  Life  Ins.  Co.  v. 
Univ.  L.  Ins.  Co.,  88  N.  Y.  424.  In  an  action  against  a  corpora- 
tion upon  its  promissory  note,  service  with  the  answer  of  a  copy 
of  an  order  directing  trial  of  the  issues  is  a  full  compliance  with 
this  section.  No  order  for  the  trial  of  new  issues  raised  by  the 
answer  to  an  amended  complaint  need  be  served.  Edward  Bwrr 
Co.  V.  Kuntz  &  Co.,  18  Abb.  N.  C.  476. 

In  Rosenstock  v.  City  of  New  York,  101  App.  Div.  9,  91  Supp. 
737,  attention  is  called  to  the  decision  in  Moran  v.  Long  Island 
City,  101  N.  Y.  439,  as  holding  that  the  words  "  domestic  cor- 
poration "  were  intended  to  include  municipal  corporation. 

The  provisions  of  this  section  do  not  apply  to  an  action  brought 
in  a  justices'  court  against  a  domestic  corporation  upon  the  cause 
of  action  therein  referred  to.  Center  v.  Hoosick  River  Pulp  Co., 
43  Misc.  247,  88  Supp.  548. 

It  seems  that  an  action  against  a  corporation  upon  a  guarantee 
ig  not  within  the  scope  of  §  1778  declaring  that  in  actions  covered 
by  that  section,  unless  a  corporation  serves  with  its  answer  or 
demurrer,  a  copy  of  the  judges'  order  directing  that  the  issue  be 
tried,  plaintiff  may  take  judgment  on  default.  Canavello  v. 
Michael  &  Co.,  31  Misc.  170,  63  Supp.  967. 
ACTIONS,  Vol.  1—7 
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AETICLE  II. 

JUDICIAL  STTPEBVISION  OF  A  COE-POBATION  AND  OF  THE 
OFFICEBS  AND  lOlMBEBS  THEBEOF. 

§  1 78 1.  Acii&n  against  directors,  etc.,  of  a  corporation  for  misconauct, 
98. 

§  1782.  By  whom  action  to  be  brought,  98. 

§  1783.    This  article,  how  construed,  99. 
Subd.  I.  Action  by  attorney- general,  99. 
Subd.  2.  Action  by  creditor,  stockholder  or  trustee,  103. 

§  1781.  Action  against  directors,  etc.,  of  a  corporation,  for  mis- 
conduct. 

An  action  may  be  maintained  against  one  or  more  trustees,  directors,  man- 
agers, or  other  officers  of  a  corporation,  to  procure  a  judgment  for  the  fol- 
lowing purposes,  or  so  'much  thereof  as  the  case  requires : 

1.  Compelling  the  defendants  to  account  for  their  official  conduct  including 
any  neglect  of  or  failure  to  perform  their  duties  in  the  management  and  dis- 
position of  the  funds  and  property  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they  represent,  or  to 
its  creditors,  any  money,  and  the  value  of  any  property,  which  they  have 
acquired  to  themselves,  or  transferred  to  others,  or  lost  or  wasted  by  or 
through  any  neglect  of  or  failure  to  perform  or  by  other  violation  of  their 
duties. 

3.  Suspending  a  defendant  from  exercising  his  office  where  it  appears  that 
he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  conviction  of  miscon- 
duct, and  directing  a  new  election  to  be  held  by  the  body  or  board  duly  au- 
thorized to  hold  the  same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval; or,  where  there  is  no  such  body  or  board,  or  where  all  the  members 
thereof  are  removed,  directing  the  removal  to  be  reported  to  the  governor, 
who  may,  with  the  advice  and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trus- 
tees, directors,  managers,  or  other  officers  of  a  corporation,  contrary  to  a  pro- 
vision of  law,  or  for  a  purpose  foreign  to  the  lawful  business  and  objects 
of  the  corporation,  where  the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where  it  is  threatened, 
or  where  there  is  good  reason  to  apprehend  that  it  will  be  made. 

7.  (Added  1907).  The  court  must,  upon  the  application  of  either  party, 
make  an  order  directing  the  trial  by  a  jury  of  the  issue  of  neglect  or  failure 
of  defendants  to  perform  their  duties;  and  for  that  purpose  the  questions  to 
be  tried  must  be  prepared  and  settled  as  prescribed  in  section  nine  hundred 
and  seventy  of  this  act. 

§   1782.   By  whom  action  to  be  liroiight. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  by  the  attor- 
ney-general in  behalf  of  the  people  of  the  State,  or  except  where  the  action 
is  brought  for  the  purpose  specified  in  subdivision  third  or  fourth  of  that 
section,  by  a,  creditor  of  the  corporation,  or  by  a  trustee,  director,-  manager 
or  other  officer  of  the  corporation,  having  a  general  superintendence  of  its 
concerns. 
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§  1783.   This  article,  how  construed. 

This  article  does  not  divest  or  impair  any  visitorial  power  over  a  corpora- 
tion which  is  vested  by  statute  in  a  corporate  body  or  a  public  officer. 

The  provisions  of  the  Code  of  Procedure  on  this  subject  are 
taken  from  2  E.  S.,  §§  34,  35,  36,  revised  and  amended. 

Sub.  1.    Action  by  Attorney-General. 

The  general  scope  of  §§  ITSI  and  1782  in  so  far  as  they  pur- 
port to  invest  the  attorney-general  v^ith  authority  to  call  corporate 
officers  to  account,  has  been  the  subject  of  much  jiidicial  dis- 
cussion. These  sections  are  a  re-enactment  of  earlier  statutory 
provisions  (2  E,.  S.,  §§  33,  35),  adopted  to  remedy  a  defect  in  the 
jurisdiction  of  the  Court  of  Chancery,  deemed  to  have  been 
pointed  out  by  Chancellor  Kent  in  Attorney-General  v.  Utica  Ins. 
Co.,  2  Johns.  Ch.  371,  and,  according  to  he  reviser's  note,  "  to 
give  the  Court  of  Chancery  in  this  State  the  same  power  that  is 
exercised  by  that  court  in  England  in  cases  of  charitable  corpora- 
tions, and  in  other  cases."  People  v.  Equitable  Life  Assurance 
Soe.,  51  Misc.  339  (343),  101  Supp.  354. 

It  is  said  in  People  v.  Equitable  Life  Assurance  8oc.  (supra), 
citing  §  1808,  and  referring  to  §§  1781  and  1782,  "  In  People  v. 
Lowe.,  117  N.  Y.  175,  the  view  was  expressed  that,  regard  being 
had  to  the  origin  of  the  statute  in  question,  the  attorney-general  was 
not  thereby  given  authority  to  bring  an  accounting  suit  against  di- 
rectors of  a  corporation  unless  the  corporation  were  eleemosynary 
"  in  character  or  the  public  interests  were  substantially  involved. 
The  point  was  not  actually  decided  because  of  a  division  among 
the  judges,  and  the  court  was  again  divided  upon  the  question  in 
People  V.  Boillard,  134  N.  Y.  272,  note,  but  upon  a  reargument 
(134  N.  Y.  269)  it  was  finally  held  that  these  sections  of  the 
Code  were  intended  to  confer  authority  upon  the  attorney-general 
to  institute  an  action  against  officers  and  directors  of  any  business 
corporation  for  an  accounting,  in  the  interests  of  the  corporation, 
and  that  he  question  of  the  advisability  of  the  litigation  was  a 
matter  exclusively  for  the  attorney-general  to  determine,  free  from 
any  control  of  the  court. 

In  Swan  v.  Mutual  Reserve  Fund  Life  Association,  155  N.  Y. 
9,  Judge  Gray,  pages  18  and  19,  discuses  the  policy  of  the  law 
as  expressed  in  these  sections,  with  reference  to  the  bringing  of 
an  action  by  the  attorney-general.     Citing  People  v.  Lowe,  117 
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N.  Y.  175,  it  being  held  that  a  member  or  poliffyholder  of  an 
insurance  company,  has  not,  as  such,  legal  capacity  to  maintain 
an  action  to  enforce  the  performance  of  the  provisions  in  the  con- 
tract or  policy  of  insurance  in  respect  to  the  reserved  fund.  That 
such  an  action  must  be  brought,  if  at  all,  by  the  attorney-general. 
Affirming  20  App.  Div.  255,  46  Supp.  841.  See  Oreeff  v. 
Equitable  Life,  160  N.  Y.  19. 

It  was  held  in  People  v.  Lowe,  47  Hun,  577,  that  the  attorney- 
general  is  authorized  by  §§  1781  and  1782  to  bring,  in  behalf  of 
the  people,  actions  to  compel  the  officers  of  corporations  to 
account  for  their  official  conduct  in  the  management  and  disposi- 
tion of  the  fund  and  property  committed  to  their  charge  and  also 
to  procure  a  judgment  suspending  them  from  office  where  it 
appears  they  have  abused  their  trust,  although  it  was  held  that  a 
judgment  dissolving  the  corporation  could  not  be  obtained  in 
such  an  action  because  leave  had  not  been  granted  as  required  by 
§  1798.  On  appeal,  117  N.  Y.  175,  the  judgment  is  reversed 
upon  other  grounds.  Earl,  J.,  however,  discusses  very  fully  the 
right  of  the  attorney-general  to  bring  an  action  in  aid  of  indi- 
viduals and  private  rights,  concluding  the  opinion,  however,  with 
the  statement  that  the  court  is  not  agreed  as  to  the  authority  of 
the  attorney-general  to  maintain  the  action  on  the  facts  alleged, 
and,  therefore,  it  does  not  determine  whether  he  had  such  au- 
thority,   s.  c,  27  St.  Kep.  138. 

In  People  v.  Ballard,  56  Hun,  125,  it  was  held  that  the  attorney- 
general  has  no  authority  to  bring  an  action  in  the  name  of  the 
people  for  the  settlement  of  strictly  private  disputes  between 
the  trustees  and  a  portion  of  the  stockholders  of  a  private  corpora- 
tion not  charged  with  any  public  duties.  Where  it  appears  that 
an  action  has  been  brought  in  the  name  of  the  people  by  the 
attorney-general,  not  upon  the  relation  or  for  the  benefit  of  cred- 
itors of  a  corporation,  but  solely  in  the  interest  of  certain  stock- 
holders who  are  dissatisfied  with  the  action  taken  by  its  trustees, 
it  is  competent  for  the  court  to  inquire  into  the  question  as  to 
whether  there  is  an  enforceable  public  interest  involved  in  the 
action,  s.  c,  29  St.  Eep.  926.  It  was  held,  same  case,  at  Special 
Term,  3  Supp.  845,  that  independently  of  the  statute,  a  court  of 
equity  has  no  jurisdiction  at  the  suit  of  the  people  to  compel 
officers  of  a  private  business  corporation  to  refund  property  of 
the  corporation  illegally  disposed  of,  and  the  fact  that  the  action 
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was  brought  on  the  relation  of  a  trustee  is  insufficient  where 
neither  the  complaint  nor  the  title  of  the  action  shows  that  it  was 
so  brought. 

But  on  appeal  to  the  Court  of  Appeals,  134  N.  Y.  269 ;  s.  c, 
48  St.  Eep.  166,  it  was  held,  Brown  and  Landon,  JJ.,  dissenting, 
that  an  action  might  be  brought  by  the  attorney-general  in  the 
name  of  the  people  without  relator  against  a  domestic  business 
corporation  and  its  trustees  to  remove  the  latter  from  their  position 
for  misconduct  and  to  compel  them  to  account  for  and  pay  over 
to  the  corporation  the  value  of  property  belonging  to  it  trans- 
ferred to  them  by  others  in  violation  of  their  duty,  whenever  he 
deems  that  the  action  can  be  maintained  and  the  interests  of  the 
public  will  be  promoted  thereby.  The  question  as  to  whether 
the  public  interests  require  to  bring  such  an  action,  is  committed 
by  the  statute  to  the  absolute  discretion  of  the  attorney-general, 
and  may  not  be  made  the  subject  of  inquiry  by  the  court  on  trial 
of  the  action.  Subsequently  a  motion  was  made  in  the  Court  of 
Appeals,  Second  Division,  for  a  re-argument  upon  the  authority 
of  Skinner  as  Trustee  v.  Smith,  134  I^.  Y.  240,  where  the  action 
was  brought  under  these  sections  to  set  aside  alienations  of  prop- 
erty made  or  authorized  by  individual  defendants  to  those  who 
were  at  the  same  time  a  majority  of  the  trustees  of  the  corpora- 
tion and  also  to  compel  them  to  account  for  all  sums  and  prop- 
erty received  under  such  alienation.  The  motion  was  denied  for 
reasons  given.  People  v.  Ballard,  136  N.  Y.  639.  In  the  report 
of  Skinner  v.  Smith,  at  General  Term,  31  St.  Eep.  448,  it  is  said 
that  action  was  brought  under  §  1781  of  the  Code  which  is 
"  sufficiently  comprehensive  to  justify  its  commencement." 

In  an  action  by  a  judgment  creditor  of  the  corporation  to  sub- 
ject to  the  payment  of  its  claim  property  fraudulently  conveyed 
by  the  corporation  to  its  stockholders,  the  corporation  is  a  neces- 
sary party.  Lathrop,  Shea  &  Henwood  Co.  v.  Byrne,  115  App. 
Div.  846,  100  Supp.  1041. 

This  statute  provides  a  remedy  for  the  unlawful  alienation  of 
property  by  a  corporation,  where  the  alienee  knew  its  purpose, 
by  an  action  against  the  officers  chargeable  with  the  wrong,  to 
set  aside  the  alienation.  Kelsey  v.  The  Pfandler  Process  Co.,  9 
St.  Eep.  563.  The  attorney-general,  on  behalf  of  the  people,  may 
maintain  an  action  imder  subdivisions  1  and  2  of  §  17S1,  and 
under  §  1808;  he  must  bring  such  an  action  where  the  public 
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interests  require  it  to  be  brought,  and  when  the  president  of  a 
railroad  company  makes  a  contract  with  himself  for  the  con- 
struction of  the  railway,  where  he  obtains  all  the  securities,  stocks 
and  bonds,  under  pretense  of  paying  the  nominal  contractor,  when, 
as  chief  engineer,  he  makes  to  himself  certificates  for  work  done, 
and  then,  as  president,  pay  himself  many  hundreds  of  thousands 
of  dollars  in  advance  of  what  the  contractor  is  entitled  to,  the 
attorney-general  must  bring  an  action;  and  it  is  no  defence  to 
such  an  action  that  an  action  has  been  brought  by  a  stockholder 
under  §  1Y81.  People  v.  Bruff,  60  How.  1.  An  action  brought 
by  one  director  to  compel  others  to  account  is  not  a  bar  to  an 
action  by  the  attorney-general.  Keeler  v.  Brooklyn  Elevated  R.  R. 
Co.,  9  Abb.  N.  C.  166. 

Where  the  complaint  in  an  action  alleges  waste  of  corporate 
assets,  wrongdoing  and  mismanagement  upon  the  part  of  three 
of  the  directors  of  a  corporation  and  of  others  confederating  with 
them,  and  seeks  an  accounting  from  such  directors  and  a  restraint 
of  the  alienation  of  the  corporate  property,  a  receiver  of  the  prop- 
erty of  the  corporation  may  be  appointed  before  trial,  and  the 
receivership  may  be  continued  after  the  trial  to  carry  the  judg- 
ment into  effect.  An  action  of  this  character  authorized  by 
§§  1781  and  1782  of  the  Code  of  Civil  Procedure,  does  not  con- 
template the  distribution  of  the  corporate  assets  among  creditors 
nor  a  dissolution  of  the  corporation.  Halpin  v.  Mutual  Brewing 
Co.,  91  Hun,  220,  36  Supp.  151,  appeal  dismissed,  148  K  Y.  744. 
The  provisions  of  §  1986  relative  to  an  action  by  the  attorney- 
general  requiring  a  relator  to  give  satisfactory  security,  and  giving 
the  attorney-general  compensation  for  his  services,  applies  only 
to  cases  where  the  action  is  instituted  in  the  name  of  the  people 
to  protect  or  secure  the  interests  of  individuals,  like  the  actions 
specified  in  §§  1781,  1784  and  1785,  and  in  all  cases  where  mere 
private  interests  are  sought  to  be  promoted  by  the  commencement 
of  the  action  by  the  attorney-general  in  the  name  of  the  people. 
People  V.  Buffalo  Stone  &  Cement  Co.,  131  IST.  Y.  140 ;  s.  c,  42 
St.  Eep.  753.  Section  1781  does  not  in  terms  or  otherwise  affect 
or  take  away  the  duty  of  the  attorney-general  to  proceed  under 
the  provisions  of  the  Revised  Statutes  now  incorporated  in  the 
Executive  Law  or  at  common  law,  by  prosecuting  such  suits  as  are 
necessary  to  protect  the  interests  of  the  people.  People  v.  Powers, 
83  Hun,  449,  29  Supp.  950,  31  Supp.  1131,  reversed,  147  K  Y. 
104,  without  passing  on  this  question. 
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An  action  may  be  maintained  against  officers  and  directors  of 
a  corporation  by  the  attorney-general  under  §§  1781  and  1782  for 
losses  sustained  iu  consequence  of  their  misfeasance  or  neglect  of 
duty  as  well  as  for  losses  occasioned  by  their  malfeasance  or  official 
corruption,  though  the  corporation  itself  or  its  receiver  might 
have  a  remedy  at  law  for  the  same  misfeasance  or  neglect  and 
though  each  instance  of  loss  does  not  involve  every  defendant. 
People  V.  Equitable  Life  Assurance  Soc,  51  Mis.  339,  101  Supp. 
354. 

The  issuance  of  stock  by  officers  of  the  corporation  without 
authority  from  the  directors  and  without  consideration  from  the 
corporation  is  misconduct  within  §  1781  authorizing  removal  of 
officers.  The  vice-president  and  secretary  may  be  removed  as 
directors  for  such  misconduct  and  their  re-election  as  such  directors 
does  not  serve  to  condone  their  fault  nor  protect  them  from 
removal.     People  v.  Lyon,  119  App.  Div.  361,  104  Supp.  319. 

Sub.  2.    Action  by  Creditor,  Stockholder  or  Trustee, 

The  term  "  creditor,"  as  used  in  §§  1781  and  1782,  means  a 
judgment  creditor,  and  not  a  creditor  at  large;  a  creditor  at  large 
cannot  maintain  an  action  for  the  relief  allowed  by  §  1781.  Bel- 
Icnap  V.  North  Am.  Life  Ins.  Co.,  11  Hun,  282 ;  Cole  v.  Knicker- 
hocher  Life  Ins.  Co.,  23  Hun,  255 ;  Paulsen  v.  Vansteenburgh,  65 
How.  342.  It  is  said  in  Ramsey  v.  Erie  B.  B.  Co.,  7  Abb.  Pr. 
N.  S.  156,  38  How.  193,  that  if,  in  any  case,  a  creditor  can  main- 
tain an  action  of  this  character,  he  must  state  the  nature  of  his 
claim  in  the  complaint,  how  it  arose  and  the  amount  due,  and 
demand  payment  before  suit,  and  suspension  should  not  be  ordered 
unless  proof  of  misconduct  is  clear  and  positively  sworn  to.  By 
§  1809  it  is  provided  injunction  in  such  case  can  only  be  granted 
by  the  court  on  notice ;  and  by  §  1811,  that  trustees  can  only  be 
suspended  or  removed  in  case  of  final  judgment.  Where  the 
property  of  a  corporation  has  been  divided  by  the  stockholders,  a 
judgment  creditor  may  maintain  an  action  against  a  stockholder 
to  reach  what  he  received ;  he  need  not  sue  in  behalf  of  all  pr  make 
all  the  stockholders  parties.  Hastings  v.  Drew,  50  How.  254; 
Bartlett  v.  Drew,  57  N.  T.  587,  affirming  60  Barb.  648.  Profits 
made  by  the  president  of  a  corporation  who  owned  a  majority  of 
the  stock  from  a  lease  of  all  its  property  to  him  may  be  reached. 
Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  27.     See  Van  Cott  v. 
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Van  Brunt,  82  IST.  Y.  535.  If  an  insurance  company  insolvent  in 
fact,  but  not  known  by  its  officers  to  be  so,  reinsures  a  portion  of 
its  policies,  this  is  a  transfer  which  makes  the  directors  liable  to 
the  other  policyholders,  and  the  receivers  may  maintain  an  action. 
Casserly  v.  Manners,  9  Hun,  695.  An  executive  committee  of  a 
joint-stock  company  cannot  vote  themselves  money  in  addition  to 
the  regular  compensation  for  past  extra  services,  nor  in  considera- 
tion of  their  retirement,  and  a  receiver  will  be  appointed  to  re- 
cover such  money.  Blatchford  v.  Ross,  54  Barb.  42.  Bank  officers 
who  abuse  or  transcend  their  powers  are  as  much  liable  as  any 
private  agent  is  to  his  employer.  Austin  v.  Daniels,  4  Den.  299. 
But  directors  are  not  liable  for  breach  of  fidelity  by  subordinates 
unless  they  have  knowledge  of  bad  character;  they  are  liable  only 
for  neglect  of  ordinary  care.  Scott  v.  Depyster,  1  Edw.  513. 
Trustee  who  aduit  a  bill  in  favor  of  one  of  their  number  whose 
presence  is  necessary  in  order  to  constitute  a  quorum  are  liable  to 
stockholders.  Butts  v.  Wood,  37  E".  T.  31Y.  In  an  action  by  a 
corporation  against  officers  for  damages  arising  from  violation  of 
duty,  no  laches  short  of  the  statute  of  limitations  is  a  bar.  Ilion 
Bank  v.  Carver,  31  Barb.  230.  An  action  may  be  maintained 
by  a  stockholder  in  a  corporation  to  recover  for  fraudulent  mis- 
management (Cazeaux  v.  Mali,  25  Barb.  578,  approved,  Bruff  v. 
Mali,  36  'N.  Y.  200),  or  to  prevent  the  misappropriation  of  the 
funds  of  the  corporation.  Carpenter  v.  N.  Y.  &  N.  H.  B.  R.  Co., 
5  Abb.  277.  The  corporation  should  be  a  party  to  such  an  action. 
Wells  V.  Jewett,  11  How.  242  ;  Gardner  v.  Pollard,  10  Bosw.  674 ; 
Smith  V.  Eathhun,  66  Barb.  402.  It  was  formerly  doubted 
whether  such  an  action  could  be  brought  against  one  stockholder 
(Smith  V.  Rathhun,  66  Barb.  402 ;  Simmons  v.  Sisson,  26  IST.  Y. 
264),  and  also  held  that  the  action  must  be  brought  in  the  name  of 
the  corporation  unless  it  refused  after  request.  Gray  v.  New 
YorJc,  etc..  Steamboat  Co.,  3  Hun,  383 ;  Taylor  v.  Earle,  8  Hun, 
1 ;  O'Brien  v.  O'Connell,  7  Hun,  228 ;  Greaves  v.  Gouge,  69  IST.  Y. 
154. 

Although,  in  general,  a  stockholder  must  request  a  corporation, 
or  its  officers,  to  sue  before  he  can  sue  on  its  behalf,  yet,  where  it 
is  shown  that  the  corporation  is  under  the  control  of  those  who 
must  be  defendants  in  the  suit,  such  demand  is  not  required. 
Sheridan  v.  Sheridan  Electric  Light  Co.,  38  Hun,  396 ;  Currier  v. 
N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  35  Hun,  355 ;  Kelsey  v.  Sargeant,  40 
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Hun,  150;  Anderton  v.  Wolf,  41  Hun,  571.  But  he  must  show 
either  that  the  affairs  of  the  corporation  remain  in  the  hands  or 
under  the  control  of  officers  who  are  about  to  permit  a  sacrifice 
of  the  property,  or  who  are  parties  to  such  a  proceeding.  Spencer 
V.  Clarh,  22  Week.  Dig.  490.  A  stockholder  may  maintain  an 
action  to  prevent  the  payment  of  money  by  the  corporation  on 
an  unlawful  agreement.  Leslie  v.  Lorillard,  40  Hun,  392.  A 
stockholder  is  not  deprived  of  the  right  to  bring  an  action  for 
illegal  acts  of  the  corporation  by  reason  of  the  fact  that  he  did 
not  purchase  his  stock  till  after  the  commission  of  the  acts  com- 
plained of.  Frothingham  v.  Broadway,  etc.,  R.  B.  Co.,  9  Civ. 
Pro.  K.  304. 

The  statute  sanctions  an  action  to  restrain  the  officers  of  a  cor- 
poration from  paying  to  themselves  salaries  fixed  by  them  in  their 
own  favor,  and  to  compel  them  to  refund  the  amount  already  paid, 
and  a  previous  demand  to  bring  the  action  is  unnecessary  when 
the  corporation  is  wholly  under  the  control  of  the  directors,  whose 
wrong  is  complained  of.  McNaughton  v.  Osgood,  41  Hun,  110, 
citing  BrincJcerhoff  v.  BostwicTc,  88  IsT.  Y.  59,  as  to  the  last  propo- 
sition. Where  a  stockholder  brings  an  action  on  behalf  of  himself 
and  all  other  stockholders  against  a  trustee,  and  the  corporation 
alleging  that  the  trustee  has  converted  its  money  and  property  to 
his  own  use,  and  the  corporation  declines,  upon  application  of 
plaintiff,  to  bring  an  action  for  its  recovery,  and  is  made  a  defend- 
ant, it  is  in  "proper  form,  although  no  other  damage  is  alleged  as 
accruing  to  plaintiff.  The  decree,  if  the  cause  goes  to  final  judg- 
ment, will  adequately  protect  all  interested.  The  action  is  prop- 
erly brought.     Carpenter  v.  Roherts,  56  How.  216. 

If  through  gross  negligence  and  inattention  the  directors  of  a 
corporation  suffer  the  corporate  funds  to  be  lost  or  wasted,  they 
are  liable  for  the  loss  so  sustained.  An  action  may  be  brought  by 
the  receiver  of  a  national  bank  to  recover  such  damages  in  the 
State  courts.  In  case  the  receiver  is  one  of  the  directors  charge- 
able with  neglect  of  duty,  such  action  may  be  maintained  by  the 
stockholders,  or  by  one  or  more  of  them.  The  bank  and  the 
receiver  are  necessary  defendants  in  such  an  action.  But  it  is  not 
necessary  to  allege  in  the  complaint  a  direction  from  the  comp- 
troller, or  a  demand  upon  him,  and  a  refusal  to  direct  the  receiver 
to  bring  the  action,  or  a  refusal  by  the  receiver  to  sue.  BrincJcer- 
hojf  V.  Bostwiclc,  88  K  T.  52,  reversing  23  Hun,  237.      Such  an 


106  COai^OKATIOJSS  AND  EECEIVEES  OF  COEPOEATIONS. 

action  is  really  the  action  of  all  the  stockholders,  and  the  judg- 
ment is  for  the  benefit  of  all.  Brinckerhoff  v.  Bostwick,  99  N.  Y. 
194,  reversing  34  Hun,  352. 

Where  one  who,  by  contract  with  a  corporation,  was  to  have 
the  management  of  its  aifairs  for  one  year,  before  the  close  of  the 
year  brought  an  action  to  set  aside  an  alleged  unlawful  alienation 
of  its  property  made  by  its  trustees  and  officers,  held,  it  was 
authorized  by  the  preceding  sections.  In  such  an  action  a  trustee, 
who  was  not  in  any  way  connected  with  the  unlawful  alienation, 
is  not  a  necessary  defendant.  Beecher  v.  Shieffelin,  4  Civ.  Pro. 
R.  230.  Where  three  of  the  four  trustees,  the  pastor  and  sexton 
of  a  corporation,  formed  under  chapter  60,  Laws  of  1813,  con- 
spired to  change  the  eccleciastical  connection  of  such  corporation, 
and  divert  its  temporalities  to  another  denomination,  held,  that 
one  legal  trustee  might  bring  an  action  in  the  name  of  the  cor- 
poration to  restrain  such  diversion.  First  Ref.  Pres.  Church  v. 
Bowden,  16  Week.  Dig.  387.  But  the  court  can  only  interfere 
with  a  corporation  or  its  officers  on  some  of  the  grounds  men- 
tioned in  the  statutes.  Belmont  v.  Erie  Railway  Co.,  52  Barb. 
667;  Ferris  v.  Strong,  3  Edw.  127;  Verplanh  v.  Mercantile  Ins. 
Co.,  1  Edw.  84.  It  was  said,  however,  in  Kniskern  v.  Lutheran 
Church,  1  Sandf.  Ch.  439 ;  Bowden  v.  McLeod,  1  Edw.  588 ;  Bap- 
tist Church  V.  Witherell,  3  Paige,  296,  that  chancery  had  power 
to  compel  trustees  to  execute  their  trusts  independent  of  statute. 

A  complaint  which  alleges  that  defendant  was  a  domestic  cor- 
poration, that  plaintiff  was  a  judg-ment  creditor  thereof,  that  the 
defendant  company  delivered  a  quantity  of  bonds  to  some  of  its 
stockholders  —  also  defendants  —  for  purposes  foreign  to  its  law- 
ful business,  as  was  well  known  to  the  latter ;  that  to  secure  these 
bonds,  a  mortgage  was  executed  to  him  of  all  the  real  and  per- 
sonal property  of  the  company,  which  mortgage  was  made  in  con- 
templation of  insolvency,  that  a  few  days  after,  the  mortgagees,  to 
prevent  creditors  of  the  company  from  obtaining  their  lawful 
demands,  took  possession  of  the  goods  of  the  company  and  sold 
or  were  about  to  sell  them,  applied  proceeds  to  their  own  use  and 
the  use  of  the  holders  of  said  bonds ;  that  thereafter  the  mortgage 
was  foreclosed  and  a  judgment  recovered,  directing  the  sale  of  the 
real  estate;  that  certain  directors  and  stockholders  procured  the 
incorporation  of  a  new  corporation  and  that  all  these  proceedino^ 
were  part  of  a  fraudulent  plan  to  transfer  the  property  of  the 
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defendant  to  the  new  corporation  for  a  nominal  price  and  to  defeat 
the  rights  of  the  creditors,  shows  facts  constituting  a  cause  of 
action  under  §§  1781  and  1782.  Phoenix  National  Bank  v.  Cleve- 
land Company,  11  Supp.  873 ;  s.  c,  34  St.  Rep.  498. 

By  §§  1781  and  1782  any  one  of  the  trustees  of  a  corpation  can 
bring  and  maintain  an  action  to  compel  another  trustee  to  account 
to  the  corporation  or  to  its  creditors  or  stockholders  for  money  or 
property  of  the  corporation  illegally  diverted  by  the  defendant 
trustee  from  the  corporate  purposes.  Oildersleeve  v.  Lester,  68 
Hun,  532 ;  s.  c,  52  St.  Eep.  559 ;  Piza  v.  Butler,  90  Hun,  254. 
Where  the  complaint  in  an  action  against  the  directors  of  a  cor- 
poration alleged  plaintiff  was  a  creditor  and  stockholder  of  the 
company,  that  the  president  had  appropriated  the  property  of 
the  company  and  designs  to  remove  all  its  property  from  the 
county  where  it  did  business,  that  he  is  insolvent,  that  the  com- 
pany ceased  to  do  business  and  its  assets  will  not  pay  its  debts, 
while  the  answer  denied  these  charges  and  the  averment  that 
plaintiff  was  a  creditor  or  stockholder,  it  was  held  that  an  injunc- 
tion pendente  lite  was  proper.  Hoyt  v.  Malone,  31  St.  Eep.  739 ; 
s.  c,  9  Supp.  877.     See  Piza  v.  Butler,  90  Hun,  254. 

An  examination  of  defendant  before  trial  will  not  be  per- 
mitted in  an  action  against  an  officer  of  a  corporation  by  a  person 
who  claims  to  be  a  stockholder,  for  an  accounting  and  appoint- 
ment of  a  receiver  on  the  ground  of  mismanagement  of  the  cor- 
porate affairs,  and  waste  of  assets  by  defendant,  where  it  appears 
that  plaintiff's  stock  has  been  regularly  transferred  to  defendant 
on  the  books  of  the  company,  though  plaintiff  asserts  that  the 
transfer  was  without  consideration  and  upon  conditions  that  were 
never  performed,  and  that  plaintiff  must  first  establish  his  title  to 
the  stock.     Lawson  v.  Stanley,  15  Supp.  707. 

The  rule  that  an  action  against  an  officer  of  a  corporation  for 
misappropriation  of  corporate  funds,  or  for  damages  for  waste  or 
sequestration  of  corporate  property,  through  misfeasance  in  office 
or  violation  of  duty,  cannot  be  brought  by  a  stockholder  unless 
the  corporation  refuses  to  sue,  but  in  case  of  such  refusal  the 
corporation  must  be  made  defendant,  is  not  affected  by  the  pro- 
visions of  §  1782.  Nor  can  such  an  action  by  a  stockholder 
against  an  officer  of  the  corporation,  for  damages,  be  maintained 
as  an  action  in  tort  against  an  individual,  acting  solely  on  his  own 
responsibility.      Stromeyer  v.  Comes,  15  Daly,  29 ;  s.  c,  18  St. 
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Kep.  154.  In  Thompson  v.  Stanley,  20  N.  Y.  Supp.  317,  it  is  held 
that  the  fact  that  a  corporation  has  done  no  business  for  some 
years,  and  has  no  property  except  a  claim  against  defendant  for 
proceeds  of  the  corporation's  property,  alleged  to  have  been  mis- 
appropriated by  defendants  intentionally,  does  not  give  the  stock- 
holder the  right  to  maintain  an  action,  on  his  own  behalf,  to  re- 
cover directly  from  the  defendant  his  proportionate  share  of  the 
funds  alleged  to  have  been  misapropriated. 

While  a  minority  stockholder,  in  the  absence  of  waste,  mis- 
management or  fraud,  has  no  standing  as  to  title,  yet  a  complaint 
which  alleges  a  general  misapplication  of  the  funds  by  persons 
who  have  obtained  control  of  the  corporate  management,  states 
a  cause  of  action.  Where  a  corporation  is  under  the  control  of 
alleged  wrongdoers,  it  is  unnecessary  for  the  stockholder  to  de- 
mand that  an  action  alleging  a  misappropriation  of  its  funds  be 
brought  by  the  committee.  Sage  v.  Culver,  71  Hun,  42,  54  St. 
Eep.  297,  24  N.  Y.  Supp.  514,  affirmed,  147  E".  Y.  241.  When 
the  officers  of  a  corporation  are  alleged  to  be  themselves  identified 
with  and  agents  in  an  unlawful  or  wrongful  act,  which  is  to  be  the 
subject  of  inquiry  or  redress,  it  is  not  necessary  that  the  applica- 
tion be  made  by  the  shareholders  to  them,  to  bring  action  before 
suit  may  be  maintained  by  the  shareholders  themselves.  An 
action  for  the  winding  up  of  the  affairs  of  the  company,  upon  its 
dissolution,  is  maintainable  by  shareholders  in  their  own  rights 
and  interests,  and  it  is  not  required  that  application  be  made  first 
to  the  officers  of  the  company  to  bring  the  action.  Myers  v.  Scott, 
20  St.  Eep.  35,  2  Supp.  753. 

Where  plaintiff,  the  stockholder  in  a  corporation,  was  informed 
by  its  president,  whom  he  requested  to  take  action  against  two  of 
the  directors  for  misconduct  and  neglect  of  duty,  that  he  had  re- 
signed the  presidency  two  years  before,  while  in  fact  there  was  no 
evidence  that  he  ever  had  resigned,  and  the  two  directors  were 
most  active  in  the  management  of  the  company,  it  was  held  these 
facts  were  sufficient  to  entitle  plaintiff  to  sue  as  a  stockholder  in 
his  own  name.  Averell  v.  Barber,  6  Supp.  255.  See  note  at  end 
of  case  on  right  of  stockholder  to  sue  in  such  case. 

In  Zeigler  v.  Hoagland,  52  Hun,  385,  5  Supp.  300,  an  action 
by  a  stockholder  to  restrain  waste  by  a  corporation  was  sustained. 
Also  in  Gamble  v.  Queens  County  Water  Co.,  52  Hun,  166,  23 
St.  Eep.  409,  5  Supp.  124,  it  was  held  that  a  corporation  might 
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be  restrained  from  issuing  certain  stock  and  bonds ;  reversed,  how- 
ever, 123  N.  Y.  91,  -where  it  was  held  that  as  to  questions  of  mere 
administration  or  of  policy,  as  to  which  there  is  an  honest  differ- 
ence of  opinion  among  shareholders,  the  will  of  the  majority 
should  govern,  and  so  the  court  cannot  be  justified  in  interfering, 
even  in  doubtful  cases  where  the  action  of  a  majority  might  be 
susceptible  of  different  constructions.  To  warrant  the  interpo- 
sition of  the  court,  where  the  proposed  action  is  within  the  cor- 
porate powers,  a  case  must  be  made  out  which  plainly  shows  that 
such  action  is  so  opposed  to  the  true  interests  of  the  corporation 
itself  as  to  necessarily  lead  to  the  inference  that  none  of  those 
acting  could  have  been  influenced  by  an  honest  desire  to  secure 
such  interests,  but  that  they  must  have  acted  with  intent  to  sub- 
serve some  outside  purpose  regardless  of  the  consequences  to  the 
company  and  in  a  manner  inconsistent  with  its  interests;  that  a 
shareholder  has  a  legal  right  to  vote  upon  a  measure,  even  though 
he  has  a  personal  interest  therein  separate  from  the  other  share- 
holders ;  he  represents  himself  and  his  own  interests  solely,  and  in 
no  sense  acts  as  a  trustee  or  representative  of  others.  It  seems, 
if  such  action  should  result  in  a  wrong  or  fraudulent  construc- 
tion of  the  rights  of  the  minority,  it  might  be  submitted  to  the 
scrutiny  of  a  court  of  equity,  at  the  suit  of  the  minority  share- 
holders, one  suing  in  his  own  behalf  and  that  of  all  others  and 
the  corporation  being  made  a  party  defendant. 

An  appeal  to  equity  on  behalf  of  a  stockholder  to  be  relieved 
from  acts  of  the  directors  of  the  corporation,  where  the  acts  com- 
plained of  were  within  their  powers  and  apparently  uninfluenced 
by  the  corrupt  motives  or  personal  interests  adverse  to  those  of 
the  stockholders,  should  at  least  be  justified  by  some  showing  that 
the  acts  were  improper  within  the  belief  of  a  fair  proportion  of 
the  body  of  the  stockholders.  Beveridge  v.  N.  Y.  R.  R.  Co.,  112 
N.  Y.  1,  20  St.  Eep.  962.  If  the  object  of  an  action  is  to  compel 
the  officers  of  a  corporation  to  account  for  official  misconduct,  and 
not  to  procure  an  examination  of  a  long  account,  a  reference  can- 
not be  ordered  to  take  and  state  an  acount  between  the  defendants 
and  the  corporation  of  which  they  are  officers,  until  there  is 
some  proof  to  sustain  the  allegation  that  there  has  been  official 
misconduct,  and  the  determination  of  the  facts  has  been  reached 
and  put  in  the  form  of  an  interlocutory  judgment  directing  an 
accounting.  Stokes  v.  Stokes,  87  Hun,  152,  67  St.  Rep.  760,  33 
Supp.  1024. 


110     COKPORATIONS  AND  EECEIVEES  OF  COEPOEATIONS. 

In  Miller  v.  Barlow,  78  App.  Div.  331,  79  Supp.  964,  it  was 
held  that  upon  the  facts  of  that  case  plaintiff,  a  director,  stood  in 
the  position  of  a  trustee  with  respect  to  the  creditors  of  the  cor- 
poration, and  did  not  need  to  make  such  creditors  parties,  nor  any 
of  the  other  persons  who  would  have  been  entitled  to  maintain  the 
action  under  §  1782.  That  it  was  not  essential  that  the  corpora- 
tion be  made  a  party  plaintiff,  but  as  the  appointment  of  a  re- 
ceiver of  its  property  was  sought,  it  was  for  that  reason  a  neces- 
sary and  proper  party  defendant.  It  seems  the  plaintiff  was 
not  obliged  to  request  the  corporation  to  institute  the  action  before 
bringing  it  himself,  or  set  forth  in  his  complaint  facts  showing 
the  futility  of  stich  a  demand. 

The  official  misconduct  which  within  the  meaning  of  that  phrase, 
as  used  in  §  1781,  will  siipport  an  action  brought  thereunder  to 
charge  the  directors  of  a  corporation  with  that  offense,  must  ex- 
ceed misfeasance  and  amount  to  actual  malfeasance  in  office.  The 
mere  misconception  of  his  rights  and  impropriety  and  unlawful- 
ness of  action  by  a  director  of  a  corporation  affords  no  ground  for 
convicting  him  of  malfeasance  in  office  which  necessarily  involves 
a  corrupt  intent.  StoJces  v.  StoTces,  23  App.  Div.  552,  48  Supp. 
722. 

The  director  of  a  foreign  corporation  may  maintain  in  the 
courts  of  the  State  of  E'ew  York,  iinder  §  1781,  an  action  against 
the  president,  also  a  director,  of  the  corporation  to  compel 
the  latter  to  account  for  his  official  conduct  as  such  presi- 
dent and  director  in  the  management  and  disposition  of  the  funds 
and  property  of  the  corporation  committed  to  his  charge,  and  to 
compel  him  to  pay  to  the  corporation  the  money  and  the  value  of 
the  property  which  he  appropriated  to  his  own  use  or  which  he 
lost  or  wasted  by  a  violation  of  his  duty.  Acken  v.  Coughlin,  103 
App.  Div.  1,  92  Supp.  700. 

It  was  held  in  Lilienthal  v.  Betz,  108  App.  Div.  222,  95  Supp. 
849,  that  in  an  action  brought  by  a  creditor  of  a  corporation  under 
§§  1781  and  1782  to  compel  the  officers  of  the  corporation  to 
account  for  any  property  thereof  "  which  they  have  acquired  to 
themselves  or  transferred  to  others,  or  lost,  or  wasted,  by  a  viola- 
tion of  their  duties,"  the  fact  that  the  corporation  has  been  dis- 
solved and  a  receiver  of  its  property  been  appointed,  constitutes  a 
sufficient  excuse  for  the  failure  of  the  plaintiff  to  obtain  a  judg- 
ment against  the  corporation  and  issue  execution  thereon  before 


COEPOEATIONS  AND  EECEIVEES  OF  COEPOEATIONS.      Ill 

beginning  suit  against  its  officers.  The  receiver  of  the  corpora- 
tion is  a  necessary  party  to  such  an  action,  even  though  he  has 
been  discharged  prior  to  the  commencement  thereof. 

This  was  reversed  in  185  IST.  Y.  153,  which  holds,  where  the 
gravamen  of  an  action,  brought  by  creditors  of  a  dissolved  insolvent 
corporation  in  behalf  of  themselves  and  all  other  creditors  of  the 
corporation  who  may  come  in  and  contribute  to  the  expenses  of 
the  action  against  a  former  director  and  treasurer  of  the  cor- 
poration, is  not  any  official  act  or  omission  on  the  part  of  the 
defendant  as  such  director  and  treasurer,  but  rather  his  promise 
to  pay  all  the  debts  of  the  corporation  in  case  he  should  be  allowed 
to  acquire  its  property  at  a  judicial  sale  for  less  than  its  real 
value  and  his  failure  to  keep  that  promise,  such  action  cannot 
be  maintained  under  §§  1781  and  1782,  which  provide  that  an 
action  may  be  maintained  against  one  or  more  of  the  officers  of  a 
corporation  for  a  judgment  "  compelling  them  to  pay  to  the  cor- 
poration, which  they  represent,  or  to  its  creditors,  any  money,  and 
the  value  of  any  property,  which  they  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties." 

Under  these  sections  a  trustee  of  a  domestic  corporation, 
where  he  seeks  no  receiver,  can  maintain,  without  joining  it  as  a 
party  defendant,  an  action  to  prevent  his  co-trustees  from  making 
a  threatened  unlawful  alienation  of  the  property  of  the  corpora- 
tion detrimental  to  it  and  its  stockholders.  Oreen  v.  Gompton, 
41  Misc.  21,  83  Supp.  588. 

Section  1781  refers  to  abuse  of  trust  and  misconduct,  not  to 
ineligibility  on  the  part  of  a  trustee.  Matter  of  Northern  Dis- 
pensary, 26  Misc.  147,  56  Supp.  784.  An  action  to  enforce  the 
remedies  for  the  mismanagement  of  a  corporation,  provided  by 
§§  1781  and  1782,  may  be  maintained  by  a  duly  elected  trustee 
and  vice-president  of  the  corporation,  although  he  in  no  manner 
signified  his  acceptance  of  his  election  to  the  offices  in  question, 
acceptance  in  such  cases  being  usually  presumed. 

The  fact  that  the  officer  did  not  attend  the  meetings  of  the 
trustees  for  a  period  of  about  three  months  immediately  following 
his  election  does  not  constitute,  as  matter  of  law,  such  a  long-con- 
tinued neglect  of  duty  as  amounts  to  an  abandonment  of  his  office 
as  trustee,  nor  does  it  justify  his  associates  in  declaring  his  office 
as  trustee  vacant. 
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The  acquiescence  of  all  the  stockholders  of  a  corporation  in  the 
acts  of  its  directors,  in  so  dealing  with  its  assets  as  to  deprive 
future  creditors  of  the  corporation  of  the  payment  of  their  just 
claims,  will  not  avail  as  a  defense  to  an  action  brought  by  an 
officer  of  the  corporation  under  §  1781.  Halpin  v.  Mutual  Brew- 
ing Co.,  20  App.  Div.  583,  47  Supp.  412. 

In  Jacohus  v.  Diamond  Soda  Water  Co.,  94  App.  Div.  366,  88 
Supp.  302,  and  Loewstein  v.  Diamond  Soda  Water  Co.,  94  App. 
Div.  383,  88  Supp.  313,  the  court  considers  the  sufficiency  of  evi- 
dence to  entitle  the  plaintiff  to  relief  in  an  action  brought  under 
these  sections.  The  first  mentioned  action  being  a  statutory  one 
under  §§  1781  and  1782.  The  second  being  founded  upon  the 
rule  of  equity  authorizing  a  stockholder  to  maintain  an  action  in 
the  right  of  the  corporation,  where  the  directors  or  trustees  re- 
fused to  bring  the  action,  or  where  the  circumstances  excuse  a 
demand  upon  the  ground  that  it  would  be  futile. 

Where  complainant,  a  stockholder,  alleged  that  one  of  the  de- 
fendants was  the  recipient  of  the  fraudulent  transfer  of  corporate 
assets,  and  prayed  that  the  directors  be  suspended  from  their 
office,  a  receiver  be  appointed,  and  for  other  equitable  relief,  the 
fact  that  under  §§  1781  and  1782  directors  can  only  be  suspended 
from  office  by  proceedings  by  the  attorney-general,  does  not  pre- 
vent the  action  from  being  maintained,  where  it  appeared  on  the 
trial  that  plaintiff  was  entitled  to  equitable  relief.  Whitman  v. 
Holmes  Publishing  Co.,  33  Misc.  47,  68  Supp.  167. 

A  complaint  by  a  stockholder  against  a  corporation  and  its 
officers  alleged  a  declaration  of  a  dividend,  its  non-payment,  and 
asked  judgment  therefor.  It  also  alleged  the  existence  of  a  large 
surplus ;  that  the  directors,  against  plaintiff's  protest,  had  author- 
ized the  issuance  of  additional  stock  at  par  (though  the  stock  was 
worth  more),  allowing  the  stockholders  to  subscribe  proportion- 
ately ;  that  the  directors  subscribed  for  their  share ;  that  there  was 
a  "fraudulent  agreement"  to  refuse  to  pay  the  dividend  and 
thereby  to  "  reappropriate  "  it  to  the  company  and  to  share  in  it 
under  their  new  subscription  made  at  par,  and  asked  that  the  pro- 
posed increase  be  restrained.  Held  an  improper  joinder  of 
actions  at  law  and  in  equity.  Searles  v.  Gebhie,  115  App.  Div. 
778,  101  Supp.  199. 

The  law  is  settled  in  this  State  that  directors  of  monetary  cor- 
porations are  held  to  the  same  degree  of  care  that  men  of  ordi- 
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nary  prudence  would  exercise  in  regard  to  their  own  affairs.  In 
case  the  corporation  could  have  successfully  prosecuted  an  action 
against  defendants,  it  is  well  settled  that  a  stockholder  may  bring 
such  action  in  behalf  of  himself  and  all  others  in  like  situation, 
either  after  demand  made  that  it  bring  the  action  and  its  refusal,  or 
without  demand,  where  the  persons  who  committed  the  wrongful 
acts  continued  to  be  directors  of  the  corporation.  In  such  a  case 
the  purpose  of  the  action  is  the  restoration,  for  the  benefit  of  all 
concerned,  of  the  corporate  funds  wasted  or  lost  through  the  fault 
of  the  corporation.  Hwnna  v.  Lyon,  179  IST.  Y.  107,  citing  Cassidy 
V.  Uhlmarm,  170  N.  Y.  517,  and  other  authorities. 

The  principal  case,  with  others,  was  cited  in  Jacobson  v. 
FrarMin  Lumber  Co.,  184  N.  Y.  152,  to  the  point  that  the  de- 
mand upon  defendant  corporation  to  bring  an  action  is  unneces- 
sary, where  the  individual  defendants  against  whom  the  wrong  is 
charged  are  the  executive  officers  of  the  corporation  and  constitute 
a  majority  of  the  board  of  directors  thereof. 

Where  the  officers  of  a  corporation  are  under  the  control  of  the 
parties  to  be  sued,  the  Supreme  Court  may  appoint  a  receiver,  and 
he  may  bring  an  action,  or  the  party  aggrieved  may  himself  bring 
an  action  in  his  own  name,  but  in  the  right  of  the  corporation, 
making  it  a  party  defendant.  Niles  v.  N.  Y.  C.  &  H.  R.  B.  Co., 
176  JST.  Y.  119,  citing  (at  page  125)  Flyrm  v.  Broohlyn  City  B. 
Co.,  158  N.  Y.  493,  as  follows:  "  While  courts  cannot  compel  di- 
rectors or  stockholders,  proceeding  by  the  vote  of  a  majority,  to 
act  wisely,  they  can  compel  them  to  act  honestly,  or  undo  their 
work  if  they  act  otherwise.  Where  a  majority  of  the  directors, 
or  stockholders,  or  both,  acting  in  bad  faith,  carry  into  effect  a 
scheme  which,  even  if  lawful  upon  its  face,  is  intended  to  circum- 
vent the  minority  stockholders  and  defraud  them  out  of  their  legal 
rights,  the  courts  may  interfere  and  remedy  the  wrong.  Action 
on  the  part  of  directors  or  stockholders,  pursuant  to  a  fraudulent 
scheme  designed  to  injure  the  other  stockholders,  will  sustain 
an  action  by  the  corporation,  or,  if  it  refuses  to  act,  by  a  stock- 
holder in  its  stead  for  the  benefit  of  all  the  injured  stockholders." 
Actions,  Vol.  1  —  8 
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Complaint  Against  Directors  for  Waste  of  Corporate  Funds. 

SUPREME  COtJET  —  Washington  CouNTy. 

David  J.  Hanna,  Suing  for  Himself  as  Stock- 
holder, and  All  Other  Stockholders  of  the 
People's  National  Bank  of  Salem,  New 
York,  in  like  situation,  who  shall  choose 
to  make  themselves  parties  to  this  action, 

Plaintiff,      ^179  N.  Y.  107, 
vs. 

The  People's  National  Bank  of  Salem,  New 
York,  Charles  Lyon,  William  0.  Larmon, 
et  al..  Defendants. 

The  plaintiff,  complaining  in  behalf  of  himsell  and  all  others  the 
stockholders  of  the  Peoples  National  Bank  of  Salem,  New  York,  in 
like  situation  as  himself,  who  shall,  in  due  time,  come  in  and  seek 
relief  by  and  contribute  to  the  expenses  of  this  action,  by  Lansing  & 
Holmes,  their  attorneys,  allege  upon  information  and  belief,  as  follows : 

I.  That  the  defendant,  the  Peoples  National  Bank  of  Salem,  New 
York,  is  a  corporation  and  banking  association  organized  about  the 
1st  of  January,  1884,  under  and  by  virtue  of  the  Act  of  Congress  of 
the  United  States,  approved  June  3rd,  1864,  and  knovm  as  the  Na- 
tional Banking  Act,  and  the  various. acts  amending  and  extending  the 
same,  and  that  from  the  period  of  said  organization  until  about  the 
month  of  November  or  December,  1893,  the  said  Peoples  National 
Bank  of  Salem,  New  York,  transacted  a  general  banking  business  at 
the  village  of  Salem,  "Washington  County,  N.  Y. ;  that  on  or  about 
the  month  of  October,  1893,  said  banking  association  became  insolvent. 

II.  That  the  capital  stock  of  said  bank  was  $50,000,  divided  into 
shares  of  the  par  value  of  $100  each.  That  the  plaintiff  at  the  time 
of  said  insolvency  and  suspension  of  said  bank,  was  the  owner  and 
holder  of  ten  shares  of  its  capital  stock  of  the  nominal  value  of  $100 
each. 

III.  That  at  the  time  of  said  suspension  of  payment  by  the  said 
bank,  the  said  bank  was  insolvent  and  its  liabilities  so  far  exceeded  its 
assets  as  to  entirely  absorb  its  capital  stock,  and  that  the  property  and 
assets  of  said  banking  association  were  entirely  inadequate  to  pay  the 
satisfied  debt  and  liabilities  over  and  above  its  liabilities  to  share- 
holders upon  account  of  capital  stock,  and  that  the  Comptroller  of  the 
currency  having  so  ascertained  and  determined,  and  having  decided 
that  it  was  necessary  in  order  to  pay  the  same,  to  enforce  the  individ- 
ual liabilities  of  the  shareholders  of  said  banking  association,  as  pro- 
vided by  the  said  acts  of  congress,  directed  that  an  assessment  be 
made  upon  all  the  shareholders. of  said  bank,  including  the  plaintiff, 
to  the  full  extent  of  the  whole  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  said  shares. 
That  by  reason  of  the  liabilities  of  said  bank,  and  the  said  assessment 
made  necessary  thereby  as  aforesaid,  the  shareholders  of  said  bank, 
including  the  plaintiff,  were  required  to  pay  the  amount  of  said  assess- 
ment or  suffer  loss  by  the  sale  of  their  said  stock,  for  the  purpose  of 
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paying  the  amount  of  said  assessment,  and  that  this  plaintiff's  said 
stock  was  sold  by  said  bank  in  satisfaction  of  said  assessment  and 
became  wholly  lost  to  him  while  other  stockholders  actually  paid  the 
said  bank  the  full  amount  of  their  said  assessment  and  retained  their 
stock. 

IV.  That  one  Eobert  M.  Stevenson,  from  about  the  year  1884, 
until  the  said  suspension  of  payments  by  said  bank,  was  the  cashier 
of  said  bank,  and  that  the  insolvency  of  said  bank  was  caused  by  the 
defalcations,  willful  misconduct,  gross  neglect  and  inattention  to  the 
duties  of  his  office  of  the  said  Eobert  M.  Stevenson  while  acting  as  such 
cashier,  from  about  the  year  1890  until  he  suspension  of  said  bank. 
That  for  a  considerable  period  prior  to  the  suspension  of  said  bank, 
the  said  Eobert  M.  Stevenson  loaned  the  funds  of  the  bank  in  large 
amounts  to  various  persons  who  were  irresponsible,  without  taking 
any  adequate  security  for  such  loans  and  without  proper  inquiry  into 
the  solvency  of  either  the  makers  or  of  the  endorsers  upon  notes  which 
were  discounted  by  him  at  said  bank.  That  said  loans  were  made  and 
paper  discounted  in  large  amounts  to  one  Benjamin  G.  Long,  who 
was  one  of  the  pretended  customers  of  said  bank.  That  the  said  Long 
was  a  non-resident  of  the  State  and  was  a  travelling  agent  engaged 
in  the  sale  of  musical  instruments,  upon  credit,  for  which  he  took 
notes  in  various  sums  of  numerous  irresponsible  persons  and  upon 
endorsing  the  same,  the  said  Stevenson,  without  inquiry  or  knowledge 
of  the  solvency  of  said  makers  of  said  notes,  and  even  of  their  places 
of  residence,  or  whether  such  persons  had  existence  or  not  —  for  num- 
bers of  them  were  fictitious  —  discounted  said  notes  until  the  bank 
held  in  the  aggregate  such  paper  of  the  nominal  value  of  about 
$35,000 ;  being  more  than  three-fifths  of  the  capital  stock  of  the  bank ; 
that  said  notes  were  substantially  worthless,  loaned  practically  upon 
the  credit  of  said  Benjamin  G.  Long,  who  was  not  known  to  have  any 
property  ia  this  State  or  elsewhere,  and  who  was,  at  the  time,  actually 
insolvent;  that  various  other  additional  loans  of  a  like  character  were 
made  to  various  persons,  which  were  a  total  loss  to  the  bank  and 
involved  loss  altogether  of  an  amount  equal  to  its  entire  capital  stock. 

V.  That  at  the  time  the  aforesaid  loans  were  made  and  of  said 
suspension  of  said  bank  in  1893,  the  defendants  herein,  other  than  the 
defendant  corporation,  were  directors  of  said  bank  and  constituted  a 
portion  of  the  Board  of  Directors  thereof,  each  of  said  directors  having 
been  theretofore  duly  elected  a  director  and  having  accepted  such 
office  and  trust,  and  having  acted  therein;  and  the  said  defendant 
directors  have  been  annually  re-elected  directors  of  said  bank  down 
until  the  present  time,  and  now  constitute  a  majority  of  the  directors 
of  said  bank,  which  consists  of  nine  persons.,  whose  names  are  as 
follows :     (Insert  names  of  directors.) 

VI.  That  the  said  misappropriation  and  loss  of  funds  of  the  bank 
through  the  discounting  of  said  paper  and  the  loaning  of  said  money 
in  large  amounts  to  irresponsible  persons  of  funds  of  said  bank  by  said 
cashier,  were  caused  by  and  were  attributable  to,  and  were  the  con- 
sequence and  result  of  gross  negligence,  inattention  to  duty  and  mis- 
conduct of  said  directors,  including  the  defendants  in  this  action,  in 
the  discharge  of  the  duties  of  their  said  office. 

VII.  That  at  the  times  said  loans  were  made  as  aforesaid,  the 
directors  of  said  bank  including  the  defendant  directors,  failed  and 
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neglected  to  exercise  any  proper  or  reasonable  control  or  supervisioa 
over  the  said  cashier;  that  substantially  the  direction  and  manage- 
ment of  said  bank  was  left  to  said  cashier;  and  no  effective  system  of 
examination  was.  provided  calculated  to  detect  misconduct'  upon  the 
part  of  the  oflScers  of  the  bank,  or  to  protect  the  interest  of  the  bank 
in  the  management  of  its  business. 

VIII.  That  the  accounts  of  the  said  Eobert  M.  Stevenson,  as 
cashier,  on  the  books  of  said  bank,  if  inspected,  would  have  led  per- 
sons of  ordinary  prudence  to  learn,  or,  at  least,  to  suspect  or  believe 
that  he  was  using  the  funds  of  the  bank  in  reckless  and  unsafe  enter- 
prises and  imperilling  the  capital  of  the  bank,  and  plaintiff  alleges 
that  the  defendant  directors  herein  knew  or  had  reason  to  suspect  and 
believe  that  the  cashier  of  said  bank  was  grossly  negligent  in  his 
management  of  its  affairs  in  making  the  loans  aforesaid  and  in  other- 
wise handling  its  funds,  and  they  neglected  and  violated  their  duty 
as  directors,  to  the  shareholders  of  the  bank,  including  plaintiff,  by 
willfully  retaining  the  said  Eobert  M.  Stevenson  in  his  position  as 
cashier,  knowing  him  to  be  an  untrustworthy  ofiBcer,  and  by  omitting 
to  exercise  any  proper  or  customary  supervision  or  restraint  over  said 
cashier,  as  aforesaid.  That  the  said  Eobert  M.  Stevenson  is  dead, 
having  died  not  long  after  a  criminal  inquiry  had  been  made  into  hia 
management  of  the  affairs  of  said  bank. 

IX.  That  the  reason  said  bank  has  not  been  requested  to  bring 
this  action,  and  has  been  made  a  party  defendant  herein  is,  because 
that  all  of  its  present  directors,  namely:  (naming  directors),  with 
the  exception  of  Joseph  B.  Stone,  were  directors  of  the  bank  at  the 
time  and  times  said  cashier  was  engaged  in  the  wrongful  acts  and 
misconduct  which  led  to  the  insolvency  and  suspension  of  said  bank, 
and  were  themselves  guilty  of  gross  negligence  and  misconduct  in 
connection  with  their  supervision  and  management  of  the  conduct  of 
the  said  cashier  and  of  the  funds  of  the  bank  which  led  to  its  loss. 

X.  That  by  reason  of  the  premises  said  defendants  were  guilty  of 
negligence  and  misconduct  in  their  office  as  directors  of  said  bank, 
whereby  the  plaintiff  suffered  damage  to  a  large  amount. 

XI.  That  the  shareholders  of  said  bank  are  numerous,  and  some 
of  them  are  unknown  to  the  plaintiff  and  cannot  be  ascertained  by 
him,  and,  therefore,  plaintiff  sues  for  the  benefit  of  all  shareholders 
who  may  choose  to  join  in  this  suit. 

WHEEEPOEE,  plaintiff  prays  that  this  court  decree  that  the 
defendants  who  were  directors  as  aforesaid,  are  individually  respon- 
sible to  the  plaintiff  for  all  losses  resulting  to  the  plaintiff  as  such 
shareholder  from  the  directors'  negligence  and  misconduct  in  office 
as  aforesaid,  and  that  an  account  be  taken  of  the  damages  suffered 
by  the  plaintiff  and  by  any  other  shareholders  of  said  banking  associa- 
tion who  may  in  due  time  join  in  this  suit,  by  reason  of  the  said 
negligence  and  misconduct  in  office,  and  that  the  several  plaintiffs 
have  judgment  against  the  defendants  who  were  directors  as  aforesaid 
for  the  respective  amounts  in  which,  upon  said  accounting,  they  shall 
appear  to  have  respectively  suffered  damage  in  the  respects  aforesaid; 
and  that  such  other  relief  in  the  premises,  as  may  be  just,  be  granted, 
with  costs  and  disbursements  of  this  action. 

LANSING  &  HOLMES, 

Attorneys  for  Plaintiff. 
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Complaint  Against  Directors  for  Fraud  and  Concealment. 
SUPREME  COURT—  CouNTT  or  New  Yobk. 


MARTIN   CASSIDY,   Plaintiff, 

vs. 

JOSEPH    F.    BLAUT,    FREDERICK    UHL- 
MANN  and  RONALD  T.  McDONALD, 

Defendants. 


■170  N.  Y.  505. 


The  plaintiff,  complaining  of  the  defendants,  respectfully  shows  to 
the  court  and  alleges  upon  information  and  belief : 

First:  That  at  all  the  times  hereinafter  mentioned  to  the  time  of 
its  dissolution,  the  Madison  Square  Bank  was  a  domestic  stock  monied 
corporation  and  bank  organized  and  engaging  in  business  under  the 
laws  of  this  State,  and  having  its  place  of  business  in  the  City  of 
New  York. 

Second:  That  at  said  times  hereinafter  mentioned  the  defendants 
were  directors  of  said  Madison  Square  Bank,  and  one  Samuel  Cohen 
was  a  regular  depositor  in  said  bank,  and  had  been  such  for  a  long 
time  previous,  and  as  such  had  been  accustomed  from  time  to  time 
to  deposit  monies  in  said  bank. 

THrd:  That  prior  to  and  on  and  after  the  8th  day  of  August, 
1893,  the  defendant  Joseph  P.  Blaut  was  the  president  of  said  Madi- 
son Square  Bank,  and  the  defendants  Frederick  Uhlmann  and  Eonald 
T.  McDonald  were  directors  constituting  a  committee  having  the 
charge,  management  and  direction  of  said  bank,  and  the  defendants 
were  officers  and  agents  of  said  bank,  and  the  said  defendants  were 
in  actual  control  of  said  bank,  and  managed  and  directed  the  affairs 
thereof. 

Fourth:  That  on  the  8th  day  of  August,  1893,  and  at  the  time 
aforesaid,  the  said  Madison  Square  Bank  was  by  the  direction  and 
with  the  knowledge  of  the  defendants  and  each  of  them  open  for  the 
regular  transaction  of  its  business,  and  tlie  said  defendants  and  each 
of  them  then  and  there  for  the  purpose  of  inducing  and  intending  to 
induce  depositors  to  deposit  money  in  said  bank,  and  in  violation  of 
their  duty  to  such  depositors,  and  in  violation  of  the  statute  in  such 
case  made  and  provided,  kept  the  said  bank  open,  and  directed,  per- 
mitted and  allowed  the  said  bank  to  be  and  remain  open  for  the 
purpose  of  receiving  deposits  and  for  the  regular  transaction  of  busi- 
ness, and  the  said  defendants  and  each  of  them  then  and  there  for 
the  purpose  and  with  the  intention  aforesaid  represented  to  the  de- 
positors in  said  bank  that  the  said  bank  was  solvent  and  could  lawfully 
and  properly  accept  deposits  from  such  depositors. 

Fifth:  That  the  representation  aforesaid  was  false  and  the  de- 
fendants and  each  of  them  knew  it  to  be  false ;  that  on  the  8th  day  of 
August,  1893,  and  at  the  time  aforesaid,  the  said  Madison  Square 
Bank  was  in  fact  hopelessly  insolvent,  and  the  defendants  and  each 
of  them  knew  that  the  said  bank  was  hopelessly  insolvent,  and  knew 
that  the  said  bank  could  not  lawfully  or  properly  accept  deposits  from 
the  depositors  in  said  bank. 
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Sixth:  That  on  the  8th  day  of  August,  1893,  and  at  the  time 
aforesaid,  the  said  Samuel  Cohen  believing  that  the  said  Madison 
Square  Bank  was  solvent,  and  relying  upon  the  representations  of 
the  defendants  aforesaid,  in  good  faith  deposited  in  the  said  bank 
certain  monies,  to-wit:  The  sum  of  one  thousand  and  twenty 
($1,020)  dollars,  and  the  said  Madison  Square  Bank  then,  with  the 
consent  of  the  defendants  and  each  of  them,  and  by  the  direction  and 
procurement  and  upon  the  instigation  of  the  defendants  and  each  of 
them,  and  the  defendants  then  and  there  wrongfully  concealing  from 
and  omitting  to  make  known  to  the  said  Samuel  Cohen  the  fact  of 
the  insolvency  of  said  bank,  accepted  the  said  deposit  of  one  thousand 
and  twenty  ($1,020)  dollars. 

Seventh :  That  at  said  time  said  Madison  Square  Bank  was  insol- 
vent to  the  knowledge  of  the  defendants  and  each  of  them,  and  that 
the  defendants  and  each  of  them  then  and  there  received  said  deposit 
knowing  that  said  bank  was  insolvent,  contrary  to  the  form  of  said 
statute. 

Eighth:  That  shortly  thereafter  and  on  or  about  the  9th  day  of 
August,  1893,  and  because  of  its  insolvency  aforesaid,  the  said  Madi- 
son Square  Bank  closed  its  doors  and  notified  the  public  that  it  would 
not  receive  deposits  or  pay  money  to  creditors  or  depositors,  and 
because  of  such  insolvency  the  Superintendent  of  the  Banking  Depart- 
ment of  the  State  closed  the  said  bank  and  took  possession  of  its 
assets,  and  an  or  about  the  10th  day  of  August,  1893,  because  of  such 
insolvency  an  action  was  duly  begun  in  the  Supreme  Court  by  the 
Attorney-General  in  the  name  of  the  People  of  the  State  against  the 
said  Madison  Square  Bank  for  a  dissolution  of  the  said  bank  on  the 
ground  of  its  insolvency;  that  temporary  receivers  of  the  property  of 
said  bank  were  duly  appointed  by  order  of  this  court  and  thereafter 
duly  qualified;  and  that  thereafter  and  on  or  about  the  22d  day  of 
November,  1893,  judgment  was  duly  rendered,  dissolving  the  said 
hank  and  forfeiting  its  corporate  rights  to  the  privileges  and  fran- 
chises, and  permanent  receivers  of  the  property  of  said  bank  were 
duly  appointed  and  have  since  duly  qualified.  That  the  said  bank 
never  resumed  business,  and  that  by  reason  of  the  insolvency  and 
closing  and  dissolution  of  said  bank  the  said  Samuel  Cohen  has  been 
unable  to  recover  any  part  of  the  aforesaid  deposit  of  one  thousand 
and  twenty  ($1,020)  dollars  made  in  reliance  upon  the  false  and 
fraudulent  representations  of  the  defendants  aforesaid,  excepting  only 
the  sum  of  five  hundred  and  ten  ($510)  dollars. 

Ninth:  That  by  reason  of  the  premises  said  Samuel  Cohen  was 
damaged  in  the  sum  of  five  hundred  and  ten  ($510)  dollars. 

Tenth :  That,  heretofore  and  prior  to  the  commencement  of  this 
action,  the  aforesaid  claim  and  the  cause  of  action  hereinbefore  set 
forth  were  duly  assigned  to  the  plaintiff,  who  is  now  the  owner  and 
holder  thereof. 

Eleventh:  That  by  reason  of  the  premises  the  plaintiff  has  been 
damaged  in  the  sum  of  five  hundred  and  ten  ($510)  dollars. 

"WHEEEFOEE,  the  plaintiff  demands  Judgment  against  the  defend- 
ants for  the  sum  of  five  hundred  and  ten  ($510)  dollars,  with  interest 
from  the  8th  day  of  August,  1893,  together  with  the  costs  and  dis- 
bursements of  this  action.  HAEOLD  NATHAN, 

Plaintiff's  Attorney. 
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ARTICLE  III. 

AOnOlT     FOB.    DlSSOLtTTION     OF     A    COBPORATION     AND     TO 
ENTORCE  LIABZLITY  OF  OFFICERS  AND  STOCKHOLDERS. 

Subd.  I.  Action  l^  judgment  creditor  for  sequestration,  119. 

§  1784.  Actionby judgment  creditor  for  sequestration,etc.,  119 
Subd.  2.  Action  to  dissolve  corporation,  127. 

§  1796.  Effect  of  this  article  limited,  127. 

§  1785.  Action  to  dissolve  a  corporation,  127. 

§  1786.  Id.;  by  whom  to  be  brought,    128. 
Subd.  3.   Temporary  injunction,  141. 

§  1787.    Temporary  injunction,  141. 
Subd.  4.  Receiver,  141. 

§  1788.  Receiver  may  be  appointed;  permanent  and  temporary  receiver; 
powers,  etc.,  of  temporary  receiver,  141. 

§  1789.  Additional  powers  and  duties  may  be  conferred  upon  temporary 
receiver,    141. 

Subd.  5.    When  action  maintained  against  stockholders  or  officers,  142. 

§  1790.  Making  stockholders,  etc.,  parties,  142. 

§  1791.    When  separate  action  may  be  brought  against  them,  142. 

§1792.  Proceedings  in  either  action,  142. 
Subd.  6.  Judgment  and  its  provisions,  145. 

§  1793-  Judgment;  property  of  corporation  to  be  distributed,  145. 

I  1794.  Id.;  stock  subscriptions  to  be  recovered,  145. 

§  1795.  Id.;  as  to  liabilities  of  directors  and  stockholders,  145. 

Sub.  1.    Action  by  Judgment  Creditor  for  Sequestration.     §  1784. 

§   1784.   Action  by  judgment  creditor  for  sequestration,  etc. 

Where  final  judgment  for  a  sum  of  money  has  been  rendered  against  a  corpo- 
ration created  by  or  under  the  laws  of  the  State,  and  an  execution  issued 
thereupon  to  the  sheriff  of  the  county,  where  the  corporation  transacts  its 
general  business,  or  where  its  principal  office  is  located,  has  been  returned 
wholly  or  partly  unsatisfied,  the  judgment  creditor  may  maintain  an  action 
to  procure  a  judgment  sequestrating  the  property  of  the  corporation,  and 
providing  for  a  distribution  thereof,  as  prescribed  in  section  1793  of  this  act. 

A  proceeding  under  §  1784  of  the  Code  of  Civil  Procedure  is 
an  equitable,  action,  and  a  judgment  creditor  of  a  corporation 
seeking  to  sequestrate  its  property  to  satisfy  his  judgment  may, 
if  a  fraudulent  transfer  of  the  corporate  property  is  alleged,  join 
as  parties  defendant  the  persons  who  hold  such  property  in  their 
possession.  In  analogy  to  the  procedure  under  a  creditor's  bill  in 
equity,  the  complaint,  seeking  to  reach  corporate  assets,  may 
unite  claims  for  property  in  the  possession  or  under  the  control 
of  the  judgment  debtor  with  demands  against  other  parties  who 
have  obtained  possession  of  the  property  of  the  corporate  judg- 
ment debtor  by  fraudulent  transfers  thereof.  Proctor  v.  Sidney 
Sash,  Blind  and  Furniture  Company,  8  App.  Div.  42,  40  Supp. 
454. 
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This  remedy  is  limited  to  creditors  who  have  proceeded  to  exe- 
cution without  satisfaction  (Marm  v.  Pentz,  2  Sandf.  Ch.  257), 
and,  therefore,  a  creditor  at  large  who  has  no  judgment  is  not 
entitled  to  the  benefits  of  the  statute.  Damhmcm  v.  The  Empire 
Mill,  12  Barb.  341.  Section  1784  has  not  changed  the  rule  re- 
quiring that  execution  shall  issue  before  an  equitable  action  in  the 
nature  of  a  creditor's  bill  can  be  maintained  against  a  corporation. 
Easton  National  Bank  v.  Bujfalo  Chemical  Works,  48  Hun,  557, 
1  Supp.  250.  This  authority  does  not  sujjersede  the  attorney-gen- 
eral's power  to  institute  proceedings  to  dissolve,  nor  the  power  of  a 
general  creditor  without  a  judgment  to  institute  proceedings  to 
restrain  the  improper  exercise  of  certain  powers,  or  to  procure  the 
payment  of  his  debt;  each  proceeding  may  go  on  with  the  rights 
peculiar  to  each,  subject  to  the  power  of  the  court  to  restrain  un- 
necessary suits.  Dambman  v.  The  Empire  Mill,  12  Barb.  341. 
The  right  of  a  corporation  to  defend  an  action  or  appeal  from  a 
judgment  is  not  affected  by  a  judgment  in  another  action  seques- 
trating its  property.  Until  the  corporation  is  dissolved,  a  contract 
may  be  enforced  against  it  as  well  after  as  before  the  appointment 
of  a  receiver.  The  sequestration  interrupts  the  ordinary  business 
of  a  corporation,  but  does  not  necessarily  affect  the  corporate  fran- 
chises, and  if  the  assets  are  more  than  sufficient  to  liquidate  its 
liabilities,  the  surplus  goes  back  to  the  corporation  on  paying  its 
creditors.  The  corporation  is  entitled  to  have  the  action  for 
sequestration  discontinued  and  receiver  discharged.  Parry  v. 
American  Opera  Co.,  12  Civ.  Pro.  E.  195,  citing  Mann  v.  Pentz, 
3  N.  Y.  419 ;  Angell  v.  Silshury,  19  How.  48.  Tntil  judgment 
dissolving  the  corporation  and  ending  its  existence,  a  contract  can 
be  enforced  against  a  corporation.  Kincaid  v.  Dwinnelle,  59 
N.  Y.  548 ;  Pringle  v.  Woolworth,  90  IST.  Y.  510.  The  remedy 
by  sequestration  against  a  corporation,  must  be  based  on  a  final 
judgment,  and  the  issue  and  return  of  an  execution  unsatisfied. 
Where,  therefore,  the  judgment  on  which  the  sequestration  pro- 
ceedings are  based  is  opened  and  the  defendant  is  allowed  to 
come  in  and  defend,  but  the  judgment  is  ordered  to  stand  as 
security,  there  is  no  longer  a  final  judgment  and  the  sequestration 
proceedings  must  fall.  Bodhourn  v.  Utica,  etc.,  B.  B.  Co.,  28 
Hun,  369.  In  Whittlesy  v.  Frantz,  74  N.  Y.  456,  it  was  held 
that  under  §  36,  2  R.  S.  463,  for  which  this  section  is  a  substi- 
tute, the  appointment  of  a  receiver  was  a  proceeding  against  the 
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corporation,  and  if  the  appointment  was  binding  as  to  it,  no  one 
else  could  question  it.  The  jurisdiction  of  the  court  to  entertain 
the  proceeding  did  not  depend  on  the  truth  of  the  facts  alleged 
in  the  petition;  the  determination  of  the  court  on  the  facts, 
whether  rightful  or  not,  does  not  affect  the  jurisdiction.  Where 
the  complaint  in  an  action  alleged  the  appointment  of  plaintiff  in 
sequestration  proceedings  under  the  Eevised  Statutes,  and  the  ap- 
pointment was  claimed  to  be  invalid  on  the  ground  that  this  sec- 
tion provides  for  the  only  means  of  appointment  by  action,  held, 
that  a  former  judgment  between  the  parties  was  an  adjudication 
on  that  subject,  and  it  was  not  now  before  the  court.  Griffin  v. 
Long  Island  B.  B.  Co.,  102  N".  T.  449.  In  Manneck  v.  Manneck, 
23  Alb.  L.  J.  216,  it  is  held  that  the  court  has  no  power  to  inter- 
fere with  a  corporation  on  petition  when  no  action  is  pending. 
A  judgment  creditor  who  files  a  bill  against  stockholders  after  the 
return  of  execution  obtains  no  preference.  Morgan  v.  N.  Y.  & 
A.  B.  B.  Co.,  10  Paige,  290;  Tallmage  v.  Fishkill  Iron  Co.,  4 
Barb.  382.  In  an  action  brought  to  sequestrate  the  property  of 
a  corporation,  a  receiver  was  appointed  on  default.  No  notice  was 
given  to  the  attorney-general,  as  required  by  chapter  378,  Laws 
1883.  Upon  notice  to  the  attorney-general,  an  order  was  entered 
appointing  such  a  receiver  nunc  pro  tunc.  Held,  that  without 
deciding  whether  a  jurisdictional  defect  could  be  cured  by  an 
amendatory  order,  that  the  order  made  in  this  case  had  the  effect 
from  its  date  of  making  the  appointment  valid.  Morrison  v. 
Menhaden  Co.,  37  Hun,  522.  A  receivership  to  sequestrate  the 
property  of  a  railroad  company  comes  within  the  spirit  and  intent 
of  the  law  of  1883,  requiring  notice  to  be  given  to  the  attorney- 
general  of  all  proceedings  in  an  action  for  the  dissolution  of  a 
corporation  or  a  distribution  of  its  assets.  Whitney  v.  N.  Y.  & 
Atlantic  B.  B.  Co.,  66  How.  436. 

The  right  to  invoke  the  remedy  under  this  section  belongs  only 
to  a  judgment  creditor.  It  plainly  excludes  the  case  where  the 
company,  though  insolvent,  is  possessed  of  sufficient  property, 
real  or  personal,  within  the  county  where  it  transacts  its  gen- 
eral business  or  where  its  principal  office  is  located  to  satisfy  the 
judgment  creditor's  execution.  It  is  a  proceeding  looking  solely 
to  the  sequestration  of  such  assets  of  the  company  as  are  not 
leviable.  It  is  only  when  creditors  have  had  all  the  tangible 
property  of  the  company  within  one  or  the  other  of  the  specified 
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counties  applied  upon  their  execution  and  there  is  still  a  balance 
unpaid  thereon  that  the  court  is  authorized  to  appoint  a  receiver, 
and  it  is  only  the  assets  which  are  left  after  the  application  in  this 
way  of  the  tangible  property,  that  are  to  be  distributed  in  the 
sequestration  proceedings  equally  among  all  the  creditors. 
National  Broadway  Bank  v.  Wessel  Metal  Compcmy,  59  Hun, 
470,  37  St.  Rep.  102,  13  Supp.  744. 

The  existence  of  a  judgment  of  sequestration  against  a  do- 
mestic corporation,  which  enjoins  creditors  from  bringing  actions 
against  it  during  the  year  given  a  creditor  by  the  Manufacturing 
Corporations'  Act  of  1848,  in  which  to  bring  an  action  against  the 
corporation,  is  a  condition  precedent  to  maintaining  an  action  to 
enforce  a  personal  liability  of  a  stockholder  for  debts  of  the  cor- 
poration under  §  18  of  that  act,  excludes  a  creditor  from  compli- 
ance with  that  condition  precedent.  In  such  case,  such  judgment 
is  not  open  to  collateral  attack,  and  rejection  on  the  ground  that 
the  precedent  judgment  against  the  corporation  relied  on  in  the 
action  of  sequestration  as  evidence  of  the  right  to  maintain  that 
action,  was  a  void  judgment  Hunting  v.  Blum,,  69  Hun,  562, 
53  St.  Eep.  343,  23  Supp.  965,  affirmed,  143  K  Y.  511. 

In  an  action  against  a  corporation  brought  by  a  judgment 
creditor  to  sequestrate  the  property  of  the  corporation  to  enforce 
the  liability  of  all  the  stockholders  for  its  debts,  resulting  from 
their  failure  to  fully  pay  for  the  stock,  it  is  not  necessary  that  the 
complaint  set  forth  the  claim  on  which  the  judgment  against  the 
corporation  was  recovered.  In  such  an  action  both  the  corpora- 
tion and  its  stockholders  are  proper  party  defendants.  This  sec- 
tion construed  with  §  1793,  requires  that  when  a  judgment  has 
been  obtained  a  final  decree  must  provide  for  a  just  and  fair  dis- 
tribution of  the  property  of  the  corporation  among  its  honest 
creditors,  when  all  will  share  in  the  distribution  of  the  property  of 
the  corporation,  while  the  creditor  bringing  the  action  in  fact 
brings  it  for  all  the  creditors  of  the  corporation,  although  a  state- 
ment to  that  effect  is  not  required  by  the  Code.  The  court  may 
bring  in  all  the  parties  interested.  The  plaintiff  can  in  no  event 
recover  any  more  than  his  proportionate  share  of  the  assets  of  the 
corporation.  Woodard  v.  Holland  Medicine  Co.,  21  Civ.  Pro.  R. 
23,  39  St.  Rep.  411,  15  Supp.  128. 

The  provisions  of  §  1986,  relative  to  compensation  to  the  attor- 
ney-general,  and  security  to  be  given  by  the  relator,   refer  to 
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actions  brought  under  this  section.  People  v.  Buffalo  Stone  & 
Cement  Co.,  131  K  Y.  140 ;  s.  c,  42  St.  Eep.  75  3.  The  Superior 
Court  of  the  city  of  New  York  has,  within  its  territorial  limits, 
jurisdiction  in  equity  co-equal  with  that  of  the  Supreme  Court, 
to  act  under  the  provisions  of  this  section.  Jelly  v.  Paraiso  Co., 
15  Civ.  Pro.  E.  86.  Where  a  receiver  has  been  appointed  of  the 
property  of  a  corporation  by  the  Supreme  Court.,  and  the  plaintiff, 
a  judgment  creditor,  sought  the  appointment  of  a  receiver  in  pro- 
ceedings for  sequestration  under  §  1784,  it  was  held  that  the 
power  might  be  properly  exercised,  provided  the  authority  vested 
in  the  receiver  did  not  conflict  with  the  authority  of  the  receiver 
appointed  by  the  Supreme  Court.  Thau  v.  The  Bankers  &  Mer- 
chants' Telegraph  Co.,  16  St.  Eep.  581;  s.  c,  2  Supp.  11.  A 
court  of  this  State  has  no  authority  to  appoint  a  receiver  of  a 
foreign  corporation,  in  an  action  brought  here  to  sequestrate  the 
property  of  such  corporation.  Burgoyne  v.  Eastern  &  Western 
B.  B.  Co.,  19  Civ.  Pro.  E.  384;  s.  c,  13  Supp.  537. 

The  entry  of  a  judgment  of  sequestration  against  a  corporation 
and  the -appointment  of  a  permanent  receiver,  do  not  deprive  the 
corporation  of  power  thereafter  to  take  and  prosecute  appeals 
from  judgments  entered  against  it.  Auhum  Button  Co.  v.  Syl- 
vester, 68  Hun,  401;  s.  c,  52  St.  Eep.  180,  22  Supp.  891.  A. 
judgment  in  a  sequestration  action,  brought  by  a  creditor  against 
a  corporation,  under  §  1784,  appointing  a  receiver,  does  not  dis- 
solve the  corporation  or  prevent  prosecution  of  actions  against  it. 
People  V.  Troy  Steel  &  Iron  Co.,  63  St.  Eep.  787,  82  Hun,  304, 
24  Civ.  Pro.  E.  201,  citing  Del  Valle  v.  Namrro,  21  Abb.  N.  C. 
136 ;  Auburn  Button  Co.  v.  Sylvester,  68  Hun,  401,  52  St.  Eep. 
180. 

When  in  a  judgment  creditors'  action  under  §  1784,  brought  to 
sequester  the  property  of  the  defendant,  judgment  has  been  entered 
for  plaintiff,  another  creditor  of  defendant  should  not  be  allowed 
to  open  the  judgment  and  defend  it,  when  it  is  not  shown  that 
there  is  any  defence  upon  the  merits.  The  validity  of  such  claim 
should  be  determined  under  the  judgment,  which  pursuant  to 
§  1793  provides  for  the  exhibit  and  proof  of  all  claims  against 
defendant,  Trowbridge  v.  Troy  &  New  England  By.  Co.,  113 
App.  Div.  325,  99  Supp.  435. 

A  judgment  creditor  of  a  corporation  may  bring  an  action  in 
equity,  before  the  return  of  executions,   issued  upon  judgment 
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recovered  against  he  corporation,  based  upon  the  liens  thereby 
secured  upon  the  property  of  the  corporation,  to  set  aside  an 
alleged  fraudulent  general  assignment,  and  a  chattel  mortgage, 
and  transfers  of  personal  property,  made  in  fraud  of  creditors, 
both  before  and  after  the  general  assignment.  He  is  not  enti- 
tled, however,  to  the  appointment  of  a  receiver,  and  the  relief 
granted  must  be  limited  to  a  judgment  setting  aside  the  assign^ 
ment,  mortgage  and  transfers  only  as  to  the  plaintiff,  and  only 
so  far  as  they  relate  to  or  affect  the  specific  property  upon 
which  his  executions  were  liens  when  he  commenced  his  action, 
as  his  action  is  not  one  brought,  after  an  execution  has  been  re- 
turned unsatisfied,  to  sequestrate  the  property  of  the  corporation, 
under  §  1784,  a  proceeding  in  which  a  receiver  may  be  appointed, 
but  in  which  all  the  creditors  of  the  insolvent  corporation  are 
entitled  to  come  in  and  share  equally  in  the  distribution  of  its 
assets.  Home  Bank  v.  Brewster  &  Co.,  15  App.  Div.  339,  44 
Supp.  54. 

A  sequestration  action  is  simply  a  summary  mode  of  compelling 
the  application  of  the  property  of  a  corporation,  which  has  allowed 
an  execution  to  be  returned  unsatisfied,  to  the  payment  of  its 
debts.  The  purpose  of  appointing  a  receiver  in  such  proceed- 
ings is  to  provide  for  a  just  and  fair  distribution  of  the  property 
of  the  corporation  and  the  proceeds  thereof  among  its  fair  and 
honest  creditors.  Townsend  v.  Oneonta,  C.  &  B.  8.  B.  Co.,  88 
App.  Div.  208,  84  Supp.  427. 

In  an  action  against  a  corporation  by  judgment  creditor  seek- 
ing a*  sequestration  of  its  property,  to  have  set  aside  as  fraudulent, 
certain  judgments  in  favor  of  the  trustees,  and  likevsdse  a  certain 
trust  deed,  and,  in  addition,  seeking  a  personal  judgment  against 
the  trustees  for  their  failure  to  fulfill  certain  statutory  duties,  it 
was  held  that  there  was  not  an  improper  joinder  of  causes  of 
actions.  Bagley  &  Setmll  Co.  v.  Lenning,  61  App.  Div.  26,  70 
Supp.  242. 

The  right  of  a  receiver  appointed  under  §  1784  in  an  action 
for  sequestration  is  considered  in  Bien  v.  Bixhy,  18  Misc.  415,  41 
Supp.  433,  where  it  is  held  that  he  has  general  authority,  under 
§  1788,  to  preserve  the  property,  etc. 

Section  1784,  authorizing  the  maintenance  by  a  judgment 
creditor  of  a  corporation,  of  an  action  for  the  sequestration  and 
distribution  of  corporate  property,  does  not  apply  to  a  foreign 
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corporation  doing  business  in  tkis  State.  The  Supreme  Court 
will  not  interfere  with  the  property  of  such  corporation  at  the 
instance  of  a  judgment  creditor,  by  the  appointment  of  a  perma- 
nent receiver  of  the  property  of  the  corporation,  in  the  absence  of 
proof  that  the  corporation  has  fraudulently  disposed  of  its  prop- 
erty in  this  State,  or  that  the  corporation  has  property  within  this 
State  to  which  the  receivership  might  attach,  and  that  equitable 
intervention  is  necessary.  Dreyfuss  &  Co.  v.  Seale  &  Co.,  37  App. 
Div.  351,  55  Supp.  1111,  reversing  18  Misc.  551,  41  Supp.  807. 
It  is  said  in  Beals  v.  Buffalo  Construction  Co.,  49  App.  Div. 
589,  63  Supp.  635,  that  the  purpose  of  §  1784  is  more  extended 
than  might  be  inferred  from  the  section  taken  by  itself.  That 
beyond  the  sequestration  of  the  property  of  the  corporation,  the 
relief  reaches  out  for  whatever  liability  can  be  acquired ;  that  it 
is  not  restricted  to  whatever  technically  belongs  to  the  corporate 
entity,  but  liability  "  for  the  payment  of  the  debt "  of  the  cred- 
itor is  one  of  the  tests  for  making  a  stockholder  a  party. 

Complaint  to  Sequestrate  Property  of  a  Corporation. 

SUPREME  COURT  — Ulstek  Countt. 


THE  KINGSTON  NATIONAL  BANK 

agst. 
THE  JAMES  CEMENT  COMPANY. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  said  plaintiff  is  both  a  domestic  and  foreign  cor- 
poration, created  under  the  Laws  of  the  State  of  New  York,  and  the 
Laws  of  the  United  States  of  America ;  that  the  defendant  is  a  domes- 
tic corporation  created  under  the  Laws  of  the  State  of  New  York. 

The  complaint  further  shows  that  on  or  about  the  15th  day  of 
January,  1902,  the  above  plaintiff  recovered  against  the  above  de- 
fendant a  final  judgment  in  this  court  for  the  sum  of  $794.58,  which 
said  judgment  was  rendered  against  the  said  defendant,  which  is  a 
corporation  created  under  the  Laws  of  the  State  of  New  York,  for 
a  sum  of  money,  and  the  action  in  which  the  judgment  was  ren- 
dered was  founded  upon  the  promissory  notes  of  the  said  defendant 
overdue,  and  which  were  held  and  owned  by  the  said  plaintiff;  that 
said  judgment  was  duly  entered  in  the  Ulster  county  clerk's  office, 
and  the  judgment-roll  therein  duly  filed  in  said  clerk's  office;  that 
the  execution,  in  due  and  regular  form,  has,  since  the  entry  of  said 
judgment,  been  duly  issued  to  the  sheriff  of  the  said  county  of  Ulster, 
and  has  since  been  duly  returned  wholly  unsatisfied;  that  the  said 
defendant  transacts  its  general  business  in  said  county  of  Ulster,  and 
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its  principal  ofiBce  is  located  in  the  town  of  Esopus  in  said  county  of 
Ulster;  that  plaintiff,  therefore,  demands  the  judgment  of  this  court 
sequestrating  the  property  of  the  said  defendant,  and  for  a  just  and 
fair  distribution  thereof  and  of  the  proceeds  thereof  among  its  fair 
and  honest  creditors,  in  the  order  and  in  the  proportion  prescribed 
by  law,  in  case  of  the  voluntary  dissolution  of  a  corporation ;  and  that 
a  temporary  receiver  may  be  appointed,  pending  this  action,  of  the 
property  and  effects  of  the  defendant,  and  that  the  final  judgment  to 
be  entered  herein  may  direct  the  appointment  of  a  permanent  receiver 
herein  of  said  property  and  effects,  or  for  such  further  or  other  judg- 
ment or  relief  or  decree  as  may  be  just  and  agreeable  to  equity. 

E.  BBENAED, 

Plaintiff's  Attorney. 

Tke  complaint  may  be  accompanied  by  a  notice  of  motion  for 
appointment  of  a  receiver  and  the  final  judgment  will  provide  for 
the  appointment  of  a  permanent  receiver.  See  Rule  80  as  to  ap- 
plication for  appointment  of  temporary  receiver.  As  to  the  rights, 
povrers  and  duties  of  such  receivers,  see  Articles  VI— XI. 

Precedents  for  order  appointing  temporary  receiver  and  for  re- 
ceiver's bond  wiU  be  found,  Art.  VIII. 

Judgment  of  Sequestration  and  Appointing  Permanent  Eeceiver. 

(Caption.) 


THE  KINGSTON  NATIONAL  BANK 

agst. 

THE  JAMES  CEMENT  COMPANY. 


The  summons  and  complaint  herein,  having  been  duly  served  on 
the  defendant  January  15,  1904,  and  Ijeing  also  duly  served  on  the 
attorney-general  of  the  State  of  New  York  on  January  17,  1904,  a 
copy  of  which  said  summons  and  complaint  is  hereto  annexed,  and 
more  than  twenty  days  having  elapsed  since  such  service,  and  no 
answer  or  demurrer  or  appearance  having  been  interposed  by  said 
defendant  or  said  attorney-general;  and  whereas,  on  January  25, 
1904,  after  due  notice  to  the  said  defendant  and  to  said  attorney- 
general,  by  an  order  of  this  court,  granted  at  a  Special  Term  thereof. 
Amasa  Humphrey  was  duly  appointed  the  temporary,  receiver  of  said 
defendant,  and  duly  gave  the  bond  required  by  said  order,  and  has 
entered  upon  the  discharge  of  his  duties:  Now,  on  motion  of  E. 
Bernard,  the  attorney  of  said  plaintiff,  it  is  hereby  ordered,  adjudged 
and  decreed,  the  attorney-general  of  the  State  of  New  York  having 
had  due  notice  of  the  application  for  judgment,  and  a  copy  of  this 
proposed  judgment  having  been  served  upon  him  and  he  making  no 
objection  hereto,  that  the  goods,  property  and  effects  of  the  said 
defendant  be  sequestrated,  and  for  a  just  and  fair  distribution  thereof 
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and  of  the  proceeds  thereof  among  the  fair  and  honest  creditors  of  the 
defendant,  in  the  order  and  in  the  proportion  prescribed  by  law  in 
case  of  the  voluntary  dissolution  of  a  corporation;  that  said  Amasa 
Humphrey,  of  said  city  of  Kingston,  be  and  he  hereby  is  appointed 
the  permanent  receiver  of  the  defendant  and  its  stock,  property,  fran- 
chises, bonds,  contracts,  things  in  action,  and  efEects  of  every  kind  and 
nature,  with  the  usual  powers  and  duties,  according  to  the  laws  of 
this  State,  and  the  practice  of  this  court,  upon  his  executing  and 
acknowledging  in  the  usual  form,  and  filing  with  the  clerk,  for  the 
county  of  Ulster,  a  bond  to  the  people  of  the  State  of  New  York  in 
the  penal  sum  of  $30,000,  with  at  least  two  sureties,  freeholders  or 
householders  of  the  State  of  New  York,  who  shall  severally  justify, 
conditioned  for  the  faithful  discharge  of  the  duties  of  receiver,  and 
for  the  due  accounting  for  all  moneys  or  property  of  every  kind  re- 
ceived by  him  as  such  receiver,  which  bond  is  to  be  approved  as  to  its 
sufficiency  and  manner  of  execution  by  a  justice  of  this  court;  that 
upon  said  filing,  so  approved,  said  receiver  proceed  forthwith  to  col- 
lect and  receive  the  debts,  demands  and  other  property  of  said  de- 
fendant, and  to  preserve  the  property  and  the  proceeds  of  the  debts 
and  demands  collected,  to  sell,  dispose  of,  and  convert  into  money  all 
other  property,  real  and  personal,  of  said  defendant,  to  collect,  receive 
and  preserve  the  proceeds  thereof,  and  to  maintain  any  action  or 
special  proceeding  for  either  of  those  purposes ;  that  the  defendant,  its 
directors,  officers,  agents  and  servants,  and  all  persons  whomsoever, 
having  notice  of  this  judgment,  be  and  they  are  hereby  enjoined  from 
in  any  manner  interfering  with  said  receiver  in  the  discharge  of  his 
duties  as  such,  and  from  collecting  any  of  the  debts  or  demands,  and 
from  paying  out,  disposing  of,  or  in  any  way  interfering  with,  trans- 
ferring or  delivering  to  any  person  any  of  the  money,  property,  or 
effects  of  the  said  defendant,  except  to  deliver  the  same  to  the  said 
receiver;  that,  on  the  demand  of  said  receiver,  the  said  defendant 
deed,  convey,  transfer,  set  over,  assign  or  sell  to  said  receiver,  any  and 
all  its  property,  real  and  personal ;  that  the  said  receiver  shall  deposit 
all  funds  of  the  defendant  coming  in  his  hands  not  needed  for 
immediate  disbursement  in  the  Ulster  County  National  Bank  of 
Kingston,  New  York. 

C.  E.  INGALLS, 

Justice  Supreme  Court. 

Sub.  2.     Action  to  Dissolve  Corporation.     §§  1785,  1786,  1796. 

§   1796.    EfEect  of  this  article  limited^ 

This  article  does  not  repeal  or  affect  any  special  provision  of  law,  prescrib- 
ing that  a  particular  kind  of  corporation  shall  cease  to  exist,  or  shall  be 
dissolved,  in  a,  case  or  in  a  manner,  not  prescribed  in  this  article;  or  any 
special  provision  of  law,  prescribing  the  mode  of  enforcing  the  liability  of 
the  stockholders  of  a  particular  kind  of  corporation. 

§  1785.  Action,  to  dissolve  a  corporation. 

In  either  of  the  following  cases,  an  action  to  procure  a  judgment,  dissolv- 
ing a  corporation,  created  by  or  under  the  laws  of  the  State,  and  forfeiting 
its  corporate  rights,  privileges  and  franchises,  may  be  maintained,  as  pre- 
Bcribed  in  the  next  section. 
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1.  Where  the  corporation  has  remained  insolvent  for  at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay  and  dis- 
charge its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  business  for  at  least  one 
year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  pledges  or  deposits, 
or  to  make  insurances,  where  it  becomes  insolvent  or  unable  to  pay  its  debts, 
or  has  violated  any  provisions  of  the  act,  by  or  under  which  it  was  incor- 
porated, or  of  any  other  act  binding  upon  it. 

§  1786.    [Am'd,  1880.]    Id.;  by  whom  to  be  broneht. 

An  action  specified  in  the  last  section,  may  be  maintained  by  the  attorney- 
general,  in  the  name  and  in  behalf  of  the  people.  And  whenever  a  creditor 
or  stockholder  of  any  corporation  submits  to.  the  attorney-general  a  written 
statement  of  facts,  verified  by  oath,  showing  grounds  for  an  action  under  the 
provisions  of  the  last  section,  and  the  attorney-general  omits,  for  sixty  days 
after  this  submission,  to  commence  an  action  specified  in  the  last  section, 
then,  and  not  otherwise,  such  creditor  or  stockholder  may  apply  to  the  proper 
court  for  leave  to  commence  such  an  action,  and  on  obtaining  leave  may  main- 
tain the  same  accordingly. 

In  Herring  v.  N.  Y.,  L.  E.  <&  W.  B.  R.  Co.,  105  N.  T.  340, 
Judge  Earl  comments  upon  the  existence  of  two  kinds  of  action, 
one  to  dissolve,  another  to  annul  a  corporation  under  §§  1785  and 
1797  respectively.  Attention  is  called  to  the  same  matter  in 
Hagmayer  v.  Alien,  36  Misc.  59,  63.     (See  Art.  IV.) 

Proceedings  instituted  by  the  directors  of  a  company  do  not 
constitute  a  bar  to  the  prosecution  of  an  action  by  the  attorney- 
general,  in  the  name  of  the  people  to  dissolve  the  corporation. 
People  of  the  State  of  New  York  v.  Seneca  Lake  Orape  and  Wine 
Co.,  52  Hun,  174,  s.  c,  23  St.  Eep.  346,  5  Supp.  136. 

On  an  application  to  dissolve  a  bank  and  have  a  temporary  re- 
ceiver appointed,  it  was  held  where  there  was  doubt  whether  the 
stockholders  had  a  remedy,  that  the  application  of  the  attorney- 
general  for  a  dissolution  should  be  granted.  Tefft  v.  North  River 
Bank,  14  Supp.  8 ;  s.  c,  under  name  People  v.  North  River  Bank, 
26  Abb.  K  C.  189. 

In  Day  v.  Ogdensburg  &  Lake  Champlain  R.  R.  Co.,  107  N.  Y. 
129,  and  in  Matter  of  the  Application  of  the  Brooklyn  Elevated 
R.  R.  Co.,  125  N.  Y.  434,  s.  c,  35  St.  Rep.  451,  affirming  11 
Supp.  161,  it  is  said  that  a  railroad  corporation  by  omitting  to 
perform  a  duty  imposed  upon  it  by  its  charter,  does  not,  in  the 
absence  of  words  in  the  charter  making  such  compliance  a  limita- 
tion upon  the  original  grant  of  power,  lose  its  corporate  character. 
To  dissolve  the  corporation  there  must  be  a  judicial  proceeding 
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and  judgment  declaring  the  forfeiture  and  where  the  charter 
contained  a  provision  that  in  case  of  default  it  should  "  forfeit 
all  rights  acquired  by "  it  under  the  act  of  incorporation,  the 
provision  did  not  put  an  end  to  the  corporate  life  in  case  of  default, 
but  simply  exposed  it  to  proceedings  on  behalf  of  the  State  to 
establish  and  enforce  the  forfeiture,  and  until  the  State  thus 
intervened,  a  private  individual  might  not  set  up  the  forfeiture, 
or  in  any  vray  challenge  the  corporate  existence.  (72  N.  Y.  245, 
79  ]Sr.  Y.  335,  78  N.  Y.  524,  distinguished.) 

The  question  whether  a  forfeiture  clause  in  an  act  of  incorpora- 
tion is  or  is  not  self -executing  depends  wholly  upon  the  language 
employed  by  the  legislature,  which  has  undoubted  power  to  pro- 
vide in  an  act  of  incorporation  that  corporate  existence  shall  cease 
by  the  mere  failure  of  the  corporation  to  perform  certain  acts  im- 
posed by  its  charter.  It  requires  strong  and  unmistakable  lan- 
guage to  authorize  the  courts  to  hold  that  the  legislature  intended 
that  a  forfeiture  of  corporate  existence  should  be  affected  without 
judicial  proceedings  on  the  intervention  of  the  attorney-general. 
The  words  "  all  rights  and  privileges  granted  hereby  shall  be  null 
and  void  '^  do  not  render  a  forfeiture  clause  in  a  charter  self- 
executing,  but  the  meaning  of  "  null  and  void  "  in  such  a  con- 
nection is  that  the  corporate  existence  shall  be  "  voidable,"  that 
is  that  in  case  of  default  the  corporation  may  be  dissolved  through 
appropriate  legal  proceeding  by  the  attorney-general.  Matter  of 
New  York  and  Long  Island  Bridge  Co.  v.  Smith,  148  N.  Y.  540. 

Where  it  appears  that  a  corporation  has  never  exercised  its 
powers  or  franchises,  and  that  such  non-usage  is  wilful  and  with- 
out justification,  also  that  its  officers  have  conspired  to  do  other 
illegal  acts  under  cover  of  the  corporation,  an  action  is  maintain- 
able by  the  attorney-general  under  leave  of  the  court  to  dissolve 
the  corporation,  although  it  is  a  private  corporation.  People  of  the 
State  of  New  York  v.  The  Milk  Exchange.,  133  IST.  Y.  565;  s.  c, 
44  St  Rep.  500.  An  action  for  the  dissolution  of  a  corporation 
which  has  been  insolvent  may  be  maintained  by  a  majority  of  the 
trustees  of  the  corporation  being  stockholders.  Medhury  v.  Roch- 
ester Frear  Stone  Co.,  19  Hun,  498,  explained  in  Killredge  v. 
Kellogg  Bridge  Co.,  8  Abb.  N.  C.  168.  An  action  to  dissolve  a 
corporation  for  failure  to  pay  its  notes,  or  for  suspending  its 
ordinary  and  lawful  business  for  one  year,  must  be  brought  by  the 
attorney-general,'  and  not  by  a  stockholder.  Wilmersdoerffer  v. 
Actions,  Vol.  1  —  9 
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Lake  Mahopoic  Co.,  18  Hun,  387.  See  present  language  of  § 
1786,  as  to  when  stockholder  can  bring  action.  A  stockholder  of 
other  than  a  moneyed  corporation  is  not  entitled  to  a  decree  wind- 
ing up  the  affairs  of  the  corporation  and  appointing  a  receiver. 
Blivin  y.  Peru  Steel  and  Iron  Co.,  9  Abb.  IST.  O.  205.  Eefusal  by 
a  bank  to  pay  a  draft  protested  for  non-payment  for  ten  days,  and 
a  continuance  of  banking  business  for  that  time,  is  ground  for 
dissolution,  though  the  omission  to  pay  was  under  the  belief  the 
matter  would  be  arranged  otherwise,  if  the  bank  have  probable 
cause  to  believe  the  money  was  not  due  from  it.  Bank  Commis- 
sioner V.  Bank  of  Buffalo,  6  Paige,  503.  The  mere  fact  that  the 
demand  notes  of  a  corporation  remain  outstanding  is  not  an  act  of 
insolvency  in  the  absence  of  any  demand  of  payment.  Denike  v. 
N.  Y.  &  R.  Lime  and  Cement  Co.,  80  N.  Y.  599.  In  the  absence 
of  fraud  or  mismanagement,  a  portion  of  the  stockholders  of  a 
company  have  no  absolute  right  to  the  appointment  of  a  receiver, 
though  it  be  insolvent;  that  is  a  matter  of  discretion.  Denike  v. 
N.  Y.  &  B.  Lime  and  Cement  Co.,  80  ISl.  Y.  599.  When  a  cor- 
poration becomes  insolvent,  the  directors  may  lawfully  resign  in 
order  to  obtain  the  appointment  of  a  receiver,  and  it  is"  proper  for 
them  to  do  so.  Smith  v.  Danzig,  64  How.  320.  In  an  action  to 
dissolve  a  corporation  on  the  ground  that  it  has  remained  in- 
solvent for  at  least  one  year,  and  that  it  has  for  that  time  sus- 
pended its  ordinary  and  lawful  business  it  is  immaterial  whether 
the  corporation  is  a  manufacturing  corporation  or  not,  inasmuch 
■as  the  provisions  of  the  Code  containing  this  section  refer  to  all 
corporations  created  by  or  under  the  laws  of  the  State.  Where  the 
complaint  alleged  that  the  corporation  had  been  unable  to  meet  its 
obligations,  and  had  failed  to  pay  a  judgment  therein  set  forth, 
that  it  had  not  a  dollar  in  the  treasury,  and  was  insolvent,  and 
had  been  for  at  least  a  year  past,  held,  that  an  answer  alleging 
payment  of  the  judgment  and  averring  the  corporation  had  no 
liabilities  to  creditors  by  way  of  judgments  unsatisfied,  was  in- 
sufficient. That  a  corporation  may  be  insolvent  against  which  no 
judgments  have  been  recorded.  A  corporation,  like  an  individual, 
is  insolvent  when  it  cannot  pay  its  debts.  People  v.  Excelsior  Gas- 
light Co.,  8  Civ.  Pro.  R.  390.  Insolvency  means  a  general  in- 
ability to  pay  debts,  to  fulfill  obligations  according  to  its  under- 
taking, a  general  inability  to  answer,  in  the  course  of  business,  the 
liabilities  existing  and  capable  of  being  enforced,  not  an  absolute 
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disability  to  pay  at  some  future  time,  but  not  in  a  condition  to 
pay  debts  in  tbe  ordinary  course,  as  persons  carrying  on  trade 
usually  do  it,  free  from  unusual  or  unforeseen  contingencies. 
Ferry  v.  Bank  of  Central  New  York,  15  How.  445.  Where  a 
corporation  alleges  that  judgment  was  obtained  against  it  by  col- 
lusion and  fraud  of  its  president,  if  no  application  be  made  to 
open  the  same  within  a  reasonable  time,  a  receiver  will  be  ap- 
pointed. Loder  v.  N.  Y.,  etc.,  B.  B.,  4  Hun,  227.  An  insolvent 
life  insurance  company  may  be  dissolved  and  its  affairs  wound  up 
at  the  instance  of  a  single  stockholder.  Masters  v.  Electric  Life 
Ins.  Co.,  6  Daly,  455.  Where  it  appeared  the  assets  of  a  life 
insurance  company  were  short  a  sum  equal  to  the  amount  of  its 
outstanding  policies,  that  its  capital  had  been  sunk,  some  of  its 
assets  were  not  easily  available,  and  its  management  careless,  it 
was  held  a  proper  case  for  the  appointment  of  a  receiver  on  the 
application  of  the  attorney-general.  People  v.  Atlamiic  Mutucd 
Life  Ins.  Co.,  74  N.  Y.  177 ;  People  v.  Globe  Mutual  Life  Ins. 
Co.,  60  How.  57,  82. 

It  was  held,  before  the  Code  of  Procedure,  that  a  creditor  at 
large  of  a  corporation  could  not  maintain  an  action  to  have  it  dis- 
solved on  the  ground  of  insolvency,  and  to  compel  its  trustees, 
directors  and  officers  to  make  good  the  losses  which  it  had  sus- 
tained by  reason  of  their  mismanagement.  "  Creditor  "  means 
judgment  creditor.  Belknap  v.  North  Am.  Life  Ins.  Co.,  11  Hun, 
282;  Cole  v.  Knickerbocker  Life  Ins.  Co.,  23  Hun,  255;  appeal 
dismissed  by  consent,  91  N.  Y.  641.  A  plaintiff,  as  a  mere 
owner  of  corporate  shares,  has  not  the  legal  right  to  apply  for  a 
dissolution  of  a  corporation  and  the  winding  up  of  its  affairs ;  nor 
can  a  mere  contract  creditor  maintain  the  action.  Byrne  v.  N.  Y. 
Brick  and  Cement  Co.,  16  Week.  Dig.  130.  To  entitle  a  creditor 
to  the  aid  of  equity  in  reaching  assets,  there  must  be  a  judgment 
and  execution  issued  thereon  and  Teturned  unsatisfied.  The  fact 
that  the  debtor  is  an  insolvent  corporation,  and  has  conveyed  its 
property  in  contravention  of  the  statute,  does  not  authorize  a 
resort  to  equity  till  the  remedy  at  law  has  been  exhausted ;  nor  can 
an  equitable  action  be  sustained  on  the  ground  that  the  appoint- 
ment of  a  receiver  is  necessary  to  preserve  the  property  during 
litigation.  Adee  v.  Bigler,  81  N.  Y.  349.  Under  the  Revised 
Statutes,  an  insolvent  insurance  corporation  could  not  be  dissolved 
at  a  stockholder's  suit,  but  only  in  an  action  brought  by  the 


132     COEPOEATIONS  AND  EECEIVEES  OF  COEPOEATIONS. 

attorney-general.    Attorney-General  v.  Continental  Life  Ins.  Co., 
53  How.  16. 

Where  a  mutual  fire  insurance  company  was  permitted  by  its 
charter  to  do  business  on  its  capital  of  premium  notes,  where  it 
was  claimed  that  it  had  failed  to  comply  with  the  provisions  of 
that  and  subsequent  charters,  it  was  held  on  application  of  the 
attorney-general  that  the  business  of  the  company  must  be  closed 
on  the  ground  of  its  insolvency  and  violation  of  law,  unless  its 
capital  was  made  good  according  to  the  requirements  of  the  act 
under  which  it  was  incorporated.  People  v.  Manhattan  Mutwd 
Fire  Insurance  Co.,  12  Supp.  264;  s.  c,  34  St.  Eep.  570. 

It  was  held.  People  v.  Atlantic  Ave.  R.  B.  Co.,  57  Hun,  378 ; 
s.  c,  32  St.  Rep.  717,  that  an  action  by  the  attorney-general  to 
dissolve  a  railroad  corporation  because  of  a  failure  to  exercise  its 
forporate  powers,  could  not  be  sustained  under  an  averment  and 
proof  that  the  railroad  company  had  discontinued  its  business  for 
six  days;  affirmed,  125  N.  Y.  513,  holding  that  where  an  act  or 
omission  is  not  made  by  statute  a  cause  of  forfeiture,  irrespective 
of  its  intent  or  character,  such  act  cannot  be  made  the  basis  of  an 
action  to  forfeit  the  charter  of  a  corporation,  unless  it  is  inten- 
tional or  voluntary,  or  is  such  neglect  as  indicates  indifference  to 
the  demands  of  public  duty,  or  so  material  a  disobedience  of  law 
as  within  established  rules  will  warrant  a  judgment  of  dissolution. 
Section  1785  fixes  the  period  of  non-user  which  will  give  a  right  of 
forfeiture  of  corporate  rights  and  franchises,  at  one  year,  makes  a 
mere  non-user  for  a  less  period  no  ground  for  dissolution,  s.  c, 
35  St  Rep.  872. 

In  an  action  to  dissolve  a  corporation  for  failure  to  carry  on  its 
business  for  over  a  year,  a  corporation  from  which  the  one  in 
question  claims  to  have  acquired  its  rights,  and  which  is  alleged 
to  have  ceased  to  exist  before  the  transfer  of  such  rights,  is  a 
proper  party.  The  complaint  in  such  an  action  alleging  that  the 
defendant  had  never  assumed  the  performance  of  what  is  claimed 
to  be  its  lawful  business;  that  it  has  not  commenced  the  construc- 
tion of  its  tunnel  or  railway,  and  that  no  proceedings  to  condemn 
the  right  of  way  have  been  taken,  is  sufficient  People  v.  New 
York  City  Central  Underground  E.  B.  Co.,  50  St  Rep.  454. 

Where  the  directors  of  an  insolvent  corporation  refused  to  bring 
proceedings  for  its  dissolution,  so  that  the  rights  of  the  creditors 
and  stockholders  may  be  protected  and  there  is  danger  that  all 
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the  assets  may  be  wiped  out  by  executions,  a  stockholder  may 
maintain  an  action  in  equity  to  compel  such  distribution  of  the 
assets.  Porter  v.  Industrial  Improvement  Co.,  5  Misc.  262,  citing 
Brinckerhoff  v.  BostwicTc,  88  IST.  Y.  52.  A  judgment  for  the  dis- 
solution of  a  corporation  and  the  appointment  of  a  receiver, 
brought  under  §  1785,  ordinarily  has  the  effect  of  preventing  the 
maintenance  of  an  action  against  a  corporation,  and  if  actions  are 
pending  at  the  time  of  the  rendition  of  such  judgment  they  cannot 
be  continued  unless  by  order  of  the  court  by  whom  the  judgment 
was  rendered.  People  v.  Troy  Steel  &  Iron  Co.,  24  Civ.  Pro.  R. 
201.  The  cause  of  action  given  by  §  1902  does  not  abate  against 
a  corporation  upon  its  dissolution,  but  may  be  continued  by  order 
of  the  court  against  a  receiver.  People  v.  Troy  Steel  &  Iron  Co., 
63  St.  Rep.  787.  The  court  has  no  general  jurisdiction  of  an 
action  brought  for  the  dissolution  of  a  corporation.  This  power 
in  that  respect  is  derived  solely  from  the  statute,  and  unless  the 
complaint  in  an  action  brought  for  that  purpose  shows  jurisdic- 
tional facts,  the  court  has  no  power  to  act,  its  decree  is  void  and  the 
corporation  still  exists;  and  judgment  in  such  an  action  may  be 
treated  as  void  so  far  as  it  relates  to  the  sequestration  of  the 
property  of  the  corporation,  but  so  far  as  it  purports  to  dissolve 
the  corporation  it  is  a  nullity.  Osbom  v.  Montehc  Park  Co.,  89 
Hun,  167,  35  Supp.  610,  affirmed,  153  K  Y.  672. 

The  provisions  of  §  1785  are  limited  in  the  case  of  mutual 
insurance  companies  by  §  43,  chapter  690,  of  Laws  of  1892,  and 
a  temporary  receiver  will  not  be  appointed  in  an  action  to  dissolve 
such  a  corporation  where  the  effects  of  the  appointment  would  be 
to  impair,  if  not  destroy,  a  valuable  business.  The  People  v. 
Eqidtable  Fire  Ins.  Co.,  12  Misc.  556,  67  St.  Eep.  577. 

Suspension  of  ordinary  business  means  a  substantial  relinquish- 
ment of  such  business;  as  in  case  of  an  insurance  company,  a 
refusal  to  take  new  policies.  A  substantial  suspension  of  business 
is  a  violation  of  law.  Matter  of  Jackson  M.  Ins.  Co.,  4  Sandf .  Ch. 
659.  Neglect  to  comply  with  the  provisions  of  the  charter,  by  a 
corporation,  is  an  offence.  People  v.  Rensselaer  Ins.  Co.,  38  Barb. 
323.  A  lease,  by  stockholders  of  a  manufacturing  company,  of 
all  its  property,  for  two  years,  although  the  business  is  carried  on, 
but  by  the  lessee,  is  a  suspension  of  ordinary  business.  Conro  v. 
Gfay,  4  How.  166.  An  election  of  trustees  of  the  corporation  is 
not  sufficient  if  it  suspends  its  operations.    Brings  v.  Penninum, 
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8  Cow.  387.  Where  insolvenqy  and  suspension  of  business  are 
admitted,  the  law  allows  no  excuse  for  forfeiture.  People  v. 
North.  B.  B.  Co.,  42'  IST.  Y.  217.  An  allegation  of  practical  sus- 
pension to  a  great  extent,  for  the  whole  or  greater  part  of  a  year, 
is  not  sufficient.  Bliven  v.  Steel  and  Iron  Co.,  9  Abb.  IST.  C.  205. 
It  is  not  a  sufficient  defence  to  an  action,  brought  under  §  1786, 
for  the  dissolution  of  a  corporation,  to  deny  that  the  defendant  is 
organized  for  manufacturing,  mining,  mechanical  or  chemical 
purposes.  The  sections  refer  to  all  corporations  by  or  under  the 
laws  of  the  State.  People  v.  Excelsior  Gas-light  Co.,  3  How. 
(K  S.)  390. 

Suspension  of  ordinary  business  for  a  year  is  not  a  dissolution 
till  so  judicially  declared.  Michles  v.  Bochester  City  Bank,  11 
Paige,  118,  affirmed,  11  Paige,  129,  n.  Ceasing  business  does  not 
teTOiinate  the  existence  of  a  manufacturing  corporation.  Cary 
V.  Schoharie  Machine  Co.,  2  Hun,  110.  A  manufacturing  com- 
pany is  not  dissolved  by  the  appointment  of  a  receiver  iinder  the 
Revised  Statutes  so  as  to  bar  an  action  against  a  stockholder  on 
his  individual  liability.  Kincaid  v.  Dwirmelle,  69  IST.  Y.  548. 
Dissolution  does  not  take  effect  until  judicially  declared.  Ormshy 
V.  Vermont  Copper  Co.,  65  Barb.  360,  reversed  on  another  point, 
56  K  Y.  623;  Allen  v.  N.  J.  Southern  B.  B.  Co.,  49  How.  14; 
Clancy  v.  Onondaga  F.  Salt  Co.,  62  Barb.  395.  It  is  not  dissolved 
by  the  appointment  of  a  receiver,  and  the  sequestration  of  its 
property.  Huguenot  Bank  v.  Studwell,  6  Daly,  13,  reversed  on 
another  point,  74  N.  Y.  620.  As  the  appointment  of  a  receiver 
under  the  ISTational  Bank  Act  does  not  dissolve  the  corporation,  a 
creditor  whose  claim  has  been  rejected  may  bring  an  action  to 
establish  it.  Green  v.  Wallhill  Nat.  Bank,  7  Hun,  63.  As  to 
what  constitutes  a  dissolution  of  a  corporation,  and  how  forfeiture 
of  corporate  power  is  effected,  see  Lea  v.  Am.  Atl.  &  P.  Can.  Co., 
3  Abb.  (]Sr.  S.)  1;  Nimmons  v.  Tappan,  2  Sweeny,  652;  Tower 
V.  Hale,  46  Barb.  361.  Eeal  estate  conveyed  absolutely  to  a 
corporation  does  not  revert  to  the  grantor  on  the  dissolution  of  the 
corporation.  Heath  v.  Barmore,  50  N.  Y.  502.  The  dissolution 
of  a  corporation  terminates  all  pending  actions,  and  all  subsequent 
proceedings  are  void.  McColloch  v.  Norwood,  58  N.  Y.  562; 
Sturges  v.  Vanderbilt,  73  N.  Y.  384.  After  dissolution  a  com- 
pany can  make  no  contract  on  which  any  claim  payable  out  of  its 
assets  can  be  based.      Tinkham  v.  Borst,  31  Barb.  407.     After 
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dissolution,  process  to  begin  a  suit  cannot  be  served  on  an  officer 
of  the  company.  Hetzel  v.  TcmnehiU  Silver  M.  Co.,  4  Abb.  N.  C. 
40.  On  dissolution  the  interests  of  stockholders  become  equitable 
rights  to  proportionate  shares  of  debts,  and  in  the  adjustment 
each  stockholder  is  to  be  charged  with  what  he  owes.  James  v. 
Woodruff,  2  Den.  574.  It  is  questionable  whether  in  this  State  an 
action  to  dissolve  a  foreign  corporation  can  be  maintained.  Taylor 
V.  Charter  Oak  Life  Ins.  Co.,  8  Abb.  N.  C.  331.  But,  notwith- 
standing forfeiture  and  dissolution  of  a  foreign  corporation  by  the 
tribunals  where  it  existed,  it  is  deemed  to  continue  so  far  as  to 
enable  creditors  to  proceed  within  this  State  against  its  property 
here.  Hibernia  Nat.  Bank  v.  Lacomhe,  21  Hun,  106,  affirmed,  84 
N.  Y.  367.  The  dissolution  of  a  corporation  does  not  terminate  a 
lease  entered  into  by  it,  nor  does  a  covenant  therein  cease  to  be 
obligatory.     People  v.  National  Trust  Co.,  82  IST.  Y.  283. 

Where  a  corporation,  with  the  approval  of  all  its  stockholders, 
sold  all  its  property  for  the  purpose  of  discontinuing  the  corporate 
business,  and  by  resolution  declared  itself  dissolved,  held,  it  should 
thereby  be  adjudged  to  have  surrendered  its  franchise.  Webster 
V.  Turner,  12  Hun,  264.  See,  however,  Lake  Ontario  Nat.  Bank 
V.  Onondaga  County  Bank,  7  Hun,  549 ;  Taylor  v.  Earle,  8  Hun, 
1.  A  lease  for  a  term  of  years  by  a  corporation  is  not  terminated 
by  its  dissolution;  People  v.  National  Trust  Co.,  82  N.  Y.  283; 
but  a  lessee  must  be  made  a  party.  People  v.  Albany  &  Vt.  R.  B. 
Co.,  77  N.  Y.  232.  A  forfeiture  of  franchises  of  a  corporation 
cannot  be  decreed  in  a  collateral  proceeding.  Central  Cross  Town 
B.  B.  Co.  V.  Thirty-third  St.  B.  B.  Co.,  54  How.  168 ;  Matter 
N.  Y.  Elevated  B.  B.  Co.,  70  N.  Y.  327.  A  corporation  is  not 
dissolved,  and  in  consequence  incapacitated  to  sue  and  be  sued  by 
reason  of  its  insolvency,  assignment  to  trustees  and  suspension  of 
corporate  powers  for  a  year.  New  England  Iron  Co.  v.  Oilbert 
Elevated  B.  B.  Co.,  91  K  Y.  153.  The  provisions  of  §  1793, 
that  in  an  action  for  the  sequestration  of  the  property  of  the 
corporation,  its  property,  after  the  payment  of  creditors,  should 
be  distributed  among  the  stockholders,  seems  to  indicate  that  a 
final  decree  of  sequestration  works  a  practical  dissolution  of  the 
corporation.  Eddy  y.' Co-operati/ve  Dress  Ass'n,  3  Oiv.  Pro.  R. 
434. 

The  provisions  of  §  1786,  relative  to  security  for  costs,  expenses 
and  compensation  of  the  attorney-general,  apply  to  an  action  under 
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this  section.  People  v.  Buffalo  Stone  &  Cement  Co.,  131  N.  Y. 
140;  s.  c,  40St.  Eep.  752. 

Where  the  permanent  receiver  of  a  banking  corporation,  ap- 
pointed in  an  action  to  dissolve  it  on  behalf  of  the  People  under 
§  1785,  subd.  4,  refuses  to  sue,  as  he  may  sue,  stockholders  upon 
their  individual  statutory  liability  (Laws  1892,  chap.  689,  §  52) 
to  make  up  a  deficiency  of  assets  over  existing  liabilities  be- 
cause the  action  would  be  defeated  by  the  statute  of  limitations, 
a  creditor  of  the  corporation  is  not  entitled  under  any  Code  pro- 
vision to  an  order  compelling  the  attorney-general  to  bring  the 
stockholders  into  his  action  and  have  their  individual  liability 
determined  therein.  After  declaring  that  the  action  of  the  people 
shall  be  brought  by  the  attorney-general,  §  1786  provides  for  a 
separate  action  by  a  creditor  in  a  case  where  the  attorney-general, 
after  notice,  omits  to  sue,  and  it  is  only  to  this  latter  action  that 
§§  1790  and  1795,  authorizing  the  making  of  stockholders  parties 
and  directing  the  form  of  the  several  judgment,  apply.  People  v. 
Commercial  Bank,  37  Misc.  16,  74  Supp.  806,  affirmed,  72  App, 
Div.  633. 

After  the  State  superintendent  of  banks  has  taken  possession 
of  the  assets  of  an  insolvent  banking  corporation  with  the  intention 
of  having  an  action  brought  by  the  attorney-general  to  dissolve 
the  same,  the  directors  cannot  anticipate  such  action  on  the  part 
of  the  State  by  instituting  a  proceeding  for  voluntary  dissolution. 

When  the  directors  of  an  insolvent  banking  corporation  have 
commenced  a  special  proceeding  for  voluntary  dissolution  under 
§§  2419-2431,  after  the  superintendent  of  banks  has  taken  pos- 
session of  the  property  and  business  of  the  corporation,  an  action 
for  involuntary  dissolution  instituted  by  the  attorney-general  in 
the  name  of  the  people  imder  the  Banking  Law  (Laws  1892,  chap. 
689)  and  §§  1785—1795,  although  begun  after  the  special  pro- 
ceedings, takes  priority.  Matter  of  Murray  Hill  Bank,  153  N.  Y. 
199,  affirming  14  App.  Div.  318,  43  Supp.  836,  1159,  44  Supp. 
1125. 

It  seems  that,  under  §  1785,  an  action  to  procure  a  judgment 
dissolving  a  corporation  which  "  has  suspended  its  ordinary  and 
lawful  business  for  at  least  one  year,"  must  be  brought  either  in 
the  name  of  the  people  of  the  State  or  in  the  name  of  the  party 
in  interest  and  not  in  the  name  of  the  people  on  the  relation  of 
the  party  in  interest.  People  ex  rel.  Hearst  v.  Bamapo  Water 
Co.,  61  App.  Div.  145,  64  Supp.  532. 
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"Where  a  complaint  in  an  action  by  a  stockholder,  under  §  1785, 
to  procure  the  dissolution  of  a  corporation  upon  the  ground  that 
the  ordinary  and  lawful  business  of  the  corporation  had  been 
suspended  for  at  least  a  year,  and  the  failure  of  the  attorney- 
general  to  institute  an  action  within  sixty  days,  it  was  held,  com- 
plaint failed  to  state  a  cause  of  action,  as  it  did  not  allege  that  the 
notice  to  stockholders,  required  by  §  57  of  the  Stock  Corporation 
Law,  had  not  been  published,  or  that  no  notice  had  been  served 
upon  or  mailed  to  the  stockholders.  Knickerbocker  v.  Oroton 
Bridge  Mfg.  Co.,  Ill  App.  Div.  145,  97  Supp.  595. 

~No  stockholder  in  a  corporation  can  institute  an  action  to  secure 
to  himseK  the  proportionate  share  of  the  property  of  the  corpora- 
tion without  regard  to  the  rights  of  creditors  and  in  preference 
thereto.  Sequestration  of  the  property  of  corporations  may  not 
be  had  under  such  a  proceeding,  and  such  an  action  is  opposed 
to  the  settled  policy  of  the  State  in  distributing  the  property  of 
corporations.  Drake  v.  N.  Y.  Suburban  Water  Co.,  26  App.  Diy. 
499,  50  Supp.  826. 

The  attorney-general  may  prosecute  an  action  upon  any  of  the 
grounds  specified  in  §  1785  without  any  regard  to  proceedings 
instituted  by  directors  of  the  company  whenever,  in  his  opinion, 
the  public  interests  require  that  such  an  action  should  be  brought. 
People  V.  Murray  Hill  Bank,  10  App.  Div.  328,  41  Supp.  804. 

The  attorney-general  may  bring  an  action  upon  receiving  the 
report  of  the  superintendent  of  banks,  under  §  18  of  the  Banking 
Law,  in  the  name  of  the  people  without  waiting  for  a  relator  to 
set  him  in  motion.  The  People  of  the  State  of  New  York  v.  Mer- 
cantile Co-operative  Bank,  53  App.  Div.  295,  65  Supp.  766. 

The  provisions  of  §  1786,  together  with  others  in  this  article, 
constitute  a  clear  and  simple  recognition  that  every  stockholder 
has  a  quasi  lien,  or  an  interest  in,  all  the  assets  of  the' corporation, 
for  the  value  of  his  distributive  share  of  such  assets,  after  the 
payment  of  the  corporate  indebtedness.  He  is  entitled  to  have  a 
sale  of  its  assets  for  cash  or  its  equivalent,  and  would  not  be  com- 
pelled to  exchange  his  lien  on  the  assets  for  lien  upon,  or  interest 
in,  other  securities.  People  v.  Anglo-American  Savings  &  Loan 
Ass'n,  60  App.  Div.  389,  69  Supp.  1054. 

Where  a  savings,  loan  and  building  association,  organized  under 
the  Banking  Law  (Laws  of  1892,  chap.  689),  has  been  insolvent 
for  more  than  a  year  and  the  superintendent  of  banks  notifies  the 
attorney-general  that  he  deems  it  unsafe  and  inexpedient  for  the 
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corporation  to  continue  to  transact  business,  an  action  to  dissolve 
the  corporation  and  restrain  the  officers  thereof  from  exercising  any 
corporate  powers,  franchises  and  privileges  and  from  transferring, 
disposing  of  or  in  any  manner  interfering  with  its  property  or 
assets,  may  be  maintained  by  the  attorney-general  in  the  name  of 
the  people  of  the  State  of  JSTew  York,  without  the  intervention  of  a 
lelator,  under  and  pursuant  to  §  18  of  the  Banking  Law  and 
§§  1785,  1786  and  1808  of  the  Code.  People  v.  Manhattan  Real 
Estate  Co.,  74  App.  Div.  535,  77  Supp.  837,  reversed,  175  K  T. 
133,  on  ground  complaint  did  not  set  out  facts  constituting  cause 
of  action. 

Where  the  attorney-general  has  brought  an  action  in  the  name 
of  the  people  on  the  application  of  a  creditor,  the  fact  that  the 
creditor  is  interested  in  another  corporation  of  the  same  name, 
there  being  nothing  to  indicate  that  it  was  not  brought  by  the 
attorney-general  in  the  discharge  of  a  public  duty  and  in  good 
faith  is  no  defense.  People  v.  Troy  Chemical  Co.,  118  App.  Div. 
437,  104  Supp.  22.  It  was  held  in  that  case  that  the  answer 
admitted  facts  sufficient  to  authorize  the  commencement  of  an 
action  upon  the  ground  that  the  corporation  had  suspended  its 
ordinary  and  lawful  business  for  at  least  a  year  and  that  it  had 
neglected  or  refused  for  a  year  to  pay  and  discharge  its  notes. 

Precedent  for  order  appointing  temporary  receiver  and  for 
injunction  order  will  be  found  under  the  appropriate  titles. 

Complaint  to  Dissolve  Corporation. 

SUPREME   COURT  —  Hekkimer  County. 


THE  PEOPLE  OF  THE   STATE  OF 
NEW  YORK 

agst. 

E.  REMINGTON  &  SONS. 


The  plaintiff  in  this  action,  by  Denis  O'Brien,  attorney-general, 
as  and  for  their  complaint  herein,  upon  information  and  belief,  allege : 

That  in  or  about  the  year  1861,  the  said  defendant  was  organized 
and  incorporated  as  a  manufacturing  corporation,  under  the  act  of 
the  Legislature  of  the  State  of  New  York,  passed  February  17,  1848, 
entitled  "An  act  to  authorize  the  formation  of  corporations  for  manu- 
facturing, mining  and  mechanical  purposes,"  and  the  acts  amendatory 
thereto,  under  the  corporate  name  E.  Eemington  &  Sons,  and  that 
ever  since  its  incorporation  it  has  been  and  is  now  located  and  doing 
business  at  Ilion,  Herkimer  county.  New  York,  under  said  corporate 
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name;  that  since  its  incorporation  as  aforesaid,  the  said  defendant 
has  been  extensively  engaged  in  the  manufacture  and  sale  of  firearms 
and  other  articles;  that  for  some  yeais  last  past  the  said  defendant 
has  been  embarrassed  financially  in  its  said  business;  that  more  than 
a  year  ago  it  became  and  was  unable  to  pay  and  discharge  its  debts 
and  liabilities  in  full  as  they  became  due,  and  became  and  was  insol- 
vent ;  that  for  at  least  one  year  last  past  the  defendant  has  been,  and 
has  remained,  and  is  now,  unable  to  pay  and  discharge  its  debts  and 
liabilities  as  they  become  due,  or  in  full,  and  during  said  year  has 
been,  and  has  remained,  and  is  now  insolvent;  that  for  at  least  one 
year  last  past  the  said  defendant  has  been  unable  to  pay  and  discharge 
its  notes  and  other  evidences  of  debt,  and  during  said  year  has 
neglected  to  pay  and  discharge  its  notes  and  other  evidences  of  debt, 
and  is  now  unable  to  pay  and  discharge  the  same ;  that  the  said  defend- 
ant is  the  owner  and  has  in  his  possession  a  large  quantity  of  real  and 
personal  property;  that  it  is  largely  indebted  to  divers  persons,  firms 
and  corporations,  some  of  which  indebtedness  is  past  due ;  that  it  can- 
not dispose  of  its  said  property  to  pay  such  indebtedness,  and  it  is  not 
and  will  not  be  able  to  pay  the  same.  That  several  suits  for  debts  due 
have  been  commenced  against  the  said  defendant,  and  the  time  for  ob- 
taining judgments  therein  will  expire  in  a  few  days;  that  if  such 
judgments  are  allowed  to  be  obtained  and  executions  issued  thereon, 
the  property  of  the  defendant  will  be  levied  on  and  sold  at  a  great 
sacrifice,  as  plaintiffs  verily  believe,  and  such  judgment  creditors  will 
obtain  a  preference  over  the  other  creditors  of  the  defendant,  and  such 
other  creditors  will  be  greatly  injured  by  the  sacrifice  of  the  defend- 
ant's property  upon  forced  sales  upon  such  executions;  that  the  said 
defendant,  in  its  present  condition  of  financial  embarrassment  and 
insolvency,  is  not  able  to  and  cannot  continue  its  corporate  business, 
and  that  it  is  for  the  best  interests  of  the  creditors  and  stockholders 
that  the  corporation  be  dissolved  and  a  receiver  be  appointed  and  its 
property  distributed  among  its  creditors  according  to  law. 

Wherefore  the  plaintiff  demands  judgment : 

First.  That  the  defendant  corporation  be  dissolved  and  its  rights, 
privileges  and  franchises  forfeited. 

Second.  That  a  receiver  of  the  property  and  effects  of  the  cor- 
poration be  appointed  pursuant  to  the  provisions  of  the  statute,  with 
all  the  power  and  authority  conferred  by  law,  and  subject  to  all  the 
duties  and  liabilities  imposed  upon  receivers  in  such  cases. 

Third.  That  the  defendant,  its  trustees,  directors,  managers  and 
other  officers  be  restrained  by  injunction,  during  the  pendency  of  this 
action,  from  collecting  or  receiving  any  debt  or  demand,  and  from 
paying  out  or  in  any  way  transferring  or  delivering  to  any  person  any 
money,  property  or  efi'ects  of  the  said  corporation,  except  by  express 
permission  of  the  court;  and  from  exercising  any  of  its  corporate 
rights,  franchises  and  privileges  of  the  corporation,  except  by  express 
permission  of  the  court. 

Fourth.  That  the  plaintiffs  may  have  such  other  and  further  judg- 
ment or  relief  in  the  premises  as  may  seem  to  the  court  proper  to 
grant. 

Fifth.     That  the  plaintiffs  recover  the  costs  of  this  action. 

D.  O'BEIBN",  Attorney-General, 

Plaintiff's  Attorney. 


140     COEPOEATIONS  AND  BECEIVEES  OF  COBPOEATIOKS. 

Complaint  to  Dissolve  a  Corporation. 
SUPREME  COURT  —  Cottntt  oi'  Queens. 


THE  PEOPLE  OP  THE   STATE  OF 

NEW  YORK 

agst. 

THE  MUTUAL  BREWING  COMPANY. 

The  People  of  the  State  of  New  York,  the  plaintifE  in  this  action, 
by  Theodore  E.  Hancock,  Attorney- General,  for  complaint  herein, 
allege  upon  information  and  belief  the  following  facts  constituting 
their  cause  of  action : 

First.  At  the  several  times  herein  referred  to,  the  defendant  The 
Mutual  Brewing  Company  was  and  still  is  a  domestic  manufacturing 
corporation  duly  organized  tinder  the  Laws  of  the  State  of  New  York, 
under  and  by  the  corporate  name  above  mentioned,  and  has  its  princi- 
pal place  of  business  at  College  Point,  in  the  county  of  Queens,  in 
said  State. 

Second.  That  the  defendant  has  become  insolvent  and  is  unable 
to  pay  its  debts  in  full,  and  has  violated  the  various  provisions  of 
the  statutes  and  the  acts  amendatory  thereof  by  or  under  which  it  was 
incorporated,  and  of  the  acts  of  the  Legislature  binding  upon  it. 
That  the  debts  and  liabilities  of  the  said  defendant  exceed  the  total 
amount  of  assets  and  the  value  of  all  its  property  by  over  $50,000.00; 
and  that  said  defendant  has  been  and  remained  insolvent  for  more 
than  two  years  last  past. 

Third.  That  the  defendant  The  Mutual  Brewing  Company,  has 
neglected  and  refused  for  more  than  one  year  last  past,  and  still 
neglects  and  refuses,  to  pay  and  discharge  divers  and  various  of  its 
notes  and  other  evidences  of  debt. 

Wherefore,  the  plaintifE  demand  judgment  dissolving  the  defend- 
ant corporation  and  forfeiting  its  corporate  rights,  privileges  and 
franchises,  and  perpetually  enjoining  and  restraining  the  defendant, 
its  trustees,  officers,  agents  and  receivers  from  exercising  any  cor- 
porate powers,,  privileges  and  franchises,  and  from  transferring,  dis- 
posing of,  and  in  any  manner  interfering  with  its  property  and  assets, 
and  the  plaintiffs  pray  that  during  the  pendency  of  this  action  an 
order  may  be  granted  restraining  the  defendant,  its  officers  and  agents, 
from  transacting  any  corporate  business  or  in  any  manner  trans- 
ferring, disposing  of  or  interfering  with  any  of  its  property  or  assets, 
and  that  a  temporary  receiver  of  such  property  and  assets  be  appointed 
with  all  the  powers  and  duties  of  temporary  receivers  in  such  cases, 
and  that  an  injunction  order  restraining  creditors  and  all  persons 
from  commencing  any  suit  or  proceeding  against  the  defendant,  or 
taking  any  proceeding  in  any  action  already  commenced,  may  be 
granted,  and  that  upon  the  dissolution  of  the  defendant,  a  permanent 
receiver  of  its  property  and  assets  be  appointed,  with  all  the  rights, 
powers,  duties  and  liabilities  of  permanent  receivers  in  such  cases; 
and  that  the  plaintiffs  may  have  such  other  and  further  relief  as  to 
the  court  may  seem  just  and  proper  to  grant,  with  the  costs  of  this 
action.  T.  E.  HANCOCK,  Attorney-General, 

Plaintiff's  Attorney. 
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Sub.  3.     Temporary  Injunction.     §  1787. 

§   1787.    Temporary  injunction. 

In  an  action,  brought  as  prescribed  in  this  article,  the  court  may,  upon  proof 
of  the  facts  authorizing  the  action  to  be  maintained,  grant  an  injunction 
order,  restraining  the  corporation  and  its  trustees,  directors,  managers  and 
other  officers  from  collecting  or  receiving  any  debt  or  demand,  and  from  pay- 
ing out,  or  in  any  way  transferring  or  delivering,  to  any  person,  any  money, 
property  or  effects  of  the  corporation,  during  the  pendency  of  the  action; 
except  by  express  permission  of  the  court.  Where  the  action  is  brought  to 
procure  the  dissolution  of  the  corporation,  the  injunction  may  also  restrain 
the  corporation  and  its  trustees,  directors,  managers  and  other  officers,  from 
exercising  any  of  its  corporate  rights,  privileges  or  franchises,  during  the 
pendency  of  the  action;  except  by  express  permission  of  the  court.  The  pro- 
visions of  title  second  of  chapter  seventh  of  this  act,  relating  to  the  grant- 
ing, vacating  or  modifying  of  an  injunction  order,  apply  to  an  injunction 
order,  granted  as  prescribed  in  this  section;  except  that  it  can  be  granted 
only  by  the  court. 

The  decisions  as  to  the  allowance  of  Injunctions  under  the  pro- 
visions of  this  chapter  relate  to  §§  1787,  1802  and  1806,  while 
1809  contains  specific  provisions  therefor.  It  is,  therefore, 
deemed  more  convenient  to  the  practitioner  to  collate  all  the 
authorities  on  the  subject  of  Injunction  under  §§  1806  and  1809, 
being  sub.  4  of  Article  V. 

Sub.  4.     Receiver.     §§  1788,  1789. 

§  1788.  [Am'd,  1882.]  Receiver  may  be  appointed;  permanent 
and  temporary  receiver;  powers,  etc.,  of  temporary  receiver. 

In  such  an  action,  the  court  may  also,  at  any  stage  thereof,  appoint  one  or 
more  receivers  of  the  property  of  the  corporation.  A  receiver,  so  appointed, 
before  final  judgment  is  a.  temporary  receiver  until  final  judgment  is  en- 
tered. A  temporary  receiver  has  power  to  collect  and  receive  the  debts,  de- 
mands and  other  property  of  the  corporation;  to  preserve  the  property  and 
the  poceeds  of  the  debts  and  demands  collected;  to  sell  or  otherwise  dispose 
of  the  property  as  directed  by  the  court;  to  collect,  receive  and  preserve  the 
proceeds  thereof;  and  to  maintain  any  action  or  special  proceeding  for  either 
of  those  purposes.  He  must  qualify  as  prescribed  by  law  for  the  qualifica- 
tion of  a  permanent  receiver.  Unless  additional  powers  are  specially  con- 
ferred, upon  him  as  prescribed  in  the  next  section,  a  temporary  receiver  has 
only  the  powers  specified  in  this  section,  and  those  which  are  incidental  to  the 
exercise  thereof;  a  receiver  appointed  by  or  pursuant  to  a  final  judgment  in 
the  action,  or  a  temporary  receiver  who  is  continued  by  the  final  judgment, 
is  a  permanent  receiver,  and  has  all  the  powers  and  authority  conferred,  and  is 
subject  to  all  the  duties  and  liabilities  imposed  upon  a  receiver  appointed 
upon  the  voluntary  dissolution  of  a,  corporation. 

§    1789.   Additional   powers   and    duties   may   be   conferred   upon 
temporary  receiver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  last  section,  is,  in  all 
respects,  subject  to  the  control  of  the  court.     In  addition  to  the  powers  con- 
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ferred  upon  him,  by  the  provisions  of  the  last  section,  the  court  may,  by  the 
order  or  interlocutory  judgment  appointing  him,  or  by  an  order  subsequently 
made  in  the  action,  or  by  the  final  judgment,  confer  upon  him  the  powers 
and  authority  and  subject  him  to  the  duties  and  liabilities  of  a  permanent 
receiver,  or  so  much  thereof  as  it  thinks  proper;  except  that  he  shall  not 
make  any  distribution  among  the  creditors  or  stockholders  before  final  judg- 
ment, unless  he  is  specially  directed  so  to  do  by  the  court. 

The  appointment  of  a  receiver  under  these  sections  is  con- 
sidered in  Articles  VI-XI,  relating  to  receivers,  vs^here  are  collated 
the  statutes  and  rules  relative  to  all  receivers  of  corporations,  their 
powers  and  duties  and  method  of  procedure  in  discharging  the 
trust. 

Sub.  6.    When  Action  Maintained  Against  Stockholders  or  Officers. 
§§  1790,  1791,  1792. 

§  1790.   Making  stockholderi,  etc.,  parties. 

Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and  the  stock- 
holders, directors,  trustees  or  other  officers,  or  any  of  them,  are  made  liable 
by  law,  in  any  event  or  contingency,  for  the  payment  of  his  debt,  the  per- 
sons so  made  liable,  may  be  made  parties  defendant  by  the  original  or  by  a 
supplemental  complaint;  and  their  liability  may  be  declared  and  enforced 
by  the  judgment  in  the  action. 

§  1791.   When  separate  action  may  be  bronght  against  them. 

Where  the  stockholders,  directors,  trustees,  or  other  oflScers  of  a  corpora- 
tion, who  are  made  liable,  in  any  event  or  contingency,  for  the  payment  of  a 
debt,  are  not  made  parties  defendant,  as  prescribed  in  the  last  section,  the 
plaintift'  in  the  action  may  maintain  a  separate  action  against  them  to  pro- 
cure a  judgment,  declaring,  apportioning  and  enforcing  their  liability. 

§   1792.   Proceedings  in  either  action. 

In  an  action  brought  as  prescribed  in  either  of  the  last  two  sections,  the 
court  must,  when  it  is  necessary,  cause  an  account  to  be  taken  of  the  prop- 
erty and  of  the  debts  of  the  corporation,  and  thereupon  the  defendant's  lia- 
bility must  be  apportioned  accordingly;  but,  if  it  affirmatively  appears,  that 
the  corporation  is  insolvent,  and  has  no  property  to  satisfy  its  creditors,  the 
court  may,  without  taking  such  an  account,  ascertain  and  determine  the 
amount  of  each  defendant's  liability,  and  enforce  the  same  accordingly. 

In  Hdllett  v.  Metropolitan  Messenger  Co.,  69  App.  Div.  258, 
74  Supp.  639,  it  is  said  that  this  article  relates  to  actions  for  the 
dissolution  of  a  corporation  or  to  enforce  the  individual  liability 
of  officers  or  members  thereof,  and  that  the  sections  are  in  pari 
materia  and  are  to  be  construed  together.  That  §§  1790,  1791 
and  1792  announce  in  statutory  form  the  rule  laid  down  in  Hirsh- 
feld  V.  Fitzgerald,  157  'N.  Y.  179,  and  Marshall  v.  Sherman,  148 
N.  Y.  21,  with  other  cases  cited. 
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In  People  v.  Hydrostatic  Paper  Co.,  88  N.  Y.  623,  it  was  held 
that  in  an  action  by  the  attorney-general  to  dissolve  a  manufac- 
turing corporation,  where  it  appeared  that  the  stockholders  had 
assets  of  the  corporation  which,  to  produce  equality  of  distribu- 
tion, they  had  no  right  to  retain  and  the  receiver  brought  up  the 
matter  at  Special  Term,  where  the  stockholders  appeared,  that 
although  the  judgment  entered  went  beyond  the  regular  purposes 
of  the  action,  yet  as  the  stockholders  had  voluntarily  appeared, 
the  court  had  power  to  enter  final  judgment  on  the  question. 

It  is  said  in  Blake  v.  Crowley,  12  St.  Rep.  650,  that  §  1790  pro- 
vides for  the  case  there  before  the  court  This  is  possibly  an 
inadvertence,  since  that  action  seems  to  have  been  between  indi- 
viduals, while  this  section  relates  altogether  to  a  case  where  a 
corporation  is  one  of  the  parties. 

Where  the  return  of  an  execution  unsatisfied  is  the  ground  of 
proceeding  against  a  corporation,  and  the  effects  of  the  corpora- 
tion are  not  sufficient  to  pay  its  debts,  the  creditor  may  resort  to 
equity  to  recover  the  unpaid  subscriptions  to  capital  stock.     In 
such  case  each  shareholder  is  only  liable  in  due  proportion  with 
the  other  stockholders,  and  the  bill  should  be  filed  on  behalf  of  all 
the  creditors  against  all  the  shareholders  who  have  not  paid  up 
subscriptions,  so  that  an  account  may  be  taken.     Mann  v.  Pentz, 
3  N.  Y.  415.     Where  the  charter  made  stockholders  jointly  and 
severally  liable  for  the  debts  of  the  corporation  to  the  amount  of 
their  stock,  and  gave  creditors  a  right  to  sue  therefor  after  demand 
and  refusal,  held,  that  a  creditor  could  file  his  bill  against  stock- 
holders known  to  him,  seeking  a  discovery  of  others,   and  for 
payment  of  his  simple  contract  demand.     Bogardus  v.  Bosendale 
Manufacturing  Co.,  7  N.  Y.  147.     The  receiver  of  an  insolvent 
corporation  represents  the  creditors,  and  may  recover  against  the 
stockholders  to  the  amount  of  their  unpaid  stock.     Vam  Cott  v. 
Van  Brunt,  2  Abb.  N".  C.  283,  reversed  on  merits,  82  IST.  Y.  535: 

The  effect  of  §§  1790,  1792  and  1793  is  considered  in  Cummings 
V.  American  Gear  and  Spring  Co.,  87  Hun,  598,  34  Supp.  541, 
where  it  is  held,  citing  PfoTil  v.  Simpson,  74  N.  Y.  137,  that  a 
decree  can  provide  for  the  distribution  of  such  sums  as  the 
directors  may  be  required  to  pay  among  such  creditors  as  are  in 
a  situation  to  avail  themselves  of  the  liability  imposed  by  statute. 
Section  1790  and  similar  provisions  have  always  formed  a  part 
of  the  remedies  provided  by  statute,  for  the  enforcement  of  the 
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performance  of  corporate  duties  at  the  suit  of  the  people  and  for 
the  collection  of  corporate  debts  at  the  suit  of  creditors. 

In  an  action  brought  by  a  judgment  creditor  of  the  corporation 
to  procure  a  dissolution  and  the  sequestration  of  property  fraudu- 
lently transferred  by  it,  the  persons  or  corporations  who  held  such 
property  in  their  possession  may  be  joined  as  defendants.  Matter 
of  Sayre,  70  App.  Div.  329, 15  Supp.  286. 

A  judgment  creditor  of  a  corporation,  organized  under  Chap. 
40  of  the  Laws  of  1848,  who  brings  an  action  to  set  aside  as 
fraudulent  a  trust  deed  executed  by  the  corporation  and  judgments 
obtained  against  it,  and  to  sequestrate  property  of  the  corporation 
and  have  it  appropriated  to  the  payment  of  its  debts,  may,  under 
§  1790,  enforce  in  the  same  action  the  liability  of  the  shareholders 
of  the  corporation  arising  out  of  their  failure  to  pay  for  the 
capital  stock  subscribed  for  by  them,  and  to  enforce  the  personal 
liability  of  the  trustees  for  filing  a  false  certificate  to  the  effect 
that  the  capital  stock  was  all  paid  in.  Bagley  &  Bewail  Co.  v. 
Lennig,  61  App.  Div.  26,  70  Supp.  242. 

Sections  1790-1792,  authorizing  an  action  by  a  creditor  of  a 
corporation  against  individual  stockholders,  and  the  recovery  of  a 
personal  judgment  therein,  relate  to  actions  for  the  dissolution 
of  a  corporation  and  do  not  authorize  a  personal  judgment  for  the 
full  amount  of  plaintiff's  debt  in  an  equitable  action  under  Laws 
1892,  chap.  688,  §  54.  Hallett  v.  Metropolitan  Mess.  Co.,  69 
App.  Div.  258,  74  Supp.  639,  modifying  35  Misc.  659,  72  Supp. 
370. 

Where  the  permanent  receiver  of  a  banking  corporation, 
appointed  in  an  action  to  dissolve  it  brought  on  behalf  of  the 
people  under  §  1785,  sub.  4,  refuses  to  sue,  as  he  may  sue,  stock- 
helders  upon  their  individual  statutory  liability  (Laws  1892,  chap. 
689,  §  52)  to  make  up  a  deficiency  of  assets  over  existing  liabili- 
ties because  the  action  would  be  defeated  by  the  statute  of  limita- 
tions, a  creditor  of  the  corporation  is  not  entitled  under  any  Code 
provision  to  an  order  compelling  the  attorney-general  to  bring  the 
stockholders  into  his  action  and  have  their  individual  liability 
determined  therein.  After  declaring  that  the  action  of  the  people 
shall  be  brought  by  the  attorney-general,  §  1786  provides  for  a 
separate  action  by  a  creditor  in  a  case  where  the  attorney-general, 
after  notice,  omits  to  sue,  and  it  is  only  to  this  latter  action  that 
§§  1790  and  1795,  authorizing  the  making  of  stockholders  parties 


CORPORATIONS  AND  RECEIVERS  OF  CORPORATIONS.      145 

and  directing  the  form  of  the  several  judgment,  apply.  People  v. 
Commercial  Bank,  37  Misc.  16,  74  Snpp.  806,  affirmed,  72  App. 
Div.  633. 

Sub.  6.     Judgment  and  Its  Provisions.     §§  1793,  1794,  1795. 

§  1793.   Judgment;  property  of  corporation  to  be  distributed. 

A  final  judgment  in  an  action,  brought  against  a  corporation,  as  prescribed 
in  this  article,  either  separately  or  in  conjunction  with  its  stockholders,  di- 
rectors, trustees,  or  other  officers,  must  provide  for  a  just  and  fair  distribu- 
tion of  the  property  of  the  corporation,  and  of  the  proceeds  thereof,  among 
its  fair  and  honest  creditors,  in  the  order  and  in  the  proportions  prescribed 
by  law,  in  case  of  the  voluntary  dissolution  of  a  corporation. 

§  1794.   Id.;  stock  subscriptions  to  be  recovered. 

Where  the  stockholders  of  the  corporation  are  parties  to  the  action,  if  the 
property  of  the  corporation  is  not  sufficient  to  discharge  its  debts,  the  inter- 
locutory or  final  judgment,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remaining  unpaid,  on  the 
shares  of  stock  held  by  him,  or  so  much  thereof  as  is  necessary  to  satisfy 
the  debts  of  the  corporation. 

§  1795.   Id.;  as  to  liabilities  of  directors  and  stockholders. 

If  it  appears  that  the  property  of  the  corporation,  and  the  sums  collected 
or  collectible  from  the  stockholders,  upon  their  stock  subscriptions,  are  or 
will  be  insufficient  to  pay  the  debts  of  the  corporation,  the  court  must  as- 
certain the  several  sums,  for  which  the  directors,  trustees,  or  other  officers, 
or  the  stockholders  of  the  corporation,  being  parties  to  the  action,  are  liable; 
and  must  adjudge  that  the  same  be  paid  into  court,  to  be  applied,  in  such 
proportions  and  in  such  order  as  justice  requires,  to  the  payment  of  the  debts 
of  the  corporation. 

It  is  the  duty  of  a  receiver  to  apply  the  assets  or  their  proceeds 
remaining  in  his  hands  after  the  payment  of  dehts  entitled  to  a 
preference  under  the  lavfs  of  the  United  States,  and  judgments, 
SO  far  as  they  are  liens  upon  the  real  estate  of  the  corporation, 
equally  among  all  the  other  creditors  as  their  demands  existed  at 
the  time  of  his  appointment.  People  v.  Universal  Life  Ins.  Co., 
42  Hun,  616,  distinguishing  Hunt  v.  Knickerbocker  Life  Ins.  Co., 
101  N.  Y.  636.  Independent  of  any  statute,  a  court  of  equity 
has  power  to  direct  such  a  disposition  of  the  fund  as  it  shall  deem 
best  for  the  interests  of  all  concerned.  Smith  v.  Danzig,  3  Civ. 
Pro.  K.  138.  The  creditor  who  brings  the  action  gets  no  prefer- 
ence. Morgan  v.  N.  Y.  &  Albany  B.  B.  Co.,  10  Paige,  290; 
Lowne  v.  Am.  Fire  Ins.  Co.,  6  Paige,  482.  It  is  said,  in  Matter 
of  Mumay,  6  Paige,  204,  that  in  making  distribution  of  the 
eflFects  of  an  insolvent  debtor  or  company  among  creditors,  under 
insolvent  laws,  interest  on  all  debts  on  which  interest  is  recoverable, 
Actions,  Vol.  I  — 10 
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should  be  computed  up  to  date  of  insolvency,  and  interest  should 
be  discounted  on  such  of  the  debts  not  then  due  as  are  not  drawing 
interest,  and  the  dividend  should  be  declared  on  the  several 
amounts  as  thus  ascertained.  If  assets  afterward  come  into  the 
hands  of  the  party  making  payment  more  than  sufficient  to  pay 
such  sums,  interest  should  be  computed  on  such  amounts  from 
the  date  of  the  insolvency,  so  as  to  give  each  creditor  a  ratable 
proportion  of  the  fund  toward  his  debt.  Followed,  Matter  of 
Duncan,  10  Daly,  95 ;  explained  and  applied.  Matter  of  Shipman, 
61  How.  515.  Officers  have  no  preferences  for  salaries.  Bruyn 
V.  Receiver,  etc.,  1  Paige,  584.  But  salaries  may  be  set  off  against 
a  debt.  Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch.  642.  A  surety  of 
a  corporation  has  no  preference.  Matter  of  Croton  Ins.  Co.,  2 
Barb.  Ch.  360.  A  lien  of  judgment  or  execution  before  an  order 
for  a  receiver  has  a  preference.  Matter  of  Waterhury,  8  Paige, 
380.  Directors  who,  by  permitting  the  debts  to  exceed  the  statu- 
tory limit,  become  liable  to  creditors,  are  entitled  to  the  same 
deduction  for  advances  after  dissolution  as  before.  Tallmadge  v. 
FisJikill  Iron  Co.,  4  Barb.  382.  An  order  directing  a  receiver  to 
pay  all  debts  "  owing  to  the  laborers  and  employees  for  labor  and 
services  actually  done  in  connection  with  its  railway,"  was  con- 
strued to  mean  attorney  and  counsel  fees  in  litigation  connected 
with  the  corporation  in  Gurney  v.  Atlantic  &  O.  W.  B.  B.  Co.,  5S 
N.  Y.  358,  reversing  2  T.  &  C.  446. 

A  proceeding  to  distribute  the  assets  of  a  corporation  among 
its  stockholders  should  be  an  incident  to  the  winding  up  of  the 
corporation,  and  a  single  stockholder  cannot  maintain  a  proceed- 
ing for  such  a  purpose,  especially  where  there  are  debts  of  the 
corporation  not  yet  due,  and  which  cannot  yet  be  paid.  Matter 
of  Dunham,  Abb.  Ann.  Dig.  1882,  p.  104.  The  appointment  of 
a  receiver  of  an  insolvent  insurance  company,  at  a  suit  of  a  stock- 
holder, by  consent  and  for  concealment,  although  erroneous,  is 
not  void,  the  property  of  the  corporation  passes  to  the  receiver, 
and  though  he  is  superseded  by  another  receiver  appointed  in  an 
action  by  the  attorney-general,  a  creditor  of  the  corporation  who 
recovers  judgment  prior  to  the  appointment  of  the  last  receiver, 
acquires  thereby  no  lien  on  its  real  estate  nor  preference  over 
other  creditors.  Attorney- General  v.  Continental  Life  Ins.  Co., 
28  Hun,  360,  citing  Osgood  v.  Maguire,  61  IST.  Y.  524,  and  Attor- 
ney-Oeneral  v.  Continental  Life.Ins.  Co.,  53  How.  16.  The  holder 
of  a  policy  in  a  life  insurance  company  which  matured  before  the 
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appointment  of  a  receiver,  has  no  right  to  claim  payment  before 
the  general  distribution,  though  perhaps  in  an  exceptional  case  the 
court  can  order  it.  People  v.  Security  Life  Ins.  Co.,  71  N.  Y.  222. 
Where  a  corporation  employed  a  superintendent  for  one  year, 
at  a  fixed  salary,  and  seven  months  afterward  a  receiver  was 
appointed  in  an  action  to  sequestrate,  and  such  superintendent 
presented  a  claim  for  damages  and  asked  its  allowance,  held,  that 
he  was  not,  at  the  time  of  the  appointment  of  the  receiver,  a 
creditor  of  the  corporation.  That  the  assets  were  subject  to  claims 
of  creditors  then  existing,  and  such  claims  must  be  first  satisfied 
before  the  funds  could  be  used  for  another  purpose.  Eddy  v. 
Co-operative  Dress  Assn.,  3  Civ.  Pro.  E.  442,  following  People  v. 
Globe  Mutual  Ins.  Co.,  91  N.  T.  174,  holding  that  as  between  the 
company  and  one  of  its  officers  thus  contracting  with  it,  its  dis- 
solution, by  virtue  of  such  proceedings,  is  to  be  deemed  the  act 
of  the  State  and  not  the  act  of  the  corporation.  The  officer  so 
contracting  takes  the  risk  of  any  act  or  neglect  on  the  part  of  the 
officers  which  tends,  under  the  law,  to  produce  dissolution.  A 
receiver  of  an  insurance  company  cannot  be  compelled  to  pay  a 
check  drawn  by  the  company  in  settlement  of  a  loss  before  his 
appointment,  out  of  the  funds  on  which  such  check  was  drawn, 
although  such  funds  were  withdrawn  from  the  bank  by  the  receiver 
before  the  presentation  of  the  check,  the  check  not  having  been 
drawn  on  any  particular  fund  so  as  to  become  an  equitable  assign- 
ment. Merrill  v.  Anderson,  71  IST.  Y.  325.  An  attorney  cannot 
maintain  an  action  against  the  receiver  of  an  insurance  company 
for  services  rendered  after  the  appointment  of  the  receiver  on 
the  retainer  of  the  corporation,  but  the  court  may,  on  application 
of  the  attorney,  in  its  discretion,  allow  a  reasonable  compensation. 
Barnes  v.  Newcomh,  89  N.  Y.  108. 

A  lease  for  a  term  of  years  to  a  corporation  is  not  terminated 
by  its  dissolution  and  the  appointment  of  a  receiver;  the  lessor  is 
entitled  to  the  subsequently  accruing  rent  out  of  the  fund  in  the 
hands  of  the  receiver.  People  v.  National  Trust  Co.,  82  IST.  Y. 
283.  Annuitants  of  insolvent  life  insurance  companies  are  to  be 
deemed  creditors  for  the  present  value  of  their  annuities,  com- 
puted upon  the  basis  of  the  Northampton  tables,  with  six  per 
cent,  interest.  People  v.  Security  Life  Ins.  Co.,  78  N.  Y.  114. 
See,  however,  Attorney-General  v.  North  American  Life  Ins.  Co., 
82  'N.  Y.  172.  A  policyholder  who  d^'es  after  the  appoiutment  of 
a  receiver  is  entitled  to  claim  as  a  creditor  according  to  the  value 
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of  his  policy  at  the  time  of  the  dissolution.  Attorney-General  v. 
Guardian  Mutual  Life  Ins.  Co.,  82  N.  Y.  336.  On  insolvency 
of  a  life  insurance  company  the  holders  of  running  policies  are 
not  entitled  to  payment  out  of  securities  deposited  under  the 
registration  acts,  in  preference  to  death  claimants  under  registered 
policies.  Attorney-General  r.  North  Am.  Life  Ins.  Co.,  82  N.  Y. 
172.  As  to  rights  of  policyholders  in  insolvent  insurance  com- 
panies, see,  also.  People  v.  Security  Ins.  Co.,  23  Hun,  601 ;  Attor- 
ney-General V.  Continental  Life  Ins.  Co.,  88  IST.  Y.  77.  On  the 
insolvency  of  a  corporation,  one  of  its  ofEcers,  who  has  mads 
advances  and  received  its  bonds  therefor,  may  prove  them  to  the 
extent  of  such  advances.  Duncomh  v.  N.  Y.  &  H.  E.  B.  Co.,  22 
Hun,  133. 

Where  a  savings  bank,  having  money  on  deposit  with  another 
bank,  changes  it  to  a  call  loan  after  both  banks  have  become  insol- 
vent, the  receiver  of  the  savings  bank  is  estopped  from  questioning 
such  acts  of  the  bank  officers,  and  cannot  claim  a  preference  under 
chapter  371,  §  48,  Laws  1875.  Rosenback  v.  M.  &  B.  Bank, 
10  Hun,  148,  affirmed,  69  IST.  Y.  358.  Upon  the  application  of 
an  interested  stockholder,  the  court  will  vacate  a  collusive  judg- 
ment of  dissolution,  and  he  will  be  allowed  to  come  in  and  defend. 
People  V.  HeUograph  Co.,  10  Abb.  K  C.  358.  The  case  of  Kin- 
caid  V.  Dwinnelle.,  59  ~S.  Y.  548,  holding  that  a  judgment  in  an 
action  against  a  corporation,  that  all  its  stock,  property  and  effects 
be  sequestrated  for  the  benefit  of  creditors,  and  a  receiver  be 
appointed,  accompanied  by  an  injunction  restraining  the  corpora- 
tion from  the  exercise  of  its  franchises,  does  not  actually  dissolve 
the  corporation,  is  followed  in  Hollingshead  v.  Woodward,  35 
Hun,  410. 

Dividends  may  be  allowed  upon  a  debt  proven  against  a  cor- 
poration although  securities  be  held  for  it.  People  v.  Remington, 
54  Hun,  505,  affirming  121  N.  Y.  328.  A  lien  obtained  in 
the  ordinary  course  by  judgment  or  execution  before  the  appoint- 
ment of  a  receiver,  is  entitled  to  preference  in  payment.  Matter 
of  Waierhury,  8  Paige,  380 ;  so,  also,  a  dividend  declared,  the 
checks  for  which  are  made  out  before  a  fire  which  makes  the  com- 
pany insolvent.  Leroy  v.  Globe  Ins.  Co.,  2  Edw.  Chan.  657. 
As  to  the  rights  of  a  cerditor  by  priority  of  his  judgment,  see 
Rankin  v.  Elliott,  14  How.  339,  affirmed,  16  E".  Y.  377.  Persons 
to  be  paid  a  fixed  price  for  work  and  employing  their  ovvti  labor- 
ers are  entitled  to  a  preference  for  wages,  under  chapter  301,  Laws 
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1885.  People  v.  Remington,  25  St.  Eep.  301,  affirmed,  121  N.  Y. 
675.  The  creditor  who  brings  the  action  obtains  no  preference. 
Morgan  v.  New  York  &  Albany  R.  R.  Co.,  10  Paige,  290 ;  Lowne 
V.  American  Fire  Ins.  Co.,  6  Paige,  482. 

Eule  30  of  the  Supreme  Court,  relating  to  the  filing  of  excep- 
tions to  the  referee's  report,  so  far  as  it  conflicts  with  §  1*793, 
relating  to  the  just  and  fair  distribution  of  the  assets  of  a  corpora- 
tion among  its  fair  and  honest  creditors,  in  an  action  for  its  invol- 
untary dissolution,  must  yield  and  the  statute  controls.  Therefore, 
all  unpreferred  creditors,  whose  claims  have  been  duly  proved  and 
admitted,  are  entitled  to  a  ratable  division  among  them  of  the  fund 
to  be  distributed  among  the  unpreferred  creditors,  notwithstanding 
that  some  of  them  failed  to  file  exceptions  to  the  referee's  report, 
and  were  not  represented  on  the  appeals  entered  thereon  except  as 
they  were  represented  by  the  receiver.  People  v.  American  Loan  & 
Trust  Co.,  177  IST.  Y.  467.  It  was  further  held  that  creditors 
who  appeared  in  the  Court  of  Appeals  by  their  attorneys,  and 
took  an  active  part  in  wresting  the  fund  to  be  distributed  among 
the  unpreferred  creditors  from  those  not  entitled  to  it,  and  in 
settling  the  basis  of  distribution,  were  entitled  to  the  costs  of 
the  appeal  to  the  Court  of  Appeals,  payable  out  of  the  fund. 

In  the  same  case,  177  IST  Y.  231,  it  was  held  that  the  term  "  fair 
and  honest  creditors,"  used  in  §  1793,  includes  not  only  those 
whose  diligence  has  given  direction  to  the  conduct  of  the  proceed- 
ings, but  all  creditors  who  are  within  the  descriptive  terms  of  the 
statute.     Modifying  87  App.  Div.  139,  84  Supp.  114. 

Judgment  Dissolving  Corporation  and  Appointing  Receiver  with 

Specific  Powers. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  court  house  in  White  Plains,  JST.  Y.,  on  the  16th  day 
of  May,  1896. 

Present  —  Hon.  J.  0.  Dykman,  Justirr. 

THE  PEOPLE   OP  THE   STSTE   OP   NT]" 
YORK,  Plaintiff, 

OffSt. 

THE     MUTUAL     BREWING     COMPANY, 
Defendant. 


The   summons   and   complaint   in   this   action   having  been   duly 
served  on  the  defendant  The  Mutual  Brewing  Company,  Now,  upon 
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reading  and  filing  said  summons  and  complaint,  together  with  due 
proof  of  service  thereof  on  the  defendant,  and  on  motion  of  T.  B. 
Hancock,  Esq.,  Attorney-General,  and  J.  iTewton  Piero,  Esq.,  of 
counsel  for  the  plaintiff,  and  after  hearing  Stanley  W.  Dexter,  repre- 
senting Albert  Schwill  &  Co.,  claiming  to  be  creditors  of  the  receiver 
in  opposition,  and  after  hearing  C.  J.  Hall  and  W.  W.  Tompkins, 
representing  C.  F.  Tietjen,  trustee,  and  the  West  Side  Bank  and 
S.  K.  JSTester, 

It  is  adjudged  and  decreed  that  the  defendant  The  Mutual  Brew- 
ing Company,  be  and  same  is  hereby  dissolved,  and  its  corporate 
rights,  privileges  and  franchises  forfeited;  and  that  a  fair  and  just 
distribution  of  the  property  thereof,  and  of  the  proceeds  thereof, 
among  its  fair  and  honest  creditors,  in  the  order  and  in  the  proportion 
prescribed  by  law  be  had. 

And  it  is  further  adjudged  and  decreed  that  the  defendant  The 
Mutual  Brewing  Company,  its  trustees,  directors,  managers  and 
other  officers,  attorneys  and  agents,  be  and  each  of  them  hereby  is 
forever  restrained  and  enjoined  from  exercising  any  of  the  corporate 
franchises,  powers,  rights  or  privileges  of  the  defendant,  and  from 
collecting  or  receiving  any  debts  or  demands  belonging  to  or  held 
by  the  defendant,  and  from  paying  out  or  in  any  manner  interfering 
with,  transferring  or  delivering  to  any  person  any  of  the  deposits, 
moneys,  securities,  property  or  effects  of  the  said  defendant,  or  held 
by  it. 

That  Edward  Duffy  be,  and  he  is  hereby  continued  as  receiver  of 
all  the  property  and  effects,  real  and  personal,  of  the  said  corporation 
The  Mutual  Brewing  Company,  and  of  all  the  property  held  by  it, 
and  that  he  is  hereby  appointed  permanent  receiver  thereof  with  the 
usual  powers  and  duties  enjoyed  and  exercised  by  receivers  according 
to  the  practice  of  this  court,  and  of  the  statute  in  such  case  made  and 
provided,  and  he  is  hereby  authorized  to  take  possession  of  and  seques- 
trate the  property,  things  in  action  and  effects,  real  and  personal,  of 
the  defendant  herein,  and  to  take  and  hold  all  property  held  by  or  in 
the  possession  of  said  defendant  corporation,  subject  to  provisions 
hereinafter  made. 

And  it  is  further  ordered  and  decreed,  that  the  said  receiver  shall 
take  title  to  such  property  and  sell  the  same  as  now  subject  to  the 
mortgage  upon  real  estate  belonging  to  The  Mutual  Brewing  Com- 
pany made  by  it  in  favor  of  Cornelia  L.  Marshall,  for  the  sum  of 
fifty  thousand  dollars  and  interest,  and  also  subject  to  a  certain 
mortgage  upon  a  certain  other  portion  of  the  real  estate  belonging 
to  said  Mutual  Brewing  Company,  which  mortgage  bears  date  the 
9th  day  of  December,  1891,  and  upon  which  by  a  decree  of  the 
Supreme  Court  made  in  an  action  in  which  Christian  P.  Tietjen,  as 
trustee,  was  plaintiff,  and  The  Mutual  Brewing  Company  and  others, 
defendants,  there  was  adjudged  due  by  said  decree  on  the  13th  day 
of  February,  1896,  the  sum  of  $28,753.83;  and  also  subject  to  the 
lien  of  a  certain  chattel  mortgage  made  by  the  said  Mutual  Brewing 
Company  on  the  2d  day  of  December,  1891,  upon  certain  personal 
or  chattel  property  of  the  said  Mutual  Brewing  Company,  and  by 
which  by  the  said  decree  so  entered  on  the  13th  day  of  February, 
1896,  has  been  declared  to  be  a  first  lien  upon  the  chattel  property 
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therein  described;  and  subject  also  to  the  lien  upon  the  personal 
property  of  The  Mutual  Brewing  Company,  which  the  West  Side 
Bank  and  Samuel  K.  ISTester  have  obtained  by  virtue  of  the  issuing 
of  executions  upon  the  several  judgments  in  favor  of  the  West  Side 
Bank  and  Samuel  K.  Nester  agatast  The  Mutual  Brewing  Company, 
subject  to  the  right  of  the  said  creditors  to  proceed  under  the  decree 
and  executions  as  heretofore  by  order  of  the  court  has  been  granted 
to  them. 

The  said  Edward  Duffy,  as  receiver,  after  giving  three  weeks' 
public  notice  of  the  time  and  place  of  said  sale  by  publishing  such 
notice  twice  each  week  for  said  three  weeks  in  a  newspaper  published 
in  the  county  of  Queens,  and  in  one  newspaper  published  in  the  city 
and  county  of  N"ew  York,  be,  and  he  hereby  is  authorized  and  directed 
to  sell  at  public  auction  at  the  brewery  of  The  Mutual  Brewing  Com- 
pany, in  the  village  of  College  Point,  Queens  county.  Long  Island, 
New  York,  all  the  property  and  assets  of  The  Mutual  Brewing  Com- 
pany, and  of  one  Edward  Duffy,  as  receiver,  of  The  Mutual  Brewing 
Company,  appointed  in  the  action  of  Paul  Halpin  v.  The  Mutual 
Brewing  Company  and  others. 

That  the  sale  of  the  assets  of  The  Mutual  Brewing  Company,  or 
receiver  thereof,  as  herein  provided,  shall  be  subject  to  the  liens 
hereinbefore  specified. 

It  is  further  adjudged  and  decreed  that  such  further  application 
may  be  made  to  this  court  under  the  provisions  of  this  decree  or  order 
as  the  receiver  may  be  advised  is  proper  and  necessary  for  his  instruc- 
tion in  the  management  and  conduct  of  his  trust. 

It  is  further  adjudged  and  decreed  that  no  application  shall  be 
made  to  any  court,  nor  shall  any  action  of  the  court  be  asked  or 
suffered  by  the  receiver  relative  to  or  in  any  way  connected  with  the 
duties  of  said  receiver,  or  the  funds  or  assets  of  the  defendant  above 
mentioned,  or  their  transfer,  sale  or  delivery,  unless  notice  of  such 
application  be  first  given  to  the  attorney-general  of  the  State  of  ISTew 
York,  and  copies  of  all  orders  made  or  procured  shall  be  promptly 
served  on  the  attorney-general  as  required  by  law,  and  full  power  is 
hereby  conferred  upon  the  said  receiver  to  institute  and  maintain 
actions  and  suits  at  law  in  any  court  or  courts  having  competent 
jurisdiction  for  the  collection  of  debts  due  to  the  defendant  and  the 
enforcement  of  any  rights  relating  to  the  said  corporation,  its  property 

and  assets. 

It  is  further  adjudged  and  decreed,  that  all  money  of  said  defend- 
ant, not  needed  for  immediate  disbursement,  he  immediately  deposited 
by  said  receiver  in  People's  Trust  Company,  Brooklyn,  to  the  credit 
of  said  receiver,  to  be  held  by  said  last  mentioned  company  subject  to 
the  further  order  of  the  court,  and  said  money  so  deposited,  as  afore- 
said, with  said  company  shall  not  be  delivered  over  by  it,  except  sub- 
ject to  and  in  pursuance  of  the  order  of  this  court. 

And  it  is  further  ordered,  that  all  persons  whomsoever  and  espe- 
cially creditors  of  said  defendant,  except  C.  P.  Tietjen,  the  West  Side 
Bank  and  S.  K.  Nester,  be  enjoined  and  restrained  from  commencing 
any  action  or  proceeding  against  said  defendant,  or  from  taking  any 
further  proceedings  in  any  action  or  proceeding  already  commenced, 
except  where  leave  of  the  court  has  been  hereinbefore  granted. 
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And  it  is  further  adjudged,  that  the  plaintiff  recover  of  the  defend- 
ant The  Mutual  Brewing  Company  the  sum  of  one  hundred  dollars 
costs  and  disbursements  of  this  action,  which  said  sum  the  said 
receiver  is  hereby  directed  to  pay  to  the  attorney-general. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  sale  of 
the  assets  of  such  corporation  shall  be  forthwith  made  and  the  receiver 
be  and  he  hereby  is  authorized  to  continue  the  business  until  the  sale 
thereof  as  hereinbefore  provided,  and  that  the  receiver  may  charge 
such  property  as  is  not  covered  by  the  said  liens  to  an  amount  not 
exceeding  three  thousand  dollars  for  the  purpose  of  preserving  the 
property  and  carrying  on  the  business,  such  charges  to  be  subject  to 
and  subordinate  to  said  liens. 

(Signed.)        J.  0.  DYKMAN, 

J.  S.  C. 

AETICLE    IV. 

ACTION  TO  ANNUL   A  OOBPOBATION. 

Subd.  I.  Action,  when  and  how  brought  and  tried,  152. 

§  1797.   Action  by  attorney-general,  when  legislature  directs,  152. 

%  1798.   Id.;  by  leave  of  court,  152. 

§  1799.   Leave;  when  and  how  granted,  153. 

§  1800.  Action  triable  by  jury,  153. 

Subd.  2.  Judgment,  injunction  and  receiver,  163. 

§  1 80 1.  Judgment,  163. 

§  1802.   Injunction  may  issue,  163. 

§  1803.   Copy  of  judgment-roll  to  be  filed  and  published,  163. 

Sub.  1.    Action,  When  and  How  Brought  and  Tried.     §§  1797,  1798, 

1799,  1800. 

§  1797.   Action  by  attorney-general,  -irlien  legislature  directs. 

The  attorney-general,  whenever  he  is  so  directed  by  the  legislature,  must 
bring  an  action  against  a  corporation  created  by  or  under  the  laws  of  the 
State,  to  procure  a  judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its  corporate  existence, 
upon  the  ground  that  the  act  was  procured  upon  a  fraudulent  suggestion,  or 
the  concealment  of  a  material  fact,  made  by  or  with  the  knowledge  and  con- 
sent of  any  of  the  persons  incorporated. 

§  1798.   Id.;  by  leave  of  court. 

Upon  leave  being  granted,  as  prescribed  in  the  next  section,  the  attorney- 
general  may  bring  an  action  against  a  corporation  created  by  or  under  the 
laws  of  the  State,  to  procure  a  judgment,  vacating  the  charter  or  annulling 
the  existence  of  the  corporation,  upon  the  ground  that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under  which  it  was  cre- 
ated, altered  or  renewed,  or  an  act  amending  the  same,  and  applicable  to  the 
corporation ;   or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  or 
become  liable  to  be  dissolved,  by  the  abuse  of  its  powers;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to  exercise  its  powers; 
or, 
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4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate 
Tights,  privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law. 

§  1799.   Leave;  irhen  and  hotr  granted. 

Before  granting  leave,  the  court  may,  in  its  discretion,  require  such  previous 
notice  of  the  application  as  it  thinks  proper,  to  be  given  to  the  corporation, 
or  any  officer  thereof,  and  may  hear  the  corporation  in  opposition  thereto. 

I  1800.    Action  triable  by  a  jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of  course  and  of 
right,  by  a  jury,  as  if  it  was  an  action  specified  in  section  968  of  this  act, 
and  without  procuring  an  order,  as  prescribed  in  section  970  of  this  act. 

The  power  to  declare  a  forfeiture  of  corporate  franchises  was 
originally,  in  England,  vested  in  the  courts  of  law,  and  was 
exercised  in  a  proceeding  brought  by  the  attorney-general  in  the 
name  of  the  sovereign.  The  Court  of  Chancery  never  assumed 
jurisdiction  in  such  cases  until  it  was  conferred  by  an  act  of 
Parliament.  It  declined  to  exercise  such  jurisdiction  until  the 
power  was  conferred  by  statute  to  sequestrate  corporate  property. 
The  courts  of  this  country  have  followed  the  English  system. 
Decker  v.  Gardner,  124  N.  Y.  334. 

The  common-law  method  of  procedure  and  also  procedure  in 
chancery,  for  the  dissolution  of  a  corporation,  has  been  recognized 
in  this  State.  The  old  Code  of  Procedure  left  proceedings  in 
equity  for  that  purpose  undisturbed.  The  present  Code,  it  seems, 
has  made  provision  under  §  1785,  and  those  following  in  article  3 
for  the  exercise  of  the  old  chancery  method  of  procedure 
where  the  whole  case  may  be  disposed  of  by  the  court  with- 
out the  intervention  of  a  jury.  In  this  article  provisions  are 
made  for  the  commencement  of  actions  by  leave  of  the  court. 
They  are  substantially  like  those  contained  in  the  old  Code,  and 
which,  before  that  Code,  were  contained  in  the  Revised  Statutes. 
So  it  appears  that  the  two  systems  of  procedure  against  corpora- 
tions have  been  continued.  Under  the  one  system,  the  actions 
may  be  commenced  without  leave  of  the  court  and  they  must  be 
tried  as  equitable  actions.  This  seems  to  be  provided  for  in 
article  3  §§  1784  to  1796.  Under  the  other  system,  actions  can 
be  commenced  only  by  leave  of  the  court,  and  the  parties  are 
entitled  to  jury  trial  as  matter  of  right.  This  is  provided  for 
under  the  present  article  4  of  chapter  15,  §§  1797  to  1803  in- 
clusive. "  Under  the  Eevised  Statutes,  when  equitable  and  legal 
remedies  were  administered  in  different  courts,  there  was  reason 
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for  the  existence  of  the  two  systems,  but  now,  when  all  the  remedies 
may  be  administered  in  the  same  court,  it  is  difficult  to  perceive 
any  reason  for  the  continued  expense  of  the  two  systems,  but  they 
do  exist  and  each  must  have  its  proper  significance  and  operation." 
Herring  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  105  F.  Y.  341  (390). 

In  Hagmayer  v.  Alten,  36  Misc.  59,  72  Supp.  623,  the  court, 
at  page  63,  distinguishes  between  the  provisions  of  the  Code  in 
actions  seeking  to  enforce  the  forfeiture  or  annulment  of  the 
charter  or  franchise  of  the  corporation  for  certain  specified 
offences,  and  those  which  control  actions  brought  to  dissolve  a 
corporation  which  has  become  insolvent  or  discontinued  its 
business. 

In  People  v.  JJ.  &  D.  B.  B.  Co.,  128  JST.  Y.  240,  it  is  said,  with 
reference  to  §  1798,  that  a  violation  of  the  provisions  of  this  section 
apparently  creates  a  cause  of  foreiture  and  contemplates  a  pun- 
ishment to  be  inflicted  upon  the  offender,  and  not  a  benefit  to  be 
recovered  by  the  prosecutor.  Affirming  58  Hun,  266,  34  St.  Eep. 
983.  Attention  is  called  to  the  construction  placed  upon  this 
section  in  the  opinion  of  Earl,  J.,  in  the  Herring  case,  105  'N.  Y., 
pages  385,  etc.,  all  concurring  excepting  Finch  and  Peckham,  JJ., 
dissenting.  Construction  given  to  it  per  Finch,  J.,  in  the  Atlantic 
Avenue  E.  B.  Company  case,  125  IST.  Y.  513,  all  concur- 
ring, and  the  langniage  used  by  Ruger,  J.,  in  People  v.  U.  &  D. 
B.  B.  Co.,  128  IST.  Y.  240,  all  concurring.  It  will  be  noted  in  125 
E".  Y.,  that  Judge  Finch  makes  no  reference  to  the  opinion  of 
Judge  Earl,  in  105  N.  Y.,  and  that  Kuger,  Ch.  J.,  does  not  refer 
to  either  opinion  in  128  IST.  Y. 

An  action  against  a  corporation  to  obtain  an  adjudication  that 
its  corporate  powers  have  ceased,  brought  under  §  31  of  the  Gen- 
eral Corporation  Law  (Laws  1892,  chap.  687),  which  provides 
that  if  a  corporation  "  shall  not  organize  and  commence  the  trans- 
action of  its  business,  or  undertake  the  discharge  of  its  corporate 
duties  within  two  years  from  the  date  of  its  incorporation,  its  cor- 
porate powers  shall  cease,"  may  be  maintained  under  §  1798  by 
the  attorney-general  in  the  name  of  the  people  on  the  relation  of 
the  party  in  interest. 

It  seems  that  the  complaint  in  such  a  case  should  allege  that 
the  plaintiff  has  obtained  leave  of  the  court  to  bring  the  action. 

Section  1798  is  not  in  conflict  with  §  1785;  1798  permits  the 
attorney-general  to  bring  an  action  against  a  corporation  created 
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under  the  laws  of  this  State,  and  among  the  causes  specified  for 
vacating  a  charter  of  a  corporation,  is  when  a  corporation  has 
forfeited  its  privileges  and  franchises  by  a  failure  to  exercise  its 
powers.  This  makes  no  different  rule  from  the  one  established 
in  §  1785,  and  as  to  that  section  the  attorney-general  must  look 
for  a  declaration  as  to  what  constitutes  a  forfeiture  of  the  franchise 
by  a  failure  to  exercise  its  power.  The  Legislature  has  plainly 
given  a  period  of  one  year,  during  which  an  omission  to  transact 
its  business  shall  be  sufficient  to  annul  the  charter.  People  v. 
Atlantic  Avenue  R.  R.  Co.,  10  Supp.  907 ;  s.  c,  57  Hun,  378, 
affirmed,  125  N.  Y.  513 ;  s.  c,  35  St.  .E«p.  872,  where  it  is  held 
that  the  provisions  of  §  1798  furnish  no  rule  of  liability,  but 
simply  point  out  the  remedy  to  enforce  duties  or  punish  miscon- 
duct elsewhere,  and  otherwise  determined  to  be  such  and  fixes 
the  class  of  cases  in  which,  if  liability  does  exist,  such  an  action 
may  be  brought.  It  is  further  held  that  the  section  relates  merely 
to  procedure  and  does  not  determine,  much  less  enlarge,  existing 
rules  of  corporate  liability.  The  vital  inquiry  is,  what  has  the 
corporation  done  or  omitted  which  brings  dowu  upon  it  the  pen- 
alty of  dissolution  ? 

Section  1798  vests  the  attorney-general  with  the  administrative 
duty  of  determining  whether  the  public  interests  are  to  be  sub- 
served by  instituting  an  action  against  a  corporation  to  vacate  its 
charter.  The  court  will  not  inquire  whether  the  bringing  of  such 
an  action  is  a  vsdse  administrative  act,  but  rather  whether  the 
attorney-general  alleges  against  a  corporation  a  prima  facie  case 
or  a  case  of  such  gravity,  as  it  seems  proper  the  court  should 
determine  it  upon  the  trial.  The  court  would  withhold  leave  in 
cases  plainly  frivolous  or  where  it  was  obvious,  on  inspection  of 
the  application,  that  none  of  the  statutory  grounds  existed.  Matter 
of  Applicaiion  of  the  Attorney-General,  50  Hun,  511,  affirming 
18  St.  Rep.  122,  and  citing  People  v.  Boston,  Iloosac  Tunnel,  etc., 
R.  R.  Co.,  27  Hun,  528. 

Upon  an  application  by  the  attorney-general  for  leave  to  bring 
an  action  to  annul  a  corporation  where  no  issue  of  fact  is  raised 
which  would  call  for  the  determination  of  a  jury,  the  court  will 
examine  into  the  averments  of  the  petition  and  the  proof  offered 
in  support  of  them  with  like  care  as  though  called  upon  to  pass 
judgment  of  dissolution. 

Where  the  court  cannot  see  that  the  corporation  has  been  guilty 
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of  any  material  or  serious  transgression  or  misconduct  wMch 
would  tend  to  harm  or  menace  the  public  welfare,  such  application 
will  be  denied.     Matter  of  Consolidated  Gas  Co.,  56  Misc.  49. 

The  mere  omission  of  a  corporation  to  exercise  its  powers  does 
not  of  itself,  unconnected  with  other  acts,  work  a  forfeiture  of  its 
charter.  Attorney-Oeneral  v.  BamJc  of  Niagara,  Hopk.  354.  The 
statute  merely  enables  parties  interested  to  have  a  corporation 
declared  dissolved ;  until  that  is  done  a  creditor  may  proceed  as  if 
non-user  or  insolvency  had  not  occurred.  Michles  v.  Rochester 
City  Bank,  11  Paige,  118,  affirmed,  11  Paige,  129,  n.  If  the 
statute  provides  that  in  case  of  a  default  the  corporation  shall  be 
adjudged  to  have  surrendered  its  rights  and  to  be  dissolved,  the 
company  remains  in  esse  until  judicially  dissolved.  People  v. 
Manhattan  Co.,  9  Wend.  351 ;  Towar  v.  Hale,  46  Barb.  361.  But 
in  Broohlyn  Steam  Transit  Co.  v.  City  of  Brooklyn,  78  IST.  T.  524, 
it  is  held  that  if  an  act  of  incorporation  shows  the  legislative  intent 
to  make  the  continued  existence  of  a  corporation  depend  upon  its 
compliance  with  the  requirements  of  its  charter,  in  case  of  non- 
compliance, its  powers,  rights  and  franchises  are  forfeited  and 
terminated;  it  is  not  merely  a  case  of  forfeiture  which  may  be 
enforced  by  the  attorney-general.  The  legislature  has  power  to 
provide  that  a  corporation  may  lose  its  corporate  existence  with- 
out the  intervention  of  the  courts,  on  any  omission  of  duty,  or 
violation  of  its  charter  or  default  as  to  limitations  imposed.  But 
the  forfeiture  of  rights,  which  have  been  lawfully  used  and 
enjoyed  cannot  be  inquired  of  collaterally,  hence  it  is  not  available 
as  a  ground  for  enjoining  the  work  of  a  corporation  at  the  suit  of 
of  a  property  owner  injured  thereby.  Patten  v.  N.  Y.  Elevated 
B.  R.  Co.,  3  Abb.  IST.  C.  306;  appeal  dismissed,  67  N.  Y.  484. 
Mere  insolvency,  not  shown  to  be  continued,  or  a  suspension  of 
business,  not  shown  to  have  been  without  reasonable  cause,  does 
not  amount  to  a  surrender  of  corporate  rights  on  the  part  of  a 
banking  corporation.  People  v.  Bamk  of  Hudson,  6  Cow.  217; 
Moran  v.  Lydecker,  27  Hun,  582.  Suffering  an  act  to  be  done 
which  destroys  the  end  and  object  for  which  the  corporation  was 
created  must  be  regarded  as  equivalent  to  a  surrender  of  its  rights. 
Briggs  v.  Permiman,  3  Cow.  387 ;  Slee  v.  Bloom,  19  Johns.  456. 
The  charters  of  business  corporations  imply  and  require  that  they 
shall  perform  the  business  for  which  they  were  instituted,  and  a 
substantial  suspension  of  business  after  its  commencement,  like  an 
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entire  omission  to  begin  business,  is  a  violation  of  a  charter. 
Matter  of  Jackson  Marine  Ins.  Co.,  4  Sandf.  Ch.  559.     If  the 
corporation  have,  in  themselves,  the  power  to  supply  the  deficiency 
in  their  body,  their  rights  are  not  extinguished  but  only  dormant; 
but  if  that  power  is  gone  and  they  cannot  act  till  the  deficiency 
is  supplied,  the  corporation  is  dissolved.     Phillips  v.  Wickham, 
1   Paige,    590.     A   corporation  may  be  dissolved  by  forfeiture 
through  neglect  or  abuse  of  its  franchise,  but  such  forfeiture, 
unless  there  be  express  provision  by  statute,  can  only  be  enforced 
by  the   sovereign   in  some   proceeding  instituted   on   its  behalf. 
DeniJce  v.  N.  Y.  &  Rosendale  Lime  Co.,  80  N.  Y.  599.     An  agree- 
ment, by  one  of  the  trustees  of  a  charitable  corporation,  that  if  a 
certain  person  will  procure  for  the  corporation  an  appropriation 
by  the  Legislature  of  a  certain  sum,  and  a  subsequent  ratification 
of  that  agreement  by  the  trustees,  by  paying  over  the  excess,  the 
appropriation  having  been  obtained,  held,  an  abuse  of  the  powers 
of  the  corporation  and  a  forfeiture  of  its  charter.      People  v.  Dis- 
pensary and  Hospital  Society,  7  Lans.  304.     Where  an  action  is 
brought  to  annul  the  charter  of  a  railroad  company,  another  com- 
pany, which  has  become  a  lessee  of  part  of  the  road,  is  entitled 
on  its  application  to  be  made  a  defendant.     People  v.  Albany  & 
Vermont  B.  B.  Co.,  77  N.  Y.  232.     Non-compliance  with  the 
requirements  of  the  act  of  incorporation,  as  to  construction  of  a 
road,  is  a  misuser  which  forfeits;  but  non-compliance  with  con- 
ditions must  be  substantial.     People  v.  Kingston  &  M.  T.  Co.,  23 
Wend.  194.     To  warrant  a  judgment  against  a  turnpike  company, 
after   the   lapse   of  fifty  years  from   its  incorporation   and   the 
construction  of  its  road,  for  failing  to  comply  with  the  statute  in 
its  original  construction,  for  failing  to  keep  the  road  in  repair,  the 
verdict  must  not  only  show  a  breach  of  the  letter  of  the  condition 
subsequent,  but  that  the  original  neglect  was  material  and  resulted 
in  injury  to  the  public,  or  that  the  want  of  repair  was  such  as  to 
render  the  road  dangerous  or  inconvenient  to  travelers.     People  v. 
Williamshurgh  T.   &  B.    Co.,  47  N.   Y.   586.     It  was  said'  in 
Oilman  v.  Oreenpoint  Sugar  Company,  61  Barb.  9,  that  a  stock- 
holder could  not  maintain  an  action  against  a  corporation  to  effect 
a  forfeiture  of  its  charter,  for  disuse  of  its  powers  for  a  year,  until 
after  judgment  of  forfeiture  in   a  suit  at  the  instance  of  the 
attorney-general.     The   complaint,   in   an   action   by   the  people 
against  a  corporation  for  its  dissolution  alleged  that  the  corporation 
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was  insolvent  thirteen  years  before;  that  it  then  surrendered  its 
property  to  its  creditors ;  that  ever  since  it  had  remained  insolvent 
and  neglected  to  pay  its  debts,  and  entirely  suspended  its  ordinary 
business;  that  another  corporation,  with  the  same  general  object, 
had,  under  the  authority  of  the  State,  organized  and  was  in  actual 
operation  in  its  place  and  stead,  which  facts  were  not  denied  in 
the  answer,  although  the  alleged  forfeiture  was  sought  to  be 
excused.  Held,  that  the  case  was  a  proper  case  for  a  judgment  of 
forfeiture  dissolving  the  corporation  and  vesting  its  offices ;  as  the 
non-user  was  admitted,  the  law  allowed  no  excuse  for  the  for- 
feiture, and  there  being  no  issue  except  the  application  of  the  law 
to  the  facts,  plaintiff  might  apply  for  judgment  at  a  Special  Term 
on  the  pleadings.  People  v.  Northern  B.  B.  Co.,  42  IST.  Y.  217. 
A  forfeiture  may  be  waived  by  the  Legislature.  People  v.  Mcm- 
hattan  Co.,  9  Wend.  351 ;  Matter  of  N.  Y.  Elevated  R.  B.  Co.,  YO 
]Sr.  Y.  327,  affirming  7  Hun,  239,  which  is  followed  in  Central 
Crosstown  R.  B.  Co.  v.  Twenty-third  Street  B.  B.  Co.,  54  How. 
168. 

An  application  by  the  attorney-general  must  be  on  written  peti- 
tion, signed  by  him,  and  may  be  made  ex  parte,  although  the  court 
may  direct  notice  to  the  defendant.  People  ex  rel.  Midiud  Union 
Tel.  Co.,  2  McCarty,  295.  Whether  or  not  notice  of  the  application 
shall  be  given  to  the  corporation  proposed  to  be  made  defendant 
rests  in  the  discretion  of  the  court,  and  its  failure  to  require  notice 
does  not  render  an  order  invalid,  nor  will  such  an  order  be  reviewed 
on  appeal  except  where  the  complaint  on  its  face  shows  the  action 
is  unfounded.  People  v.  B.,  H.  T.  &  W.  B.  B.  Co.,  27  Hun,  528. 
People  V.  Broadway  Bailroad  Co.  of  Brooklyn;  126  'N.  Y.  29, 
reverses  56  Hun,  54,  where  it  is, held  that  the  case  as  tlaere  made, 
came  within  the  spirit  of  §  1797,  and  the  common  law  which  they 
were  intended  to  embody,  s.  c,  29  St.  Rep.  343,  reversing  s.  c, 
9  Supp.  6.  In  26  Abb.  IST.  C.  407,  People  v.  Broadway  Bailroad 
Company  of  Brooldyn,  is  reported  as  reversing  judgment  of 
General  Term  and  affirming  a  judgment  of  the  Special  Term,  on 
the  opinion  of  the  court  below,  giving  opinion  of  Mayham,  J.,  as 
that  of  Special  Term. 

The  remedy  afforded  for  the  restraint  and  piunishment  of  corpo- 
rations for  illegal  conduct  in  the  exercise  of  privileges  or  franchises 
not  conferred  upon  them  by  law  is  through  an  action  by  attorney- 
general  to  sr.sr.end  their  functions  or  annul  their  charters  under 
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this  section.  Thomas  v.  Musical  Mutual  Protective  Union,  121 
N.  Y.  45 ;  s.  c.  below,  49  Hun,  171.  It  seems  where  the  State 
seeks  by  action  to  destroij  the  life  of  a  corporation  it  must  show 
some  grave  misconduct  on  the  part  of  the  latter ;  some  sin  against 
the  law  of  its  being,  not  merely  formal  or  incidental  or  affecting 
only  private  interests,  but  material  and  serious,  and  which  has 
produced  or  tends  to  produce  injury  to  the  public.  When,  how- 
ever, the  transgression  affects  the  welfare  of  the  people,  they  may 
by  action  summon  the  offender  to  answer  for  the  abuse  of  its 
franchise,  and  ask  to  have  its  charter  forfeited,  and  the  corporation 
dissolved.  While  the  statute  confers  upon  trustees  or  directors  of 
a  manufacturing  corporation  general  authority  to  manage  its  stock, 
property  and  concerns,  and  as  between  the  company  and  those  with 
whom  it  deals,  the  corporate  action  must  be  manifested  through 
and  by  the  directors,  there  may  be  actual  corporate  conduct  which 
is  not  formal  corporate  action ;  and  where  that  conduct  is  directed 
or  produced  by  the  whole  body,  both  the  officers  and  stockholders 
of  the  corporation,  it  is  of  a  corporate  character,  and  if  illegal, 
and  injurious  justifies  the  penalty  of  dissolution.  As  between  the 
State  and  the  corporation  the  substantial  inquiry  is  what  the 
collective  action  and  agency  of  the  officers  and  stockholders  has 
accomplished.  It  is  a  violation  of  law  for  a  manufacturing 
corporation  to  enter  into  a  partnership.  A  consolidation  of  such 
corporations,  save  in  the  manner  and  as  provided  by  statute  (Chap. 
960,  Laws  of  1867 ;  Chap.  367,  Laws  of  1884),  and  whether  made 
directly,  or  indirectly,  through  the  medium  of  a  trust,  is  unlawful 
and  injurious  to  the  public  interests.  It  seems  that,  as  corporate 
grants  are  always  assumed  to  have  been  made  for  the  public  benefit, 
any  conduct  which  destroys  their  fimctions,  maims  and  cripples 
their  separate  activity,  and  takes  away  free  and  independent 
action,  affects  unfavorably  the  public  interests.  People  v.  North 
River  Sugar  Befinmg  Co.,  121  N.  Y.  582 ;  s.  c,  31  St.  Rep.  781 ; 
s.  c.  below,  54  Hun,  354,  which  holds,  page  385,  that  it  is  a 
condition  on  which  a  corporation  is  allowed  to  be  created  and 
maintained,  that  it  shall  exercise  and  use  its  franchises  for  the 
benefit  of  the  public,  and  when  it  voluntarily  declines  to  do  that 
or  places  itself  in  a  situation  in  which  that  may  be  prevented  as  a 
consequence  of  its  voluntary  action  under  the  statutes  as  well  as 
the  decisions  of  the  courts,  it  may  be  annulled  at  the  suit  of  the 
attorney-general.  This  case  is  reported  below,  22  Abb.  X.  C. 
164 ;  s.  c,  27  St.  Eep.  282 ;  s.  c.  at  Trial  Term,  16  Civ.  Pro.  R. 
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1,  and  19  St.  Eep;  853 ;  s.  c.  in  Court  of  Appeals,  31  St.  Kep.  781, 
and  18  Civ.  Pro.  R  406. 

Under  §  1798  the  State  must  skow  that  a  case  of  forfeiture  has 
not  only  been  incurred  by  the  defendant  but  that  it  continues  to 
exist;  that  its  existence  involves  some  public  interest  and  that 
the  court  has  authorized  the  bringing  of  the  action.  Such  an 
action  is  always  vpithin  the  control  of  the  State  as  the  sole  party 
interested,  to  prosecute  or  abandon  it  at  its  will  or  pleasure,  and 
it  may,  through  its  Legislature,  not  only  discontinue  the  action  but 
waive  or  abolish  causes  of  forfeiture  with  their  rights  of  action  and 
limit  the  operation  of  the  statute  by  forbidding  the  prosecution 
of  such  action  in  specified  cases.  People  v.  Ulster  &  Delaware 
B.  B.  Co.,  128  IvT.  Y.  240,  affirming  58  Hun,  266 ;  s.  c,  40  St. 
Rep.  280. 

An  action  brought  by  the  attorney-general  under  §  1797  to 
annul  the  charter  of  the  corporation  because  it  has  offended 
against  some  provision  of  an  act  under  which  it  was  created,  or 
has  by  violation  of  some  provision  of  law  forfeited  its  charter  or 
become  liable  to  be  dissolved  by  the  abuse  of  its  powers,  is  strictly 
an  action  which  may  be  brought  in  the  name  of  the  people  without 
a  relator,  and  one  who  instigates  such  an  action,  or  applies  to 
the  attorney-general  to  have  one  commenced  has  no  such  interest 
therein  and  that  anything  done  by  him  will  affect  the  rights  of 
the  people  to  maintain  an  action.  The  simple  question  presented 
is  as  to  whether  a  cause  of  forfeiture  exists.  People  v.  Buffalo 
Stone  &  Cement  Co.,  131  K  Y.  140 ;  s.  c,  42  Supp.  753. 

The  constitutional  or  statutory  provisions  for  the  repealing  of 
statutes  providing  for  the  creation  of  corporations  or  the  annul- 
ment of  charters  of  corporations,  do  not  confer  power  to  take 
away  or  destroy  property  or  annul  contracts,  and  an  expressed 
reservation  of  such  a  statute  of  power  to  take  away  or  destroy 
property  lawfully  acquired  under  authority  conferred  by  a  charter 
and  any  legislation  which  authorizes  such  a  result  to  take  effect 
immediately,  is  unconstitutional  and  void.  People  v.  O'Brien, 
111  N.  Y.  1. 

Before  leave  will  be  given  by  the  court  for  the  bringing  of  an 
action  to  vacate  the  charter  and  annul  the  existence  of  a  corpora- 
tion, the  attorney-general  must  make  a  written  application  which 
should  point  out  particular  act  or  acts  done  or  omitted,  to  justify 
the  bringing  of  such  action  and  allege  wherein  corporations  vio- 
lated the  laws  of  the  State,  which  allegation  should  be  supported 
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by  sufficient  evidence  to  render  it  probable  that  a  cause  of  action 
exists.  The  authority  to  commence  the  action  will  not  be  granted 
as  a  matter  of  course  on  the  application  of  the  attorney-general; 
the  order  in  such  case  should  specify  the  grounds  on  which  the 
action  is  to  be  brought,  since  the  court  in  granting  a  general 
order  abandons  all  control  over  the  action  and  it  thus  becomes 
possible  to  bring  an  action  upon  any  one  or  all  of  the  grounds  stated 
or  shadowed  forth,  or  upon  grounds  not  disclosed  in  the  affidavits 
annexed  to  the  application  of  the  attorney-general.  Matter  of 
Application  of  Attomey-Oeneral  for  leave  to  Commence  an  Action 
to  Annul  the  Charter  of  the  Central  Stamping  Co.,  81  Hun,  541, 
63  St.  Rep.  281,  30  Supp.  1093. 

Where  a  corporation  already  in  existence  is  granted  additional 
franchises,  the  court,  has  jurisdiction,  under  §  1Y97  and  other  sec- 
tions of  the  Code,  to  annul  the  additional  franchises  in  a  proper 
case.  People  v.  Broadway  Railroad  Co.  of  Brooklyn,  29  St.  Rep. 
343.  In  People  v.  Equitable  Mutual  Fire  Ins.  Co.,  12  Misc.  556, 
67  St.  Rep.  577,  it  is  held  that  §  1800  provides  for  a  trial  by  jury 
as  a  matter  of  right  of  actions  under  §  1798,  and  cites  People  v. 
North  River,  etc.,  Co.,  121  N.  Y.  582. 

In  McNulty  v.  Brooklyn  Heights  R.  R.  Co.,  31  Misc.  674,  66 
Supp.  57,  it  was  held  that  an  individual  could  not  maintain  an 
action  to  restrain  a  street  surface  railroad  corporation  from 
charging  fare  in  excess  of  the  rate  permitted  by  law,  and  that  the 
proper  remedy  was  for  the  attorney-general  to  vacate  or  annul  the 
charter  of  the  corporation  under  the  provisions  of  §  1798,  the 
court  holding  that  the  Legislature  made  the  attorney-general  the 
medium  to  redress  the  virrongs  of  the  people,  and  does  not  permit 
any  one  individually  to  enforce  the  rights  of  the  public  or  to 
redress  its  wrongs.  See  People  ex  rel.  Lehmaier  v.  Interurlan 
R.  R.  Co.,  177  N.  Y.  296,  dismissing  appeal  from  85  App.  Div. 
407,  83  Supp.  622. 

In  N.  Y.  Cement  Co.  v.  C.  R.  Cement  Co.,  178  IST.  Y.  167, 
O'Brien,  J.,  in  dissenting  opinion,  at  page  188,  observes  that  a 
corporation  has  no  right  to  exercise  any  franchises  not  conferred 
upon  it  by  law,  and  that  a  corporation  cannot  acquire  by  grant 
the  power  to  engage  in  business  not  embraced  within  the  scope  of 
its  charter ;  that  the  attorney-general  may  bring  an  action  to  dis- 
solve any  corporation  that  is  engaged  in  the  exercise  of  any 
franchise  not  conferred  upon  it  by  law. 
AcTiONB,  Vol,  I— 11 
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Complaint  Action  to  Annul  a  Corporation. 

SUPREME  COURT— State  of  New  York. 


THE  PEOPLE   OF  THE   STATE  OF  NEW 
YORK 

agst.  !-121  N.  Y.  582. 

THE   NORTH   RIVER   SUGAR   REFINING 
COMPANY. 


The  People  of  the  State  of  New  York,  by  their  attorney-general, 
upon  leave  of  court  duly  granted  in  this  their  complaint,  on  infor- 
mation and  belief  allege : 

1.  For  a  first  cause  of  action,  that  defendant  is  a  corporation 
created  and  organized  under  and  pursuant  to  the  act  of  the  Legis- 
lature of  New  York  passed  February  17th,  1848,  and  entitled  "An 
act  to  authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical,  and  chemical  purposes,"  and  the  acts  amenda- 
tory thereof;  that  defendant's  certificate  of  incorporation  fiQ.ed  on  or 
about  the  10th  of  February,  1865,  declares  its  name  to  be  "  The  North 
Eiver  Sugar  Eeiining  Company,"  its  place  of  business  in  the  city  of 
New  York,  and  its  object  the  manufacture  and  sale  of  sugar,  syrups 
and  molasses.  That  in  violation  of  law  and  in  abuse  of  its  powers  and 
in  the  exercise  of  privileges  and  franchises  not  conferred  upon  it, 
defendant,  on  or  about  the  first  of  October,  1887,  in  the  city  of  New 
York,  together  with  the  other  subscribers  thereto,  entered  into  and 
became  a  party  to  and  carried  out  the  following  agreement,  namely: 
(Insert  agreement.) 

That  thereafter  and  under  and  pursuant  to  the  provisions  of  said 
agreement,  the  capital  stock  of  defendant  was  transferred  to  said 
board  "  The  Sugar  Eeiining  Company,"  and  in  lieu  thereof  certifi- 
cates were  issued  by  said  board.  That  pursuant  to  said  agreement 
such  of  the  parties  thereto  as  were  not  then  incorporated  became  cor- 
porate bodies  and  their  capital  stock  was  transfererd  to  said  board  and 
certificates  issued  in  lieu  thereof;  that  the  greater  part  in  number 
and  value  of  said  certificates  is  owned  by  the  members  of  said  board; 
that  by  means  of  said  agreement  and  the  powers  thereby  conferred 
upon  the  said  board,  said  board  monopolizes  the  manufacture  and  sale 
of  refined  sugar  in  the  State  of  New  York,  and  is  enabled  to  control 
at  will  the  production  and  price  of  said  sugar  in  said  State  and  in  the 
United  States.  That  in  exercise  of  the  powers  conferred  by  said  agree- 
ment, said  board  controls  the  action  of  defendant  and  the  other  cor- 
porations, parties  to  said  agreement  in  the  conduct  of  their  business 
and  controls  and  regulates  the  production  and  price  of  refined  sugar 
in  the  State  of  New  York  and  in  the  United  States.  That  in  the 
exercise  of  said  powers  said  board  has  limited  the  production  and 
increased  the  price  of  said  sugar  in  said  State  and  in  said  United 
States,  and  that  said  agreement  constitutes  a  combination  to  do  nn 
act  injurious  to  trade  and  commerce,  to  which  combination  defendant 
is  a  party. 
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2.  For  another  and  separate  cause  of  action,  plaintiffs  repeating 
the  allegations  of  the  preceding  count,  aver  that  for  and  during  the 
year  1888,  defendant  wilfully  neglected  and  omitted,  and  still  wilfully 
neglects  and  omits,  to  make,  file  and  publish  any  reports  as  prescribed 
and  required  by  section  twelve  of  the  act  by  and  under  which  defend- 
ant was  created  a  corporation. 

3.  For  another  and  separate  cause  of  action,  plaintiffs  repeating 
the  allegations  of  the  first  above  count,  aver  that  in  December,  1887, 
defendant  went  out  of  business  and  ceased  its  operations  and  thence- 
forth to  the  present  time  omitted  and  neglected  to  refine  or  manu- 
facture or  sell  sugar,  syrups  or  molasses,  and  has  failed  and  still  fails 
to  do  any  business  or  to  exercise  its  powers. 

Wherefore,  plaintiffs  demand  judgment  that  defendant.  The  North 
Eiver  Sugar  Eefining  Company,  be  dissolved,  its  charter  vacated  and 
its  corporate  existence  annulled. 

That  it  be  enjoined  from  acting  as  a  corporation,  and  a  receiver 
of  its  property  be  appointed,  and  for  such  other  and  further  relief 
as  may  be  appropriate,  with  costs. 

CHAELES  F.  TABOE, 

Attorney-General, 
Plaintiff's  Attorney. 

Sub.  2.     Judgment,  Injunction  and  Eeceiver.     §§  1801,  1802,  1803. 

§   1801.   Judgment. 

Where  any  of  the  matters,  specified  in  section  1797  or  section  1798  of  this 
act,  are  established  in  an  action,  brought  as  prescribed  in  either  of  those 
sections,  the  court  may  render  final  judgment  that  the  corporation,  and  each 
officer  thereof,  be  perpetually  enjoined  from  exercising  any  of  its  corporate 
rights,  privileges,  and  franchises;  and  that  it  be  dissolved.  The  judgment 
must  also  provide  for  the  appointment  of  a  receiver,  the  taking  of  an  account, 
and  the  distribution  of  the  property  of  the  corporation  among  its  creditors 
and  stockholders,  as  where  a  corporation  is  dissolved  upon  its  voluntary  ap- 
plication, as  prescribed  in  chapter  seventeenth  of  this  act. 

§  1802.   Injtmctioii  may  issue. 

In  an  action,  brought  as  prescribed  in  this  article,  an  injunction  order  may 
be  granted,  at  any  stage  of  the  action,  restraining  the  corporation,  and  any 
or  all  of  its  directors,  trustees  and  other  officers,  from  exercising  any  of  its 
corporate  rights,  privileges,  or  franchises;  or  from  exercising  certain  of  its 
corporate  rights,  privileges,  or  franchises,  specified  in  the  injunction  order; 
or  from  exercising  any  franchise,  liberty  or  privilege,  or  transacting  any 
business,  not  allowed  by  law.  Such  an  injunction  is  deemed  one  of  those  speci- 
fied in  section  603  of  this  act  and  all  the  provisions  of  title  second  of  chap- 
ter seventh  of  this  act,  applicable  to  an  injunction  specified  in  that  section, 
apply  to  an  injunction  granted  as  prescribed  in  this  section,  except  that  it 
can  be  granted  only  by  the  court. 

§  1803.   Copy  of  judgment-roll  to  be  filed  and  published. 

Where  final  judgment  is  rendered  against  a  corporation,  in  an  action 
brought  as  prescribed  in  this  article,  the  attorney-general  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith   filed  in  the  office  of  the  secretary  of 
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state;  who  must  cause  a  notice  of  the  substance  and  effect  of  the  judgment, 
to  be  published,  for  four  weeks,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  also  in  a  newspaper  printed 
in  the  county  wherein  the  principal  place  of  business  of  the  corporation  was 
located. 

Appointment  of  receiver  under  §  1801  will  be  considered  under 
article  VI  et  seq..  Receivers. 

Tlie  decisions  as  to  granting  of  injunctions  in  actions  relative 
to  corporations  relate  to  the  provisions  of  §§  1Y87,  1802  and  1806, 
vv'liile  1809  contains  specific  provisions  on  the  subject.  The  pro- 
visions of  1787  and  1802  are  very  similar  but  not  precisely  the 
same.  It  will  be  more  convenient  for  the  practitioner  to  examine 
all  the  authorities  if  collated  under  one  head.  They  will  be  found 
under  §§  1806  and  1809,  subdivision  4,  article  V. 

The  form  of  judgment  in  an  action  to  forfeit  he  privileges  or 
franchises  of  the  corporation  for  faikire  to  exercise  its  powers  is, 
as  provided  for  by  §  1801,  that  the  corporation  be  dissolved,  a 
receiver  appointed,  an  account  taken  and  the  property  distributed 
in  the  same  way  as  in  voluntary  dissolutions.  People  ex  rel. 
.Hearst  v.  Ramapo  Water  Co.,  51  App.  Div.  145,  64  Supp.  532. 

ARTICLE    V. 

PROVISIONS  APPLICABLE   TO  AC3TI0NS   UNDER  THIS 
CHAPTER. 

Subd.    1.  Exceptions  to  operation  of  a7-Ucle,  165. 

§  1804.  Certain  corporations  excepted  from  certain  articles  of  this  title 
165. 
Subd.  2.    When  duty  of  attorney-general  to  bring  action,  166. 

§  1808.    When  attorney-general  must  bring  action,  166. 
Subd.  3.    Creditors  may  be  brought  in,  168. 

§  1807.   Creditors  may  be  brought  in,  168. 
Subd.  4.  Injunction  audits  requisites,  169. 

§  1787.    Temporary  injunction,  169. 

§  1802.   Injunction  7nay  issue,  170. 

§  1806.  Injunction  staying  actions  by  creditors,  170. 

§  1809.  Requisites  of  injunction  against  corporations  in  certain  cases, 
170. 
Subd.  5.   Miscellaneous  practice  regulations,  176. 

§  1805.    Officers  and  agents  may  be  compelled  to  testify,  176. 

§  181 1.   Requisites  of  judicial  suspension  or  removal  of  an  officer,  176. 

§  181 2.  Application  of  the  last  three  sections,  176. 

§  1813.   In  action  against  stockholders,  misnomer,  etc.,  not  available, 
177. 
Subd.  6.  Receivers,  178. 

1 8 10.  Requisites  of  order  appointing  receiver  in  certain  cases,  178. 
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Sub.  1.     Exceptions  to  Operation  of  Article.     §  1804. 

§  1804.  Certain  corporations  excepted  from  certain  articles  of 
this  title. 

Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to  a  religious 
corporation;  or  to  a  municipal  or  other  political  corporation,  created  by  the 
constitution,  or  by  or  under  the  laws  of  the  State;  or  to  any  corporation 
which  the  regents  of  the  university  have  power  to  dissolve,  except  upon  the 
application  of  the  regents,  or  of  the  trustees  of  such  a  corporation;  and  in 
aid  of  its  liquidation  under  such  dissolution.  (All  proceedings  in  any  action 
or  proceeding  instituted  on  or  after  the  twenty-fourth  day  of  April,  nineteen 
hundred  and  three,  under  articles  two,  three,  and  four  of  chapter  fifteen, 
title  two  of  the  code  of  civil  procedure  or  under  either  of  them,  are  validated 
and  confirmed.)      Chap.  501,  Laws  1904. 

Tlie  amendment  by  chapter  290,  Laws  1903,  exempted  from 
the  application  of  the  article  referred  to  all  coi-porations  which 
the  regents  have  power  to  dissolve.  The  amendment  by  chapter 
501,  Laws  1904,  added  the  word  "  political." 

A  religions  corporation,  organized  under  the  general  act,  con- 
sists not  of  the  trustees  alone,  but  of  the  members  of  the  society. 
Such  members  are  the  coTporators,  the  corporation  is  governed  by 
the  ordinary  rules  of  the  common  law.  A  court  of  equity  has 
not  power  to  remove  the  trustees  elected  pursuant  to  statute,  and 
beside  the  absence  of  authority  at  common  law  is  the  express 
provision  of  statute  exempting  religious  corporations.  Bohertson 
V.  Bvllions,  11  N.  Y.  243. 

It  was  held  before  the  Code  that  chancery  had  power  independ- 
ent of  statutes  and  extending  to  religious  corporations  to  compel 
trustees  to  execute  their  trusts  and  to  remove  them  if  necessary. 
First  Baptist  Church  v.  Witherell,  3  Paige,  296;  Kniskem  v. 
Lutheran  Churches,  1  Sandf.  Ch.  439;  Bowden  v.  McLeod,  1 
Edw.  Ch.  588. 

A  lyceum  for  the  promotion  of  intellectual  and  moral  improve- 
ment was  exempt  from  such  statutory  provision  under  2  K  S.  466, 
§  57.  If  the  trustees  of  a  benevolent  corporation  agree  to  pay 
to  a  person  procuring  an  appropriation  from  the  Legislature  all 
the  moneys  appropriated  exceeding  a  specified  sum,  it  is  such  an 
abuse  of  the  powers  of  the  benevolent  corporation  as  to  constitute 
a  sufficient  cause  for  its  dissolution.  People  v.  Dispensary  So- 
ciety, 7  Lans.  304.  So  far  as  appears  by  the  opinion  in  that  case 
the  provisions  of  this  statute  were  not  invoked  and  are  not  passed 
upon.  The  case  is  cited  People  v.  The  Broadway  R.  B.  Co.  of 
Brooklyn,  126  IST.  T.  44,  as  an  authority  thfit  the  court  has  power 
to  declare  the  franchises  of  a  corporation  forfeited. 
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No  greater  restrictions  have  been  incorporated  in  the  Code  of 
Procedure  as  they  have  been  defined  and  declared  by  this  section 
than  existed  under  the  Eevlsed  Statutes.  Therefore  corporations 
formed  under  the  manufacturing  laws  of  this  State,  their  trustees 
and  officers  are  exempted.  People  v.  Ballard,  56  Hun,  125;  s.  c, 
2fl  St.  Eep.  926,  reversed,  134  N.  Y.  269. 

Sub.  2.     When  Duty  of  Attorney-General  to  Bring  Action.     §  1808. 

§  1808.    When  attorney-general  mast  bring  action. 

Where  the  attorney-general  has  good  reason  to  believe  that  an  action  can  be 
maintained  in  behalf  of  the  people  of  the  State,  as  prescribed  in  article  sec- 
ond, third,  or  fourth  of  this  title,  except  section  1797  of  this  act,  he  must  bring 
an  action  accordingly,  or  apply  to  a  competent  court  for  leave  to  bring  an 
action,  as  the  case  requires;  if,  in  his  opinion,  the  public  interests  require 
that  an  action  should  be  brought.  In  a  case  where  the  action  can  be  brought 
only  by  the  attorney-general  in  behalf  of  the  people,  if  a  creditor,  stockholder, 
director,  or  trustee  of  the  corporation,  applies  to  the  attorney-general  for  that 
purpose,  and  furnishes  the  security  required  by  law,  the  attorney-general 
must  bring  the  action,  or  apply  for  leave  to  bring  it,  if  he  has  good  reason 
to  believe  that  it  can  be  maintained.  Where  such  an  application  is  made, 
section  1986  of  this  act  applies  thereto,  and  to  the  action  brought  in  pursu- 
ance thereof. 

It  will  be  noticed  that  §§  1782  and  1797  provide  specially,  as 
to  articles  2d  and  3d  of  title  2  of  chapter  15  of  the  Code,  as  to 
when  the  attorney-general  shall  bring  an  action.  The  provisions 
of  §  1808  seem  to  be  in  addition  to  these  specific  provisions  and 
to  relate  to  the  entire  chapter. 

In  Peoph  V.  Ballard,  134  IST.  Y.  290,  48  St.  Rep.  166,  it  is  said: 
"  This  section  provides  for  two  classes  of  actions,  each  of  which 
requires  two  facts  to  exist  before  the  action  can  be  brought,  but 
only  one  of  which  is  common  to  both.  Each  class  requires  that 
the  attorney-general  should  have  good  reason  to  believe  that  the 
action  can  be  maintained.  In  addition  to  that  the  first  class 
requires  that  he  should  be  of  the  opinion  that  the  public  interests 
demand  that  an  action  should  be  brought,  and  the  second  class 
that  one  of  the  persons  named  should  apply  to  him  to  bring  the 
actions  and  furnish  the  security  required  by  law.  It  is  not 
enough  to  warrant  the  commencement  of  either  action  for  the 
attorney-general  to  be  satisfied  that  it  can  be  maintained,  for  in 
one  case  he  must  also  be  satisfied  that  the  public  interests  require 
bim  to  act,  and  in  the  other  one  of  the  designated  persons  must 
ask  him  to  act  and  give  security,"  also  quoting  at  page  291  from 
commissioners'  note  to  this  section,  as  confirming  the  construction 
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given,  s.  c.  below,  56  Hun,  125,  29  St.  Eep.  926.  Judge 
Ingraham,  in  same  case  at  Special  Term,  held  (3  Supp.  848) 
that  this  section  is  opposed  to  the  claim  that  it  was  intended  to 
give  the  attorney-general  the  power  of  instituting  actions  to 
control  tie  trustees  and  directors  of  private  corporations  in  the 
management  and  disposition  of  the  corporate  property. 

In  People  v.  Lowe,  117  IST.  Y.  175,  27  St.  Eep.  139,  it  is  said 
that  this  section  shows  that  the  Legislature  had  in  mind  public, 
not  private,  interests  in  authorizing  actions  of  this  character  and 
that  the  attorney-general  is  expected  to  consult  and  regard  public, 
and  not  private,  interests  in  instituting  them.  He  is  to  determine 
in  the  first  instance  whether  the  public  interests  require  an  action 
to  be  brought,  and  he  may  act  upon  his  determination  subject  to 
no  control,  but  this  determination  is  not  final,  and  he  cannot  in 
his  discretion  intrude  into  a  mere  private  quarrel.  The  court, 
however,  was  not  agreed  as  to  the  authority  of  the  attorney-general 
to  maintain  the  action  in  the  case  then  before  it. 

It  seems,  however,  to  be  settled  that  the  attorney-general  may 
bring  an  action  in  the  name  of  the  people  without  a  relator, 
against  a  domestic  business  corporation  for  misconduct,  in  People 
V.  Ballard,  184  N.  Y.  269;  s.  c,  48  St.  Eep.  166.  Where  an 
application  is  made  by  a  creditor,  stockholder,  director  or  trustee 
to  the  attorney-general  under  this  section,  provisions  of  §  1986, 
that  a  relator  is  to  be  joined  and  that  security  must  be  given, 
apply.  People  v.  Buffalo  Stone  &  Cement  Co.,  131  W.  Y.  140 ; 
s.  c,"  42  St.  Eep.  753. 

In  Porter  v.  Industrial  Information  Company,  5  Misc.  262, 
directors  of  an  insolvent  corporation  refused  to  take  proceedings 
for  its  dissolution  so  that  the  rights  of  the  creditors  and  stock- 
holders might  be  equally  distributed,  and  there  was  danger  that 
all  the  assets  wotild  be  wiped  out  on  executions.  It  appeared 
that  all  the  rights  of  the  creditors  to  the  assets,  except  those  of 
judgment  creditors,  might  be  lost  unless  a  receiver  was  appointed 
to  preserve  the  assets  for  the  benefit  of  all.  A  stockholder 
brought  an  action  for  that  purpose,  which  seems  to  have  been 
opposed  by  the  attorney-general  upon  the  technical  ground  that 
an  action  should  be  brought  before  the  dissolution  of  the  corpo- 
ration or  that  the  corporation  should  take  proceedings  for  a  dis- 
solution. It  was  held  under  these  circumstances  that  plaintiff, 
the  stockholder,  could  maintain  an  action  for  dissolution. 
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In  People  v.  Manhattan  Real  Estate  Co.,  74  App.  Div.  535,  77 
Supp.  837,  it  is  said  in  the  opinion  that  §  1808  authorizes  the 
attorney-general,  under  the  provisions  of  §§  1785  and  1786,  when 
certain  conditions  exist  "  in  t!ie  case  of  an  insolvent  corporation," 
to  bring  an  action  in  the  name  and  on  behalf  of  the  people  to  dis- 
solve the  same  and  procure  a  judgment  declaring  its  corporate 
rights,  privileges  and  franchises  forfeited.  It  was  further  held 
in  that  case  that  the  complaint  alleged  facts  which  brought  the 
case  within  the  provisions  of  the  Banking  Law,  and  also  such  as 
tended  to  establish  the  condition  of  insolvency  which  had  existed 
for  a  period  of  more  than  one  year  prior  to  the  commencement  of 
the  action.  Citing  People  v.  Mercantile  Co-operative  Bank,  53 
App.  Div.  295 ;  People  v.  Republic  Sav.  &  Loan  Assn.,  53  App. 
Div.  384,  reversed,  175  N.  Y.  133  (see  opinion),  on  ground  that 
the  complaint  did  not  cortain  any  traversable  allegation  as  to 
insolvency  and  that  the  opinion  of  the  attorney-general  and  super- 
intendent of  banks  was  insufficient  to  authorize  a  judgment. 

In  People  ex  rel.  Hearst  v.  Ramapo  Water  Co.,  51  App.  Div. 
145,  64  Supp.  532,  it  is  held  that  the  literal  reading  of  §  1808 
fully  provides  for  every  case.  Actions  authorized  for  causes 
stated  in  §  1798  are  to  be  brought  by  the  attorney-general  in  the 
name  of  the  people  and  only  by  him ;  hence  such  actions  may  prop- 
erly be  brought  in  the  name  of  the  People  of  the  State  on  the 
relation  of  the  party.  Such  an  action  is  authorized  when  a  cor- 
poration has  "  forfeited  its  privileges  and  franchises  by  a  failure 
to  exercise  its  powers." 

Sub.  3.     Creditors  May  Be  Brought  In.     §  1807. 

§  1807.    [Am'd,  1886.]    Creditors  may  be  brought  in. 

In  such  an  action,  the  court  may,  at  any  stage  of  the  action,  before  or  after 
final  judgment,  make  an  order  requiring  all  the  creditors  of  the  corporation 
to  exhibit  and  prove  their  claims,  and  thereby  make  themselves  parties  to 
the  action  in  such  a,  manner  and  in  such  a,  reasonable  time,  not  less  than  six 
months  from  the  first  publication  of  notice  of  the  order  as  the  court  directs; 
and  that  the  creditors,  who  make  default  in  so  doing,  shall  be  precluded  from 
all  benefit  of  the  judgment,  and  from  any  distribution  which  may  be  made 
thereunder,  except  as  hereinafter  provided.  Notice  of  the  order  must  be  given 
by  publication  in  such  newspapers  and  for  such  a,  length  of  time  as  the  court 
directs.  Notwithstanding  such  an  order  any  such  creditor  who  shall  exhibit 
and  prove  his  claim  in  the  manner  directed  thereby,  with  proof,  by  affidavit 
or  otherwise,  that  he  has  had  no  notice  or  knowledge  thereof  in  time  to  comply 
therewith,  any  time  before  an  order  is  made  directing  a  final  distribution  of 
the  assets  of  such  corporation,  shall  be  entitled  to  have  his  claim  received. 
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and  shall  have  the  same  rights  and  benefits  thereon,  so  far  as  the  assets  of 
such  corporation  then  remaining  undisturbed  may  render  possible,  as  if  his 
claim  had  been  exhibited  and  proved  within  the  time  limited  by  such  order. 

This  seetion  requires  creditors  to  prove  their  claims  before  a 
referee.  People  v.  Remington,  45  Hun,  349.  The  receiver  should 
allow  every  claim  which  he  is  satisfied  is  justly  due,  but  none 
which  could  not  have  been  recovered  at  law  or  in  equity.  Attor- 
ney-General  v.  L.  &  F.  Ins.  Co.,  4  Paige,  224.  Claims  not  pre- 
sented and  not  in  suit  are  wholly  barred  and  precluded  frora 
sharing  in  the  avails.  Matter  of  Harmony  Fire  Ins.  Co.,  45  N.  Y. 
310 ;  People,  v.  Security,  etc.,  Co.,  78  IST.  Y.  114.  When  compul- 
sory proceedings  are  pending  for  the  dissolution  of  an  insolvent 
corporation  and  distribution  of  its  assets,  and  a  receiver  has  been 
appointed,  any  creditor  claiming  a  share  must  apply  in  such  action 
or  proceeding.  Bin  v.  Astor  Fire  Ins.  Co.,  59  N.  Y.  143 ;  Atto7-- 
ney-General  v.  North  Am.  Life  Ins.  Co.,  6  Abb.  IST.  C.  293. 
Where  persons  were  misled  by  statements  of  the  receiver,  and 
their  claims  were  not  presented  in  time  and  rejected  for  that 
reason,  the  receiver  may  properly  obtain  and  publish  an  order 
extending  the  time.  People  v.  Security,  etc.,  Co.,  79  N.  Y.  267. 
Where,  after  the  time  for  presenting  claims  against  an  insolvent 
insurance  company,  policy-holders  died,  the  claims  have  been  pre- 
sented and  allowed,  held,  that  the  court  had  power  to  direct  a 
revaluation  of  the  policies,  and  an  order  denying  a  revaluation 
for  lack  of  power  was  held  erroneous.  Attorney-General  v.  Coiv- 
tinental,  etc.,  Co.,  88  I^.  Y.  77. 

Proof  of  claim  to  be  made  under  this  section  is  not  a  special 
proceeding.  Dismissing  appeal.  People  v.  American  Loan  & 
Trust  Co.,  150  N.  Y.  117.  People  v.  American  Loan  &  Trust  Co., 
177  N.  Y.  467,  considers  the  efEect  of  failure  to  except  to  referee's 
report  as  affected  by  §  1793. 

An  appeal  will  not  be  heard  from  Special  Term  unless  excep- 
tions are  taken  to  the  decision.  Matter  of  Buffalo  Ice  Co.,  37  App. 
Div.  144,  55  Supp.  783. 

Sub.  4.    Injunction  and  Its  Eeqmsites.    §§  1787,  1802,  1806,  1809. 

§  1787.   Temporary  injunction. 

In  an  action,  brought  as  prescribed  in  this  article,  the  court  may,  upon 
proof  of  the  facts  authorizing  the  action  to  be  maintained,  grant  an  injunc- 
tion order,  restraining  the  corporation  and  its  trustees,  directors,  managers 
and  other  officers  from  collecting  or  receiving  any  debt  or  demand,  and  from 
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paying  out,  or  in  any  way  transferring  or  delivering,  to  any  person,  any  money, 
property  or  effects  of  the  corporation,  during  the  pendency  of  the  action; 
except  by  express  permission  of  the  court.  Where  the  action  is  brought  to 
procure  the  dissolution  of  the  corporation,  the  injunction  may  also  restrain 
the  corporation  and  its  trustees,  directors,  managers  and  other  officers,  from 
exercising  any  of  its  corporate  rights,  privileges  or  franchises,  during  the 
pendency  of  the  action;  except  by  express  permission  of  the  court.  The  pro- 
visions of  title  second  of  chapter  seventh  of  this  act,  relating  to  the  grant- 
ing, vacating  or  modifying  of  an  injunction  order,  apply  to  an  injunction 
order,  granted  as  prescribed  in  this  section;  except  that  it  can  be  granted 
only  by  the  court. 

§  1802.   Injunction  may  issue. 

In  an  action,  brought  as  prescribed  in  this  article,  an  injunction  order  may 
be  granted,  at  any  stage  of  the  action,  restraining  the  corporation,  and  any 
or  all  of  its  directors,  trustees  and  other  officers,  from  exercising  any  of  its 
corporate  rights,  privileges,  or  franchises;  or  from  exercising  certain  of  its 
corporate  rights,  privileges,  or  franchises,  specified  in  the  injunction  order; 
or  from  exercising  any  franchise,  liberty  or  privilege,  or  transacting  any 
business,  not  allowed  by  law.  Such  an  injunction  is  deemed  one  of  those 
specified  in  section  603  of  this  act  and  all  the  provisions  of  title  second  of 
chapter  seventh  of  this  act,  applicable  to  an  injunction  specified  in  that  sec- 
tion, apply  to  an  injunction  granted  as  prescribed  in  this  section,  except 
that  it  can  be  granted  only  by  the  court. 

§   1806.    Injunction  staying  actions  liy  creditors. 

In  such  an  action  the  court  may,  in  its  discretion,  on  the  application  of 
either  party,  at  any  stage  of  the  action,  before  or  after  final  judgment  and 
with  or  without  security,  grant  an  injunction  order,  restraining  the  cred- 
itors of  the  corporation  from  bringing  actions  against  the  defendants,  or 
any  of  them,  for  the  recovery  of  a  sum  of  money,  or  from  taking  any  fur- 
ther proceedings  in  such  actions  theretofore  commenced.  Such  an  injunc- 
tion has  the  same  effect,  and,  except  as  otherwise  expressly  prescribed  in  this 
section,  is  subject  to  the  same  provisions  of  law  as  if  each  creditor,  upon 
whom  it  is  served,  was  named  therein,  and  was  a  party  to  the  action  in  which 
it  is  granted. 

§  1809.  Requisites  of  injunction  against  corporations  in  certain 
cases. 

An  injunction  order,  suspending  the  general  and  ordinary  business  of  a 
corporation,  or  of  a.  joint-stock  association,  consisting  of  seven  or  more  per- 
sons, or  suspending  from  office,  or  restraining  from  the  performance  of  his 
duties  a  trustee,  director  or  other  officer  thereof,  can  be  granted  only  by  the 
court,  upon  notice  of  the  application  therefor,  to  the  proper  officer  of  the  cor- 
poration or  association,  or  to  the  trustee,  director  or  other  officer  enjoined. 
If  such  an  injunction  order  is  made,  otherwise  than  as  prescribed  in  this 
section,  it  is  void. 

A  court  of  equity  has  not  the  power  to  restrain  an  officer  of  a 
corporation  from  performing  the  general,  ordinary  and  proper 
duties  of  his  office  by  an  ex  parte  injunction,  although  it  may 
restrain  him  from  a  particular  wrong  affecting  private  rights,  and 
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may  suspend  or  remove  a  trustee  in  certain  cases.  People  v.  A. 
&  S.  E.  R.  Co.,  7  Abb.  (N.  S.)  265.  And  an  officer  may  be 
restrained  from  the  performance  of  any  particular  fraudulent  act. 
Howe  V.  Deuel  43  Barb.  504;  Fish  v.  CM.,  etc.,  R.  R.  Co.,  53 
Barb.  513.  Corporations  may  be  restrained  in  the  same  manner 
and  to  the  same  extent  as  individuals.  Mayor  of  New  York  v. 
Staten  Island  Ferry  Co.,  64  JST.  Y.  622. 

It  seems  the  provision  with  regard  to  temporary  injunction 
relates  only  to  actions  brought  to  procure  the  dissolution  of  a 
corporation,  and  not  to  actions  procuring  judgment  of  sequestra- 
tion. Auburn  Button  Co.  v.  Sylvester,  68  Hun,  401 ;  s.  c,  52  St. 
Kep.  180,  22  Supp.  891. 

The  injunction  clause  in  an  order  appointing  a  receiver  of  a 
corporation  was  held  not  to  preclude  a  national  bank,  located  in 
Pennsylvania,  from  prosecuting  actions  of  judgment  against  the 
corporations,  or  from  levying  upon,  assessing  and  selling  any  of 
the  property  which  it  might  reach  outside  of  the  State  of  New 
York.  Union  National  BanTc  v.  Leary,  95  App.  Div.  381,  88 
Supp.  652,  affirmed,  183  K  Y.  546. 

An  injunction  may  be  issued  under  §  1806  without  security. 
People  V.  Remington,  45  Hun,  349.     A  special  proceeding  in  an 
action  by  a  creditor  against  a  receiver  may  be  enjoined,  and  this 
will  be  done  if  the  action  will  hamper  the  receiver  and  increase 
expenses.     Attorney-General  v.  North  Am.  Life  Ins.  Co.,  6  Abb. 
N".  C.  293.     In  Attorney-General  v.  Guardian  Mutual  Life  Ins. 
Co.,  8  Week.  Dig.  65,  affirmed,  77  IST.  Y.  272,  an  injunction  was 
granted  at  suit  of  a  receiver  of  an  insurance  company,  appointed 
on  the   application   of  the   attorney-general  to   stay  a  suit  pre- 
viously brought  by  a  policy-holder  to  recover  assets  of  the  corpora- 
tion.    The  law  forbids  transfer  by  corporations  in  contemplation 
of  insolvency,  and  suffering  a  creditor  to  obtain  judgment  whilei 
the  corporation  is  insolvent,  with  a  view  to  give  such  creditor 
a  preference,  is  illegal,  as  resulting  in  the  transfer  of  the  prop- 
erty of  the  corporation.     The  courts  are  authorized  to  restrain, 
by  injunction,  any  creditor  from  proceeding  at  law  and  obtaining 
a  preference.     Galv]ay  v.  United  States,  etc.,  Co.,  21  How.  313 ; 
case  on  appeal,  36  Barb.  256.     Upon  the  granting  of  an  order 
of  sequestration,  and  for  the  appointment  of  a  receiver  of  an 
insolvent  railroad  corporation,   in   an  action  brought  on  behalf 
of  all  its  creditors,  the  right  of  action  against  its  stockholders  for 
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the  amount  of  their  unpaid  subscription  to  the  capital  vests  in 
the  receiver,  and  a  judgment  creditor  of  the  corporation  will  be 
restrained  from  prosecuting  an  action  against  a  stockholder  for  that 
purpose,  commenced  by  him  after  the  making  of  such  order,  but 
before  the  appointment  of  the  receiver  under  it  is  perfected. 
Bankine  v.  Rossie  Galena  Co.,  9  Paige,  598.  An  action  by  a 
stockholder  of  a  corporation  for  a  receiver  thereof,  and  another  by 
a  judgment  creditor  for  the  sequestration  of  its  property,  is  for  the 
benefit  of  all  concerned,  and  an  attaching  creditor,  although  not 
strictly  a  party,  is  a  creditor,  so  that  he  is  enjoined  by,  a  general 
injunction  granted  under  this  section.  Smith  v.  Danzig,  3  Civ. 
Pro.  K.  127. 

Injunction  will  issue  to  restrain  transfer  of  stock  in  an  insol- 
vent mining  corporation.  People  v.  Parker  Vein  Co.,  10  How. 
186,  affirmed,  10  How.  544;  Rogers  v.  Michigan,  etc.,  B.  R.  Co., 
28  Barb.  539 ;  and  to  restrain  directors  from  issuing  bonds  as  a 
device  to  increase  capital  by  their  conversion  into  stock.  Bel- 
mont V.  Er-ie  Railway  Co.,  52  Barb.  637.  A  corporation  will  be 
enjoined  from  paying  a  dividend  not  earned.  Carpenter  v.  iV^. 
Y.  &  N.  H.  R.  R.  Co.,  5  Abb.  277.  Where  stock  is  represented 
by  property  no  barm  can  result  to  individuals  or  stockholders, 
and  there  is  no  principle  of  law  or  public  policy  authorizing  an 
injunction  in  such  a  case.  Injunction  below  vacated.  Williams 
V.  Weste7'n  Union  Tel.  Co.,  93  ~S.  Y.  162.  An  injunction  may  be 
granted  to  prevent  a  railroad  from  removing  its  rails  and  aban- 
doning its  franchise.  People  v.  Vermont  &  Albany  B.  R.  Co., 
19  How.  523.  Specific  acts  of  directors  of  a  corporation  may  be 
enjoined.  Howe  v.  Deuel,  43  Barb.  304.  An  injunction  will  not 
be  granted  restraining  an  officer  from  performing  the  usual  and 
ordinary  duties  of  his  office.  People  v.  A.  &  8.  R.  R.  Co.,  1  Lans. 
308.  See  other  decisions,  5  Lans.  25  ;  57  IST.  Y.  161.  An  injunc- 
tion will  not  be  granted  restraining  the  usual  and  ordinary  busi- 
ness of  a  corporation  unless  there  is  a  plain  violation  of  law  or  a 
departure  from  the  powers  of  the  corporation.  Bach  v.  Pacific 
Mail  8.  8.  Co.,  12  Abb.  (JST.  S.)  373.  De  facto  directors  of  a  cor- 
poration will  not  be  enjoined  from  acting  on  the  ground  of  want 
of  title  to  the  office.  People  v.  Conklin,  5  Hun,  452.  An  action 
cannot  be  maintained  either  by  a  common  or  preferred  stock- 
holder in  a  corporation  to  restrain  the  corporation  from  making 
a  contract  which  it  has  the  power  to  make  merely  because  it  is 
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detrimental  to  the  interests  of  the  plaintiff.  Thompson  v.  Erie 
B.  B.  Co.,  11  Abb.  (]Sr.  S.)  188.  If  it  is  sought  to  suspend  or 
restrain  the  business  to  conduct  which  the  corporation  was  organ- 
ized to  carry  on,  as  for  example,  in  case  of  a  railroad  company, 
the  .building  of  a  road  or  leasing  to  contractors  pending  construc- 
tion, it  is  within  the  provisions  requiring  notice.  Town  of  Mar- 
bletoivn  v.  Bondout  &  Oswego  B.  B.  Co.,  43  How.  144,  affirmed, 
43  How.  481.  The  decision  of  the  Special  Term  restraining  a  life 
insurance  company  from  prosecuting  its  business  is  not  final;  it 
may  be  reviewed  by  the  General  Term  and  Court  of  Appeals. 
People  V.  Atlantic  Mutual  Ins.  Co.,  74  N.  Y.  177.  An  injunction 
to  restrain  the  directors  of  a  corporation  from  removing  the  treas- 
urer and  passing  a  resolution  declaring  the  office  vacant  is  void, 
and  the  objection  is  not  waived  by  a  motion  to  dissolve.  Willcie 
V.  Bochester  &  8.  L.  B.  Co.,  12  Hun,  242.  One  railroad  corpora- 
tion may  be  restrained  from  consolidating  with  another,  Blatch- 
ford  V.  Boss,  54  Barb.  42 ;  and  an  injunction  may  be  granted 
restraining  the  intersection  of  one  railroad  company  with  another. 
Howlett  V.  N.  Y.,  W.  8.  &  B.  B.  B.  Co.,  14  Abb.  Is^.  c.  328. 
Where  a  receiver  was  sued  by  jiidgment  creditors  of  the  corpora- 
tion, alleging  his  appointment  to  be  conclusive,  irregular  and  void, 
and  asking  his  removal,  and  the  receiver  brought  an  action  by 
order  of  the  court  to  restrain  such  suit,  held,  that  an  injunction 
restraining  the  prosecution  of  the  judgment  creditors'  action 
should  be  continued  until  final  judgment  in  the  action.  8mith  v. 
Danzig,  3  Civ.  Pro.  R.  127.  An  injunction  will  not  lie  to  restrain 
the  initiation  into  a  society  of  one  claimed  to  have  been  elected 
at  a  meeting  illegally  or  fraudulently  held,  where  no  pecuniary - 
injury  is  shown  to  be  likely  to  result.  If  the  election  was  irregu- 
lar, the  remedy  is  by  summary  application  to  the  court  under  the 
statute.  Thompson  v.  8ociety  of  Tammany,  17  Hun,  305.  So 
long  as  the  corporate  rights  and  franchises  of  a  corporation  have 
not  been  adjudged  to  be  forfeited  in  an  action  brought  against  it 
by  the  people,  the  fact  that  it  is  alleged  to  be  insolvent  and  a 
receiver  has  been  appointed  in  an  action  brought  against  it,  does 
not  authorize  the  court  to  restrain  the  receiver  from  proceeding 
to  construct  the  road  as  authorized  by  the  charter.  Moran  v. 
Ly decker,  27  Hun,  582.  It  is  proper  to  restrain  the  directors  and 
officers  from  collecting  debts  and  dividends  due  the  corporation, 
and  from  paying  out  or  disposing  of  any  of  its  property,  Morgan 
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V.  N.  Y.  &  Albany  B.  B.  Co.,  10  Paige,  290;  and  the  plaintiff 
may  apply  for  an  injunction  to  restrain  creditors  from  proceeding 
to  obtain  satisfaction  for  their  claims  at  law.  Michles  v.  Bochester 
City  Bank,  11  Paige,  118. 

The  court  has  authority,  as  incident  to  the  power  of  appoint- 
ment of  a  receiver,  to  prevent  any  interference  with  the  assets  of 
the  corporation,  by  individual  creditors  or  otherwise,  in  order  to 
preserve  the  fund  for  distribution ;  and  it  may  be  exercised  by  an 
order  made  in  the  suit  in  which  the  receiver  is  appointed ;  a  cred- 
itor who  attempts  to  interfere  with  the  fund  by  another  action 
cannot  set  up  that  the  order  is  ineffectual  as  to  him  because  not 
made  in  his  own  action.  An  order  staying  actions  is  not  void 
because  too  broad.  A  motion  to  vacate  an  injunction,  granted 
in  an  action  in  the  first  district,  must  be  made  in  that  district. 
Phoenix  Foundry,  etc.,  Co.  v.  North  Biver  Construction  Co.,  6 
Civ.  Pro.  R.  106.  The  Supreme  Court,  having  obtained  jurisdic- 
tion for  winding  up  the  affairs  of  a  corporation,  and  having 
appointed  a  receiver,  has  jurisdiction  to  stay  the  suit  of  a  creditor 
brought  to  recover  assets  to  which  the  receiver  is  entitled,  in 
whatever  court  the  action  is  pending.  Attorney- General  v.  Guar- 
dian Life  Ins.  Co.,  17  N.  Y.  2T2. 

The  facts  in  Moore  v.  New  Jersey,  etc.,  Co.,  23  St.  Eep.  213, 
were  said  not  to  bring  the  case  within  the  provisions  of  §  1809, 
but  a  specific  injunction  against  other  directors  than  the  one 
served  was  omitted  so  as  to  take  the  question  out  of  the  case, 
s.  c,  57  Super.  1.  Where  an  injunction  was  granted  against 
defendants,  who  are  de.  facto  trustees  and  last  in  the  actual  and 
peaceable  possession  of  the  company's  office  in  the  management 
of  its  business,  it  is  void  under  the  provisions  of  §  1809.  Cian- 
cimino  v.  Mann,  20  Supp.  702 ;  s.  c,  1  Misc.  121. 

A  corporation  whose  general  and  ordinary  business  is  illegal  is 
within  the  meaning  of  §  1809.  City  of  New  YorTc  v.  Starin,  2 
Supp.  346 ;  s.  c,  16  St.  Rep.  882,  56  Super.  153.  In  an  action  by 
a  stockholder  to  enjoin  a  railroad  corporation  from  intersecting 
the  road  of  the  railroad  corporation  of  which  plaintiff  is  a  mem- 
ber, a  temporary  injimction  may  be  granted  without  notice  to  the 
corporation  about  to  make  the  intersection.  Such  injunction  does 
not  suspend  the  general  and  ordinary  business  of  such  corporation 
within  the  meaning  of  §  1809.  Howlett  v.  N.  Y.,  etc.,  B.  B.  Co., 
14  Abb.  N.  C.  328.' 
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Section  1806,  providing  that,  in  an  action  brought  to  seques- 
trate the  property  of  a  corporation,  the  court  may  grant  an  order 
"  restraining  the  creditors  of  the  corporation  from  bringing  actions 
against  the  defendants,  or  any  of  them,  for  the  recovery  of  a 
sum  of  money,"  does  not  authorize  the  court  to  grant  an  order 
restraining  a  person  holding  a  mortgage  covering  real  estate  owned 
by  the  corporation,  which  mortgage  was  given  by  a  former  owner 
of  such  real  estate  and  was  not  assumed  by  the  corporation,  from 
prosecuting  an  action  to  foreclose  such  mortgage  until  after  the 
Court  of  Appeals  has  decided  an  appeal  taken  to  it  from  a  judg- 
ment adjudging  a  mortgage  executed  by  the  corporation  to  be 
void,  especially  where  the  person  sought  to  be  restrained  from 
prosecuting  the  foreclosure  action  has  obtained  an  order  of  the 
court  permitting  him  to  maintain  the  same.  Davidson  v.  The 
John  Good  Cordage  Co.,  63  App.  Div.  366,  71  Supp.  565. 

For  rule  as  to  injunction  in  a  peculiar  case  in  an  action  to 
sequestrate,  see  Syracuse  Savings  Bank  v.  S.  C.  &  -N.  Y.  B.  B. 
Co.,  58  ISr.  Y.  110. 

Temporary  Injunction. 

SUPREME   COURT  — Queens   County. 

THE  PEOPLE   OF  THE   STATE  OP 
NEW  YORK,  Plaintiffs, 

agst. 

THE     MUTUAL     BREWING     COMPANY, 
Defendant. 


On  reading  and  filing  the  summons  and  complaint  in  this  action, 
the  affidavit  of  Hon.  G.  D.  B.  Hasbrouck,  Deputy  Attorney-General, 
and  on  motion  of  Hon.  T.  E.  Hancock,  Attorney-General,  attorney 
for  the  plaintiffs,  it  is 

Ordered,  that  the  defendant  The  Mutual  Brewing  Company,  show 
cause  before  a  Special  Term  of  this  court  to  be  held  at  the  court 
house  in  the  city  of  Kingston,  Ulster  county,  on  the  31st  day  of 
December,  1895,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  a  temporary  receiver,  as 
prayed  for  in  the  complaint,  should  not  be  appointed  of  the  property 
and  assets  of  the  said  defendant  The  Mutual  Brewing  Company,  with 
the  usual  powers  and  duties  of  receivers  in  such  cases,  as  provided 
by  statute,  and, 

It  is  further  ordered,  that  the  president,  officers,  agents  and  ser- 
vants of  the  defendant  The  Mutual  Brewing  Company  be  and  each 
of  them  is  hereby  enjoined  and  restrained  from  interfering  with  the 
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property  and  assets  of  the  defendant  The  Mutual  Brewing  Companyj 
or  the  conduct  of  its  business,  and  the  said  president,  officers,  agents 
and  servants  of  the  defendant  The  Mutual  Brewing  Company  be  and 
they  are  each  hereby  directed  to  transfer  and  turn  over  to  said  receiver 
all  books  of  account,  property  and  assets  of  the  said  defendant,  the 
Mutual  Brewing  Company,  of  every  kind  and  nature  now  in  their 
hands  or  under  their  control. 

It  is  further  ordered  that  the  creditors  of  the  said  corporation  and 
all  persons  whomsoever  having  notice  of  this  order,  be  and  they  are 
hereby  enjoined  from  bringing  any  action  against  the  said  defend- 
ant The  Mutual  Brewing  Company,  for  the  recovery  of  any  sum  of 
money  or  from  taking  any  further  proceeding  in  such  an  action 
heretofore  commenced  or  any  further  proceedings  on  any  judgment 
recovered  against  said  defendant  The  Mutual  Brewing  Company,  or 
any  execu.tion  issued  thereon. 

It  is  further  ordered,  that  said  receiver  is  authorized  to  conduct 
and  carry  on  the  business  of  the  said  defendant  The  Mutual  Brewing 
Company,  as  herein  provided,  until  further  order  of  this  court,  and 
that  the  said  receiver  be  and  he  is  hereby  authorized  to  apply  to  the 
court  for  any  further  instructions  at  any  time  as  he  may  deem  proper. 

Let  a  copy  of  this  order  and  the  papers  upon  which  the  same  is 
granted  be  served  upon  the  defendant  The  Mutual  Brewing  Company, 
on  or  before  the  19th  day  of  December,  1895,  and  such  service  being 
made,  the  same  shall  be  deemed  sufficient. 

ALTON  B.  PAEKEE, 

Justice  Supreme  Court. 

Sub.  5.     Miscellaneous  Practice  Regulations.     §§  1805,  1811, 

1812,  1813. 

§   1805.   Officers  and  agents  may  be  compelled  to  testify. 

In  an  action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of 
this  title,  a  stockholder,  officer,  alienee,  or  agent  of  a,  corporation,  is  not  ex- 
cused from  answering  a  question,  relating  to  the  management  of  the  cor- 
poration, or  the  transfer  or  disposition  of  its  property,  on  the  ground  that 
his  answer  may  expose  the  corporation  to  a  forfeiture  of  any  of  its  cor- 
porate rights,  or  will  convict  him  of  a  criminal  offence,  or  to  subject  him 
to  a,  penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as  evidence 
against  him,  in  a.  criminal  action  or  special  proceeding. 

§  1811.   Id.;  of  judicial  suspension  or  removal  of  an  officer. 

A  trustee,  director,  or  other  officer  of  a,  corporation  shall  not  be  suspended 
or  removed  from  office,  by  a  court  or  judge,  otherwise  than  by  the  final  judg- 
ment of  a  competent  court,  in  an  action  brought  by  the  attorney-general,  as 
prescribed  in  section  1781  of  this  act. 

§  1812.   Application  of  tbe  last  tliree  sections. 

The  last  three  sections  apply  to  an  action  or  special  proceeding,  against  a 
corporation,  or  joint-stock  association  created  by  or  under  the  laws  of  the 
State,  or  a  trustee,  director,  or  other  officer  thereof;  or  against  a,  corpora- 
tion, or  joint-stock  association,  created  by  or  under  the  laws  of  another  state, 
government,  or  country,  or  a  trustee,  director,  or  other  officer  thereof,  where 
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the  corporation  or  association  does  business  within  the  State,  or  has,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer 
of  its  stock. 

§  1813.  In  action  against  stockliolders,  misnomer,  etc.,  not 
available. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought  against  one 
or  more  persons,  as  stockholders  of  a  corporation  or  joint-stock  association, 
an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant  in  the  action  on  the  ground  that  the  plaintiff  has  joined 
with  him,  as  a,  defendant  in  the  action,  a  person,  whose  name  appears  on  the 
stock-books  of  the  corporation  or  association,  as  a  stockholder  thereof,  by  the 
name  so  appearing;  but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any 
cause.  In  such  a  case  the  court  may,  at  any  time  before  final  judgment,  upon 
motion  of  either  party,  amend  the  pleadings  and  other  papers,  without  preju- 
dice to  the  previous  proceedings,  by  substituting  the  true  name  of  the  person 
intended,  or  by  striking  out  the  name  of  the  person  who  is  dead,  or  not  liable, 
and,  in  a  proper  case,  inserting  the  name  of  his  representative  or  successor. 

Examination  before  trial  under  §  1805  has  invariably  been 
enforced  without  question  as  to  the  constitutional  power  of  the 
Legislature  to  enact  and  provide  for  it.  In  re  Stone  Bridge,  13 
Supp.  770;  s.  c,  37  St.  Eep.  617.  Section  1811  had  its  origin 
in  chapter  151  of  the  Laws  of  1870.  (See  commissioner's  note  to 
that  section.)  People  v.  Ballard,  134  JST.  Y.  291.  Section  cited 
Gildersleeve  v.  Lester,  52  St.  Eep.  560.  Section  1812  is  cited  in 
note  to  People  ex  rel.  Pennsylvania  R.  R.  Co.  v.  Wemple,  29  Abb. 
]Sr.  C.  99.  It  refers  to  and  is  to  be  read  with  §  1810  and  is 
declaratory  of  the  kinds  of  corporations  which  come  within  the 
provisions  of  such  latter  section.  Stevens  v.  Paige,  23  Civ.  Pro. 
E.  191;  s.  c,  54  St.  Eep.  133,  4  Misc.  517. 

Abundant  authority  appears  for  the  intervention  of  the  courts 
of  this  State,  where  it  appears  that  an  action  is  prosecuted  by 
stockholders  of  an  insolvent  foreign  corporation  doing  business 
and  having  assets  in  this  State,  but  no  officers  empowered  to 
hold  such  assets.  Hall  v.  Holland  House  Company,  66  St.  Eep. 
684,  12  Misc.  55.  By  §  1812  a  foreign  corporation  not  doing 
business  in  this  State  nor  having  any  business  or  fiscal  agency 
therein  or  agency  for  the  transfer  of  its  stock,  is  excluded  from 
the  operation  of  §  1810,  providing  for  the  appointment  of  receiv- 
ers of  property  of  corporations.  Logan  v.  McCall  Publishing  Co., 
140  K  Y.  447,  55  St.  Eep.  794. 

There  is  no  necessity  for  filing  exceptions  to  a  report  of  a 
referee,  who  is  appointed  to  take  the  evidence  and  report  his 
opinion  upon  a  claim  made  against  an  insolvent  insurance  com- 
AcnoNS,  Vol.  1—13 
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pany.  The  rule  relating  to  filing  exceptions  has  no  applicati( 
to  a  reference  of  this  character.  It  is  only  to  a  reference  whi( 
empowers  a  referee  to  decide  questions  between  parties  that  tl 
rule  is  applicable,  and  it  cannot  foreclose  the  court  from  passii 
upon  matters  which  such  court  only  has  the  power  to  determin 
Attorney-General  v.  Continental,  etc.,  Co.,  64  How.  93. 

It  is  the  rule  in  actions  of  this  kind  that  whenever  it  becomi 
necessary  to  effect  a  complete  settlement  of  the  affairs  of  tl 
party  interested,  the  court  may  at  any  time  before  or  after  fini 
judgment  order  such  parties  brought  in,  to  the  end  that  the  who 
matter  in  controversy  may  be  determined.  Woodward  v.  Hollan 
Medicine  Co.,  39  St.  Eep.  411,  citing  Morgan  v.  New  York,  etc 
E.  R.  Co.,  10  Paige,  290 ;  s.  c,  15  Supp.  128. 

In  Miller  v.  Quincy,  179  IST.  Y.  294,  opinion  O'Brien,  J.,  it 
said  at  page  300  that  §§  1781  and  1782  have  been  supplemente 
by  §§  1809,  1810,  1811,  and  that  by  §  1812  these  sections  ai 
made  applicable  to  an  action  or  special  proceeding  against  eith< 
a  domestic  or  a  foreign  corporation. 

In  Matter  of  Victor,  20  Misc.  289,  45  Supp.  890,  reversing  2 
Misc.  13,  it  was  held  that  the  exemption  of  a  foreign  corporatio 
which  has  a  business  and  fiscal  agency  within  this  State,  fro; 
liability  to  examination  in  supplementary  proceedings,  is  not  take 
away  by  the  appointment  of  an  ancillary  receiver  in  proceeding 
by  its  stockholders  or  creditors  for  its  dissolution. 

See,  also.  Matter  of  Victor,  20  Misc.  13,  44  Supp.  603. 

Sub.  6.    Receivers.     §  1810. 

§  1810.  [Am'd,  1903.]  Id.;  of  order  appointing  a  receiver  i 
certain   cases. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed  only  by  tl 
court,  and  in  one  of  the  following  cases: 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  or  fourth 
this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  propert 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  intere 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payabl 
and  after  payment  thereof  was  duly  demanded  of  the  proper  officer  of  tl 
corporation  and  where  either  the  income  of  the  property  is  specifically  moi 
gaged,  or  the  property  itself  is  probably  insufficient  to  pay  the  mortgage  del 

3.  An  action  brought  by  the  attorney-general,  or  by  a  stockholder,  to  pi 
serve  the  assets  of  a  corporation,  having  no  officer  empowered  to  hold  the  san 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

5.  Upon  the  application  of  the  regents  of  the  university,  in  aid  of  t 
liquidation  of  a  corporation  whose  dissolution  they  contemplate  or  have  c 
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creed;   or  upon  the  application  of  the  trustees  of  such  a  corporation,  with 
notice  to  the  regents. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  by  or  pur- 
suant to  a  final  judgment,  notice  of  the  application  for  his  appointment,  must 
be  given  to  the  proper  officer  of  the  corporation. 

As  to  receivers,  see  Articles  VI-XI. 
AETICLE  VI. 

STATXTTOEY  PROVISIONS   AS   TO  BECEIVEKS  OF 
CORPORATIONS.* 

§    713.   Jieceiver,  when  appointed,  198. 

§    7^4-  -Notice  of  application  for  appointment  of  receiver;  when  necessary, 

198. 
§    715.  Security,  198. 

§    716.  Certain  receivers  may  hold  real  property,  199. 
§  1788.  Receiver  may  be  appointed.      Permanent  and  temporary  receiver; 

powers,  etc.,  of  temporary  receiver,  180. 
§  1789.  Additional  powers  and  duties  may  be  conferred  upon  temporary 

receiver,  181. 
§  1801.   Judgment,  181. 

§  1810.  Requisites  of  order  appointing  receiver  in  certain  cases,  181. 
I  2423.  Presentation  of  petition,  etc.;  order,  182. 
§  2429.  Final  order,  183. 
§  2430.  Certain  sales,  etc.,  void,  183. 

The  statutes  relative  to  receivers  of  corporations,  by  reason 
of  the  necessary  repeal  of  portions  of  the  Eevised  Statutes  upon 
the  enactment  of  the  Codes  and  the  failure  of  such  Codes  to  pro- 
vide a  complete  system  as  well  as  on  account  of  subsequent  patch- 
work legislation  on  the  subject,  are  in  the  utmost  confusion,  and 
it  is  exceedingly  difficult  to  construct  a  system  of  practice  from 
the  remaining  portions  of  the  Eevised  Statutes,  the  Code  of  Pro- 
cedure and  the  statutes  enacted  both  before  and  since  the  Code, 
and  the  repealing  act  of  1880. 

The  Commissioners  of  Statutory  Eevision  reported  to  the 
Legislature  of  1892  a  new  title,  consisting  of  51  sections,  to  form 
part  of  a  new  chapter,  XXIII,  of  the  Code,  intended  to  cover 
Receiverships  in  all  cases,  but  it  failed  to  receive  the  attention  of 
the  Legislature.  The  commissioners  use  the  following  language 
in  this  connection,  which  clearly  states  the  condition  of  the  law  on 
this  subject : 

*  The  law  relating  to  Receivers  of  Corporations  is  very  fully  discussed  in 
Gluck  and  Becker  on  Receivers  of  Corporations.  The  matter  of  receivers 
generally  is  treated  High  on  Receivers,  Beach  on  Receivers,  Kerr  on  Receivers 
and  decisions  on  receivers  in  Vol.  27  of  Myers'  Federal  Decisions. 

The  Precedents  relative  to  Receivers  are  given  under  Art.  il. 
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"  In  the  present  statutes  there  is  no  well-defined  or  well-regi 
lated  system  of  practice  upon  the  subject,  and  it  is  frequent! 
difficult  to  determine  the  correct  procedure  to  be  adopted  in  sue 
cases.  The  Code  of  Civil  Procedure,  as  a  general  rule,  provide 
for  the  cases  in  vrhich  a  receiver  may  be  appointed,  but  its  pre 
visions  are  found  under  many  different  heads,  and  do  not  includ 
all  the  cases  in  which  the  appointment  may  be  made,  especial! 
where  there  has  been  legislation  subsequent  to  its  adoption,  as  i: 
the  case  of  corporations  annulled  or  dissolved  by  legislative  enact 
ment,  which  are  provided  for  in  chapter  310  of  the  Laws  of  1886 

"  The  laws  regulating  the  proceedings  of  receivers  subsequen 
to  their  appointment  are  at  present  mainly  comprised  in  th 
eighth  edition  of  the  Revised  Statutes,  between  pages  2672  an( 
2684;  but  with  respect  to  receivers  appointed  upon  the  voluntar 
dissolution  of  corporations,  reference  must  also  be  had  to  the  pro 
visions  of  the  Eevised  Statutes  relating  to  trustees  of  insolven 
debtors,  found  at  pages  2524  to  2526.  A  glance  at  the  presen 
condition  of  these  laws  is  sufficient  to  demonstrate  their  frag 
mentary  and  incomplete  character." 

The  general  statutory  provisions  now  in  force  (so  far  as  it  ha 
been  possible  to  collate  them)  relative  to  receivers  of  corporation 
are  given  below,  as  it  is  thought  better  to  collate  them  here  thai 
to  turn  the  practitioner  over  to  the  mazes  of  the  statutes. 

Code  Peovisions  as  to  Peceivees  of  Coepoeations. 

§  1788.  [Am'd,  1882.]  Receiver  may  be  appointed;  permanen 
and  temporary  receiver;  poirers,  etc.,  of  temporary  receiver. 

In  such  an  action,  the  court  may  also,  at  any  stage  thereof,  appoint  one  o 
more  receivers  of  the  property  of  the  corporation.  A  receiver,  so  appointe 
before  final  judgment,  is  a  temporary  receiver,  until  final  judgment  is  ei 
tered.  A  temporary  receiver  has  power  to  collect  and  receive  the  debts,  d< 
mands,  and  other  property  of  the  corporation;  to  preserve  the  property,  an 
the  proceeds  of  the  debts  and  demands  collected;  to  sell,  or  otherwise  dispos 
of,  the  property,  as  directed  by  the  court;  to  collect,  receive,  and  preserv 
the  proceeds  thereof;  and  to  maintain  any  action  or  special  proceeding,  fo 
either  of  those  purposes.  He  must  qualify  as  prescribed  by  law,  for  th 
qualification  of  a,  permanent  receiver.  Unless  additional  powers  are  speciall 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  temporary  receive 
has  only  the  powers  specified  in  this  section,  and  those  which  are  incidents 
to  the  exercise  thereof.  A  receiver,  appointed  by  or  pursuant  to  a  final  judj 
ment  in  the  action,  or  a  temporary  receiver  who  is  continued  by  the  fins 
judgment,  is  a  permanent  receiver,  and  has  all  the  powers  and  authority  coi 
f erred,  and  is  subject  to  all  the  duties  and  liabilities  imposed  upon  a  receive 
appointed  upon  the  voluntary  dissolution  of  a  corporation. 
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§  1789.  Additional  powers  and  duties  may  be  conferred  upon 
temporary  receiver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  last  section,  is,  in  all 
respects,  subject  to  the  control  of  the  court.  In  addition  to  the  powers  con- 
ferred upon  him,  by  the  provisions  of  the  last  section,  the  court  may,  by  the 
order  or  interlocutory  judgment  appointing  him,  or  by  an  order  subsequently 
made  in  the  action,  or  by  the  final  judgment,  confer  upon  him  the  powers  and 
authority  and  subject  him  to  the  duties  and  liabilities,  of  a  permanent  re- 
ceiver, or  as  much  thereof  as  it  thinks  proper;  except  that  he  shall  not  make 
any  distribution  among  the  creditors  or  stockholders,  before  final  judgment, 
unless  he  is  specially  directed  so  to  do  by  the  court. 

§  1801.   Judgment. 

Where  any  of  the  matters,  specified  in  section  1797,  or  section  1798  of  this 
act,  are  established  in  an  action,  brought  as  prescribed  in  either  of  those 
sections,  the  court  may  render  final  judgment  that  the  corporation,  and  each 
officer  thereof,  be  perpetually  enjoined  from  exercising  any  of  its  corporate 
rights,  privileges  and  franchises;  and  that  it  be  dissolved.  The  judgment 
must  also  provide  for  the  appointment  of  a  receiver,  the  taking  of  an  account, 
and  the  distribution  of  the  property  of  the  corporation,  among  its  creditors 
and  stockholders,  as  where  a  corporation  is  dissolved  upon  its  voluntary  ap- 
plication, as  prescribed  in  chapter  seventeenth  of  this  act. 

I  1810.    Requisites  of  order  appointing  receiver  in  certain  cases. 

A  receiver  of  the  property  of  a,  corporation  can  be  appointed  only  by  the 
court,  and  in  one  of  the  following  cases: 

1.  An  action,  brought  as  prescribed  in  article  second,  third  or  fourth  of 
this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payable, 
and  after  payment  thereof  was  duly  demanded  of  the  proper  ofiieer  of  the 
corporation;  and  where  either  the  income  of  the  property  is  specifically  mort- 
gaged, or  the  property  itself  is  probably  insufficient  to  pay  the  mortgage  debt. 

3.  An  action  brought  by  the  attorney-general,  or  by  a  stockholder,  to  pre- 
serve the  assets  of  a  corporation,  having  no  officer  empowered  to  hold  the 
same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

5.  (Added  1903.)  Upon  the  application  of  the  regents  of  the  university, 
in  aid  of  the  liquidation  of  a  corporation  whose  dissolution  they  contemplate 
or  have  decreed;  or  upon  the  application  of  the  trustees  of  such  a  corporation, 
with  notice  to  the  regents. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  by  or  pur- 
suant to  a  final  judgment,  notice  of  the  application  for.  his  appointment  must 
be  given  to  the  proper  officer  of  the  corporation. 

In  Herring  v.  i\^.  Y.,  L.  E.  &  W.  B.  R.  Co.,  105  N.  Y.  340, 
Judge  Earl,  in  the  opinion  of  the  court,  commenting  upon  the 
existence  of  two  remedies  as  contained  in  article  3d  and  article 
4th  of  title  II,  chapter  15,  of  the  Code,  says:  "  But  now  when  all 
the  remedies  may  be  administered  in  the  same  court,  it  is  difficult 
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to  perceive  any  reason  for  the  continued  existence  of  the  two  sys 
terns,  but  they  do  exist  and  each  must  have  its  proper  signifi' 
cance  and  operation."  This  remark  is  made  after  a  discussion  o1 
the  practice  under  the  two  articles  in  which  it  is  said  that  undei 
§  1Y85,  etc.,  of  article  3d,  actions  may  be  commenced  withoui 
leave  of  the  court,  but  that  under  article  4th,  commencing  witi 
§  1797,  actions  can  only  be  commenced  by  leave  of  the  court; 
that  this  practice  is  substantially  that  under  the  Revised  Statutes 
where  one  proceeding  was  upon  the  common-law  side  of  the  court, 
the  other  in  equity;  that  this  was  continued  under  the  Code  of 
Procedure  and  has  been  further  continued  under  the  present  Code. 
Under  the  one  system  actions  may  be  commenced  without  leave  of 
the  court  and  must  be  tried  as  equitable  actions,  under  the  other 
they  can  be  commenced  only  by  leave  of  the  court  and  the  parties 
are  entitled  to  jury  trial  as  matter  of  right;  though  under  both 
systems  a  temporary  injunction  may  be  issued  and  a  temporary 
receiver  may  be  appointed  during  the  pendency  of  the  action,  and 
the  final  receivers  are  subject  to  the  provisions  of  law  applicable 
to  receivers  in  case  of  voluntary  dissolution  of  corporations  whose 
powers  and  duties  are  regulated  by  law  as  is  provided  by  §  1788. 
These  provisions  are  as  follows : 

§  2423.    [Am'd,  1895,  1906.]    Presentation  of  petition,  etc.;  order. 

The  papers  must  be  presented  at  a  special  term  of  the  supreme  court,  held 
■within  the  judicial  district  embracing  the  county  wherein  the  principal  oiBce 
of  the  corporation  is  located.  In  a,  case  specified  in  section  two  thousand  four 
hundred  and  twenty  of  this  act  the  court  may  in  its  discretion  entertain  or 
dismiss  the  application.  Where  it  entertains  the  application,  or  where  the 
cause  is  one  of  those  specified  in  section  two  thousand  four  hundred  and  nine- 
teen of  this  act,  the  court  must  make  an  order,  requiring  all  persons  inter- 
ested in  the  corporation  to  show  cause  before  it,  or  before  a  referee  designated 
in  the  order,  at  a  time  and  place  therein  specified,  not  less  than  six  weeks 
after  the  granting  of  the  order,  why  the  corporation  should  not  be  dissolved. 
The  order  must  be  entered,  and  the  papers  must  be  filed,  within  ten  days  after 
the  order  is  made,  with  the  clerk  of  the  county  where  the  principal  office  of  the 
corporation  is  located.  If  it  shall  be  made  to  appear  to  the  satisfaction  oi 
the  court  that  the  corporation  is  insolvent,  the  court  may  at  any  stage  of  the 
proceedings  before  the  final  order,  on  motion  of  the  petitioners  on  notice  to 
the  attorney-general,  or  on  motion  of  the  attorney-general  on  notice  to  the 
corporation,  appoint  a  temporary  receiver  of  the  property  of  the  corporation 
which  receiver  shall  have  all  the  powers  and  be  subject  to  all  the  duties  thai 
are  defined  as  belonging  to  temporary  receivers  appointed  in  an  action,  in  sec 
tion  one  thousand  seven  hundred  and  eighty-eight  of  this  act.  The  court  may 
also,  in  its  discretion,  at  any  stage  in  the  proceeding,  after  such  appointment 
upon  like  motion  and  notice,  confer  upon  such  temporary  receiver  the  powers 
and  authority,  and  subject  him  to  the  duties  and  liabilities  of  a  permanent  re 


COEPOKATIONS  AND   EECEIVEKS  OF  COKPOEATIONS.     183 

ceiver,  or  as  much  thereof  as  it  thinks  proper,  except  that  he  shall  not  make 
any  final  distribution  among  the  creditors  and  stockholders,  before  final  order 
in  the  proceedings,  unless  he  is  specially  directed  so  to  do  by  the  court.  If 
such  receiver  be  appointed,  the  court  may,  in  its  discretion,  on  like  motion 
and  notice,  with  or  without  security,  at  any  stage  of  the  proceedings  before 
the  final  order,  grant  an  injunction,  restraining  the  creditors  of  the  corpora- 
tion from  beginning  any  action  against  the  said  corporation  for  the  recovery 
of  a  sum  of  money,  or  from  taking  any  further  proceedings  in  such  an  action 
theretofore  commenced.  Such  injunction  shall  have  the  same  effect  and  be 
subject  to  the  same  provisions  of  law  as  if  each  creditor  upon  whom  it  is 
served  was  named  therein. 

§  2429.   Final  order. 

Upon  an  application  for  a  final  order,  if  it  appear  to  the  court  in  a  case 
specified  in  section  twenty-four  hundred  and  nineteen  of  this  act,  that  the 
corporation  is  insolvent,  or  in  a  case  specified  either  in  that  section,  or  in 
section  twenty-four  hundred  and  twenty  of  this  act,  that,  for  any  reason  a 
dissolution  of  the  corporation  will  be  beneficial  to  the  interests  of  the  stock- 
holders and  not  injurious  to  the  public  interests,  the  court  must  make  a  final 
order  dissolving  the  corporation,  and  appointing  one  or  more  receivers  of  its 
property.  But  in  the  ease  of  a  solvent  corporation  the  court  may  if  there  is 
no  objection  by  creditors,  dispense  with  a  receiver  and  provide  in  the  final 
order  for  the  distribution  of  the  assets.  Upon  the  entry  of  the  order  the  cor- 
poration is  dissolved.  The  court  may,  in  its  discretion,  appoint  a  director, 
trustee,  or  other  officer,  or  a  stockholder  of  the  corporation,  a  receiver  of  its 
property.  In  a  proceeding  for  the  voluntary  dissolution  of  a  coporation,  the 
court  may,  in  the  furtherance  of  justice,  upon  notice  to  the  attorney-general, 
and  the  attorney-general  not  objecting,  and  upon  such  further  notice  to  cred- 
itors or  others  interested  as  the  court  shall  direct,  which  notice  may  be 
made  by  mail  upon  all  persons  and  corporations  not  residing  or  existing 
within  the  state,  relieve  a  receiver  from  any  omission,  defect  or  default,  in 
any  proceeding  or  act  required  by  law  to  be  taken  or  done,  or  in  the  giving  of 
any  notice  required  by  law  to  be  given,  and  the  court  may  upon  like  notice, 
confirm  any  act  of  a  receiver,  and  any  decision,  report,  order  or  judgment  made 
in  such  proceeding., 

§  2430.    Certain  sales,  etc.,  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer  of  any  prop- 
erty of  a  corporation,  made  after  the  filing  of  a  petition  as  prescribed  in  this 
title,  in  payment  of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  consideration;  or  a  judgment  thereafter  rendered  against  the  corporat- 
ion by  confession,  or  upon  the  acceptance  of  an  offer,  is  absolutely  void,  as 
against  the  receiver  appointed  in  the  special  proceeding,  and  as  against  the 
creditors  of  the  corporation. 

By  chapter  245,  Laws  of  1880,  §  3,  §  42  of  title  4,  chapter  8, 
part  III,  Revised  Statutes,  is  saved  from  the  provisions  of  that 
repealing  act,  and  it  is  further  enacted  therein  that  §  42  is  appli- 
cable to  a  permanent  receiver  appointed  as  prescribed  by  §  1788 
of  the  Code.  Thus  §  42  of  2  E.  S.,  page  464,  is  in  effect  and 
applicable  to  a  receiver  appointed  in  an  action  to  dissolve  a  cor- 
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poration,  while  by  its  terms  it  is  only  applicable  to  a  receivei 
appointed  in  proceedings  for  voluntary  dissolution.  This  section 
reads  as  amended  by  chapter  348,  Laws  1868,  as  follows: 

§  42.    Receiver's  general  poivers  and  duties. 

Such  receiver  shall  possess  all  the  powers  and  authority  conferred,  and  be 
subject  to  all  the  obligations  and  duties  imposed,  in  article  third  of  this  title, 
upon  receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corporation. 
It  shall  be  his  duty  to  keep  an  account  of  all  moneys  received  by  him,  and 
on  the  first  days  of  January,  April,  July,  and  October,  in  each  and  every  year, 
to  make  and  file  a  written  statement,  verified  by  his  oath,  that  such  statement 
is  correct  and  true,  showing  the  amount  of  money  received  by  such  receiver, 
his  agents  or  attorneys,  the  amount  he  has  a  right  to  retain  under  the  pro- 
visions of  this  title,  and  the  items  for  which  he  claims  to  retain  the  same, 
and  the  distributive  share  due  each  person  interested  therein.  He  shall  pay 
such  distributive  share  to  the  person  or  persons  entitled  thereto  on  demand, 
at  any  time  after  such  statement.  Such  accounts,  statement,  and  all  the 
books  and  papers  of  the  corporation,  in  the  hands  of  such  receiver  shall,  at 
all  reasonable  times,  be  open  for  the  inspection  of  all  persons  having  an  inter- 
est therein.  And  in  ease  of  neglect  or  refusal  to  comply  with  either  of  the 
above  requirements,  or  any  duty  imposed  upon  him  by  this  title,  the  Supreme 
Court  at  either  a  general  or  special  term,  shall,  on  the  application  of  the 
party  aggrieved,  unless  such  neglect  or  refusal  shall  be  satisfactorily  ex- 
plained to  the  court,  forthwith  remove  such  receiver,  and  appoint  some  suit- 
able person  as  receiver  in  his  place.  Such  removal  shall  not  vitiate  or  annul 
any  legal  proceedings  had  by  such  receiver;  but  such  proceedings  shall  be 
continued  by  such  successor,  as  if  no  removal  had  been  made.  Such  receivers 
shall  also  be  liable  to  pay  to  the  party  interested,  interest  at  the  rate  of  ten 
per  cent,  per  annum  on  all  moneys  due  to  such  party,  and  retained  by  him 
more  than  one  day  after  such  demand  made  as  aforesaid. 

It  will  be  noted  that  by  §  42,  a  receiver  under  it  is  subject  to 
certain  provisions  of  Article  3  of  that  title  which  relate  to  volun- 
tary dissolution.  Some  of  these  provisions  were  repealed  by  §  3, 
chapter  245,  Laws  1880,  above  referred  to,  but  §§  66-75,  7Y-89, 
both  inclusive,  in  that  article,  were  retained,  and  as  to  them  it  was 
there  enacted  that  they  should  be  applicable  to  a  receiver  appointed 
under  §  2429  of  the  Code,  being  the  section  relative  to  voluntary 
proceedings  for  dissolution.  Section  1788,  relative  to  receiver- 
ships in  actions  for  dissolution,  provides  that  a  permanent  receiver 
appointed  thereunder  shall  have  the  powers  of  a  receiver  in  volun- 
tary dissolution. 

Thus  §§  66-75,  77-89  of  Revised  Statutes,  above  referred  to, 
control  receivers  in  actions  and  proceedings  for  dissolution  of 
corporations. 

These  sections  are  as  follows : 

Sections  66-75,  77-89,  title  4,  chap.  8,  part  III,  K.  S. : 
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§  66.   Receivers;  security. 

Any  of  the  directors,  trustees,  or  other  oflBcer  of  such  corporation,  or  any 
of  its  stockholders,  may  be  appointed  receivers,  who,  before  entering  upon  the 
duties  of  their  appointment,  shall  give  such  security  to  the  people  of  this 
State,  and  in  such  penalty,  as  the  court  shall  direct,  conditioned  for  the 
faithful  discharge  of  the  duties  of  their  appointment,  and  for  the  due  account- 
ing for  all  moneys  received  by  them. 

§  67.    THeir  rights. 

Such  receivers  shall  be  vested  with  all  the  estate,  real  and  personal,  of 
such  corporation,  from  the  time  of  their  having  filed  the  security  hereinbefore 
required,  as  shall  be  trustees  of  such  estate  for  the  benefit  of  the  creditors  of 
such  corporation  and  of  its  stockholders. 

§  68.    Their  authority. 

Such  receivers  shall  have  all  the  power  and  authority  conferred  by  law 
upon  trustees  to  whom  an  assignment  of  the  estate  of  insolvent  debtors  may 
be  made,  pursuant  to  the  provisions  of  the  fifth  chapter  of  the  second  part 
of  the  Revised  Statutes. 

§  69.   To  prosecnte  for  arrears  of  stock. 

If  there  shall  be  any  sum  remaining  due  upon  any  share  of  stock  sub- 
scribed in  such  corporation,  the  receivers  shall  immediately  proceed  and  re- 
cover the  same,  unless  the  person  so  indebted  shall  be  wholly  insolvent;  and 
for  that  purpose  may  file  their  bill  in  the  court  of  chancery,  or  may  commence 
and  prosecute  an  action  at  law,  for  the  recovery  of  such  sum,  without  the 
consent  of  any  of  the  creditors   of  such  corporation. 

§  70.    To  give  notice  of  appointment,  etc. 

The  receivers,  immediately  on  their  appointment,  shall  give  notice  thereof, 
which  shall  contain  the  same  matters  required  by  law  in  notices  of  trus- 
tees of  insolvent  debtors;  and  in  addition  thereto,  shall  require  all  persons 
holding  any  open  or  subsisting  contract  of  such  corporation  to  present  the 
same  in  writing  and  in  detail  to  such  receivers,  at  the  time  and  place  in  such 
notice  specified;  which  shall  be  published  for  three  weeks  in  the  State  paper 
and  in  a  newspaper  printed  in  the  county  where  the  principal  place  of  conduct- 
ing the  business  of  such  corporation  shall  have  been  situated. 

§  71.    Certain  sales  and  transfers  void. 

All  sales,  assignments,  transfers,  mortgages,  and  conveyances  of  any  part 
of  the  estate,  real  or  personal,  including  things  in  action  of  every  such  cor- 
poration, made  after  the  filing  of  the  petition  for  a  dissolution  thereof,  in 
payment  of,  or  as  a  securitj''  for,  any  existing  or  prior  debt,  or  for  any  other 
consideration,  and  all  judgments  confessed  by  such  corporation  after  that  time, 
shall  be  absolutely  void  as  against  the  receivers  who  may  be  appointed  on  such 
petition,  and  as  against  the  creditors  of  such  corporation. 

§  72.   Debtors  to  account  to  receivers. 

After  the  first  publication,  of  the  notice  of  the  appointment  of  receivers, 
every  person  having  possession  of  any  property  belonging  to  such  corporation, 
and  every  person  indebted  to  such  corporation,  shall  account  and  answer  for 
the  amount  of  such  debt  and  for  the  value  of  such  property  to  the  said  re- 
ceivers; and  all  the  provisions  of  law,  in  respect  to  trustees  of  insolvent  debt- 
ors, the  collection  and  preservation  of  the  property  of  such  debtors,  the  con- 
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cealment  and  discovery  thereof,  and  the  means  of  enforcing  such  discovery, 
shall  be  applicable  to  the  receivers  so  appointed,  and  to  the  property  of  such 
corporation. 

§  73.   Referring  controversies. 

Such  receivers  shall  have  the  same  power  to  settle  any  controversy  that 
shall  arise  between  them  and  any  debtors  or  creditors  of  such  corporation,  by 
a  reference,  as  is  given  by  law  to  trustees  of  insolvent  debtors;  and  the  same 
proceedings  for  that  purpose  shall  be  had,  and  with  the  like  effect;  and  ap- 
plication for  the  appointment  of  referees  may  be  made  to  any  officer  author- 
ized to  appoint  such  referees  on  the  application  of  trustees  of  insolvent  debt- 
ors, who  shall  proceed  therein  in  the  same  manner;  and  the  referees  shall 
proceed  in  like  manner,  and  file  their  report  with  the  like  eflfect  in  all  re- 
spects. 

§  74.   Meetings  of  creditors  to  be  called,  etc. 

The  receivers  shall  be  subject  to  all  the  duties  and  obligations  by  law  im- 
posed on  trustees  of  insolvent  debtors,  so  far  as  they  may  be  applicable,  except 
where  other  provisions  shall  herein  be  made.  They  shall  call  a  general  meet- 
ing of  the  creditors  of  such  corporation,  within  four  months  from  the  time  of 
their  appointment  when  all  accounts  and  demands  for  and  against  such  cor- 
poration, and  all  its  open  and  subsisting  contracts  shall  be  ascertained  and 
adjusted  as  far  as  may  be,  and  the  amount  of  moneys  in  the  hands  of  the 
receivers  declared. 

§  75.    Subsisting  contracts. 

If  there  be  any  open  and  subsisting  engagements  or  contracts  of  such  cor- 
poration, which  are  in  the  nature  of  insurances  or  contingent  engagements  of 
any  kind,  the  receivers  may,  with  the  consent  of  the  party  holding  such  en- 
gagement, cancel  and  discharge  the  same,  by  refunding  to  such  party  the 
premium  or  consideration  paid  thereon  by  such  corporation,  or  so  much 
thereof  as  shall  be  in  the  same  proportion  to  the  time  which  shall  remain  of 
any  risk  assumed  by  such  engagement,  as  the  whole  premium  bore  to  the  whole 
term  of  such  risk;  and  upon  such  amount  being  paid  by  such  receivers  to  the 
person  holding  or  being  the  legal  owner  of  such  engagement,  it  shall  be 
deemed  cancelled  and  discharged  as  against  such  receivers. 

§  76.   Repealed  by  section  3,  chapter  349,  Laws  1906. 

§  77.   Receivers  to  retain  certain  snms. 

The  receivers  shall  retain  out  of  the  moneys  in  their  hands,  a  sufficient 
amount  to  pay  the  sums,  which  they  are  hereinbefore  authorized  to  pay  for 
the  purpose  of  cancelling  and  discharging  any  open  or  subsisting  engagements. 

§  78.   Receivers  to  meet  snits. 

If  any  suit  be  pending  against  the  corporation  or  against  the  receivers, 
for  any  demand,  the  receivers  may  retain  the  proportion  which  would  belong 
to  such  demand  if  established,  and  the  necessary  costs  and  proceedings,  in 
their  hands,  to  be  applied  according  to  the  event  of  such  suit,  or  to  be  dis- 
tributed in  a  second  or  other  dividend. 

§  79.   Order  of  payment  of  debts. 

The  receivers  shall  distribute  the  residue  of  the  moneys  in  their  hands, 
among  all  those  who  shall  have  exhibited  their  claims  as  creditors,  and  whose 
debts  shall  have  been  ascertained  as  follows: 
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1.  All  debts  entitled  to  a  preference  under  the  laws  of  the  United  States. 

2.  Judgments  actually  obtained  against  such  corporation,  to  the  extent  of 
the  value  of  the  real  estate  on  which  they  shall  respectively  be  liens. 

3.  All  other  creditors  of  such  corporation,  in  proportion  to  their  respective 
demands,  without  giving  any  preference  to  debts  due  on  specialties. 

§  80.   Second  and  final  dividend. 

If  the  whole  of  the  estate  of  such  corporation  be  not  distributed  on  the 
first  dividend,  the  receivers  shall,  within  one  year  thereafter,  and  within  six- 
teen months  after  their  appointment,  make  a  second  dividend  of  all  the  mon- 
eys in  their  hands,  among  the  creditors  entitled  thereto;  of  which,  and  that 
the  same  will  be  a  final  dividend,  three  weeks'  notice  shall  be  inserted  once 
in  each  week,  in  the  State  paper,  and  in  a  newspaper  printed  in  the  county 
where  the  principal  place  of  business  of  such  corporation  was  situated. 

§  81.   Proceedings  therein. 

Such  second  dividend  shall  be  made  in  all  respects  in  the  same  manner  as 
herein  prescribed  in  relation  to  the  first  dividend,  and  no  other  shall  be 
made  thereafter  among  the  creditors  of  svich  corporation,  except  to  the  credi- 
tors having  suits  against  it,  or  against  the  receivers  pending  at  the  time  of 
such  second  dividend,  and  except  of  the  moneys  which  may  be  retained  to  pay 
such  creditors,  as  herein  provided;  but  every  creditor  who  shall  have  ne- 
glected to  exhibit  his  demand  before  the  first  dividend,  and  who  shall  deliver 
his  account  to  the  receivers  before  such  second  dividend,  shall  receive  the 
sum  he  would  have  been  entitled  to  on  the  first  dividend,  before  any  distri- 
bution be  made  to  the  other  creditors. 

§  82.   Debts  not  exMliited. 

After  such  second  dividend  shall  have  been  made,  the  receivers  shall  not 
be  answerable  to  any  creditor  of  such  corporation,  or  to  any  person  having 
claims  against  such  corporation,  by  virtue  of  any  open  or  subsisting  engage- 
ment, unless  the  demands  of  such  creditor  shall  have  been  exhibited,  and  the 
engagements  upon  which  such  claims  are  founded,  shall  have  been  presented 
to  the  said  receivers,  in  detail  and  in  writing,  before  or  at  the  time  specified 
by  them  in  their  notice  of  a  second  dividend. 

§  83.    Snrplns  to  stockholders. 

If  after  the  second  dividend  is  made,  there  shall  remain  any  surplus  in  the 
hands  of  the  receivers,  they  shall  distribute  the  same  among  the  stockholders 
of  such  corporation,  in  proportion  to  the  respective  amounts  paid  in  by  them, 
severally  on  their  shares  of  stock. 

§  84.   Money  retained. 

When  any  suit  pending  at  the  time  of  the  second  dividend  shall  be  termi- 
nated, they  shall  apply  the  moneys  retained  in  their  hands  for  that  purpose, 
to  the  payment  of  the  amount  recovered,  and  their  necessary  charges  and  ex- 
penses; and  if  nothing  shall  have  been  recovered,  they  shall  distribute  such 
moneys,  after  deducting  their  expenses  and  costs,  among  the  creditors  and 
stockholders  of  the  corporation,  in  the  same  manner  as  herein  directed  in  re- 
spect to  a  second  dividend. 

§  85.   Control  of  receivers. 

The  receivers  shall  be  subject  to  the  control  of  the  court  of  chancery,  and 
may  be  compelled  to  account  at  any  time ;  they  may  be  removed  by  the  court, 
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and  any  vacancy  created  by  such  removal,  by  death  or  otherwise,  may  be 
supplied  by  the  court. 

§  86.   Account  by  tliein. 

Within  three  months  after  the  time  herein  prescribed  for  making  a  sec- 
ond dividend,  the  receivers  shall  render  a  full  and  accurate  account  of  all  their 
proceedings  to  the  court  of  chancery,  on  oath,  which  shall  be  referred  to  a 
master  to  examine  and   report  thereon. 

§  87.   Previous  notice  thereof. 

Previous  to  rendering  such  account,  the  receivers  shall  insert  a,  notice  of 
their  intention  to  present  the  same,  once  in  each  week,  for  three  weeks,  in 
the  State  paper,  and  in  a  newspaper  of  the  county  in  which  notices  of  divi- 
dends are  herein  required  to  be  inserted,  specifying  the  time  and  place  at 
which  such  account  will  be  rendered. 

§  88.   Master's  duty. 

The  master  to  whom  such  account  shall  be  referred,  shall  hear  and  examine 
the  proofs,  vouchers,  and  documents  offered  for  or  against  such  account,  and 
shall  report  thereon  fully  to  the  court. 

§  89.   Settlement  of  its  accounts;  its  effect. 

Upon  the  coming  in  of  such  report,  the  court  shall  hear  the  allegations  of 
all  concerned  therein,  and  shall  allow  or  disallow  such  account,  and  decree  the 
same  to  be  final  and  conclusive  upon  all  the  creditors  of  such  corporation, 
upon  all  persons  who  have  claims  against  it,  upon  any  open  or  subsisting 
engagement,  and  upon  all  the  stockholders  of  such  corporation.  Such  receiv- 
ers shall  also  account,  from  time  to  time,  in  the  same  manner,  and  with  the 
like  effect,  for  all  moneys  which  shall  come  to  their  hands  after  the  ren- 
dering of  such  account,  and  for  all  moneys  which  shall  have  been  retained 
by  them  for  any  of  the  purposes  hereinbefore  specified,  and  shall  pay  into 
court  all  unclaimed  dividends. 

To  add  to  this  confusion  it  will  be  noticed  that  §§  68  and  74  of 
the  Revised  Statutes,  just  quoted,  provide  that  receivers  shall 
have  the  power  and  authority ,  conferred  by  law  upon  trustees  of 
insolvent  debtors  pursuant  to  the  fifth  chapter  of  the  second  part 
of  the  Revised  Statutes  which  are  therefore  inserted  so  far  as  they 
remain  unrepealed  by  chapter  245,  Laws  1880,  §  2. 

Powers,  Duties  and  Liabilities  of  Assignees  and  Trustees  of  Insolvent 
and  Imprisoned  Debtors. 

§  1.    Assignees,  etc.,  trustees  for  the  benefit  of  creditors. 

All  assignees  and  trustees  appointed  under  any  authority,  conferred  by  any 
of  the  provisions  of  the  preceding  articles  of  this  title,  in  the  several  cases 
therein  contemplated,  are  hereby  declared  to  be  trustees  of  the  estate  of  the 
debtor,  in  relation  to  whose  property  they  shall  be  appointed,  for  the  benefit 
of  his  creditors ;  and  shall  be  vested  with  all  the  powers  and  authority  herein- 
after specified,  and  shall  be  subjeet  to  the  control,  obligations,  and  responsi- 
bilities hereinafter  declared  in  respect  to  trustees. 
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§  Z.    One  trustee,  etc. 

When  any  one  assignee  or  trustee,  only  shall  be  appointed,  all  the  provi- 
sions herein  contained,  in  reference  to  several  trustees,  shall  apply  to  him. 

§  3.   Powers  of  trustees  trhere  more  than  one. 

When  there  are  more  trustees  than  one  appointed,  the  debts  and  property 
of  the  debtor  may  be  collected  and  received  by  any  one  of  them;  and  when 
there  are  more  than  two  trustees  appointed,  every  power  and  authority  con- 
ferred by  this  title  on  the  trustees,  may  be  exercised  by  any  two  of  them. 

§  4.    Survivor;  property  in  hands  of  trustee  dying. 

The  survivor  or  survivors  of  any  trustees,  shall  have  all  the  powers  and 
rights  given  by  this  title  to  trustees.  All  property  in  the  hands  of  any  trus- 
tee at  the  time  of  his  death,  removal,  or  incapacity  shall  be  delivered  to  the 
remaining  trustee  or  trustees,  if  there  be  any;  or  to  the  successor  of  the  one 
so  doing,  removed  or  incapacitated;  who  may  demand  and  sue  for  the  same. 
(See  Laws  of  1846,  chap.  158,  post.) 

§  5.    Trustees  to  take  oath. 

Before  proceeding  to  the  discharge  of  any  of  their  duties,  all  such  trustees 
shall  take  and  subscribe  an  oath  that  they  will  well  and  truly  execute  the 
trust  by  their  appointment  reposed  in  them,  according  to  the  best  of  their 
skill  and  understanding;  which  oath  shall  be  filed  with  the  officer  of  court 
that  appointed  them. 

§  6.    Trustees  vested  ivith  debtor's  property. 

The  trustees  taking  such  oath,  shall  be  deemed  vested  with  all  the  estate, 
real  and  personal,  of  such  debtor  ( except  such  as  is  exempted  by  the  preceding 
articles)   as  follows: 

1.  In  proceedings  under  the  first  article  of  this  title,  from  the  first  pub- 
lication of  the  notice  to  the  non-resident,  absconding,  or  concealed  debtor: 

2.  In  proceedings  under  the  second  article,  from  the  appointment  of  trus- 
tees. 

.3.  In  proceedings  under  the  third,  fifth,  and  sixth  articles,  from  the  exe- 
cution of  the  assignment,  in  those  articles  directed. 

4.  In  proceedings  under  the  fourth  article,  when  the  assignment  was  volun- 
tary, from  the  time  of  its  execution;  when  executed  by  an  officer  as  therein 
directed,  from  the  time  of  the  first  publication  of  the  notice  in  that  article 
required  to  be  given  to  creditors. 

§  7.   Their  powers. 

The  said  trustees  shall  have  power, 

1.  To  sue  in  their  own  names  or  otherwise,  and  recover  all  the  estate,  debts 
and  things  in  action,  belonging, or  due  to  such  debtor,  in  the  same  manner 
and  with  the  like  effect  as  such  debtor  might  or  could  have  done  if  no  attach- 
ment had  been  issued,  or  trustees  appointed,  or  an  assignment  had  not  been 
made;  and  no  set-off  shall  be  allowed  in  any  such  suit,  for  any  debt,  unless 
it  was  owing  to  such  creditor,  by  such  debtor,  before  the  first  publication  of 
the  notice  required  in  the  first  article,  or  before  the  appointment  of  trustees 
under  the  second  article,  or  before  presenting  the  petition  of  the  insolvent 
under  the  third,  fifth,  and  sixth  articles,  or  before  publication  of  notice  to 
creditors  under  the  fourth  article.  But  no  suit  in  equity  shall  be  brought 
by  assignees  of  insolvents  under  the  third,  fourth,  or  fifth  articles,  without 
the  consent  of  the  creditors  having  a  major  part  of  the  debts  which  shall  have 
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been  exhibited  and  allowed,  unless  the  sum  in  controversy  exceeds  five  hundred 
dollars. 

2.  To  take  into  their  hands,  all  the  estate  of  such  debtor,  whether  attached 
or  delivered  to  them,  or  afterwards  discovered;  and  all  books,  vouchers,  and 
securities  relating  to  the  same. 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed  debtor,  to  de- 
mand and  receive  of  every  sheriff  who  shall  have  attached  any  of  the  property 
of  such  debtor,  or  who  shall  have  in  his  hands,  any  moneys  arising  from  the 
sale  of  such  property,  all  such  property  and  moneys,  on  paying  him  his  rea- 
sonable costs  and  charges,  for  attaching  and  keeping  the  same,  will  be  allowed 
by  the  officer  having  jurisdiction. 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the  estate,  real  and  per- 
sonal, vested  in  them,  which  shall  come  to  their  hands,  after  giving  at  least 
fourteen  days'  public  notice  of  the  time  and  place  of  sale,  and  also  publish- 
ing the  same  for  two  weeks  in  a  newspaper,  printed  in  the  county,  where  the 
sale  shall  be  made,  if  there  be  one. 

5.  To  allow  such  credit  on  the  sale  of  real  property  by  them  as  they  shall 
deem  reasonable,  not  exceeding  eighteen  months,  for  not  more  than  three- 
fourths  of  the  purchase-money;  which  credit  shall  be  secured  by  a  bond  of  the 
purchaser,  and  a  mortgage  on  the  property  sold. 

6.  On  such  sales  to  execute  the  necessary  conveyances  and  bills  of  sale. 

7.  To  redeem  all  mortgages  and  conditional  contracts  and  all  pledges  of 
personal  property,  and  to  satisfy  any  judgments,  which  may  be  an  incum- 
brance on  any  property  sold  by  them;  or  to  sell  such  property  subject  to  such 
mortgages,  contracts,  pledges,  or  judgments. 

8.  To  settle  all  matters  and  accounts  between  such  debtor,  and  his  debtors, 
or  creditors,  and  to  examine  any  person  touching  such  matters  and  accounts, 
on  oath,  to  be  administered  by  either  of  them. 

9.  Under  the  order  of  the  officer  appointing  them,  to  compound  with  any 
person  indebted  to  such  debtor,  and  thereupon  to  discharge  all  demands  against 
such  person. 

§   8.    Notice  to  be  given. 

The  trustees,  immediately  upon  their  appointment,  shall  be  given  notice 
thereof;   and  therein  shall  require: 

1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a  place  therein  to  be 
specified,  to  render  an  account  of  all  debts  and  sums  of  money  owing  by  them 
respectively,  to  such  trustees,  and  to  pay  the  same. 

2.  All  persons  having  in  their  possession  any  property  or  eflFects.of  such 
debtor,  to  deliver  the  same  to  the  said  trustees  by  the  day  so  appointed. 

3.  All  the  creditors  of  such  debtor  to  deliver  their  respective  accounts  and 
demands  to  the  trustees  or  one  of  them,  by  a  day  to  be  therein  specified,  not 
less  than  forty  days  from  the  first  publication  of  such  notice. 

§  9.    Time  and  manner  of  publishing  notice. 

In  the  case  of  an  insolvent  or  imprisoned  debtor,  such  notice  shall  be  pub- 
lished for  at  least  three  M'eeks  in  a  newspaper  printed  in  the  county  where 
application  was  made;  and  in  the  case  of  non-resident,  absconding,  or  con- 
cealed debtors,  it  shall  be  published,  for  the  same  time,  in  the  newspapers  in 
which  the  notice  of  an  attachment  having  issued,  is  directed  to  be  printed. 

§   10.    May  sue  notTirithstanding  notice. 

Notwithstanding  any  such  notice,  the  trustees  may  sue  for  and  recover,  any 
property  or  effects  of  the  debtor,  and  any  debts  due  to  him,  at  any  time,  before 
the  day  appointed  for  the  delivery  or  payment  thereof. 
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§  11>   Persons  concealing  property  or  debts  to  forfeit  double,  etc. 

Every  person  indebted  to  such  debtor,  or  having  the  possession  or  custody 
of  any  property  or  thing  in  action,  belonging  to  him,  who  shall  conceal  the 
same,  and  not  deliver  a,  just  and  true  account  of  such  indebtedness,  or  not 
deliver  such  property  or  thing  in  action,  to  the  trustees  or  one  of  them  by 
the  day  for  that  purpose  appointed,  shall  forfeit  double  the  amount  of  such 
debt,  or  double  the  value  of  such  property  so  concealed;  which  penalties  may 
be  recovered  by  the  trustees. 

§  12.   Wben  debtor,  etc.,  may  be  brought  np  to  be  examined. 

Whenever  the  trustees  shall  show  by  their  own  oath  or  other  competent 
proof,  to  the  satisfaction  (of  any  officer  named  in  the  first  section  of  the  sev- 
enth article  of  this  title,  or)  of  any  judge  of  a  county  court,  that  there  is 
good  reason  to  believe  that  the  debtor,  his  wife,  or  any  other  person  has  con- 
cealed or  embezzled  any  part  of  the  estate  of  such  debtor  vested  in  said  trus- 
tees; or  that  any  person  can  testify  concerning  the  concealment  or  embezzle- 
ment thereof;  or  that  any  person  who  shall  not  have  rendered  an  account  as 
above  required,  is  indebted  to  such  debtor,  or  has  property  in  his  custody  or 
possession,  belonging  to  such  debtor;  such  oflBeer  or  judge  shall  issue  a  war- 
rant commanding  any  sheriff  or  constable,  to  cause  such  debtor,  his  wife,  or 
other  person,  to  be  brought  before  him  at  such  time  and  place  as  he  shall 
appoint,  for  the  purpose  of  being  examined. 

§   13.   Particulars  of  examination. 

The  officer  issuing  such  warrant,  shall  examine  every  person  so  brought 
before  him,  on  oath,  in  the  presence  of  the  trustees  or  any  of  them,  touching 
all  matters  relative  to  the  debtor,  his  dealings  and  estate,  and  touching  the 
detention  or  concealment  of  any  part  of  his  property,  and  touching  the  in- 
debtedness of  any  person  to  such  debtor;  and  shall  reduce  the  examination  to 
writing;  which  the  person  so  examined  is  hereby  required  to  sign,  and  which 
shall  be  attested  by  the  officer. 

§  14,   Person  refusing  to  be  siForn,  etc.,  to  be  committed. 

If  any  person  ao  brought  before  such  officer  shall  refuse  to  be  sworn,  or  to 
answer  satisfactorily,  all  lawful  questions  put  to  him,  or  shall  refuse  to  sign 
the  examination,  not  having  a  reasonable  objection  thereto,  to  be  allowed 
by  such  officer,  the  said  officer  shall  by  warrant  commit  such  person  to  prison, 
there  to  remain  without  bail,  until  he  shall  submit  to  be  sworn  or  to  answer 
as  required,  or  to  sign  such  examination;  in  which  warrant,  the  particular 
default  of  the  person  committed  shall  be  specified;  and  if  it  be,  in  not  an- 
swering any  question,  such  question  shall  also  be  specified  therein. 

§  15.    Proceedings  in  case  he  brings  habeas  corpus. 

If  any  person  so  committed  shall  bring  a  writ  of  habeas  corpus,  he  shall 
not  be  discharged  by  reason  of  any  insufficiency  in  the  form  of  the  warrant  of 
commitment;  but  the  court  or  officer  before  whom  such  person  shall  be 
brought,  shall  re-commit  such  person,  unless  it  shall  be  made  to  appear  that 
he  hath  answered  all  lawful  questions  put  to  him,  or  had  sufficient  reason  for 
refusing  to  sign  the  examination,  as  the  ease  may  be;  or  unless  such  person 
shall  then  answer,  on  oath,  the  questions  so  put  to  him. 

§   16.    Sheriff  suffering  such  person  to  escape,  ho-nr  punished. 

Any  sheriff  or  jailor  wilfully  suffering  any  person  so  committed  or  recom- 
mitted, pursuant  to  the  foregoing  sections,  to  escape,  shall  be  liable  to  in- 
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dietment  for  a  misdemeanor;  and  on  conviction  thereof,  in  addition  to  any 
other  punishment- the  court  may  inflict,  shall  forfeit  to  the  trustees  a  sum 
equal  to  the  whole  amount  of  debts  due  to  the  creditors  of  such  debtor,,  not 
exceeding  two  thousand  five  hundred  dollars. 

§  17,   Persons  ansirering,  not  liable  to  penalty,  etc. 

The  person  so  examined,  and  answering  to  the  satisfaction  of  the  officer, 
shall  not  be  liable  to  any  penalty  imposed  in  this  article  for  concealing  and 
not  delivering  any  property,  or  paying  any  debt;  but  his  answers  on  such  ex- 
amination, may  be  given  in  evidence  in  the  same  manner,  and  with  the  like 
effect  as  if  they  had  been  made  in  answer  to  a  bill  in  equity  filed  by  such 
trustees. 

§   18.   Persons  discovering  effects  entitled  to  preminm. 

Any  person  who  shall  discover  to  the  trustees  any  secreted  effects,  prop- 
erty, or  things  in  action,  belonging  to  such  debtor,  so  that  they  shall  be  re- 
covered by  them,  shall  be  entitled  to  ten  dollars  on  the  hundred  dollars,  and  at 
that  rate  on  the  value  of  the  effects  so  discovered,  to  be  paid  by  the  trustees, 
out  of  the  estate  of  such  debtor,  but  this  section  shall  not  extend  to  persons 
who  have  such  property,  effects,  or  things,  in  their  own  possession. 

§  19.    Controversies  may  lie  referred  to  referees. 

If  any  controversy  shall  arise  between  the  trustees  and  any  other  person, 
in  the  settlement  of  any  demands  against  such  debtor,  or  of  debts  due  to  his 
estate,  the  same  may  be  referred  to  one  or  more  indifferent  persons,  who  may 
be  agreed  upon  by  the  trustees  and  the  party,  with  whom  such  controversy 
shall  exist,  by  a  writing  to  that  effect,  signed  by  them. 

§  20.   Notice  of  application  for  appointment  of  referees. 

If  such  referee  or  referees  be  not  selected  by  agreement,  then  the  trustees 
or  the  other  party  to  the  controversy,  provided  no  action  at  law  is  pending 
arising  out  of  any  such  debts  or  demands,  may  serve  a  notice  of  their  inten- 
,  tion  to  apply  to  the  officer  who  appointed  said  trustees,  or  to  any  judge  of 
the  supreme  court  at  chambers,  residing  in  the  same  district  with  said  trus- 
tees, for  the  appointment  of  one  or  more  referees,  specifying  the  time  and 
place  when  such  application  will  be  made,  which  notice  shall  be  served  at 
least  ten  days  before  the  time  so  therein  specified. 

§  21.    Referees  to  be  nominated. 

On  the  day  so  specified,  upon  due  proof  of  the  service  of  such  notice,  the 
officer  before  whom  the  application  is  made  may,  in  his  discretion,  proceed  to 
select  one  or  more  referees,  the  same  in  all  respects  as  they  are  now  selected, 
according  to  the  rules  and  practice  of  the  supreme  court. 

§  22.   Referee  may  issne  commission. 

When  any  witness  to  such  controversy  shall  reside  out  of  the  county 
where  the  said  trustees  resided  at  the  time  of  their  appointment,  the  referee 
or  referees  appointed  to  hear  said  controversy  shall  have  power  to  issue  a 
commission  or  commissions  in  like  manner  as  justices  of  the  peace  are  now 
authorized  to  issue  the  same,  and  the  testimony  so  taken  shall  be  returned 
to  the  said  referee  or  referees  in  the  same  manner  and  be  read  before  them  on 
a  hearing  in  like  manner  as  testimony  takn  on  commission  before  justices  bi 
the  peace. 
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§  23.  'Selection  to  be  certified,  and  mie  entered. 

The  officer,  before  whom  they  shall  be  selected,  shall  certify  such  selection 
in  writing.  Such  certificate,  or  the  written  agreement  of  the  parties,  shall 
be  filed  by  the  trustees  in  the  office  of  a  clerk  of  the  supreme  court,  when  the 
trustees  were  appointed  under  the  first  article  of  this  title;  and  in  the  said 
office,  or  in  that  of  the  clerk  of  the  court  of  common  pleas  of  the  county, 
when  the  trustees  were  appointed  under  any  other  article  of  this  title;  and 
a  rule  shall  thereupon  be  entered  by  such  clerk  in  vacation  or  in  term,  ap- 
pointing the  persons  so  selected  to  determine  the  controversy. 

§  24.   Powers,  etc.,  of  referees. 

Such  referees  shall  have  the  same  powers,  and  be  subject  to  the  like  duties 
and  obligations,  and  shall  receive  the  same  compensation,  as  referees  appointed 
by  the  supreme  court,  in  personal  actions  pending  therein. 

§  25.   Report  of  referees. 

The  report  of  the  referees  shall  be  filed  in  the  same  office  where  the  rule 
for  their  appointment  was  entered,  and  shall  be  conclusive  on  the  right?  of  the 
parties,  if  not  set  aside  by  the  court. 

§  26.    Trustees  to  convert  estate  into  money,  accounts,  etc. 

The  trustees  shall,  as  speedily  as  possible,  convert  the  estate,  real  and  per- 
sonal, of  such  debtor,  into  money.  They  shall  keep  a  regular  account  of  all 
moneys  received  by  them  as  trustees;  to  which  every  creditor,  or  other  per- 
son interested  therein,  shall  be  at  liberty,  at  all  reasonable  times,  to  have 
recourse. 

§  27.   Wlien  and  boxr,  to  call  general  meeting. 

The  trustees,  within  fifteen  months  from  the  time  of  their  appointment, 
shall  call  a  general  meeting  of  the  creditors  of  such  debtor,  by  a  notice  to  be 
published  in  the  same  manner,  as  hereinbefore  directed  respecting  the  publica- 
tion of  the  notice  of  their  appointment;  in  which  notice,  they  shall  specify 
the  place  and  time  of  such  meeting,  which  time  shall  not  be  more  than  three 
months,  nor  less  than  two  months  after  the  first  publication  of  such  notice. 
Every  such  notice  shall  be  published  at  least  once  in  each  week,  until  the  time 
of  such  meeting. 

§  28.   Proceedings  at  sncb  meeting. 

At  such  meeting,  or  other  adjourned  meeting  thereafter,  all  accounts  and 
demands,  for  and  against  the  estate  of  such  debtor,  shall  be  fairly  adjusted, 
as  far  as  the  same  can  be  ascertained,  and  the  amount  of  moneys  in  the  hands 
of  the  trustees  declared. 

§  29.    Disbursements  and  commissions. 

Out  of  the  moneys  in  their  hands,  the  trustees  may  first  deduct  all  the 
necessary  disbursements  made  by  them  in  the  discharge  of  their  duty,  and  a, 
commission  at  the  rate  of  five  per  cent,  on  the  whole  sum  which  shall  have 
come  into  their  hands. 

§  32.   IT.  S,  etc.,  to  be  first  paid. 

They  shall  pay  all  debts  due  by  such  debtor  to  the  United  States,  and  all 
•debts  due  by  him  to  persons  who,  by  the  laws  of  the  United  States,  have  a 
preference  in  consequence  of  having  paid  money  as  sureties  of  such  debtor. 
Actions,  Vol.  1  —  13 
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§  33.   Remainder,  hoxr  distributed. 

They  shall  distribute  the  residue  of  the  moneys  in  their  hands,  among  all 
those  who  shall  have  exhibited  their  claims  as  creditors,  and  whose  debts 
shall  have  been  ascertained,  in  proportion  to  their  respective  demands,  and 
without  giving  any  preference  to  debts  due  on  specialties,  as  follows: 

1.  In  the  case  of  proceedings  under  the  first  article  of  this  title,  among 
those  who  were  creditors  at  the  time  of  issuing  the  first  warrant  of  attach- 
ment. 

2.  In  proceedings  under  the  third  and  fifth  articles  of  this  title,  among 
those  who  were  creditors  at  the  time  of  the  execution  of  the  assignment  by  the. 
insolvent. 

3.  In  proceedings  under  the  fourth  article  when  an  assignment  was  exe- 
cuted by  an  officer  as  therein  directed  among  those  who  were  creditors  at  the 
time  of  the  first  publication  of  notice  to  creditors  to  appear  and  determine 
whether  they  will  unite  in  a  petition ;  and  when  the  assignment  was  voluntary, 
among  those  who  were  creditors  at  the  time  of  the  execution  thereof. 

4.  In  proceedings  under  the  sixth  article,  among  those  creditors,  at  whose 
suit  the  debtor  was  imprisoned  on  execution  at  the  time  of  his  discharge. 

§  34.   Debts  dne  from  debtor  as  guardian,  etc. 

In  making  such  distribution,  the  trustees  shall  first  pay  all  debts  that  may 
be  owing  by  the  debtor  as  guardian,  executor,  administrator,  or  trustee;  and 
if  there  be  not  sufficient  to  pay  all  debts  of  the  character  above  specified,  then 
a  distribution  shall  be  made  among  them,  in  proportion  to  their  amounts 
respectively. 

§  35.   Creditors  irbose  debts  are  not  dne. 

Every  person  to  whom  a  debtor  (excepting  one  proceeding  under  the  sixth 
article)  shall  be  indebted  on  a,  valuable  consideration,  for  any  sum  of  money 
not  due  at  the  time  of  such  distribution,  but  payable  afterwards,  shall  receive 
his  proportion  with  other  creditors,  after  deducting  a  rebate  of  legal  in- 
terest upon  the  sum  distributed,  for  the  time  unexpired  of  such  credit. 

§  36.   Mutual  credits,  etc.,  when  set  off. 

Where  mutual  credit  has  been  given  by  any  debtor  (except  a  debtor  pro- 
ceeding under  the  sixth  article  of  this  title)  and  any  other  person,  or  mutual 
debts  have  subsisted  between  such  debtor  and  any  other  person,  the  trustees 
may  set  off  such  credits  or  debts  and  pay  the  proportion  or  receive  the  balance 
due.  But  no  set  off  shall  be  allowed  of  any  claim  or  debt,  which  would  not 
have  been  entitled  to  a  dividend,  as  hereinbefore  directed. 

§  37.   Set-offs  of  demand  pnrcbased. 

No  set-off  shall  be  allowed  by  such  trustees,  of  any  claim  or  debt,  which 
shall  have  been  purchased  by,  or  transferred  to,  the  person  claiming  its  allow- 
ance, which  could  not  have  been  set-off  by  him,  according  to  the  provisions  of 
this  article,  in  a  suit  brought  by  such  trustees. 

§  38.    Suits  pending.     Proportion  to  be  retained. 

If,  at  the  time  any  dividend  is  made,  any  prosecution  be  pending  against 
the  trustees,  in  which  a  demand  against  such  debtor  may  be  established,  the 
trustees  may  retain  in  their  hands,  the  proportion  which  would  belong  to  such 
demand  if  established,  and  the  necessary  costs  and  expenses  of  such  suit  or 
proceeding,  to  be  applied  according  to  the  event  of  such  proceeding  or  suit,  or 
to  be  distributed  in  a  second  or  other  dividend. 
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§  39.   Penalties  recovered  by  trustees. 

All  penalties  which  shall  be  recovered  by  any  trustees,  pursuant  to  the  pro- 
visions of  this  title,  shall  be  deemed  a  part  of  the  estate  of  the  debtor,  and 
shall  be  distributed  as  such  among  his  creditors. 

§  40.  If  whole  estate  not  distributed  on  first  dividend,  yearly 
dividends  to  be  made. 

If  the  whole  of  such  debtor's  estate  be  not  distributed  on  the  first  dividend, 
the  trustees  shall,  within  one  year  thereafter,  make  a  second  dividend  of  all 
the  moneys  belonging  to  the  estate  of  the  debtor,  then  in  their  hands,  among 
the  creditors  entitled  thereto,  as  hereinbefore  specified;  and  in  the  same  man- 
ner from  year  to  year,  so  long  as  any  moneys  belonging  to  the  estate  of  such 
debtor,  shall  remain  in  the  hands  of  the  trustees,  they  shall  make  a  dividend 
thereof  among  the  creditors  entitled  thereto. 

§  41.    Creditors  omitting  to  deliver  accounts  on  first  dividend,  etc. 

Any  creditor  who  shall  have  neglected  to  deliver  to  the  trustees  on  account 
of  his  demand,  before  the  first,  second,  third,  or  other  dividend,  and  who  shall 
deliver  his  account  to  them  before  the  second  or  other  subsequent  dividend, 
shall  receive  the  sum  he  would  have  been  entitled  to,  on  any  former  dividend, 
before  any  distribution  be  made  to  other  creditors. 

§  42.   ITnclaimed  dividends. 

If  any  dividend  that  shall  have  been  declared  shall  remain  unclaimed  by 
the  person  entitled  thereto  for  one  year  after  the  same  was  declared,  the  trus- 
tees shall  consider  it  as  relinquished,  and  shall  distribute'  it,  on  any  subse- 
quent dividend,  among  the  other  creditors. 

§  43.   Surplus  to  be  paid  to  debtor. 

If  after  settling  the  estate  of  any  debtor,  and  after  discharging  his  debts, 
entitled  to  a  dividend,  any  surplus  shall  remain  in  the  hands  of  his  trustees, 
the  same  shall  be  paid  to  such  debtor  or  his  legal  representatives. 

§  44.   Allo-wance  to  certain  debtors. 

Every  debtor  who  shall  be  discharged  under  the  third,  fourth,  or  fifth  ar- 
ticles of  this  title,  shall  be  allowed  the  sum  of  five  per  cent,  on  the  net  produce 
of  all  his  estate,  that  shall  be  received  by  the  assignees,  to  be  paid  to  him  by 
them,  in  case  such  net  produce,  after  such  allowance  made,  shall  be  sufficient 
to  pay  the  creditors  of  such  debtor,  entitled  to  a.  dividend,  the  sum  of  seventy 
cents  on  the  dollar,  on  the  amount  of  their  debts  respectively,  as  the  same 
shall  have  been  ascertained;  but  the  said  allowance  shall  not  exceed  in  the 
whole  the  sum  of  five  hundred  dollars. 

§  45.   Trustees  to  render  account  on  oatb. 

Within  ten  days  after  any  dividend  made  by  any  trustees,  they  shall  render 
on  oath,  and  file  with  the  clerk  of  the  court  of  common  pleas  of  the  county 
in  which  they  reside,  or  with  a  clerk  of  the  supreme  court,  an  account  in  writ- 
ing of  all  their  proceedings  in  the  premises;  stating, 

1.  Their  disbursements,  commissions  and  the  dividends  made  by  them. 

2.  The  names  and  residences  of  the  creditors  to  whom  dividends  were  made, 
and  the  names  of  those  actually  receiving  them. 

3.  The  property,  moneys,  and  eflfects  of  the  debtor  remaining  in  their 
hands,  and  the  value  and  situation  of  such  property. 

And  such  trustees  may  at  any  time  be  compelled  by  a  rule  of  the  supreme 
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court,  or  of  the  court  of  common  pleas  of  the  county  in  which  they  reside,  to 
render  such  account  on  oath,  on  the  application  of  the  debtor,  or  of  any 
creditor. 

§  46.   Trastees  subject  to  order  of  courts;  may  be  removed. 

Such  trustees  shall  be  subject  to  the  order  of  the  supreme  court,  and  of 
the  court  of  common  pleas  of  the  county  in  which  they  were  appointed,  upon 
the  application  of  any  creditor,  or  of  any  debtor  in  respect  to  whom  they  were 
appointed,  in  relation  to  the  execution  of  any  of  the  powers  and  duties  con- 
fided to  them;  and  they  may  be  removed  by  the  supreme  court  for  cause  shown. 

§  47.   Proceedings  in  common  pleas  removable  into  supreme  court. 

Whenever  any  authority  shall  be  exercised  by  a  court  of  common  pleas,  or 
any  officer,  pursuant  to  any  provisions  of  this  title,  the  proceedings  may  be  re- 
moved into  the  supreme  court  by  certiorari,  and  there  examined  and  corrected. 
But  no  such  certiorari  shall  issue,  unless  allowed  by  a  justice  of  the  supreme 
court,  or  a  circuit  judge;  nor  shall  it  operate  as  a  stay  of  proceedings,  unless 
it  shall  be  so  directed  in  the  order  of  allowance. 

§  48.   If  trustee  be  removed,  etc.,  new  trustee  may  be  appointed. 

Whenever  any  trustee  shall  be  removed,  or  shall  die,  or  become  incapaci- 
tated to  perform  his  duties,  the  officer  who  originally  appointed  such  trustee, 
or  in  case  of  his  absence,  death,  or  removal,  any  other  officer  residing  in  the 
county  where  such  trustee  was  resident,  who  by  law  would  have  been  empow- 
ered to  make  such  appointment,  after  giving  notice,  and  an  opportunity  to 
the  creditor  to  propose  proper  persons,  may  appoint  another  in  the  place  of 
such  trustee,  who  shall,  in  all  respects,  have  the  like  powers  and  authority, 
and  be  subject  to  the  same  control,  obligations,  and  responsibilities;  and  the 
said  appointment  shall  be  certified  and  recorded,  as  the  original  appointment 
was  required  to  be  recorded. 

§  49.  Trustee  tirisliing  to  renounce,  may  obtain  order  to  show 
cause. 

Any  trustee  appointed  pursuant  to  the  provisions  of  this  title,  who  shall  be 
desirous  of  renouncing  the  trust  vested  in  him,  may  apply  to  the  officer,  or 
court  from  whom  his  appointment  was  received,  for  an  order  to  all  persons 
interested,  to  show  cause  why  such  renunciation  should  not  be  accepted. 

§   50,    Id.;  application  to  w^hom  made. 

If  the  officer  who  made  such  appointment  shall  not  then  be  in  office,  such 
application  may  be  made  to  a  circuit  judge,  supreme  court  commissioner,  or 
the  first  judge  of  the  county,  residing  in  the  same  county  where  the  appoint- 
ment of  such  assignee  was  made. 

§  51.   Application  to  be  accompanied  by  account. 

Such  application  shall  be  accompanied  by  a  full,  true,  and  just  account  of 
all  the  transactions  of  such  trustee,  in  that  character,  and  particularly  of  the 
property,  moneys,  and  eflfects  received  by  him;  of  all  payments  made,  whether 
to  creditors  or  otherwise;  and  of  the  remaining  eflfects  and  estate  of  the 
debtor,  in  respect  to  whom,  or  whose  estate,  he  was  appointed  trustee,  within 
his  knowledge,  and  the  situation  of  the  same. 

§  52.   Affidavit  to  be  annexed. 

To  such  account  shall  be  annexed  the  affidavit  of  the  trustee,  that  the  said 
account  is  in  all  respects  just  and  true,  according  to  the  best  of  his  knowl- 
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edge  and  belief;  which  affidavit  shall  be  subscribed  and  sworn  to,  before  the 
officer,  or  court,  to  whom  the  application  is  made,  and  shall  be  certified  by 
him,  or  by  the  clerk  of  the  court. 

§  53.    Notice  to  shoi^  cause. 

Such  officer,  or  court,  shall  tiereupon  grant  an  order,  directing  notice  to 
be  given  to  all  persons  interested  in  the  estate  of  the  debtor,  in  respect  to 
whom  or  whose  estate  such  trustee  was  appointed,  to  show  cause  on  a  day  or 
at  a  term  and  at  a  place  therein  to  be  specified,  why  he  should  not  be  per- 
mitted to  renounce  his  appointment. 

§  54.    Xotice  to  he  published. 

Such  notice  shall  be  published,  once  in  each  week,  for  six  weeks  succes- 
sively, in  the  State  paper,  and  in  such  other  newspapers,  as  such  officer  or 
court  shall   direct. 

§  55.   Hearing. 

On  the  day  appointed  for  such  hearing,  and  on  such  other  days  as  shall 
from  time  to  time  be  appointed,  if  it  shall  appear  that  notice  was  duly  pub- 
lished, the  officer  or  court  shall  proceed  to  hear  the  proofs  and  allegations  of 
the  parties. 

§  56.   Vnieii.  trustee  may  be  allowed  to  renounce. 

If  it  shall  appear  that  the  proceedings  of  such  trustee,  in  relation  to  his 
trust,  have  been  fair  and  honest,  and  particularly  in  the  collection  of  the 
property  and  debts  vested  in  him;  and  if  such  court  or  officer  be  satisfied 
that  for  any  reason,  it  is  inexpedient  for  such  trustee  to  continue  in  the  exe- 
cution of  the  duties  of  his  appointment,  and  that  such  duties  can  be  exe- 
cuted by  another  trustee,  without  injury  to  the  estate  of  the  debtor,  or  to 
the  creditors;  and  if  no  good  cause  to  the  contrary  appear,  such  officer  or 
court  shall  grant  an  order,  allowing  such  trustee  to  renounce  his  appointment, 
and  to  assign  the  property  and  effects  of  the  debtor. 

§  57.   Trustee  to  execute  assignment. 

Such  assignment  shall  be  executed  by  such  trustee,  to  such  person,  or  per- 
sons, as  the  court  or  officer  shall  appoint  for  that  purpose;  and  in  the  ap- 
pointment, such  person  as  shall  have  been  named  to  be  assignees  by  the  cred- 
itors of  such  debtor,  or  by  the  major  part  of  them,  shall  be  preferred,  if 
approved  by  such  court  or  officer. 

§  58.    Effect  of  assignment;  poxvers,  etc.,  of  ne-w  assignee. 

Such  assignment  shall  transfer  to  the  persons  to  whom  it  shall  be  made, 
all  the  remaining  estate  and  effects,  vested  in  the  trustees  so  renouncing;  and 
such  new  assignee  shall  have  the  same  powers,  be  subject  to  the  same  duties, 
and  be  entitled  to  the  same  compensation,  as  the  original  trustee,  and  shall 
continue  any  suit  that  may  have  been  commenced  by  such  original  trustee, 
in  his  name,  or  in  that  of  such  new  assignee. 

§  59.   When  order  to  be  made  discharging  trustee. 

Upon  producing  to  the  officer  or  court  allowing  such  assignment,  the  cer- 
tificate of  the  assignee,  duly  proved  by  the  oath  of  a  subscribing  witness, 
that  such  assignment  has  been  duly  made,  and  the  property  capable  of  deliv- 
ery, belonging  to  such  debtor,  together  with  all  the  books,  vouchers,  and 
documents,  relating  to  the  estate  of  such  debtor,  has  been  duly  delivered;  and 
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also  a  certificate  of  the  county  clerk,  that  such  assignment  has  been  recorded; 
such  court  or  officer  shall  grant  to  the  trustee  so  applying  an  order  that  he  be 
discharged  from  his  trust. 

§  60.   Trustee  thereupon  discharged,  subject  to  prior  liabilities. 

Upon  such  order  being  granted,  such  trustee  shall  be  discharged  from 
the  trust  reposed  in  him,  and  his  power  and  authority  shall  thereupon  cease; 
but  he  shall,  notwithstanding,  remain  subject  to  any  liability  he  may  have 
incurred,  at  any  time  previous  to  the  granting  of  such  order,  in  the  manage- 
ment of  his  trust. 

§  61.   Assignment,  petition,  etc.,  to  be  recorded  and  filed. 

Such  new  assignment,  upon  being  duly  proved  or  acknowledged,  shall  be 
recorded  in  the  office  of  the  clerk  of  the  county  where  such  order  was  granted; 
and  the  petition  of  the  trustee,  the  affidavit  and  proceedings  thereon,  with  the 
certificate  of  the  new  assignee,  shall  be  filed  in  the  same  office  where  the 
original  papers  and  proceedings,  in  respect  to  such  debtor,  were  filed. 

§  62.   Expenses  to  be  paid  by  trustee. 

The  expense  of  all  proceedings  in  effecting  such  renunciation  and  assign- 
ment, shall  be  paid  by  the  trustee  making  the  application. 

The  provisions  of  the  Code,  §§  713,  714,  715  and  716,  relative 
to  the  appointment  of  receivers  generally,  are  as  follows: 

§  713.    [Am'd,  1895.]    Receiver;  ivhen  appointed. 

In  addition  to  the  cases,  wlfere  the  appointment  of  a  receiver  is  specially 
provided  for  by  law,  a  receiver  of  property,  which  is  the  subject  of  an  action, 
in  the  supreme  court  or  a  county  court,  may  be  appointed  by  the  court,  in 
either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  establishes  an 
apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  possession 
of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into  effect,  or  to 
dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the  pendency  of 
an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  includes  the  rents,  profits, 
or  other  income,  and  the  increase,  of  real  or  personal  property. 

§  714.  [Am'd,  1879.]  Appointment  of  receiver;  notice  of  appli- 
cation. 

Notice  of  an  application,  for  the  appointment  of  a  receiver,  in  an  action,  be- 
fore judgment  therein,  must  be  given  to  the  adverse  party,  unless  he  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  his  appearance  has 
expired.  But  where  an  order  has  been  made,  as  prescribed  in  section  four 
hundred  and  thirty-eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without  notice,  or 
upon  a  notice  given  by  publication  or  otherwise,  as  it  thinks  proper. 

§  715.    [Am'd,  1896.]    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must,  before  en- 
tering upon  his  duties,  execute  and  file  with  the  proper  clerk,  a  bond  to  the 
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people,  with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  the  court, 
judge,  or  referee,  making  the  appointment,  conditioned  for  the  faithful  dis- 
charge of  hia  duties  as  receiver;  and  the  execution  of  any  such  bond  by  any 
fidelity  or  surety  company  authorized  by  the  laws  of  this  State  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  two  sureties. 
And  the  court,  or,  where  the  order  was  made  out  of  court,  the  judge  making 
the  order,  by  or  pursuant  to  which  the  receiver  was.  appointed,  or  his  suc- 
cessor in  office,  may,  at  any  time,  remove  the  receiver,  or  direct  him  to  give 
a  new  bond,  with  new  sureties,  with  the  like  condition.  But  the  foregoing 
provisions  of  this  section  do  not  apply  to  a  case  where  special  provision  is 
made  by  law,  for  the  security  to  be  given  by  a  receiver,  or  for  increasing  the 
same,  or  for  removing  a  receiver.  A  receiver  who,  having  executed  and  filed 
a  bond  as  provided  for  in  this  section,  before  presenting  his  accounts  as  re- 
ceiver, must  give  notice  to  the  surety  or  sureties  on  his  official  bond,  of  his 
intention  to  present  his  accounts,  not  less  than  eight  days  before  the  day 
set  for  the  hearing  on  said  accounting.  The  same  notice  must  be  given  to  such 
surety  or  sureties  where  the  accounting  is  ordered  on  the  petition  of  a  per- 
son or  persons  other  than  the  receiver,  and  in  no  ease  shall  the  receiver's 
accounts  be  passed,  settled  or  allowed,  unless  the  said  notice  provided  for  in 
this  section  shall  have  first  been  given  to  the  surety  or  sureties  on  the  official 
bond  of  such  receiver. 

§  716.    [Am'd,   1895.]    Certain  receivers  may  hold  real  property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment,  in  an  ac- 
tion in  the  supreme  court,  or  a  county  court,  or  in  a  special  proceeding  for 
the  voluntary  dissolution  of  a  corporation,  may  take  and  hold  real  property, 
upon  such  trusts  and  for  such  purposes  as  the  court  directs,  subject  to  the 
direction  of  the  court,  from  time  to  time,  respecting  the  disposition  thereof. 

Chapter  314,  Laws  of  1858,  as  amended  by  chapter  740,  Lews 
of  1894,  authorized  certain  actions  to  be  brought  by  receivers. 

This  statute  was  repealed  by  the  Eeal  Estate  Law,  §  232,  which 
reads  as  follows: 

§    232.    DisafBrmance  of  fraudulent  act  by  executor  and  others. 

An  executor,  administrator,  receiver,  assignee,  or  other  trustee,  may,  for 
the  benefit  of  creditors,  or  of  others  interested  in  real  property  held  in  trust, 
disaffirm,  treat  as  void  and  resist  any  act  done  or  transfer  or  agreement  made 
in  fraud  of  the  rights  of  any  creditor,  including  himself,  interested  in  such 
estate  or  property;  and  a  person  who  fraudulently  receives,  takes,  or  in  any 
manner  interferes  with  the  real  property  of  a  deceased  person,  or  an  insolvent 
corporation,  association,  partnership,  or  individual,  is  liable  to  such  executor, 
administrator,  receiver  or  other  trustee  for  the  same,  or  the  value  thereof, 
and  for  all  damages  caused  by  such  act  to  the  trust  estate.  A  creditor  of 
a  deceased  insolvent  debtor,  having  a  claim  or  demand  exceeding  one  hundred 
dollars  against  such  deceased,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  real  property  of  such  deceased,  disaffirm,  treat  as  void,  and 
resist  any  act  done  or  conveyance,  transfer  or  agreement  made  by  such 
deceased,  in  fraud  of  the  rights  of  any  creditor,  including  himself,  and  may 
maintain  an  action  to  set  aside  such  act,  conveyance,  transfer  or  agreement, 
without  having  first  obtained  a  judgment  on  such  claim  or  demand;  but  the 
same,  if  disputed,  may  be  established  on  the  trial.      The  judgment  in  such 


200     COEPOEATIONS  AND  EECEIVEBS  OP  COBPOEATIOWS. 

action  may  provide  for  the  sale  of  the  premises  or  property  involved,  when  a 
conveyance  or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be  administered 
according  to  law. 

The  statute  of  1858  was  also  repealed  by  the  Personal  Prop- 
erty Law,  and  a  substitute  therefor  enacted  as  §  7  of  that  law,  pro- 
viding in  substance  that  a  receiver  may  disaffirm  any  transfer 
made  in  fraud  of  the  rights  of  any  creditor  as  against  any  person 
taking  property  of  an  insolvent  corporation.  The  two  statutes  are 
evidently  intended  to  take  the  place  of  and  receive  the  construction 
given  to  the  original  statute  of  1858  and  its  amendments. 

In  1880  an  act  was  passed  relating  to  receivers  of  insolvent 
corporations  regulating  very  many  matters  of  practice  and  re- 
quiring notice  of  proceedings  to  be  given  to  the  attorney-general. 
Receivers'  Law,  chapter  537,  Laws  1880: 

§   1.   Copy  report  to  be  serTed  on  attorney-general. 

All  receivers  of  insolvent  corporations  who  are  now  required  by  law  to  make 
and  file  reports  of  their  proceedings  shall  hereafter,  at  the  time  of  making 
and  filing  such  reports,  serve  a  copy  thereof  upon  the  attorney-general  of  this 
State,  and  receivers  of  such  corporations  as  reported  to,  and  were  under  the 
supervision  of,  the  banking  department,  prior  to  their  appointment  as  such 
receivers,  and  who  have  not  been  discharged  from  their  respective  trusts,  and 
all  receivers  of  such  corporations,  that  may  hereafter  be  appointed,  shall  on 
the  first  day  of  January  and  July  of  each  year,  during  the  continuance  of 
their  respective  trusts  file  with  the  superintendent  of  the  banking  department 
a  report,  verified  by  oath,  in  such  form  as  the  superintendent  may  prescribe, 
showing  the  condition  of  their  respective  trusts.  (Thus  amended  by  Laws 
1881,  chap.  639.) 

§  2.   Motion  by  attorney-general  to  compel  making  report,  etc. 

In  case  any  receiver  of  an  insolvent  corporation  shall  neglect  to  make  and 
file  a  report  of  his  proceedings  for  thirty  days  after  the  time  he  is  now  re- 
quired by  law  to  make  and  file  such  report,  or  shall  neglect  for  the  same 
length  of  time  to  serve  a  copy  thereof  on  the  attorney-general,  as  required 
by  the  first  section  of  this  act,  the  attorney-general  may  make  a-  motion  in 
the  supreme  court  for  an  order  to  compel  the  making  and  filing  and  serving 
a  copy  on  him  of  such  report,  or  for  the  removal  of  such  receiver  from  his 
office. 

§  3.   Attorney-general  may  moTe  for  order  removing  receiver,  etc. 

The  attorney-general  may,  at  any  time  he  deems  that  the  interest  of  the 
stockholders,  creditors,  policy-holders,  depositors  or  other  beneficiaries  inter- 
ested in  the  proper  and  speedy  distribution  of  the  assets  of  any  insolvent  cor- 
poration will  be  subserved  thereby,  make  a  motion  in  the  supreme  court  at 
a  special  term  thereof,  in  any  judicial  district,  for  an  order  removing  the  re- 
ceiver of  any  insolvent  corporation,  and  appointing  a  receiver  thereof  in  his 
stead,  or  to  compel  him  to  account,  or  for  such  other  or  additional  order  or 
orders  as  to  him  may  seem  proper  to  facilitate  the  closing  up  of  the  affairs 
of  such  receivership,  and  any  appeal  from  any  order  made  upon  any  motion 
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under  this  section  shall  be  to  the  general  term  of  said  court  of  the  depart- 
ment in  which  such  motion  is  made.  (Thus  amended  by  Laws  1882,  chap. 
331,  §  1.) 

I  4.   Notices,  etc.,  mnst  be  served  on  attorney-general. 

A  copy  of  all  notices  of  motion  and  of  all  motion  papers,  and  a  copy  of  any 
other  application  to  the  court,  together  with  a  copy  of  the  order  or  judgment 
to  be  proposed  thereon  to  the  court,  in  every  action  or  proceeding  now  pend- 
ing for  the  dissolution  of  a  corporation  or  a  distribution  of  its  assets,  or 
which  shall  hereafter  be  commenced  for  such  purpose,  shall  in  all  cases  be 
served  on  the  attorney-general,  in  the  same  manner  as  provided  by  law  for  the 
service  of  papers  on  attorneys  who  have  appeared  in  actions,  whether  the 
applications  but  for  this  law  would  be  ex  parte  or  upon  notice,  and  no  order 
or  judgment  granted  shall  vary  in  any  material  respect  from  the  relief  speci- 
fied in  such  copy,  order  or  judgment,  unless  the  attorney-general  shall  appear 
on  the  return  day  and  have  been  heard  in  relation  thereto;  and  any  order  or 
judgment  granted  in  any  action  or  proceeding  aforesaid  without  such  service 
of  such  papers  upon  the  attorney-general,  shall  be  void,  and  no  receiver  of  any 
such  corporation  shall  pay  to  any  person  any  money  directed  to  be  paid  by 
any  order  or  judgment  made  in  any  such  action  or  proceeding,  until  the  ex- 
piration of  eight  days,  after  a  certified  copy  of  such  order  or  judgment  shall 
have  been  served  as  aforesaid  upon  the  attorney-general.  (Thus  amended  by 
Laws  1882,  chap.  331,  §  2.) 

[Laws  1882,  chap.  331,  §  3.  The  provisions  of  this  act  shall  only  apply  to 
actions  and  special  proceedings  heretofore  instituted  by  the  attorney-general 
and  to  such  as  shall  hereafter  be  instituted  by  him  for  the  purposes  aforesaid.] 

Still  another  act  was  passed  in  1883,  chapter  378,  which  is  as 
follows : 

§  1.  Wliere  application  for  appointment  of  a  receiver  to  be  made. 

Every  application  hereafter  made  for  the  appointment  of  a  receiver  of  a  cor- 
poration, other  than  applications  made  by  the  attorney-general  on  behalf  of 
the  people  of  the  State,  shall  be  made  at  a  special  term  of  the  supreme  court, 
held  in  and  for  the  judicial  district  in  which  the  principal  business  office  of 
the  corporation  is  located;  and  all  such  applications  made  by  the  attorney- 
general  shall  be  made  in  the  judicial  district  in  which  the  action  in  which 
the  appointment  is  sought  is  triable;  and  any  action  or  proceeding  hereafter 
brought  by  the  attorney-general  on  behalf  of  the  people  of  the  State  against 
any  corporation  for  the  purpose  of  procuring  its  dissolution,  the  appointment 
of  a  receiver,  or  the  sequestration  of  its  property,  may  be  brought  in  any 
county  of  the  State,  to  be  designated  by  the  attorney-general.  (Thus  amended 
by  Laws  1896,  chap.  282.) 

§  2.   Compensation  of  receivers;  division  in  certain  cases. 

A  receiver  of  a  corporation,  except  a  receiver  appointed  in  proceedings  for 
its  voluntary  dissolution,  is  entitled,  in  addition  to  his  necessary  expenses, 
to  such  commissions,  not  exceeding  two  and  one-half  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by  which  or  the  judge  by 
whom  he  is  appointed  allows,  but  except  upon  a  final  accounting  such  a  re- 
ceiver shall  not  receive  on  account  of  his  services  for  any  one  year  a  greater 
sum  than  twelve  thousand  dollars,  nor  for  any  period  less  than  a  year  more 
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than  at  that  rate.  Upon  final  accounting,  the  court  may  make  an  additional 
allowance  to  such  receiver,  not  exceeding  two  and  one-half  per  centum  upon 
the  sums  received  and  disbursed  by  him,  if  the  court  is  satisfied  that  he  has 
performed  services  that  fairly  entitle  him  to  such  additional  allowance. 
Where  more  than  one  receiver  shall  be  appointed,  the  compensation  herein 
provided  shall  be  divided  between  said  receivers.  (Thus  amended  by  Laws 
1886,  chap.  275;  Laws  1901,  chap.  506;  Laws  1906,  chap.  349.) 

§   2a.    Counsel;  compensation   of. 

If  the  receiver  of  a  corporation  employs  counsel  he  shall  within  three  months 
after  he  has  qualified  as  receiver  enter  into  a  written  contract  fixing  the  com- 
pensation of  such  counsel  at  not  exceeding  a  certain  amount  or  a  certain 
percentage  of  the  sums  received  and  disbursed  by  him,  which  contract  must 
be  approved  by  the  supreme  court,  on  at  least  eight  days'  notice  to  the  attor- 
ney-general. A  payment  by  such  receiver  to  his  counsel  on  account  of  services 
shall  only  be  made,  pursuant  to  an  order  of  the  court,  on  notice  to  the  at- 
torney-general and  subject  to  review  on  the  final  accounting.  A  contract  with 
counsel  shall  not  be  made  for  a  longer  period  than  eighteen  months,  but  may 
be  renewed  from  time  to  time  for  periods  of  not  more  than  one  year,  if  ap- 
proved by  the  supreme  court  on  at  least  eight  days'  notice  to  the  attorney- 
general.     (New,  added  by  Laws  1906,  chap.  349.) 

§  3.    Order  to  desgnate  place  of  deposit. 

All  orders  appointing  receivers  of  corporations  shall  designate  therein  one 
or  more  places  of  deposit,  wherein  all  funds  of  the  corporation  not  needed 
for  immediate  disbursement  shall  be  deposited,  and  no  deposits  or  investments 
of  such  trust  funds  shall  be  made  elsewhere,  except  upon  the  order  of  the 
court  upon  due  notice  given  to  the  attorney-general. 

§  4.  Receiver  to  report  in  detail  receipts  and  expenses  every  six 
months. 

It  shall  be  the  duty  of  every  receiver  of  an  insurance,  banking,  or  railroad 
corporation,  or  trust  company,  to  present  every  six  months  to  the  special 
term  of  the  supreme  court,  held  in  the  judicial  district  wherein  the  place  of 
trial  or  venue  of  the  action  or  special  proceeding  in  which  he  was  appointed 
may  then  be,  on  the  first  day  of  its  first  sitting,  after  the  expiration  of  such 
six  months,  and  to  file  a  copy  of  the  same,  if  a  receiver  pf  a  bank  or  trust 
company  with  the  bank  superintendent,  if  a  receiver  of  an  insurance  company, 
with  the  superintendent  of  insurance,  and  in  each  case  with  the  attorney-gen- 
eral, an  account  exhibiting  in  detail  the  receipts  in  his  trust,  and  the  expenses 
paid  and  incurred  therein  during  the  preceding  six  months;  and  it  shall  be 
unlawful  for  any  receiver  of  the  character  specified  in  this  section  to  pay 
to  any  attorney  or  counsel  any  costs,  fees  or  allowances  until  the  amounts 
thereof  shall  have  been  stated  to  the  special  term  in  this  manner,  as  expenses 
incurred,  and  shall  have  been  approved  by  that  court,  by  an  order  of  the  court 
duly  entered ;  and  any  such  order  shall  be  the  subject  of  review  by  the  appellate 
division  and  the  court  of  appeals  on  an  appeal  taken  therefrom  by  any  party 
aggrieved  thereby.  Of  the  intention  to  present  such  account  as  aforesaid,  the 
attorney-general  and  also  the  surety  or  sureties  on  the  ofiicial  bond  of  such 
receiver  shall  be  given  eight  days'  notice  in  writing;  and  the  attorney-general 
shall  examine  the  books  and  accounts  of  such  receiver  at  least  once  every 
twelve  months.  (Thus  amended  by  Laws  1885,  chap.  40;  Laws  1896,  chap. 
139.) 
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§  5.    IntervenoTs  to  pay  tlieir  own  expenses. 

In  case  of  the  intervention  of  any  policy-holder  or  depositor,  by  permission 
of  the  court,  such  policy-holder  or  depositor  shall  defray  the  legal  expenses 
thereof,  and  no  allowance  shall  be  made  for  costs  or  fees  to  any  attorney  of 
Bueh  policy-holder  or  depositor. 

§  6.    Affairs  to  be  closed  np  -within  one  year. 

The'  affairs  of  every  insolvent  corporation  nove  in  the  hands  of  any  receiver 
shall  be  fully  closed  up  by  the  receiver  thereof  within  one  year  from  the  pas- 
sage of  this  act  unless  the  court,  upon  application  by  said  receiver  and  upon 
due  notice  to  the  attorney-general,  shall  give  additional  time  for  that  purpose. 

§  7.   Attorney-general  may  apply  to  have  receiver  removed,  etc. 

The  attorney-general  may,  at  any  time  he  deems  that  the  interest  of  the 
stockholders,  creditors,  policy-holders,  depositors  or  other  beneficiaries  inter- 
ested in  the  proper  and  speedy  distribution  of  the  assets  of  any  insolvent  cor- 
poration will  be  subserved  thereby,  make  a  motion  in  the  supreme  court,  at 
a  special  term  thereof,  in  any  judicial  district,  for  an  order  removing  the  re- 
ceiver of  any  insolvent  corporation  and  appointing  a  receiver  thereof  in  his 
stead,  or  to  compel  him  to  account,  or  for  such  other  and  additional  order  or 
orders  as  to  him  may  seem  proper  to  facilitate  the  closing  up  of  the  affairs 
of  such  receivership,  and  any  appeal  from  any  order  made  upon  any  motion 
under  this  section  shall  be  to  the  general  term  of  said  court  of  the  depart- 
ment in  which  such  motion  is  made. 

§  8.    Copies  of  all  papers  to  be  served  on  attorney- general. 

A  copy  of  all  motions  and  all  motion  papers,  and  a  copy  of  any  other  appli- 
cation to  the  court,  together  with  a  copy  of  the  order  or  judgment  to  be  pro- 
posed thereon  to  the  court,  in  every  action  or  proceeding  now  pending  for  the 
dissolution  of  a  corporation  or  a  distribution  of  its  assets,  or  which  shall 
hereafter  be  commenced  for  such  purpose,  shall,  in  all  cases  be  served  on  the 
attorney-general,  in  the  same  manner  as  provided  by  law  for  the  service  of 
papers  on  attorneys  who  have  appeared  in  actions,  whether  the  applications 
but  for  this  law  would  be  ex  parte  or  upon  notice,  and  no  order  or  judgment 
granted  shall  vary  in  any  material  respect  from  the  relief  specified  in  such 
copy  or  order,  unless  the  attorney-general  shall  appear  on  the  return  day  and 
have  been  heard  in  relation  thereto;  and  any  order  or  judgment  granted  in 
any  action  or  proceeding  aforesaid,  without  such  service  of  such  papers  upon 
the  attorney-general,  shall  be  void,  and  no  receiver  of  any  such  corporation 
shall  pay  to  any  person  any  money  directed  to  be  paid  by  an  order  or  judg- 
ment made  in  any  such  action  or  proceeding,  until  the  expiration  of  eight  dajs 
after  a.  certified  copy  of  such  order  or  judgment  shall  have  been  served  as 
aforesaid  upon  the  attorney-general. 

§  9.   Where  applications  to  be  made. 

All  applications  to  the  court,  contemplated  by  this  act,  shall  be  made  in  the 
judicial  district  where  the  principal  office  of  the  corporation  against  which 
proceedings  are  taken  is  located,  excepting  such  applications  as  are  made  in 
actions  brought  by  the  attorney-general  on  behalf  of  the  people  of  the  State, 
and  all  such  applications  shall  be  made  in  the  judicial  district  in  which  the 
action  is  triable.     (Thus  amended  by  Laws  1896,  chap.  282.) 

§  10.   Preference  on  calendars. 

All  actions  or  other  legal  proceedings  and  appeals  therefrom  or  therein 
brought  by  or  against  a  receiver  of  any  of  the  insolvent  corporations  referred 
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to  in  this  act,  shall  have  a  preference  upon  the  calendars  of  all  courts  next 
in  order  to  actions  or  proceedings  brought  by  the  people  of  the  State  of  New 
York. 

§  11.   Repeal. 

All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

By  Laws  of  1884,  chapter  285,  provision  was  made  for  vesting 
of  title  to  real  estate  in  receivers  of  corporations.  Section  2  re- 
lates exclusively  to  transfer  of  securities  by  life  insurance  company, 
and  is  therefore  omitted. 

§  1.  All  property,  etc.,  to  vest  in  receiver  except  as  to  insurance 
companies. 

In  all  cases  where  receivers  have  been  or  shall  be  appointed  for  any  corpora- 
tion of  this  State  other  than  an  insurance  company  on  application  by  the 
attorney-general,  all  property,  real  and  personal,  and  all  securities  of  every 
kind  and  nature  belonging  to  such  corporation,  no  matter  where  located  or 
by  whom  held,  shall  be  transferred  to,  vested  in  and  held  by  such  receiver; 
provided,  however,  that  such  transfer  shall  only  be  made  when  directed  by  an 
order  of  the  supreme  court,  due  notice  of  the  application  for  such  order  having 
been  made  on  the  attorney-general  and  the  custodian  of  the  funds,  securities 
or  property. 

In  1886  special  provision  was  made  for  receiverships  of  corpo- 
rations dissolved  by  the  Legislature,  chapter  310,  Laws  of  1886. 
As  this  was  passed  for  a  special  exigency  it  is  omitted  here.  See 
People  V.  O'Brien,^  111  IST.  Y.  1,  as  to  constitutionality. 

Chapter  222,  Laws  1842,  relates  to  receivers  of  certain  banks 

only- 
Chapter  Yl,  Laws  of  1852,  was  repealed  as  to  §  1  by  chapter 
245,  Laws  of  1880.     Section  2  relates  only  to  receivers  of  mutual 
insurance  companies. 

Chapter  522  of  the  Laws  of  1898,  authorizes  receivers  of  corpo- 
rations to  sell  the  property  of  the  corporation  at  a  private  sale. 
Chapter  534  of  the  Laws  of  1898  is  entitled  "  An  act  to  facilitate 
the  collection  and  recovery  of  the  assets  of  the  corporations  for 
which  receivers  have  been  appointed,"  providing  that  upon  petition 
by  the  receiver  the  court  shall  order  any  person,  having  embezzled 
or  concealed  property  of  the  corporation,  to  submit  to  an  examina- 
tion relating  to  such  embezzlement,  concealing  or  withholding, 
and  restraining  such  person  from  disposing  of  the  property  of  the 
corporation  in  his  possession  until  the  further  order  of  the  court, 
making  further  provisions  with  reference  to  the  manner  of  exami- 
nation. 

Chapter  60  of  Laws  1902  is  entitled  "  An  act  to  simplify  the 
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procedure,  facilitate  the  settlement  and  reduce  the  expenditures  of 
receivers  on  dissolution  of  moneyed  corporations."  It  provides 
for  the  appointment  of  a  receiver  on  application  of  the  attorney- 
general,  for  the  manner  in  which  he  shall  discharge  his  duties, 
including  the  employment  of  counsel  and  proceedings  upon  his 
accounting  and  with  reference  to  his  discharge,  as  subsequently 
amended  by  chapter  705  of  the  Laws  of  1904. 

AETICLE   VII. 

JUBISDICTION  TO  APPOXITT  RECEIVER  UNDER  THE  DECISIONS 
AND  WHEN   EXERCISED. 

Subd.  I.  Jurisdiction  of  court  to  appoint  receiver,  295. 
2.    When  court  will  appoint  receiver,  211. 

Sub.  1.     Jurisdiction  of  Court  to  Appoint  Receiver. 

The  provisions  for  the  appointment  of  a  receiver  of  a  corpora- 
tion as  heretofore  given  at  length  are  —  §  1788  of  Code  in  an 
action  to  dissolve  a  corporation  as  authorized  by  §  1785.  This 
action  is  maintained  as  a  matter  of  right  on  proof  of  the  required 
facts  under  that  section,  and  the  receiver  is  either  temporary  or 
permanent  with  reference  to  his  appointment  either  before  or  after 
judgment. 

Again,  a  receiver  may  be  appointed  by  the  terms  of  §  1801  of 
the  Code  by  the  final  judgment  where  the  action  is  brought  under 
§§  1797  and  1798  to  annul  a  corporation.  This  section  seems  to 
provide  for  a  permanent  receiver  only. 

Again,  by  §  1810,  a  receiver  may  be  appointed,  where  the 
action  is  brought  under  articles  2d,  3d  or  4th  of  the  title.  This 
includes  actions  under  §  1781  against  directors  for  misconduct 
and  also  includes  the  two  cases  just  referred  tO',  viz.,  where  actions 
are  brought  under  §§  1785  and  1797  and  1798,  respectively, 
covering  the  same  cases  apparently  as  already  provided  for  by 
§§  1788  and  1801,  and  in  addition  it  provides  for  a  receiver  in  an 
action  for  foreclosure  of  a  mortgage  against  a  corporation  and 
also  where  an  action  is  brought  under  certain  circumstances  to 
preserve  the  assets  of  a  corporation,  and  still  further  in  a  special 
proceeding  for  the  dissolution  of  a  corporation.  This  latter  pro- 
ceeding is  provided  for  by  §§  2419  to  2431,  and  by  §  2423  it  is 
again  provided  that  a  temporary  receiver  may  be  appointed  in 
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suoh  case,  and  by  §  2429  a  permanent  receiver  is  provided  for  on 
such  voluntary  dissolution. 

Section  713  is  a  general  provision  for  appointment  of  receivers 
in  the  cases  specified  therein. 

In  King  v.  Barnes,  51  Hun,  550,  affirmed  without  opinion,  113 
N.  Y.  655,  it  is  held  that  these  provisions  are  not  exclusive  of  the 
right  to  appoint  a  receiver  to  carry  into  execution  the  judgment 
of  the  court,  that  in  such  case  receivers  are  appointed  on  general 
principles  of  equity,  independent  of  all  statutory  provisions. 
They  are  common-law  receivers,  custodians  of  the  property  only. 

In  Holland  Trust  Company  v.  Consolidated  Oas  and  Electric 
Light  Co.,  85  Hun,  454,  32  Supp.  830,  it  was  held  that  the  case 
presented  fell  within  subd.  2  of  §  1810  of  the  Code,  and  that  the 
receiver  whose  appointment  was  authorized  by  that  subdivision  is 
only  a  receiver  of  the  mortgaged  property,  that  the  practice  and 
power  of  the  court  is  therefore  substanially  the  same  as  it  was  in 
equity  or  chancery  before  these  provisions  of  the  Code.  It  was 
further  held  that  in  a  proper  case  a  receiver  should  be  appointed 
upon  the  foreclosure  of  a  mortgage  given  by  the  corporation  al- 
though the  receiver  had  previously  been  appointed  in  the  same 
action  in  an  action  instituted  for  the  foreclosure  of  a  junior 
mortgage. 

It  is  quite  clear  from  the  opinion  in  Decker  v.  Gardiner,  124 
N.  Y.  334,  that  there  is  no  inherent  power  in  a  court  of  equity  to 
appoint  a  receiver  of  a  corporation,  but  in  a  foreclosure  action  a 
receiver  of  the  property  mortgaged  may  be  appointed.  Such  an 
appointment  is  incidental  to  the  equity  powers  of  the  court,  but 
the  distinction  lies  in  the  extent  of  his  powers,  the  receiver  of 
mortgaged  property  being  appointed  as  in  case  of  an  individual 
mortgagor  and  the  receiver  being  limited  to  the  control  of  that 
property.  It  is  further  held  that  the  Court  of  Chancery  never  as- 
sumed this  jurisdiction  as  to  corporations  as  such  until  conferred 
by  statute,  and  that  this  rule  has  been  followed  in  this  country  and 
is  now  a  matter  of  statutory  regulation,  citing  Attorney-General  v. 
Uticatlns.  Co.,  2  Johns.  Ch.  389  ;  She  v.  Bloom,  5  Johns.  Ch.  366; 
Attorney-General  v.  Bank  of  Niagara,  Hopk.  Ch.  354. 

Bangs  v.  Duchinfield,  18  IST.  Y.  592,  is  often  cited  as  an  au- 
thority to  the  contrary,  but  on  examination  it  will  be  found  the 
decision  is  placed  upon  the  ground  that  the  action  of  the  court 
in  such  case  was  erroneous  but  not  void.  The  syllabus  is  mis- 
leading. 
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The  jurisdiction  of  chancery  did  not  extend  to  the  sequestra- 
tion of  property  of  a  corporation  by  means  of  a  receiver,  or  to  the 
winding  up  of  its  affairs,  or  to  control  or  restrain  the  usurpation 
of  franchises  by  corporate  bodies,  or  by  persons  claiming,  without 
right,  to  exercise  corporate  powers.  Eeceivers  in  this  State  act 
under  statutory  authority  which  prescribes  their  authority  and 
duties.  Attorney-General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371; 
Attorney-General  v.  Bank  of  Niagara,  Hopk.  354;  Belmont  v. 
Erie  Railroad,  52  Barb.  637;  Waterhury  v.  Merchants'  Union 
Exc.  Co.,  50  Barb.  157;  Bangs  v.  Mcintosh,  23  Barb.  591. 
Although  in  Lawrence  v.  Greenwich  Ins.  Co.,  1  Paige,  587,  and 
Leavitt  v.  Yeates,  4  Edw.  Ch.  173,  chancery  exercised  the  power 
in  peculiar  cases,  a  court  of  equity  in  the  absence  of  statute,  has 
no  authority  to  dissolve  a  corporation.  Slee  v.  Bloom,  20  Johns. 
669.  And  the  statutes  granting  such  powers  are  strictly  con- 
strued. In  re  Pyrolusite  Manganese  Co.,  29  Hun,  429 ;  Lehigh 
Coal  Co.  V.  Central  R.  R.  of  N.  -J.,  43  Hun,  546.  The  jurisdiction 
of  the  court  to  appoint  receivers  has  for  its  primary  object  the 
care  and  custody  of  the  property  which  is  the  subject  of  the 
receivership ;  pending  the  determination  involved  in  the  litigation, 
and  to  enable  the  court,  by  placing  the  property  under  the  con- 
trol of  its  officers  to  pursue  it,  to  answer  the  final  decree  which 
may  be  made  in  the  action.  Vilas  v.  Page,  11  St.  Rep.  416.  In 
Herring  v.  N.  Y.,  L.  E.  &  W.  B.  R.  Co.,  105  N.  Y.  340,  supra,  the 
provision  of  the  Code  of  Procedure  in  regard  to  the  dissolution  of 
corporations,  and  the  powers  and  duties  of  receivers  thereof,  and 
the  provisions  of  the  Eevised  Statutes  in  regard  thereto,  are  col- 
lated and  discussed.  It  seems  that  the  two  systems  of  procedure 
against  corporations,  provided  for  in  the  Revised  Statutes,  one 
by  an  equitable  action  brought  without  leave  of  the  court,  and 
the  other  by  a  legal  action  brought  with  leave,  have  been  con- 
tinued under  the  Codes,  and  until  the  passage  of  the  Code  of 
Civil  Procedure  there  was  no  statute  regulating  the  powers  and 
duties  of  receivers  appointed  in  equitable  actions.  The  power  of 
the  Supreme  Court  to  appoint  a  receiver  of  an  insolvent  corpora- 
tion is  limited  to  the  cases  prescribed  by  the  statute.  Lehigh  Coal 
Co.  V.  Central  R.  R.  of  N.  J.,  43  Hun,  546. 

The  emphatic  language  of  the  court  in  Matter  of  Binghamton 
General  Electric  Co.,  143  K  Y.  261,  is:  "  It  has  long  been  the 
settled  law  of  the  State  that  the  jurisdiction  of  chancery  does  not 
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extend  to  the  sequestration  of  property  of  a  corporation  by  a 
receiver,"  citing  United  Staies  Trust  Co.  v.  N.  Y.,  W.  8.  &  B. 
B.  R.  Co.,  101  K  Y.  478 ;  see  Code,  §  1810. 

The  power  to  appoint  a  receiver  of  rents  and  profits  was,  how- 
ever, inherent  in  the  Court  of  Chancery  in  actions  for  foreclosure. 
Hollenbeck  v.  Donnelly  94  N.  T.  342,  and  is  not  affected  hy  the 
character  of  the  mortgagor  whetier  an  individual  or  a  corpora- 
tion. United  States  Trust  Co.  v.  N.  Y.,  W.  8.  &  B.  R.  R.  Co., 
101  ]Sr.  Y.  478.  It  is  held  in  Murary  v.  Vcmderhilt,  39  Barb.  140, 
that  a  court  of  equity  has  power  to  appoint  a  receiver  of  a  foreign 
corporation  having  property  in  its  jurisdiction  independent  of 
statutory  provisions. 

No  mere  creditor  of  a  corporation  can  have  a  receiver  appointed 
until  he  has  had  judgment  and  execution  returned  when  satisfied. 
People  V.  Erie  R.  R.  Co.,  36  How.  129.  The  Supreme  Court  has 
no  power  to  appoint  a  receiver  of  the  property  of  any  corpora- 
tion, whether  domestic  or  foreign,  upon  the  filing  of  a  bill  by  a 
creditor  at  large  on  behalf  of  himself,  and  all  others  similarly  situ- 
ated. Lehigh  Coal,  etc.,  Co.  v.  Central  R.  R.  of  N.  J.,  43  Hun, 
546.  A  plaintiff  who  is  a  corporator  cannot  have  a  receiver  of  the 
corporation  appointed  in  an  action  against  private  individuals  to 
which  the  corporation  is  not  a  party.  Oroesheech  v.  Dunscomb,  41 
How.  302.  Where  insolvency  is  not  charged,  nor  a  dissolution 
of  a  corporation  asked,  a  receiver  cannot  be  appointed,  the  effect 
of  which  would  be  to  remove  all  the  directors.  Belmont  v.  Erie 
B.  R.  Co.,  52  Barb.  637.  A  receiver  cannot  be  appointed  on  peti- 
tion in  the  action  in  which  judgment  was  obtained  against  a  cor- 
poration, but  only  in  an  action  brought  for  the  purpose.  Clinch 
V.  Southside  R.  R.  Co.,  1  Hun,  636. 

A  court  of  original  jurisdiction  has  not  power  before  judgment 
in  an  action  in  which  a  receiver  pendente  lite  has  been  appointed, 
on  the  application  of  the  plaintiff,  to  make  an  order  continuing 
the  receivership  after  judgment  shall  have  been  rendered,  during 
the  pendency  of  any  appeal  which  may  be  taken  therefrom.  It 
seems  a  court  may  appoint  a  receiver  after  judgment  and  pending 
an  appeal  though  the  judgment  denies  relief  to  the  plaintiff,  but 
the  Code  contemplates  such  application  will  be  made  upon  the 
whole  case  including  the  adverse  judgment  and  does  not  permit 
the  order  to  be  made  in  anticipation  of  the  judgment.  ColvreU  v. 
Garfield  Nat.  Bank,  119  IST.  Y.  408. 
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Where  in  an  action  brought  to  prevent  funds  of  a  foreign  cor- 
poration from  being  taken  away  from  the  State  to  the  detriment  of 
the  resident  members,  the  court  has  jurisdiction  of  the  subject- 
matter,  and  the  facts  show  the  necessity  for  the  appointment  of  a 
temporary  receiver,  it  has  jurisdiction  to  appoint  such  a  receiver 
ex  parte,  and  its  right  to  do  so  is  not  dependent  upon  the  court 
acquiring  jurisdiction  over  the  person  of  the  defendant.  Olines  v. 
Supreme  Order  of  Iron  Hall,  22  Civ.  Pro.  K.  437,  20  Supp.  275, 
affirmed,  50  St.  Eep.  281. 

On  the  application  of  a  stockholder  a  receiver  may  be  ap- 
pointed of  an  insolvent  iron  furnace  company.  Osgood  v. 
Maguire,  61  N.  Y.  524.  Under  §  1810  the  Supreme  Court 
has  power  to  entertain  an  action  brought  by  a  stockholder  of 
a  corporation  organized  under  the  laws  of  New  Jersey,  for  the 
appointment  of  a  receiver  of  its  property  in  this  State,  on  the 
ground  that  it  was  insolvent,  and  a  receiver  of  its  effects  had  beeen 
appointed  in  that  State,  to  appoint  a  receiver  therein.  Woerv- 
shoffer  v.  North  Biver  Cons.  Co.,  6  Civ.  Pro.  E.  113. 

In  an  action  by  a  director  of  a  foreign  corporation  against 
another  director  thereof  for  an  accounting  of  its  property  received 
by  him,  an  order  for  appointment  of  a  receiver  should  be  limited  to 
property  in  the  State.  Acken  v.  Coughlin,  103  App.  Div.  1,  92 
Supp.  700. 

The  Supreme  Court,  at  the  instance  of  a  stockholder  of  a  foreign 
corporation,  whose  principal  place  of  business  is  within  the  State, 
has  jurisdiction  to  appoint  a  receiver  of  its  assets,  and  preserve 
them  for  the  benefit  of  creditors.  Reusens  v.  Manufacturing  & 
Selling  Co.,  99  App.  Div.  214,  90  Supp.  1010. 

While  the  courts  of  this  State  will,  under  certain  circumstances, 
appoint  a  receiver  of  the  property  of  a  foreign  corporation  in  this 
State  when  necessary  for  the  protection  of  the  stockholders  or 
creditors,  such  action  will  not  be  taken  because  of  general  allega- 
tions of  misconduct  on  the  part  of  directors  or  officers  of  such 
corporation.  Philips  v.  Sonora  Copper  Co.,  90  App.  Div.  140,  86 
Supp.  200. 

Section  1788,  authorizing  the  court  in  actions  against  corpora- 
tions to  appoint  a  receiver  at  any  stage  thereof,  does  not  justify 
the  appointment  of  a  receiver  on  the  allegations  of  the  complaint 
alone,  before  the  expiration  of  the  time  for  defendant  to  answer. 
The  appointment  before  final  judgment  not  being  authorized, 
Actions,  Vol.  1  —  14 
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except  where  it  satisfactorily  appears  that  it  is  necessary  for  the 
protection  of  plaintiff's  rights.  Kieley  v.  Barron  &  Cook  HeaJtmg 
&  Power  Co.,  87  App.  Div.  317,  84  Supp.  306. 

Where  an  action  for  the  dissolution  of  a  foreign  corporation  is 
brought  in  the  State  of  its  domicile,  in  which  a  temporary  receiver 
is  appointed  and  an  injunction  granted  restraining  the  officers  of 
the  corporation  from  conducting  its  business  or  from  collecting, 
receiving  or  disposing  of  its  assets,  a  stockholder  of  the  corpora- 
tion, who  is  also  its  secretary  and  treasurer,  may,  although  a  non- 
resident, maintain  an  action  in  the  State  of  New  York  to  pre- 
serve and  sequester  the  corporate  assets,  almost  all  of  which  are  in 
that  State,  by  virtue  of  subdivision  3  of  section  1810  which  au- 
thorizes the  maintenance  of  an  action  by  a  stockholder  to  preserve 
the  assets  of  a  corporation  having  no  officers  empowered  to  hold  the 
same. 

The  order  appointing  a  temporary  receiver,  and  the  judgment 
of  sequestration  entered  in  the  action  brought  in  the  State  of  New 
York,  are  not  void  because  no  notice  was  given  to  the  attorney- 
general,  as  required  by  chapter  378  of  the  Laws  of  1883,  as  that 
provision  of  the  act  relates  only  to  domestic  corporations.  Mac, 
Nahl  V.  Porter  Air-Lighter  Co.,  44  App.  Div.  102,  60  Supp.  694. 

Sections  1810-1812  do  not  interfere  with  the  inherent  power 
of  the  Supreme  Court  to  appoint  a  receiver  of  the  property  of  the 
corporation  as  distinguished  from  a  receiver  of  the  corporation 
itself.  Popper  v.  Supreme  Counsel,  61  App.  Div.  405,  70  Supp. 
637. 

In  Jacohus  v.  Diamond  Soda  Water  Mfg.  Co.,  94  App.  Div. 
366,  88  Supp.  302,  Laughlin,  J.,  in  opinion,  says  that  although 
there  is  no  demand  for  the  removal  of  directors,  or  the  election 
of  others  in  their  stead,  the  court,  under  the  circumstances  of  that 
case,  acquired  jurisdiction  to  appoint  a  receiver.  Citing  Halpin 
V.  Mutual  Brewing  Co.,  91  Hun,  226  (227). 

The  jurisdiction  of  the  court  to  appoint  receivers  of  property 
has  for  its  primary  object  the  care  and  custody  of  the  property 
which  is  the  subject  of  the  receivership  pending  the  determina- 
tion of  the  questions  involved  in  the  litigation  and  to  enable  the 
court  by  placing  the  property  under  the  control  of  its  officer  to 
preserve  it  to  answer  the  final  decree  which  may  be  made  in  the 
action.  Townsend  v.  Oneonta,  C.  &  B.  S.  B.  Co.,  88  App.  Div. 
208,  84  Supp.  427. 
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Sub.  2.    When  Court  Will  Appoint  Receiver. 

The  appointment  of  a  receiver  in  a  case  provided  for  by  law 
rests  in  the  sound  discretion  of  the  court.  VerplancJc  v.  Gaines, 
1  Johns.  Ch.  57.  And  a  receiver  will  not  be  denied  if  the  con- 
dition of  the  subject  of  the  controversy  requires  the  aid  of  such 
a  remedy.  Rogers  v.  Marshall,  38  How.  Pr.  33,  6  Abb.  Pr. 
(K  S.)  457.- 

If  a  majority  of  the  stockholders  of  a  corporation  neglect  to 
choose  officers  to  take  charge  of  the  property,  it  was  held  in  Law- 
rence V.  Greenwich  Fire  Ins.  Co.,  1  Paige,  587,  that  a  receiver 
will  be  appointed.  Where  the  trustees  of  a  dissolved  corporation 
permit  the  trust  to  lie  dormant  for  years,  a  receiver  may  be 
appointed  on  the  application  of  the  creditor,  ex  parte.  Matter  of 
PontiiLS,  26  Hun,  233.  Where  a  judgment  has  been  rendered 
sustaining  the  right  of  the  plaintiff  to  a  share  of  the  stock  and 
franchises  of  a  corporation  under  an  agreement  of  the  parties 
providing  for  its  incorporation,  the  court  is  authorized  in  the  exe- 
cution of  such  judgment  to  make  an  order  appointing  a  receiver 
of  the  property  of  the  corporation  and  appointing  a  referee  under 
whose  direction  a  corporate  election  of  directors  shall  be  held. 
King  v.  Barnes,  51  Hun,  550 ;  s.  c,  22  St.  Eep.  47,  113  E".  Y.  476, 
23  St.  Eep.  263. 

On  the  application  of  a  stockholder  a  receiver  may  be  appointed 
for  an  insolvent  fire  insurance  company.  Osgood  v.  McOuire,  61 
Barb.  54,  affirmed,  61  N.  Y.  524.  If  a  corporation  voluntarily 
appears  in  an  action  by  the  attorney-general  for  its  dissolution, 
the  court  has  jurisdiction  to  appoint  a  receiver.  Attorney-Oen- 
eral  v.  The  Guardian  Mutual  Life  Ins.  Co.,  77  N".  Y.  272.  A 
judgment  having  been  recovered  against  a  corporation  and  execu- 
tion levied,  a  trustee  of  its  bonds  being  insane,  a  receiver  was 
appointed  at  the  suit  of  the  bondholder  on  notice  to  the  creditors 
and  the  attorney-general.  Ettlinger  v.  Persian  Rug  and  Carpet 
Co.,  66  Hun,  94,  49  St.  Eep.  408,  20  Supp.  772,  affirmed,  142 
N.  Y.  189. 

A  receiver  appointed  in  an  action  against  a  corporation  and 
certain  of  its  directors  for  waste  and  to  prevent  alienation  of  its 
property  should  not  be  continued  after  judgment  nor  creditors 
restrained  from  enforcing  their  rights,  where  it  appears  that  the 
offending  directors  have  resigned  and  others  have  been  elected  in 
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their  place.     Halpin  v.  Mutual  Brewing  Co.,  91  Hun,  220,  36 
N.  Y.  Supp.  151,  appeal  dismissed,  148  JST.  Y.  744. 

In  case  of  default  on  the  part  of  a  railroad  company  to  apply 
interest,  it  is  not  material  that  its  affairs  are  properly  managed, 
the  bondholders  are  entitled  to  a  receiver.  Van  Benthuysen  v. 
Central  N.  E.  &  W.  B.  B.  Co.,  45  St.  Eep.  16,  17  Supp.  709. 
A  court  of  equity  will  enforce  a  provision  in  a  mortgage  for  the 
appointment  of  a  receiver  in  case  of  default.  Keogh  Mfg.  Co.  v. 
Whiston,  26  Abb.  K  C.  358,  14  N.  Y.  Supp.  344. 

A  receiver  ought  not  to  be  appointed  except  in  case  of  necessity, 
to  protect  the  stockholders  or  creditors  from  loss,  or  to  prevent 
abuse  of  the  corporate  franchises,  inasmuch  as  he  displaces  the 
directors  or  other  trustees  selected  by  the  stockholders,  and  under 
the  direction  of  the  court  has  the  control  of  its  property  and 
effects  and,  when  authorized  so  to  do,  the  exclusive  power  to  use 
its  franchises.  City  of  Bochester  v.  Bronson,  41  How.  78. 
Where  a  judgment  creditor  applied  for  apointment  of  a  receiver 
of  a  corporation  which  set  up  that  the  judgment  was  obtained  by 
fraud  and  collusion,  and  time  was  given  to  enable  defendant  to 
move  to  open  the  judgment,  and  it  failed  to  do  so,  held,  the  court 
was  authorized  to  infer  the  defence  was  without  merit.  Loder  v. 
N.  Y.,  Utica  &  0.  B.  B.  Co.,  4  Hun,  222.  Where  the  president 
of  a  railroad  acted  substantially  as  contractor  and  chief  engineer, 
and  as 'such  made  certificates  for  work  done  in  excess  of  amount 
due,  which  he  paid  as  president,  held,  a  case  for  a  receiver. 
People  V.  Bruff,  9  Abb,  IST.  C.  153.  Where  plaintiffs  do  not  show 
themselves  entitled  to  have  a  dissolution  of  the  corporation,  a 
receiver  will  not  be  appointed.  Denihe  v.  N.  Y.  &  Bosendale 
Lime,  etc.,  Co.,  80  N.  Y.  599.  When  a  receiver  has  been  ap- 
pointed the  order  cannot  be  vacated  by  consent.  People  v.  Gloie 
Mut.  Ins.  Co.,  60  How.  82.  In  an  action  for  the  appointment  of 
a  receiver  the  corporation  is  a  necessary  party.  MicMes  v.  Boch- 
ester City  Bank,  11  Paige,  118.  A  receiver  will  not  be  appointed 
until  the  creditor  has  exhausted  his  remedy  at  law,  and  an  execu- 
tion must  be  returned  unsatisfied  in  whole  or  in  part.  Dambman 
V.  Empire  Mill,  12  Barb.  341 ;  Oalwwy  v.  United  States,  etc., 
Sugar  Co.,  13  Abb.  211.  Where  a  corporation  transferred  its 
property  and  assets  to  a  new  corporation,  upon  the  sole  considera- 
tion of  shares  of  stock  in  the  new  company,  a  receiver  was  ap- 
pointed in  an  action  brought  by  a  creditor  on  his  judgment.     Bar- 
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clay  V.  Quicksilver  Mining  Co.,  6  Lans.  25.  For  appointment  of 
receiver  of  foreign  corporation,  see  Murray  v.  Vanderhilt,  39  Barb. 
140;  O'Brien  v.  Chicago,  etc.,  B.  B.  Co.,  53  Barb.  568;  Dehener 
r.  Drew,  57  Barb.  438 ;  §  1812,  Code  of  Civ.  Pro. ;  Bedmond  v. 
Eoge,  3  Hun,  lYl ;  Hamilton  v.  Accessory  Transit  Co.,  26  Barb. 
46.  A  receiver  will  not  be  appointed  upon  affidavits  on  informa- 
tion and  belief.  Livingston  v.  Bank  of  N.  Y.,  26  Barb.  304; 
Bank  of  Columbia  v.  Attorney-General,  1  Paige,  511.  In  Beople 
v.  Albany  &  8.  B.  B.,  7  Abb.  (K  S.)  290,  an  application  for  a 
receiver  was  denied  on  ground  that  moving  papers  did  not  sbow 
defendants  were  irresponsible  or  about  to  perform  the  act  sought 
to  be  restrained. 

Upon  a  motion  for  the  appointment  of  a  receiver  of  the  corpora- 
tion, allegations  made  by  the  creditor  applying,  thoiigh  on  in- 
formation and  belief,  are  to  be  taken  as  true  where  the  facts 
peculiarly  within  defendant's  knowledge  are  not  denied.  Hol- 
land Trust  Co.  V.  Consolidated  Gas  and  Electric  Light  Co.,  85 
Hun,  454,  66  St.  Eep.  291,  32  Supp.  830.  A  corporation,  like  an 
individual,  is  insolvent  when  it  is  not  able  to  pay  its  accruing 
debts.  Insolvency  means  a  general  inability  to  answer  in  a  course 
of  business  the  liabilities  existing  capable  of  being  enforced. 
Brouwer  v.  Harbeck,  9  N.  Y.  594.  An  application  for  the  ap- 
pointment of  a  receiver  of  a  corporation  on  the  ground  of  insol- 
vency is  addressed  to  the  sound  discretion  of  the  court,  regulated 
by  legal  principles.  Denike  v.  New  York  and  Bosendale  Co.,  80 . 
N.  Y.  599. 

The  consideration  which  should  guide  the  discretion  of  the 
court  are  the  public  interests,  those  of  the  stockholders  and  cred- 
itors, and  a  receiver  will  be  appointed  or  the  officers  of  the  cor- 
poration retained  as  these  interests  seem  most  likely  to  be  best  sub- 
served. City  of  Bochester  v.  Branson,  41  How.  78.  Where  prop- 
erty has  ceased  to  be  an  adequate  security  for  the  amount  unpaid 
on  mortgage,  and  the  person  liable  for  the  debt  is  insolvent,  a 
proper  case  is  presented  for  the  appointment  of  a  receiver  of  the 
rents  and  profits  of  the  property.  Burlingame  v.  Farce,  12  Hun, 
144 ;  Hollenbeck  v.  Donndl,  94  IST.  Y.  342.  It  is  held  in  Quincy 
v.  Cheeseman,  4  Sandf.  Ch.  465 ;  Bank  of  Ogdensburg  v.  Arnold, 
5  Paige,  38,  that  this  rule  is  limited  to  a  case  where  the  whole 
amount  of  the  mortgage  is  due. 

In  an  action  brought  by  a  judgment  creditor  of  a  domestic  cor- 
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poration  for  the  sequestration  of  its  property,  an  order  appoint- 
ing a  temporary  receiver  thereof  will  not  be  granted  as  a  matter 
of  right  upon  the  complaint  alone,  even  though,  having  the  usual 
verification,  unless  such  complaint  states  all  the  allegations  thereof 
positively ;  such  relief  should  not  be  granted  until  final  judgment, 
except  in  a  case  where  it  satisfactorily  appears  that  it  is  essential 
to  the  protection  of  the  plaintiff's  rights  that  it  be  granted  before. 

Facts  and  circumstances  with  reference  to  the  condition  and 
management  of  the  corporate  affairs,  showing  that  the  appoint- 
ment of  a  temporary  receiver  is  necessary  in  order  to  rendor 
effectual  a  final  judgment  in  favor  of  the  plaintiff,  should  be 
shown.  Kieley  v.  Barron  &  Cooke  H.  &  P.  Co.,  87  App.  IHv. 
317,  84  Supp.  306. 

A  receiver  ought  not  to  be  appointed  except  in  case  of  necessity 
to  protect  the  stockholders  or  creditors  from  loss,  or  to  prevent 
abuse  of  the  corporate  franchises,  inasmuch  as  he  displaces  the 
directors  or  other  trustees  selected  by  the  stockholders,  and  under 
the  direction  of  the  court  has  the  control  of  its  property  and 
effects  and,  when  authorized  so  to  do,  the  exclusive  power  to  use 
its  franchises.     City    of   BocJiester   v.    Branson^    41    How.    78. 

It  was  held  in  Attorney-General  v.  Bank  of  Columhia,  1  Paige 
Ch.  511,  that  pending  an  appeal  where  the  principle  upon  which 
the  appointment  of  a  receiver  was  pending  was  in  question,  the 
court  would  not  appoint  a  receiver,  there  being  no  danger  appre- 
hended to  the  fund.  A  receiver  will  not  be  appointed  for  a 
manufacturing  company  at  the  suit  of  a  general  creditor  or  a  dis- 
solution of  the  company  and  the  distribution  of  its  funds  on  the 
ground  of  its  insolvency.  Oalway  v.  TJ.  8.  Steam  Sugar  Refining 
Co.,  36  Barb.  256,  21  How.  Pr.  313,  13  Abb.  211. 

A  receiver  of  a  corporation  will  not  be  appointed  unless  the 
persons  who  invoke  such  action  clearly  establish  that  the  remedy 
is  necessary  to  protect  their  interests  from  imminent  and  serious 
danger.  Thalmann  v.  Hoffman  House,  27  Misc.  140,  58  Supp. 
227. 

A  temporary  receiver  of  a  defendant  corporation  should  not  be 
appointed  in  an  action  by  the  representative  of  a  deceased  stock- 
holder against  the  directors  and  oificers  to  compel  them  to  account 
for  and  pay  over  property  alleged  to  have  been  wasted  when 
neither  the  complaint  nor  the  moving  affidavit  shows  that  the 
corporation  is  insolvent  or  in  danger  of  becoming  so,  or  that  there 
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is  danger  that  the  corporate  property  will  be  removed  from  the 
jurisdiction,  or  materially  injured  or  destroyed.  A  receiver  v?ill 
not  be  appointed  merely  because  the  representative  of  the  former 
owner  of  one-half  of  the  capital  stock  is  dissatisfied  with  the 
management  of  the  corporation.  Hastings  v.  Tousey,  121  App. 
Div.  815. 

Where  all  the  officers  (except  the  secretary)  and  all  the  di- 
rectors of  an  insolvent  corporation  resign  for  the  express  purpose 
of  instituting  an  action  to  procure  the  appointment  of  a  receiver 
of  the  corporation  under  subd.  3  of  §  1810,  which  provides 
that  a  receiver  of  the  property  of  a  corporation  may  be  appointed 
in  "An  action  brought  by  the  attorney-general,  or  by  a  stock- 
holder, to  preserve  the  assets  of  a  corporation,  having  no  officer 
empowered  to  hold  the  same,"  such  resignations  are  neither  legal 
nor  effective,  since  this  statute,  although  its  language  is  broad 
enough  to  cover  any  case  in  which  a  corporation  is  without  officers, 
was  never  designed  to  permit  the  officers  of  a  corporation  to 
abandon  their  posts  of  duty  and  abdicate  their  official  functions 
for  the  express  purpose  of  shifting  their  burdens  to  the  shoulders 
of  the  court ;  when  the  stock,  effects  and  property  of  a  corporation 
are  not  sufficient  to  pay  all  of  its  just  demands  or  to  afford  a 
reasonable  security  to  those  who  deal  with  it,  or  if  for  any  other 
reason  the  interests  of  the  stockholders  require  it,  the  officers  of 
the  corporation  may  ask  for  its  dissolution  and  for  the  applica- 
tion of  a  receiver  under  other  statutes  (§§  2419—2423),  in  which 
case  the  officers  are  not  required  to  resign,  but  the  action  is  insti- 
tuted in  their  official  capacity.  Zeltner  v.  Zeltner  Brewing  Co., 
174  IST.  T.  24Y,  affirming  79  App.  Die.  136,  80  Supp.  338.  See 
also  YorJcville  Bank  v.  Zeltner  Brewing  Co.,  80  App.  Div.  578, 
80  Supp.  839 ;  Zeltner  v.  Zeltner  Brewing  Co.,  85  App.  Div.  387, 
83  Supp.  366., 

AETICLE  VIII. 

APPOINTMENT  AND  QUALIFICATION  OF  KECEIVEB. 

Sudd.  I.  Proceedings  to  obtain  appointment,  2t6. 

Rule  8o.    Time  and  place  of  application  for  appointment  of  receiver j 

effect  on  subsequent  suits;  removal  of,  216. 
Subd.  2.    Who  may  be  appointed,  221. 

§  90,  Code.     Clerks  in  New  York  or  Kings  not  to  be  referee,  receiver, 
etc.,  221. 
Subd.  3.  Receivers  bond  and  liability,  222. 
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Snb.  1.    Proceedings  to  Obtain  Appointment.    Bule  80. 

Rule  80.  Seqaestration  of  property;  receiver,  motion,  for;  where 
made;  effect  of,  on  subsequent  snits;  removal  of. 

All  motions  for  the  sequestration  of  the  property  of  corporations,  or  for 
the  appointment  of  receivers  thereof,  must  be  made  in  the  judicial  district 
in  which  the  principal  place  of  business  of  said  corporations,  respectively, 
is  situated,  except  that  in  actions  brought  by  the  attorney-general  in  behalf 
of  the  people  of  this  State,  when  it  shall  be  made  to  appear  that  such  seques- 
tration is  a  necessary  incident  to  the  action,  and  that  no  receiver  has  already 
been  appointed,  a  motion  for  the  appointment  of  one  may  be  made  in  any 
county  within  the  judicial  district  in  which  such  action  is  triable.  No  motion 
can  be  made,  or  other  proceeding  had  for  the  removal  of  a  receiver,  elsewhere 
than  in  the  judicial  district  in  which  the  order  for  his  appointment  was  made. 
And  where  a  receiver  has  been  appointed,  his  appointment  shall  be  extended 
to  any  subsequent  suit  or  proceeding  relating  to  the  same  estate  or  property 
in  which  a  receiver  is  necessary. 

Chapter  3Y8,  of  Laws  of  1883,  relating  to  the  appointment  of  re- 
ceivers and  proceedings  in  the  cause,  as  amended,  is  given  under 
Article  VI. 

A  receiver  of  a  corporation  may  be  appointed  in  the  county  in 
which  the  action  is  brought,  notwithstanding  rule  80,  which  cannot 
have  the  effect  to  prevent  a  party  from  suing  in  the  county  where 
he  resides.  Smith  v.  Danzig,  3  Civ.  Pro.  E.  127.  Section  769 
of  the  Code,  which  provides  where  motions  may  be  made,  is  modi- 
fied, and  so  far  as  it  applies  to  motions  for  the  appointment  of  a 
receiver  of  an  insolvent  corporation  is  concerned,  superseded  by 
§  1,  chapter  378,  Laws  of  1883,  which  provides  where  such 
motions  must  be  made.  United  States  Trust  Company  y.  N.  Y., 
W.  S.  &  B.  B.  B.  Co.,  6  Civ.  Pro.  E.  90.  United  States  Trust 
Co.  V.  N.  Y.  W.  S.  &  Buffalo  B.  B.  Co.,  35  Hun,  341,  affirmed, 
101  ]Sr.  Y.  478,  holds  that  the  statute  as  to  place  where  applica- 
tion for  receiver  shall  be  made,  does  not  apply  to  an  application 
for  the  appointment  of  a  receiver  of  mortgaged  property  pend- 
ing an  action  to  foreclose  the  mortgage,  and  an  application 
for  such  receivership  may  still  be  made  in  the  district  in 
which  the  venue  was  made.  See  this  act,  however,  as  amended 
1896,  chapter  282,  as  given  above.  Where  a  matter  is  to  be 
brought  before  the  court,  upon  a  regular  notice  of  eight  days, 
a  notice  of  the  motion,  with  a  copy  of  the  proposed  order, 
must  be  served  upon  the  attorney-general.  Where  it  is  to  be 
brought  before  the  court  by  an  order  to  show  cause,  a  copy  of 
the  order  to  show  cause,  and  of  the  proposed  order,  should  be 
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served  upon  him.  It  is  not  necessary  to  serve  upon  him  notice  of 
the  application  for  the  order  requiring  cause  to  he  shown. 
Greason  v.  Ooodwillie  Wyman  Co.,  38  Hun,  138.  An  action 
hrought  to  sequestrate  the  property  of  a  corporation  is  within  the 
statute  requiring  notice  to  be  given  the  attorney-general,  and 
where  the  requirements  of  §  8  were  not  complied  with,  either  in 
proceedings  for  the  temporary  appointment  of  a  receiver,  or  in 
the  final  judgment,  both  appointments  were  held  void.  The  ser- 
vice of  the  papers,  as  required  by  that  section,  is  essential  to  the 
jurisdiction  of  the  court,  and  a  failure  to  make  such  service  cannot 
properly  be  corrected  without  an  entirely  new  proceeding.  Whit- 
ney V.  N.  Y.  &  Atlantic  B.  B.  Co.,  32  Hun,  164.  In  Morrison  v. 
Menhaden  Co.,  37  Hun,  522,  where  notice  had  not  been  given  to  the 
attorney-general,  upon  due  notice  being  given  him,  and  an  order 
entered  appointing  such  receiver  nunc  pro  tunc,  such  order  was  held 
at  least  valid  from  the  time  it  was  made.  Where  a  court,  in  one 
judicial  district,  has  power  to  remove  a  receiver  appointed  in  an 
action  in  another,  it  has  no  power  to  make  a  new  appointment. 
Attrill  V.  Bockaway  Improvement  Co.,  25  Hun,  376,  509.  A 
general  judgment  creditor  is  not  entitled  to  notice  of  application 
for  the  appointment  of  a  receiver  of  a  corporation.  Morrison  v. 
Menhaden  Co.,  37  Hun,  522. 

In  Olmstead  v.  Bochester  &  Pittsburg  B.  B.  Co.,  8  St.  Kep.  856, 
it  was  held  that  the  principal  business  office  of  the  company  is  at 
the  place  specified  in  its  articles  and  its  by-laws  and  reports, 
where  all  its  books  of  transfer,  stock  books  and  accounts  of  receipts 
and  disbursements  are  kept  and  the  election  of  directors  held. 

It  was  held  before  the  statute  of  1883  that,  as  a  general  rule, 
the  appointment  would  not  be  made  on  an  ex  parte  application. 
Davoe  v.  Ithaca,  etc.,  B.  B.  Co.,  5  Paige,  521 ;  People  v.  A.  &  8. 
B.  B.  Co.,  7  Abb.  (N.  S.)  265;  Palmer  v.  Clark,  4  Abb.  K  C. 
25 ;  Loder  v.  N.  Y.,  Utica,  etc.,  B.  B.  Co.,  4  Hun,  22. 

Service  of  motion  papers,  etc.,  upon  the  attorney-general,  in  a 
judgment  creditor's  suit  for  sequestration,  is  jurisdictional,  and 
the  omission  to  do  so  renders  the  appointment  of  a  receiver 
therein  void.  Whitney  v.  N.  Y.  and  Atlantic  B.  B.  Co.,  32  Hun, 
164.  But  notice  of  an  ancillary  receiver  of  the  property  of  a 
foreign  corporation,  situate  in  this  State,  is  not  required. 
Woerishhoffer  v.  North  B.  C.  Co.,  6  Civ.  Pro.  113, 

Where  a  special  proceeding  is  taken  to  determine  the  question 
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as  to  the  validity  of  claims  against  a  corporation  which  has  been 
dissolved  and  vehose  assets  are  in  the  hands  of  a  receiver,  it  is  not 
necessary  that  a  copy  of  the  motion  papers  should  be  served  upon 
the  attorney-general  under  the  provisions  of  §  8,  chap.  378, 
Laws  of  1883,  since  such  a  proceeding  merely  determines  the  con- 
troversy between  the  receiver  and  the  claimant,  and  it  not  one  for 
the  distribution  of  the  assets  of  the  corporation.  People  v.  Ameri- 
can Steam  Boiler  Im.  Co.,  3  App.  Div.  504,  38  Supp.  406. 

Order  Appointing  Temporary  Receiver  and  Fixing  Penalty  of  Bond 
in  Action  for  Sequestration. 

(Caption.) 


THE    KINGSTON    NATIONAL    BANK 

agst. 

THE  JAMES   CEMENT   COMPANY. 


On  reading  and  iiling  the  complaint  herein,  duly  verified  January 
15,  1887,  and  the  notice  of  motion  herein,  with  proof  of  the  service 
of  said  complaint  and  said  notice  of  motion  on  the  defendant  herein, 
and  on  Denis  O'Brien,  attorney-general  of  the  State  of  New  York: 
Now,  on  motion  of  E.  Bernard,  the  attorney  for  the  above  plaintiff, 
no  one  appearing  in  opposition  thereto,  it  is  ordered  that  Amasa 
Humphrey,  of  the  city  of  Kingston,  be  and  he  hereby  is  appointed 
receiver  of  the  defendant,  the  James  Cement  Company,  its  stock, 
bonds,  property,  franchises,  contracts,  things  in  action  and  efEeets 
of  every  kind  and  nature,  with  the  usual  powers  and  duties  according 
to  the  laws  of  this  State,  and  the  practice  of  this  court,  upon  his 
executing  and  acknowledging,  in  the  usual  form,  and  filing  with  the 
clerk  of  this  court,  for  the  county  of  Ulster,  a  bond  to  the  people  of 
the  State  of  New  York  in  the  penal  sum  of  $15,000,  with  at  least  two 
sufiBcient  sureties,  freeholders  or  householders  of  the  State  of  New 
York,  who  shall  severally  justify,  conditioned  for  the  faithful  dis- 
charge of  their  duties  and  for  all  moneys  or  property  of  every  kind 
received  by  him  as  such  receiver,  which  bond  is  to  be  approved  as 
to  its  sufficiency,  form  and  manner  of  execution  by  a  justice  of  thip 
court. 

Second.  That,  upon  filing  said  bond  so  approved,  said  receiver 
proceed  forthwith  to  collect  and  receive  the  debts,  demands  and  other 
property  of  said  corporation,  and  to  preserve  the  property  and  the 
proceeds  of  the  debts  and  demands  collected,  to  sell  or  otherwise  dis- 
pose of  the  property,  or  to  do  any  other  act  or  thing  in  regard  to  said 
property,  or  in  his  office  as  receiver,  as  hereinafter  directed  by  this 
court,  to  collect,  receive  and  preserve  the  proceeds,  and  to  maintain 
any  action  or  special  proceeding  for  either  of  those  purposes. 

Third.  That  the  principal  value  of  the  property  of  said  defendant 
consists  of  its  cement  quarries  and  mills  and  kilns,  and  of  the  prop- 
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erty  used  in  connection  therewith,  and  that  said  property  is  of  greater 
value  when  kept  and  used  together  than  when  separated,  and  that 
said  property  shall  not  be  sold  or  disposed  of  by  said  receiver  so  as  to 
impair  the  convenient  and  practical  use  of  said  mills,  kilns  or  quarries 
without  the  order  of  this  court;  that  the  real  estate  of  said  defendant 
shall  not,  nor  shall  any  part  thereof,  be  sold  by  said  receiver  without 
a  like  order,  and  that  said  receiver  shall,  until  otherwise  ordered  by 
this  court,  use  and  manage  said  property  with  a  view  to  the  contin- 
uance of  said  business  of  said  defendant. 

Fourth.  That  the  defendant,  its  directors,  officers,  agents  and  ser- 
vants, and  all  persons  whomsoever,  having  notice  of  this  order,  be  and 
they  hereby  are  enjoined  from  in  any  manner  interfering  with  said 
receiver  in  the  discharge  of  his  duties  as  such,  and  from  collecting 
any  of  its  debts  or  demands,  and  from  paying  out,  disposing  of,  or  in 
any  way  transferring  or  delivering  to  any  person  any  of  the  money, 
property  or  effects  of  the  said  defendant,  except  to  deliver  the  same 
to  the  said  receiver. 

Fifth.  That  the  said  receiver  shall  deposit  all  funds  of  the  defend- 
ant, coming  in  his  hands  not  needed  for  immediate  disbursement,  in 
the  Kingston  National  Bank  of  Kingston,  New  York. 

C.  E.  INGALLS, 

Justice  Supreme  Court. 

Order  Appointing  Eeceiver  with  Temporaxy  Injunction. 

(Caption.) 


ri48  N.  Y.  744. 


Paul  Halpin 

agst. 

The  Mutual  Brewing  Company,  Matthew 
Coleman,  Thomas  D.  Coleman,  Patrick  Cole- 
man, Michael  T.  Coleman,  The  Coleman 
BreWing  Company,  Frederick  Eder,  Edward 
Joyce,  John  N.  Hayward,  Christian  F. 
Tietjen,  Trustee  of  John  N.  Hayward,  T. 
D.  Coleman  &  Brother,  Dennis  Coleman, 
Louis  F.  Duesing  and  George  S.  Mitchell. 

On  reading  and  filing  the  summons  and  complaint  in  this  action, 
the  affidavits  of  Maurice  J.  Power  (recite  names  of  other  persons 
making  affidavits)  and  the  order  to  show  cause  why  an  injunction 
should  not  issue,  and  a  receiver  be  appointed,  and  the  consent  of  the 
Albany  City  National  Bank,  the  owners  of  500  shares  of  the  capital 
stock  of  the  Mutual  Brewing  Company,  and  of  the  plaintiff,  Paul 
Halpin  and  Edward  Duffy,  owners  of  250  shares  of  the  capital  stock 
of  the  Mutual  Brewing  Company,  and  the  affidavits  of  Frederick 
Eder,  in  opposition  thereto,  and  after  hearing  Peter  A.  Hendrick, 
Esq.,  on  the  part  of  the  plaintiff,  in  support  of  the  motion  (recite 
other  appearances),  and  it  appearing  that  the  defendant  the  Mutual 
Brewing  Company  is  insolvent,  and  that  it  is  necessary  for  the  pro- 
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tection  of  its  property  and  the  rights  of  its  creditors  and  stockholders 
that  a  receiver  be  appointed,  and  that  its  creditors  should  be  enjoined 
from  bringing  any  actions  against  it,  and  it  appearing  that  the  sum- 
mons and  complaint,  affidavits  and  order  to  show  cause,  were  served 
upon  the  defendants,  The  Mutual  Brewing  Company,  Frederick  Eder, 
Louis  W.  Duesing,  John  N.  Hayward  and  Christian  F.  Tietjen, 
trustee,  etc.,  and  upon  the  attorney-general  of  the  State  of  New  York, 

Now,  on  motion  of  Durnin  &  Hendrick,  attorneys  for  the  plaintiff, 
it  is, 

Ordered,  that  Edward  Duffy,  Esq.,  be  and  he  is  hereby  appointed 
receiver  of  the  property  and  assets  of  the  defendant.  The  Mutual 
Brewing  Company,  its  stocks,  bonds  and  property,  both  real  and 
personal,  contracts,  things  in  action  and  effects  of  every  kind  and 
nature,  with  the  usual  powers  and  duties  of  receivers,  as  provided  by 
the  Code  of  Civil  Procedure  and  in  the  practice  of  this  court,  and  the 
said  receiver  be  and  he  is  hereby  authorized  to  conduct  and  carry  on 
the  business  of  The  Mutual  Brewing  Company  and  to  employ  and 
discharge  help  and  purchase  materials  to  carry  on  the  business,  and 
incur  liability  therefor,  and  it  is 

Further  ordered,  that  said  receiver,  before  entering  upon  the  dis- 
charge of  his  duties  as  herein  provided,  execute  and  file  with  the 
clerk  of  the  county  of  Queens  a  bond  to  the  people  of  New  York,  in  the 
penal  sum  of  $10,000,  with  two  sufficient  sureties  to  be  approved  by 
this  court.    And  it  is 

Further  ordered,  that  the  receiver  deposit  with  The  People's  Trust 
Company  of  Brooklyn,  N.  Y.,  any  sum  of  money  in  his  hands  in 
excess  of  $10,000  which  is  to  be  kept  by  him  for  immediate  disburse- 
ments in  the  conduct  of  his  trust.    It  is 

Further  ordered,  that  the  president,  officers,  agents  and  servants 
of  the  defendant.  The  Mutual  Brewing  Company,  be  and  each  of  them 
is  hereby  enjoined  and  restrained  from  interfering  with  the  property 
and  assets  of  the  defendant.  The  Mutual  Brewing  Company,  or  the 
conduct  of  its  business,  and  the  said  president,  officers,  agents  and 
servants  of  the  defendant,  The  Mutual  Brewing  Company,  be  and 
they  are  each  hereby  directed  to  transfer  and  turn  over  to  said  re- 
ceiver all  books  of  account,  property  and  assets  of  the  defendant.  The 
Mutual  Brewing  Company,  of  every  kind  and  nature  now  in  their 
hands  or  under  their  control.     It  is 

Further  ordered,  that  the  creditors  of  the  said  corporation  and  all 
persons  whosoever,  having  notice  of  this  order  be  and  they  are  hereby 
enjoined  from  bringing  any  action  against  the  said  defendant.  The 
Mutual  Brewing  Company,  for  the  recovery  of  any  sum  of,  money  or 
from  taking  any  further  proceeding  in  such  an  action  heretofore 
commenced,  or  any  further  proceedings  on  any  judgment  recovered 
against  said  defendant.  The  Mutual  Brewing  Company,  or  any 
execution  issued  thereon.     It  is 

Further  ordered,  that  said  receiver  is  authorized  to  conduct  and 
carry  on  the  business  of  said  defendant.  The  Mutual  Brewing  Com- 
pany, as  herein  provided,  until  the  further  order  of  this  court,  and 
that  the  said  receiver  be  and  he  is  hereby  authorized  to  apply  to  the 
court  for  any  further  instructions  at  any  time  as  he  may  deem  proper. 
It  is 
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Further  ordered,  that  the  injunction  heretofore  granted  restraining 
the  sheriff  of  the  county  of  Queens  from  proceeding  under  the  execu- 
tions issued  to  him  against  the  defendant,  The  Mutual  Brewing  Com- 
pany, be  and  the  same  is  hereby  continued  until  the  further  order  of 
this  court ;  it  is 

Further  ordered,  that  Christian  F.  Tietjen,  trustee  of  John  N. 
Hayward  and  T.  D.  Coleman  &  Brothers,  be  and  he  is  hereby  re- 
strained from  foreclosing  the  chattel  mortgage  made  to  him  as  such 
trustee,  by  the  defendant,  The  Mutual  Brewing  Company. 

JOHX  COTTIEE, 

Clerk. 

Sub.  2.     Who  May  Be  Appointed.     §  90. 

Section  66,  Article  III,  title  IV,  chapter  8,  Part  3,  9th  ed. 
Revised  Statutes,  supra,  is  as  follows: 

Any  of  the  directors,  trustees  or  other  officers  of  such  corporation,  or  any 
of  its  stockholders,  may  be  appointed  receivers,  who,  before  entering  upon  the 
duties  of  their  appointment,  shall  give  such  security  to  the  people  of  this 
State,  and  in  such  penalty,  as  the  court  shall  direct,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  their  appointment,  and  for  the  due  accounting 
of  all  moneys  received  by  them. 

I  90.  [Added,  1877;  am'd,  1896,  1897.]  Clerk  in  New  York,  or 
Kings,  not  to  be  referee,  receiver,  etc. 

No  person  holding  the  office  of  clerk,  deputy-clerk,  special  deputy-clerk,  or 
assistant  in  the  clerk's  office,  of  a,  court  of  record  within  the  county  of  New 
York,  shall  hereafter  be  appointed,  by  any  court  or  judge,  a  referee,  receiver 
or  commissioner,  except  by  the  written  consent  of  all  the  parties  to  the  action 
or  special  proceeding,  other  than  parties  in  default  for  failure  to  appear  or 
to  plead. 

A  general  agent  of  a  corporation  was  held  properly  appointed 
receiver  to  close  up  a  business  against  the  opposition  of  one  of 
the  parties,  he  being  the  person  specified  in  the  agreement  as 
the  one  who  should  close  up  the  affairs  unless  objected  to  by  both 
parties.  Hanover  Fire  Ins.  Co.  v.  Oermarda  Fire  Ins.  Co.,  33 
Hun,  539.  In  Be  Eagle  Iron  Worhs,  8  Paige,  385,  the  court 
appointed  the  president  and  bookkeeper  of  the  corporation  re- 
ceivers, it  not  appearing  that  they  were  responsible  for  the  bank- 
ruptcy of  the  company.  The  principle  that  an  officer  of  a  cor- 
poration is  not  disqualified  to  be  appointed  receiver,  and  that  the 
request  of  the  majority  of  the  stockholders  in  a  railroad  fore- 
closure is  entitled  to  great  weight  in  the  selection  was  applied  in 
United  States  Trust  Co.  v.  N.  Y.  West  Shore,  etc.,  Co.,  Abb.  Ann. 
Dig.  1885,  p.  296. 

A  clerk  of  the  court  cannot  be  appointed  receiver  under  §  90 
of  the  Code  unless  all  parties  consent,  but  such  an  appointment 
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is  an  irregularity  only  and  cannot  be  availed  of  collaterally. 
Moore  v.  Taylor,  40  Hun,  56.  As  to  appointment  of  party  en- 
joined, see  Eddy  v.  Co-operative  Dress  Ass'n,  3  Civ.  Pro.  E.  434. 
A  trust  company  has  been  appointed  receiver  of  two  banking 
institutions.  Matter  of  Krdckerhocker  Bank,  19  Barb.  602.  The 
secretary  of  an  insolvent  savings  bank  who  had  been  used  by 
directors  shortly  after  appointment  to  verify  a  false  statement  of 
solvency,  held,  not  a  fit  person  to  be  appointed  its  receiver  on 
their  nomination.  People  v.  Third  Ave.  Savings  Bank,  50  How. 
22.  The  appointment  of  a  trustee  of  an  insolvent  corporation  as 
receiver  will  be  set  aside  when  it  appears  to  have  been  made  in  a 
collusive  action.     Wilson  v.  Barney,  5  Hun,  257. 

By  chapter  425,  Laws  1885,  trust  companies  may  be  appointed 
receivers  by  the  court  without  giving  security.  By  §  2429  of  the 
Code,  on  voluntary  dissolution  of  a  corporation  one  of  its  officers 
may  be  appointed  receiver. 

The  rule  is  that  private  preferences  must  yield  to  public  con- 
siderations, and  that  all  parties  have  a  right  to  rely  upon  the  un- 
biased judgment  of  the  court  in  making  such  an  appointment. 
Matter  of  Empire  City  Bank,  10  How.  498.  A  trustee  whose 
business  it  is  to  watch  the  receiver,  was  held  not  a  proper  person 
to  be  appointed  under  the  old  chancery  practice.  Bank  of  Monroe 
V.  Schermerhorn,  1  Clarke's  Ch.  166 ;  and  Chancellor  Walworth, 
in  Attorney-General  v.  Bank  of  Columbia,  1  Paige,  511,  said: 
"  Public  policy  requires  that  the  directors  shall  understand  dis- 
tinctly that  if  they  so  manage  the  concerns  of  the  institution  as 
to  produce  insolvency,  the  property  and  effects  of  the  institution 
will  be  taken  from  them  entirely  and  will  be  placed  in  the  hands 
of  those  who  will  investigate  their  conduct  fearlessly  and  im- 
partially." See  Keeler  v.  Brooklyn  Elevated  B.  B.  Co.,  9  Abb. 
K  C.  166. 

Sub.  3.    Receiver's  Bond  and  Liability. 

Section  66,  Article  III,  title  IV,  chapter  8,  Part  3,  R.  S.,  pro- 
vides for  security,  as  follows : 

Any  of  the  directors,  trustees  or  other  officers  of  such  corporation,  or  any 
of  its  stockholders,  may  be  appointed  receivers  who,  before  entering  upon  the 
duties  of  their  appointment,  shall  give  such  security  to  the  people  of  this 
State,  and  in  such  penalty,  as  the  court  shall  direct,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  their  appointment  and  for  the  due  accounting  of 
all  moneys  received  by  them. 
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The  extent  of  the  liability  of  a  surety  can  be  determined  only 
by  the  terms  of  the  bond,  and  he  will  not  be  held  bound  by  the 
adjudication  against  his  principal  unless  it  is  so  provided  for  by 
the  terms  of  the  bond.  Thompson  v.  MacOregor,  81  E".  Y.  592. 
No  action  can  be  maintained  against  the  sureties  on  the  bond  of 
a  deceased  receiver  until  an  accounting  has  been  had  to  settle  the 
liability  of  the  receiver.  French  v.  Dauchy,  57  Hun,  100,  10 
Supp.  446,  affirmed,  138  N.  Y.  610.  The  remedy  of  a  party 
having  a  claim  as  to  funds  or  property  in  the  hands  of  a.  receiver 
is  to  apply  to  a  court  on  notice  for  relief.  People  v.  Banh  of 
Dansville,  39  Hun,  187 ;  People  of  State  of  N.  Y.  v.  Nat.  Trust 
Co.,  82  K  Y.  283. 

Where  a  temporary  receiver,  appointed  in  an  action  to  seques- 
trate the  property  of  the  corporation,  has  duly  executed  and  filed 
the  requisite  bond,  and  thereafter,  under  the  judgment  in  the 
action,  is  continued  as  permanent  receiver,  while  a  further  bond 
may  be  executed  in  the  discretion  of  the  court,  he  is  under  no 
obligation  to  furnish  it  until  required  to  do  so,  and  his  failure  to 
do  so  does  not  affect  his  power  to  act  as  permanent  receiver. 
Jones  V.  Blum,  145  K  Y.  333,  64  St.  Eep.  806. 

Bond  of  Beceiver. 

Know  all  men  by  these  presents.  That  we,  Amasa  Humphrey,  as 
principal,  and  James  S.  Winne,  of  the  city  of  Kingston,  Ulster  county, 
N.  Y.,  by  occupation  a  hotel-keeper,  and  James  F.  Brower,  of  the  city 
of  Kingston,  Ulster  county,  N.  Y.,  by  occupation  a  banker,  and 
Jacob  L.  DeWitt,  of  said  city,  by  occupation  a  merchant,  as  sureties, 
are  held  and  firmly  bound  unto  the  people  of  the  State  of  New  York 
in  the  sum  of  $15,000,  to  be  paid  to  the  said  people;  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  the  25th  day  of  January,  1907. 

Whereas,  At  a  Special  Term  of  the  Supreme  Court,  held  at  the 
City  Hall,  in  the  city  of  Albany,  on  the  25th  day  of  January,  1907, 
in  an  action  pending  between  the  Kingston  National  Bank,  plaintiff, 
and  the  James  Cement  Company,  defendant,  on  application  of  the 
plaintiff,  Amasa  Humphrey  was  duly  appointed  temporary  receiver 
of  all  the  property,  debts,  equitable  interests,  rights  and  things  in 
action,  effects  and  estate,  real  and  personal,  of  the  said  James 
Cement  Company,  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure. 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if 
the  said  Amasa  Humphrey  shall  faithfully  discharge  his  duties  as 
such  receiver,  and  duly  account  for  all  moneys  or  property  of  every 
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kind  received  by  him  as  such  receiver,  then  this  obligation  shall  he 
void,  otherwise  to  be  in  full  force  and  effect. 

AMASA  HUMPHEEY. 

JAMES  P.  BEOWEE. 

JAMES  S.  WINNE. 

JACOB  L.  DE  WITT. 

Sealed  and  delivered  in  the  presence  of 

V.  B.  VAN  WAGONEN. 

(Add  acknowledgment,  justification  and  approval.) 

The  appointment  of  a  receiver  is  completed  by  the  filing  and 
entry  of  the  order  appointing  him,  and  when  he  executes  and  files 
his  bond  his  title  to  the  property  will  relate  back  to  the  time  of 
his  appointment.  Matter  of  Hoagland-Bobinson  Co.,  36  Misc.  28, 
72  Supp.  435. 

AETICLE  IX. 

BIGHTS,  FOWEBS  Ain>  DUTIES  OF  BECEIVEB. 

Subd.  I.   Title  of  receiver  to  property,  224. 

Subd.  2.   Powers,  duties  and  liabilities  of  receiver,  227. 

Subd.  3.   Counsel  and  their  compensation,  253. 

Rule  81.  Power  of  receiver  to  employ  counsel,  253. 

Section  1,  chapter  285,  Laws  of  1884,  is  as  follows: 

§  I.  All  property,  etc.,  to  vest  in  receiver,  except  as  to  insnranoe 
companies. 

In  all  cases  where  receivers  have  been  or  shall  be  appointed  for  any  cor- 
poration of  this  State  other  than  an  insurance  company,  on  application  by 
the  attorney-general,  all  property,  real  and  personal,  and  all  securities  of 
every  kind  and  nature  belonging  to  such  corporation,  no  matter  where  located 
or  by  whom  held,  shall  be  transferred  to,  vested  in  and  held  by  such  receiver; 
provided,  however,  that  such  transfer  shall  only  be  made  when  directed  by  an 
order  of  the  supreme  court,  due  notice  of  the  application  for  such  order  hav- 
ing been  made  on  the  attorney-general  and  the  custodian  of  the  funds,  secur- 
ities or  property. 

The  statute,  §  67,  title  IV,  etc.,  supra,  vests  all  the  estate,  real 
and  personal,  of  the  corporation  in  the  receiver,  and  §  68  gives 
him  the  power  and  authority  conferred  by  law  on  trustees  for  the 
estate  of  an  insolvent  debtor.  These  provisions  consist  of  §§  1  to 
62  of  article  8,  title  I,  chapter  5,  part  II  of  the  Revised  Stat- 
utes, 8th  ed.,  page  2524.  The  object  of  the  statute  is  to 
take  away  the  franchises  of  the  corporation  and  its  power  of  action 
immediately  on  a  petition  for  a  receiver  being  filed,  if  its  prayer 
is  granted.     Matter  of  Berry,  26  Barb.  55. 
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A  receiver,  though  he  may  be  appointed  in  a  suit  brought  by  a 
simple  creditor  or  stockholder,  takes  the  whole  estate  for  the  bene- 
fit of  all  its  creditors.  Binn  v.  Astor  Fire  Ins.  Co.,  59  JST.  Y.  143. 
A  decree  upon  the  application  of  the  attorney-general  dissolving 
the  corporation,  vests  in  the  latter  all  the  property  of  the  corpora- 
tion. The  receiver  represents  both  the  corporation  and  the  cred- 
itors and  stockholders,  and  in  his  character  as  trustee  for  the 
latter  he  may  disaffirm  and  maintain  an  action  to  set  aside  illegal 
or  fraudulent  transfers  of  the  property  of  the  corporation  made 
by  its  officers  or  agents,  or  to  recover  its  funds  or  securities  in- 
vested if  misapplied.  Matter  of  Attorney-General  v.  Guardian 
Mutual  Life  Ins.  Co.,  11  N.  Y.  272.  Title  may  vest  in  a  receiver 
without  a  conveyance.  Attorney-General  v.  Atlantic  Mutual  Life 
Ins.  Co.,  34  Hun,  636.  A  judgment  creditor  cannot  take  prop- 
erty on  execution  from  a  receiver.  Chapman  v.  Douglas,  5  Daly, 
244.  The  receiver's  title  relates  back  to  the  time  of  the  granting 
of  the  order  of  reference  to  appoint  a  receiver,  and  all  transfers 
made  after  that  time  are  void.  Matter  of  Berry,  26  Barb.  55.  A 
tax  can  only  be  properly  assessed  against  the  corporation  in  the 
name  of  the  receiver.  Matter  of  Mallory,  18  St.  Rep.  499.  He 
has  no  title  personally,  biit  his  possession  is  that  of  the  court  and 
as  receiver  he  represents  a  separate  and  independent  legal  exist- 
ence, and  an  order  made  in  an  action  brought  against  him  per- 
sonally and  not  as  receiver  and  not  in  any  way  purporting  to 
affect  him  in  his  official  character,  has  no  force  or  bearing  upon 
him  as  receiver.  Eddy  v.  Co-operative  Dress  Ass'n,  3  Civ.  Pro. 
R.  434. 

An  order  appointing  a  receiver  sequestrates  the  property  by 
operation  of  law  and  the  title  vests  by  relation  as  of  the  date  of 
the  order.  Matter  of  Eagle  Iron  WorJcs,  8  Paige,  385  ;  Deming  v. 
N.  Y.  Marble  Co.,  12  Abb.  66 ;  Lottimer  v.  Lord,  4  E.  D.  Smith, 
183 ;  Van  Alstyne  v.  Cook,  25  N.  Y.  485 ;  Smith  v.  N.  Y.  Consoli- 
dated, etc.,  Co.,  18  Abb.  420.  The  order  cannot,  however,  as 
against  third  persons,  date  or  relate  back  beyond  the  time  of  grant- 
ing it.  Van  Alstyne  v.  Cooh,  25  N.  Y.  489.  No  person  has  a 
right  to  interfere  with  the  possession  of  the  receiver,  and  if  he 
does  so  he  is  in  contempt  of  the  authority  of  the  court  and  punish- 
able as  such.  Matter  of  Woven  Tape  Skirt  Co.,  12  Hun,  111  ; 
Noe  V.  Gibson,  1  Paige,  513.  This  is  true  even  though  the  re- 
ceiver declines  to  act  as  such.  The  property  being  in  the  custody 
Actions,  Vol,  1  —  15 
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of  the  court,  persons  having  liens  upon  it  have  no  right  to  inter- 
fere with  its  possession  by  the  receiver  without  an  adjudication  by 
the  court.  If,  however,  the  property  is  in  the  possession  of  the 
sheriff  under  a  levy  made  under  an  execution  and  not  in  the  pos- 
session of  the  receiver,  and  is  sold  by  the  sheriff  without  the 
permission  of  the  court,  such  sale  is  not  absolutely  void,  but  at 
most  can  be  held  to  be  irregular.  Varnum  v.  Hart,  119  N.  Y. 
101.  On  appointment  of  a  receiver  in  a  proceeding  to  dissolve  a 
corporation,  the  property  becomes  vested  in  him  and  a  State  court 
may  enjoin  creditors  from  proceeding  against  such  property. 
Matter  of  Schuyler  Steam  Tow  Boat  Co.,  64  Hun,  384,  43  St.  Eep. 
163,  18  Supp.  87,  affirmed  without  opinion,  136  K  Y.  169,  re- 
versed, 154  U.  S.  256. 

By  the  proper  presentation  to  a  State  Court,  after  due  notice  of 
the  application,  of  a  petition  praying  for  the  dissolution  of  a  cor- 
poration and  upon  the  appointment  of  a  receiver,  the  court 
acquires  jurisdiction  of  the  subject-matter,  and  although  the  re- 
ceiver has  not  actually  taken  the  property  of  the  corporation  into 
his  manual  possession,  the  jurisdiction  of  the  court  over  it  is 
exclusive.  The  appointment  of  the  receiver  is  completed  by  the 
filing  and  entering  of  the  order  appointing  him,  although  he  may 
be  directed  to  execute  and  file  a  proper  bond  before  he  proceeds 
to  discharge  his  duty ;  when  that  is  done  he  can  take  actual  manual 
possession  of  the  property  and  his  title  relates  back  to  the  date 
of  appointment.  ISTo  other  court,  therefore,  either  Federal  or 
State,  can  obtain  jurisdiction  over  the  property  after  the  filing 
and  entry  of  the  order,  even  under  process  upon  which  possession 
was  taken  prior  to  the  filing  of  the  bond.  Matter  of  Schuyler 
Steam  Tow  Boat  Co.,  136  N.  Y.  169,  reversed  under  title  Moran 
V.  Sturges,  154  IT.  S.  256. 

A  temporary  receiver  is  an  officer  and  representative  of  the 
court  and  is  at  all  times  entitled  to  its  advice  and  direction. 
People  V.  St.  Nicholas  Bank,  76  Hun,  525,  58  St.  Eep.  843,  28 
Supp.  114.  A  temporary  receiver  in  sequestration  proceedings 
has  power  to  examine  a  person  alleged  to  have  possession  of  prop- 
erty that  he  should  take  possession  of.  Rich  v.  Sargent,  61  St. 
Eep.  852,  30  Supp.  139,  23  Civ.  Pro.  E.  359. 

It  is  not  a  general  rule  that  a  receiver  can  only  take  title  for  an 
insolvent  person  or  corporation  by  a  formal  conveyance.  The 
general  rule  is  otherwise  as  in  the  case  of  receivers  of  insolvent 
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corporations.  The  title  of  receivers  in  such  cases  to  real  and  per- 
sonal .property,  both  in  this  country  and  ii;  England,  is  generally 
statutory  and  not  under  any  formal  conveyance.  Matter  of 
Attorney-Oeneral  V.  Atlantic  Mut.  Life.  Ins.  Co.,  100  K  Y.  279. 

A  receiver  on  voluntary  dissolution  of  a  corporation  takes  title 
to  the  assets  upon  the  order  of  appointment,  and  np  superior  lien 
can  be  required  by  the  levy  of  an  attachment  between  the  making 
of  the  order  and  the  time  the  receiver  takes  possession.  Dickey 
V.  Bates,  13  Misc.  489,  35  Supp.  525.  The  title  of  a  receiver  of 
a  corporation  to  its  assets  does  not  relate  back  so  as  to  divest  the 
lien  of  an  execution  levied  betvreen  his  appointment  and  qualifi- 
cation where  the  corporation  had  no  defence  to  the  action,  but 
delayed  recovery  of  judgment  by  the  interposition  of  a  frivolous 
answer.  Matter  of  Lewis  v.  Fowler  Mfg.  Co.,  89  Hun,  208,  34 
Supp.  983,  69  St.  Kep.  44. 

The  general  rule  is  that  after  property  has  once  passed  into  the 
possession  of  a  receiver,  no  lien  can  be  acquired  thereon  or  action 
taken  with  reference  thereto  without  leave  of  the  court.  Attorney- 
General  V.  Continental  Life  Ins.  Co.,  28  Hun,  360,  affirmed,  93 
IT.  Y.  630. 

Sub.  2.    Powers,  Duties  and  Liabilities  of  Beceiver. 

The  receiver  has  such  an  interest  in  the  property  as  is  sufficient 
to  enable  him  to  prosecute  an  action  to  set  aside  a  mortgage  exe- 
cuted by  the  corporation  without  the  assent  of  the  stockholders. 
Vail  V.  Hamilton,  85  N.  Y.  453.  Or  to  avoid  a  chattel  mortgage 
upon  the  property  of  the  corporation.  Rudd  v.  Robinson,  54  Hun, 
339,  7  Supp.  535,  reversed,  126  N.  Y.  113.  In  such  case  the 
receiver  represents  not  only  the  creditor  in  whose  suit  he  has  been 
appointed,  but  the  other  creditors  of  the  corporation,  and  is  em- 
powered to  maintain  an  action  to  set  aside  a  mortgage  by  chapter 
314  of  the  Laws  of  1858.  He  may  bring  an  action  to  determine 
what  bonds  which  have  been  issued  by  a  company  are  secured  by 
a  mortgage  issued  by  it,  and  what  bonds  should  be  excluded  from 
sharing  in  the  proceeds  arising  from  the  foreclosure  of  the  mort- 
gage. Herring  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  105  N.  Y.  340. 
And  he  may  maintain  an  action  to  determiiie  the  validity  of  bonds 
and  to  what  extent  a  mortgage  is  a  valid  and  subsisting  lien  upon 
the  property  of  the  corporation.  Hubbell  v.  Syracuse  Iron  Works, 
42  Hun,   182,  4  St.  Eep.   690.     A  receiver  may  disaffirm  the 
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validity  of  acts  of  a  corporation  void  in  themselves  where  such 
acts  are  forbidden  and  unauthorized  by  law.  Hoyt  v.  Thompson, 
5  N.  Y.  320 ;  Leavitt,  Receiver,  v.  Yates,  4  Edw.  Ch.  134.  A 
receiver  of  an  insolvent  corporation  suing  for  the  benefit  of  its 
creditors,  on  a  cause  of  action  which  the  corporation  itself  could 
not  have  sued  upon,  to  recover  back  payments  made  by  the  cor- 
poration in  fraud  of  the  creditors,  represents  rather  creditors 
than  the  corporation,  and  a  claim  against  the  corporation  cannot 
be  offset  against  a  claim  due  to  the  representative  of  the  creditors, 
Osgood  V.  Ogden,  3  Abb.  Ct.  of  App.  Dec.  425. 

A  receiver  may  sometimes  assert  the  rights  of  creditors  which 
he  might  be  unable  to  assert  as  representative  of  a  corporation 
upon  the  principle  which  permits  a  receiver  of  an  insolvent  cor- 
poration in  the  interest  of  creditors  to  disaffirm  dealings  of  the 
debtor  in  fraud  of  their  rights.  Pittsburg  Carbon  Co.  v.  McMil- 
lan, 119  ]Sr.  Y.  46,  24  Abb.  N.  C.  96,  28  St.  Kep.  807,  affirming 
24  St.  Kep.  848,  53  Hun,  67,  23  Abb.  K  C.  298,  6  Supp.  433. 

A  receiver  may  take  advantage  of  any  fraud  in  derogation  of 
the  rights  of  creditors  and  any  transaction  prohibited  by  law,  to 
which  the  corporation  was  a  party.  Nathan  v.  Whitloch,  9  Paige, 
152  ;  Atkinson  v.  Rochester  Printing  Co.,  114  JST.  Y.  168 ;  Osgood 
V.  Lay  tin,  3  Abb.  Ct.  of  App.  Dee.  418.  He  has  also  the  right  of 
action  against  the  stockholders  of  the  company  to  recover  the 
amount  of  their  unpaid  subscriptions  to  its  capital  stock.  Dayton 
V.  Borst,  31  ]Sr.  Y.  435;  Sagory  v.  Dubois,  3  Sandf.  Ch.  466; 
Whittlesey  v.  Prantz,  74  N.  Y.  456 ;  Pentz  v.  Hawley,  1  Barb.  Ch. 
122.  He  may  prosecute  the  stockholders  separately  if  he  sees  fit. 
Van  Wagonnen  v.  Clark,  22  Hun,  497.  He  may  maintain  an 
action  to  restrain  judgment  creditor  from  proceeding  against  a 
stockholder  on  account  of  his  unpaid  subscription.  Rankine  v. 
Elliot,  16  ISr.  Y.  377.  The  receiver  has  the  right  of  action  against 
the  directors  of  a  corporation  who  misapplied  its  funds  or  suffered 
them  to  be  wasted  by  gross  neglect  or  inattention.  Brinkerhoff 
V.  Bostwick,  88  IST.  Y.  52.  As  to  his  right  to  assign  a  claim,  see 
Mann  v.  Fair  child,  2  Keyes,  106.  Receivers  have  power  to  com- 
promise doubtful  claims.  Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch. 
642.  It  must  be  added,  however,  that  this  power  should  not  he 
exercised  except  by  direction  of  the  court.  He  is  authorized  to 
collect  rents  and  profits  of  real  estate.  Wyckoff  v.  Scofield,  98 
E".  Y.  475 ;  Lofsky  v.  Manger,  8  Sandf,  Ch,  69.     A  temporary 
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receiver  of  a  bank  has  no  power  without  an  order  of  the  court  to 
surrender  collaterals  pledged  as  security  for  a  loan  to  offset  the 
amount  of  the  debt  against  a  deposit.  A  temporary  receiver  is 
an  officer  and  representative  of  the  court  and  is  at  all  times 
entitled  to  and  must  receive  the  advice  and  protection  of  the  court. 
His  powers  are  limited  by  §§  1788  and  1789,  which  expressly 
confer  upon  the  court  the  duty  of  enlarging  them  from  time  to 
time  as  the  exigencies  of  the  situation  may  require.  People  v.  Si. 
Nicholas  Bank,  76  Hun,  522,  58  St.  Eep.  843,  28  Supp.  114. 

The  court  my  direct  immediate  payment  or  a  reference  or  such 
other  proceeding  as  may  be  necessary  to  determine  the  rights  of 
parties  at  issue  and  to  preserve  the  rights  of  all  other  parties  in 
interest.  Matter  of  Ensign,  95  N.  Y.  664 ;  Cuykendall  v.  Com- 
ing, 88  N.  Y.  138,  where  a  party  may  be  allowed  to  bring  an 
action  (Parker  v.  Browning,  8  Paige,  388 ;  People  v.  Remington, 
19  Abb.  E".  C.  350),  and  the  court  has  power  to  take  proceedings 
in  such  an  action.  Attorney-General  v.  North  Amer.  Life  Ins. 
Co.,  6  Abb.  ]!^.  C.  293.  The  court  has  power  to  extend  the  time 
to  present  claims  against  the  assigned  estate.  The  rule  as  to  dis- 
tribution of  the  assets  of  an  insolvent  corporation  under  the  Re- 
vised Statutes  is  construed  in  Binn  v.  Astor  Fire  Ins.  Co.,  59  N.  Y. 
143;  Matter  of  Harmony  Fire.  &  Marine  Ins.  Co.,  45  N.  Y.  310; 
Owen  V.  Kellogg,  56  Hun,  455;  Smith  v.  Manhattan  Ins.  Co.,  4 
Hun,  127.  The  court  has  power  to  vacate  a  sale  made  by  a  re- 
ceiver in  its  discretion.  Hackley  v.  Draper,  60  iN".  Y.  88 ;  Farmers' 
Loan  and  Trust  Co.  v.  Bankers  &  Merchants'  Tel.  Co.,  119 
K  Y.  15. 

While  the  rule  is  that  a  devise  that  would  have  been  good 
against  the  corporation  may  be  asserted  against  the  receiver,  yet 
where  there  are  innocent  creditors  the  receiver  may  on  their  behalf 
maintain  an  action  on  illegal  contract  of  the  corporation  although 
the  latter  is  precluded  from  maintaining  the  same  by  reason  of 
standing  in  pari  delicto.  Pittsburgh  Carbon  Co.  v.  McMillan,  119 
]Sr.  Y.  46 ;  s.  c,  24  Abb.  N.  C.  96,  28  St.  Eep.  807,  affirming  53 
Hun,  67,  23  Abb.  N.  C.  298,  6  Supp.  433,  24  St.  Rep.  848. 

Section  1788,  in  regard  to  temporary  receivers,  requiring  them 
to  qualify  as  prescribed  by  law  for  the  qualification  of  permanent 
receivers,  applies  only  to  those  things  which  a  receiver  must  do 
in  order  to  qualify  him  to  act  as  such  receiver,,  and  not  to  his  pro- 
ceedings after  his  qualification.     Nealis  v.  American  Tube  and 
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Iron  Co.,  76  Hun,  220,  59  St.  Kep.  120,  27  Siipp.  733,  affirmed, 
150  N.  Y.  42.  A  receiver  will  only  be  required  to  give  security 
for  costs  where  the  action  has  been  brought  in  bad  faith  or  heed- 
lessly or  without  reasonable  prospects  of  success.  Hale  v.  Mason, 
86  Hun,  499,  30  Supp.  789,  67  St.  Eep.  535;  Bidgeway  v. 
Symons,  14  Misc.  78,  35  Supp.  197,  25  Civ.  Pro.  E.  23,  69  St. 
Eep.  552. 

A  receiver  of  a  railroad  has  no  power  vsdthout  the  order  of  the 
court  to  issue  notes  or  certificates  binding  upon  the  trust  estate, 
and  the  holder  of  them  can  make  out  an  equitable  claim  thereon 
only  by  showing  that  the  money  received  therefor  was  used  for 
the  benefit  of  the  estate.  Wesson  v.  Chapman,  77  Hun,  144,  59 
St.  Eep.  44,  28  Supp.  431. 

A  temporary  receiver  of  a  corporation  has  power  to  maintain 
any  action  or  special  proceeding  for  the  purpose  of  collecting, 
receiving  or  preserving  the  property  of  the  corporation.  A  pro- 
ceeding by  such  receiver  to  examine  a  person  alleged  to  have  in 
his  possession  property  to  which  the  receiver  is  entitled,  is  a  spe- 
cial proceeding  for  the  purpose  of  collecting,  receiving  and  pre- 
serving the  property  of  the  corporation  and  one  which  the  receiver 
is  entitled  to  maintain.  Rich  v.  Sargent  Granite  Co.,  23  Civ. 
Pro.  E.  359,  61  St.  Eep.  852,  30  Supp.  139. 

A  receiver,  merely  as  such,  may  not  disaffirm  acts  of  the  cor- 
poration whose  assets  he  holds  or  its  directors,  if  it  does  not 
appear  that  it  was  insolvent  or  has  creditors  to  be  protected  or 
that  those  having  an  equitable  interest  in  the  property  affected 
have  repudiated  the  transaction.  Forker  v.  Brown,  10  Misc.  161, 
62  St.  Eep.  480,  30  Supp.  827.  An  order  directing  a  receiver  to 
bring  an  action  is  properly  denied  where  notice  to  the  parties 
to  be  proceeded  against  has  not  been  given.  People  v.  Life 
Union,  84  Hun,  560,  65  St.  Eep.  880,  32  Supp.  1148.  Upon  the 
appointment  of  a  receiver  of  a  corporation,  the  right  to  the  pos- 
session of  all  the  corporate  property  vests  in  him  as  well  as  the 
title  to  property  which  remained  in  the  corporation,  although  it 
may  have  created  a  trust  concerning  it.  Matter  of  Home  Provi- 
dent Safety  Fund  Ass'n,d9  St.  Eep.  437,  15  Supp.  211.  The 
receiver,  as  the  representative  of  the  corporation  itself,  possesses 
no  greater  rights  than  those  which  belong  to  the  corporation. 
Hyde  v.  Lynde,  4  E".  Y.  387.  Where  a  receiver  sought  to  have 
certain  trust  deeds  given  by  a  corporation  at  the  time  it  was  in 
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embarrassed  financial  circumstances  declared  void,  the  receiver 
contended  for  their  invalidity  that  they  vrere  made  when  insol- 
vent or  in  contemplation  of  insolvency  and  with  intent  to  give 
preference  to  particular  creditors  over  other  creditors,  but  it  was 
held  that  such  deeds  were  not  void.  Curtiss  v.  Leavitt,  15  N.  Y. 
9.  So  far  as  a  receiver  assumes  obligatioijis  of  contracts,  acting 
within  the  authority  of  the  order  which  creates  the  receivership,  he 
will  be  held  to  the  legal  obligations  of  such  contracts.  Woodruff 
v.  Erie  R.  B.  Co.,  93  K  Y.  609. 

Any  legal  preference  which  creditors  may  obtain  without  fraud 
or  collusion  on  the  part  of  the  corporation,  cannot  be  attacked  as 
invalid  by  a  receiver  subsequently  appointed.  Varnum  v.  Hart, 
119  N.  Y.  101.  Where  a  receiver  is  not  shown  to  represent  any 
creditor  having  equity,  he  stands  simply  in  the  position  of  the 
company.  Billings  v.  Bobinson,  94  IST.  Y.  417;  Cutting  v.  Dam- 
erel,  88  E".  Y.  410 ;  Savage  v.  Medbury,  19  IST.  Y.  32.  A  receiver 
has  no  power  to  allow  a  set-off  against  a  debt  owing  to  the  corpora- 
tion of  which  he  is  receiver  where  the  demand  sought  to  be  set  off 
was  assigned  to  the  debtor  for  that  purpose  after  his  appointment, 
and  what  he  cannot  do  directly  cannot  be  done  by  way  of  ratifica- 
tion or  waiver.  Van  Dyck  v.  McQuade,  85  N.  Y.  616,  affirming 
20  Hun,  262. 

The  receiver  of  a  life  insurance  company  is  unauthorized  to 
take,  for  purposes  of  distribution,  the  securities  in  the  hands  of 
the  superintendent  of  the  insurance  department  belonging  to  said 
company  deposited  with  him  for  the  protection  of  policy-holders. 
Buggies  v.  Cha-pman,  64  E".  Y.  557,  since  it  is  the  duty  of  the 
superintendent  to  keep  these  securities,  convert  them  into  money 
and  distribute  the  funds  among  the  parties  entitled.  Smyth  v. 
Monroe,  84  N.  Y.  362 ;  Matter  of  Voluntary  Dissolution  of  Home 
Prov.  Safety  Fund  Ass'n,  129  K  Y.  288;  see  13  Hun,  115, 
affirmed,  74  K  Y.  617. 

While  a  statute  of  another  State,  continuing  dissolved  insur- 
ance and  other  corporations  for  a  certain  period  for  the  purpose 
of  prosecuting  suits  by  or  against  them,,  may  render  valid  and 
effective  a  judgment  obtained  in  such  State  against  a  corporation 
of  this  State  after  its  dissolution  here,  so  far  as  its  property 
within  such  other  State  where  it  had  been  doing  business  is  con- 
cerned, this  State  is  not  required  by  comity,  and  will  not  give 
to  such  foreign  judgment  the  effect  of  reaching  the  corporate 
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assets  held  by  a  receiver  in  this  State  as  a  fund  for  distribution 
after  the  dissolution  of  the  corporation  here,  when  the  receiver 
has  not  been  made  a  party  to  the  foreign  suit  so  as  to  be  bound 
by  the  judgment  therein.  Bodgers  v.  Adriatic  F.  Ins.  Co.,  148 
N.  Y.  34. 

The  right  of  a  creditor  of  an  insolvent  corporation  in  the  hands 
of  a  receiver  to  have  a  preference  over  bondholders  under  a  first 
mortgage  is  strictissimij  uris;  and  such  a  creditor  vyill  not  be 
entitled  to  such  preference,  or  to  call  upon  holders  of  receivers' 
certificates,  who  have  been  paid  part  of  their  claim,  to  contribute 
to  make  him  equal  with  them,  on  the  ground  that,  although  not 
holding  such  certificates,  his  claim  consists  of  a  loan  to  the  corpo- 
ration of  money  used  in  paying  debts  of  a  character  for  which 
receivers'  certificates  were  subsequently  authorized  to  be  issued, 
by  a  judgment  which  declared  that  such  certificate  should  be  a 
first  lien  on  the  mortgaged  property.  Farmers'  Loan  &  Trust  Co. 
V.  Bankers  &  Merchants'  Tel.  Co.,  148  IST.  Y.  315. 

An  application  to  authorize  the  receiver  of  an  insolvent  corpo- 
ration, appointed  in  a  proceeding  for  its  dissolution,  to  pay,  as  a 
preferred  claim,  out  of  the  fund  in  his  hands,  a  reasonable  allow- 
ance to  counsel  employed  by  the  corporation,  for  services  ren- 
dered in  the  defence  of  the  proceedings,  is  properly  denied,  where 
it  appears  that,  by  reason  of  the  actual  insolvency  of  the  corpo- 
ration known  to  its  officers,  and  of  their  attempt  to  continue  it  in 
business  by  fraudulent  means,  the  employment  of  counsel  to  resist 
the  proceeding  was  unjustifiable,  although  the  counsel  may  have 
acted  in  good  faith  and  stopped  the  defence  on  discovering  that 
the  corporation  was  insolvent.  People  v.  Commercial  Alliance 
Life  Ins.  Co.,  148  K  Y.  563. 

Every  lien  upon  the  property  of  a  corporation  resting  upon 
valid  agreement  or  process  before  the  appointment  of  a  receiver 
or  lienor,  being  lawfully  in  possession,  must  be  preserved  with  the 
right  of  enforcement  unless  courts  and  legislatures  are  to  override 
the  vested  rights  of  creditors.  This  principle  has  been  repeatedly 
recognized  and  approved  in  the  Court  of  Appeals.  Matter  of 
Binghamton  General  Electric  Co.,  143  N".  Y.  261. 

A  receiver  of  a  corporation  organized  under  the  General  Manu- 
facturing Act  is  not  vested  with  the  right  of  action  given  by 
that  act  to  creditors  of  the  corporation  against  the  stockholders 
thereof.     The  liability  of  the  stockholder  does  not  exist  in  favor 
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of  the  corporation  itself  or  for  the  benefit  of  all  its  creditors,  but 
only  in  favor  of  such  creditors  as  are  within  the  prescribed  condi- 
tions, and  it  is  to  be  enforced  by  these  in  their  own  right  and  for 
their  own  especial  benefit.  Farnsworth  v.  Wood,  91  N.  Y.  308, 
distinguishing  Story  v.  Furman,  25  IST.  Y.  214. 

Where,  pending  an  action  by  a  stockholder  against  the  corpora- 
tion and  its  directors  for  waste  of  its  assets,  in  which  a  receiver 
was  appointed,  an  election  of  directors  was  held  and  the  directors 
charged  with  malfeasance  are  removed,  the  continuance  of  the 
receivership  is  unauthorized  and  unnecessary,  and  creditors  who 
have  obtained  judgment  against  the  corporation  should  be  per- 
mitted to  proceed  with  the  collection  thereof.  Duncan  v.  George 
C.  Treadwell  Co.,  82  Hun,  376,  63  St.  Eep.  790,  31  Supp.  340. 
See,  also,  Halpin  v.  Mutual  Brewing  Co.,  91  Hun,  220,  affirmed, 
148  N.  Y.  744.  A  receiver  in  an  action  brought  under  §§  1781, 
1782,  may  not  distribute  the  corporate  assets.  Halpin  v.  Mutual 
Brewing  Co.,  91  Hun,  220,  148  N.  Y.  744,  supra. 

A  receiver  represents  the  corporation,  so  that  he  has  no  other 
or  higher  equities  than  those  possessed  by  the  corporation.  Butter- 
worth  v.  O'Brien,  28  Barb.  187,  affirmed,  23  N.  Y.  275.  As  to 
commercial  paper,  he  does  not  stand  in  the  position  of  an  innocent, 
hona  fide,  holder  for  value.  Briggs  v.  Merrill,  58  Barb.  389.  In 
People  V.  Wall  Street  BanTc,  39  Hun,  525,  it  was  held  that  the 
receiver  of  a  bank  had  no  authority  to  apply  for  the  reduction  of 
an  assessment  upon  shares  of  capital  stock  of  the  bank  on  behalf  of 
the  stockholders,  nor  can  the  court  direct  the  receiver  to  pay  such 
an  assessment. 

The  receiver  holds  the  property  and  estate  of  the  corporation 
as  the  officer  of  the  court,  for  the  purpose  of  distribution,  under 
the  direction  of  the  court,  among  creditors  and  stockholders,  and 
in  the  absence  of  fraud  or  collusion  the  receiver  and  the  creditors 
are  bound  by  the  action  of  the  corporation.  In  case  where  a 
judgment  has  been  entered  against  a  corporation,  it  is  the  duty 
of  the  receiver,  if  any  reason  exists  to  question  the  judgment,  to 
apply  to  the  court  rendering  it  to  reopen  it  and  be  permitted  to 
defend,  otherwise  he  is  bound  by  it.  Pringle.  v.  Woolworth,  90 
N.  Y.  502. 

Eeceivers  will  not  be  bound  by  a  waiver,  expressed  or  implied, 
of  a  legal  defence  to  an  action,  nor  have  they  the  right  to  abandon 
an  equitable  defence.     Attorney-General  v.  Life  &  Fire  Ins.  Co., 
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4  Paige,  224;  McEvers  v.  Lawrence,  Hoffman's  Ch.  171.  A 
receiver  is  under  no  obligation  to  attempt  to  take  property  and 
prove  possession  of  a  third  person,  by  force,  without  an  express 
order  of  the  court  directing  him  to  do  so.  The  proper  course  is 
for  the  receiver  to  call  upon  the  court  to  decide  as  to  what  prop- 
erty the  receiver  is  entitled  under  the  order  of  the  court,  and 
where  it  is  in  the  possession  of  the  third  person  who  claims  the 
right  to  retain  it,  the  receiver  must  proceed  by  suit  against  him. 
Parker  v.  Browning,  8  Paige,  388.  And  where  he  desires  to 
obtain  possession  of  books  or  any  other  property  claimed  by  the 
company,  which  was  in  its  possession,  he  must  institute  proper 
proceedings  for  their  recovery  so  that  there  may  be  a  determina- 
tion of  the  question  of  ownership.  Olmstead  v.  Rochester  & 
Pittsburg  R.  R.  Co.,  46  Hun,  552. 

The  receiver  has  no  power  except  that  conferred  upon  him  by 
the  order  of  his  appointment.  Negus  v.  City  of  BrooMyn,  62 
How.  291 ;  s.  c,  10  Abb.  IST.  C.  180.  The  receiver  holds  moneys 
which  come  into  his  hands  subject  to  the  order  of  the  court,  to 
be  paid  in  the  manner  which  the  court  shall  direct,  so  that  even 
if  money  has  been  paid  to  him  by  mistake  in  his  official  character 
as  receiver,  the  court,  of  which  he  is  an  officer,  can  alone  direct  it 
to  be  refunded.  Duffy  v.  Casey,  7  Rob.  79 ;  Betty  v.  Campbell, 
2  Rob.  664. 

A  court  of  equity  appointing  a  receiver  pendente  lite  can  sell 
the  property  in  the  receiver's  hands  whenever  such  covirse  becomes 
necessary  to  preserve  the  interests  of  all  the  parties.  Porter  v. 
Fraser,  57  St.  Rep.  516,  6  Misc.  557.  A  temporary  receiver  is  in 
all  respects  subject  to  the  control  of  the  court,  and  such  a  receiver 
appointed  before  final  judgment  has  his  powers  defined  by  §  1788. 
Buckley  v.  Harrison,  65  St.  Rep.  93,  10  Misc.  683,.  31  Supp.  999. 
A  temporary  receiver  appointed  in  an  action  to  dissolve  a  corpo- 
ration who  is  not  authorized  by  the  court  to  continue  the  busi- 
ness or  sell  the  property  has  no  authority  to  employ  a  truckman, 
and  the  latter  cannot  maintain  an  action  for  wages  against  him  in 
his  representative  capacity.  Meyer  v.  Lexow,  1  App.  Div.  116, 
37  K  Y.  Supp.  67,  72  St.  Rep.  220. 

A  receiver  has  not  authority  without  the  direction  or  consent  of 
the  court  to  invest  the  moneys  in  his  hands.  In  the  absence  of 
such  direction,  it  is  his  duty  simply  to  keep  and  protect  the  trust 
fund   and  hold  it  ready  for  distribution.     Where,   however,   a 
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receiver,  without  authority  of  the  court  but  acting  in  entire  good 
faith,  placed  the  funds  in  the  hands  of  brokers  to  be  loaned  on  call 
and  charged  himself  with  the  amounts  received  for  interest,  it 
appearing  that  no  part  of  the  fund  was  lost  and  that  the  parties 
interested  therein  were  not  injured  but  were  probably  benefited, 
it  was  held  that  an  order  charging  the  receiver  with  interest  beyond 
the  amount  received,  was  error.  Attorney-General  v.  North  Amer. 
Life  Ins.  Co.,  89  N.  Y.  94,  modifying  26  Hun,  294. 

Where  a  receiver  is  directed  to  sell  property  subject  to  the 
order  of  the  court,  any  transfer  before  such  confirmation  is  without 
authority.  The  transfer  is  not  void,  but  voidable  in  case  confirma- 
tion is  denied,  and  in  that  case  the  transfer  will  not  be  operative. 
Simmons  v.  Wood,  45  How.  262 ;  Koontz  v.  Northern  Bank,  16 
Wall.  196.  An  ancillary  receiver  of  a  foreign  corporation  is  a 
mere  common-law  receiver  to  protect  the  property,  and  has  only 
the  powers  conferred  by  the  order  appointing  him.  Such  a  re- 
ceiver is  without  the  authority  to  sue  in  this  State  to  set  aside  a 
fraudulent  transfer  of  property,  made  by  the  corporation  as 
representing  the  creditors.  Such  a  receiver  cannot  maintain  such 
an  action  in  any  event  without  showing  judgment  with  execution 
issued  and  returned  unsatisfied.  The  allegation  of  insolvency  of 
the  company  cannot  cure  the  defect.  Buckley  v.  Harrison,  65 
St.  Eep.  93,  10  Misc.  683,  31  Supp.  999. 

The  receiver  of  an  insolvent  corporation  who  held  the  equity 
of  redemption  in  mortgaged  premises  and  purchased  them  under 
the  foreclosure  of  the  mortgage  held  by  the  corporation  of  which 
he  is  the  receiver,  was  held  to  retain  them  for  the  benefit  of  the 
cestuis  qui  trust,  who  may  elect  and  adopt  the  purchase  or  de- 
mand a  resale.  This  rule  is  entirely  independent  of  the  question 
whether  in  fact  any  fraud  has  intervened,  but  is  upon  the  ground 
that  one  standing  as  trustee  in  respect  to  property  is  not  permitted 
to  purchase  and  hold  it  for  his  own  benefit.  Jewett  v.  Miller,  10 
K  Y.  402. 

A  receiver  is  authorized  to  incur  expense  and  charges  for  the 
preservation  and  use  of  the  property  which  has  come  into  his 
hands  by  virtue  of  receivership,  and  such  claim  may  be  enforced 
against  the  receiver  personally.  Rogers  v.  Wendall,  54  Eun,  540. 
In  Ryan  v.  Rand,  20  Abb.  N.  C.  313,  it  was  held  that  a  receiver 
was  liable  to  a  stenographer  who  took  notes  of  evidence  before  a 
referee  appointed  to  pass  on  his  accounts.     In  Sayles  v.  Jourdan, 
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2  Supp.  827,  defendant  was  held  individually  liable  for  a  balance 
remaining  due  under  a  contract  originally  entered  into  with  the 
receiver. 

The  rule  is  that  a  person  employed  by  a  trustee,  receiver,  gen- 
eral assignee,  executor  or  administrator,  in  matters  pertaining  to 
the  execution  of  the  trust,  must  look  to  the  person  employing 
him  individually  for  his  compensation,  as  the  contract  does  not 
bind  the  estate  he  represents.  The  title  to  the  trust  property 
vests  in  these  different  officials  and  they  must  account  for  it  to 
the  persons  ultimately  entitled  thereto;  they  are  individually 
liable  because  they  have  no  responsible  principal  behind  them  for 
whom  they  may  contract  and  against  whom  the  creditor  may 
enforce  his  demand.  Patton  v.  R.  B.  P.  Co.,  114  JST.  Y.  4;  same 
rule,  Davis  v.  Stover,  16  Abb.  (IST.  S.)  277;  People  v.  Universal 
Life  Ins.  Co.,  30  Hun,  142 ;  Byan  v.  Band,  20  Abb.  K  C.  314. 
In  such  case,  if  the  plaintiff  cannot  recover  against  the  receiver 
he  has  no  right  of  action  and  his  claim  cannot  be  enforced,  since 
a  receiver  cannot,  by  his  own  motion,  contract  debts  chargeable 
upon  the  fund  in  litigation;  while  a  court  may  allow  expenses 
incurred  by  a  receiver  for  the  preservation  of  the  property,  it  is, 
nevertheless,  the  order  of  the  court  and  not  the  act  of  the  receiver 
which  creates  the  charge  and  upon  which  its  validity  depends. 
Vilas  v.  Page,  106  N.  Y.  451.  It  seems  that  an  agreement  may 
be  made  by  which  the  receiver  may  be  exonerated  from  individual 
liability  and  contract  entered  into  by  which  the  party  performing 
services  may  look  to  the  trust  estate.  New  v.  Nicoll,  73  IT.  Y. 
127;  Poland  v.  Dayton,  40  Hun,  563;  Martin  v.  Piatt,  51  Hun, 
435.  This  rule  seems  to  be  based  upon  the  ground  that  a  claim 
may  be  perfectly  proper  so  far  as  the  plaintiff  is  concerned,  and 
still  improper  as  against  the  estate;  that  the  receiver  may  have 
been  guilty  of  some  act  which  would  render  the  allowance  of  the 
claim  against  the  estate  improper.  Opinion  Martin,  J.,  in  Rogers 
V.  Wendell,  54  Hun,  544. 

In  BaU  V.  Attrill,  106  N.  Y.  423,  11  St.  Kep.  9,  where  a 
receiver  had  made  certain  expenditures  under  the  order  of  the 
court  where  notice  had  not  been  given  to  the  proper  parties.  It 
was  held  that,  although  strong  reasons  existed  for  the  expendi- 
ture, this  did  not  justify  it,  that  the  debt  created  by  the  receiver 
was  not  one  for  the  preservation  of  the  property  and  the  granting 
of  an  order  for  such  expenditure  without  notice  to  the  mortgagee 
or  bondholders  did  not  bind  them  as  an  adjudication. 
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Where  expenditures  are  necessary  for  repairs  to  property  in  the 
hands  of  a  receiver  of  rents  and  profits,  appointed  in  a  foreclosure 
action,  he  has  no  power  without  order  of  the  court  to  lessen  the 
fund  by  expenditures  for  repairs.  Wyckoff  v.  Scofidd,  103  N.  Y. 
630.  The  rights  and  duties  of  a  receiver  in  this  respect  are 
formulated  in  Gluck  and  Becker  on  Receivers,  page  236,  in  this 
language : 

"  The  receiver,  as  an  officer  of  the  court,  must  act  according  to 
the  latter's  orders,  and  cannot  himself  determine  the  expendiency 
of  incurring  any  expenses  on  account  of  property  in  his  hands 
beyond  what  is  absolutely  essential  to  its  preservation  and  use,  as 
contemplated  by  his  appointment.  He  has  not  the  power,  as 
incident  to  his  general  authority  as  receiver,  to  create  liens  on  the 
property,  or  bind  the  trust  estate  by  his  contracts.  The  court 
alone  has  that  power,  and  may  clothe  the  receiver  with  authority 
to  make  all  contracts  necessary  to  the  proper  protection  and  use 
of  the  trust  estate,  but  until  it  does  clothe  him  with  such  power, 
any  contracts  made  by  him  are  not  binding  upon  the  estate  or 
funds  in  his  hands,  and  it  is  entirely  within  the  discretion  of  the 
court  whether  it  will  ratify  or  disaffirm  them."  Citing  among 
other  authorities,  Vilas  v.  Page,  106  JST.  Y.  439;  Cowdrey  v.  Gal- 
veston, H.  &  H.  B.  Co.,  93  U.  S.  352. 

A  receiver  cannot,  without  order  of  the  court,  grant  a  railroad 
company,  other  than  that  which  he  represents,  permission  to  cross 
a  railway  of  which  he  is  receiver.  Howlett  v.  N.  Y.,  West  Shore 
&  Buffalo  B.  B.  Co.,  14  Abb.  K  C.  328,  affirmed,  28  Hun,  55. 
Where,  after  a  trial  and  decision  adverse  to  plaintiff  in  an  action 
in  which  a  receiver  pendente  lite  had  been  appointed,  but  before 
judgment,  an  order  was  granted  continuing  the  receivership  until 
after  the  decision  of  any  appeal  from  the  judgment,  the  receiver 
was  held  to  have  no  authority  after  entry  of  judgment  to  bring 
an  action  to  recover  a  claim,  a  part  of  the  assets  in  his  hands  as 
receiver.     Colwell  v.  Oarfield  Nat.  Bank,  119  IST.  Y.  408. 

Where  the  receiver  of  an  insolvent  company  continued  to  occupy 
and  use  premises,  after  his  appointment,  theretofore  used  by  the 
company,  he  was  held  liable  for  the  rent  during  the  period  of  such 
occupation,  and  it  was  held  error  to  refer  the  matter  to  a  general 
referee  appointed  to  pass  on  claims  against  the  corporation. 
People  of  State  of  N.  Y.  v.  The  Universal  Life  Ins.  Co.,  30  Hun, 
142.     The  general  rule  is  that  when  a  receiver  under  orders  of 
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tHe  court  continues  to  use  property  theretofore  used  by  the  corpo- 
ration, there  is  a  just  claim  against  him  and  will  be  directed  to 
be  paid  out  of  the  assets  which  come  into  his  hands.  Myers  v. 
Car  Co.,  102  U.  S.  1 ;  Kneeland  v.  Amer.  Loan  &  Trust  Co.,  136 
U.  S.  89.' 

In  People  v.  Glole  Mut.  Life  Ins.  Co.,  91 JN".  Y.  174,  it  was  held 
that  the  agent  of  an  insolvent  corporation  had  no  valid  claim 
upon  the  fund  in  the  hands  of  a  receiver  for  damage  for  an  alleged 
breach  of  a  contract  because  of  the  discontinuance  of  the  employ- 
ment, at  least  in  the  absence  of  evidence  that  it  was  some  fault  of 
the  company  which  brought  about  the  insolvency.  It  seems  that 
as  between  the  company  and  the  person  thus  contracting,  its 
dissolution  by  virtue  of  proceedings  on  the  part  of  the  people  is  to 
be  deemed  the  independent  act  of  the  State,  and  not  the  act  of 
the  corporation,  and  the  person  contracting  took  the  risk  of  any 
act  or  neglect  on  the  part  of  the  other  officers  of  the  corporation. 
See  Lorillard  v.  Clyde,  142  ~N.  Y.  456.  But  a  lease  to  a  corpora- 
tion is  not  terminated  by  its  dissolution,  and  its  covenant  to  pay 
rent  does  not  thereupon  cease  to  be  obligatory,  and  a  receiver  is 
authorized  to  retain  out  of  its  assets  sufficient  to  cancel  and  dis- 
charge such  open  and  subsisting  engagements.  People  v.  Nat. 
Trust  Co.  of  City  of  New  YorTc,  82  IST.  Y.  283. 

As  to  obligation  of  a  receiver  for  payment  of  a  note  received  by 
the  corporation  of  which  he  is  receiver  before  its  maturity,  and 
which  was  canceled  and  surrendered  to  the  maker  upon  payment 
being  made  to  him,  see  Arnot  v.  Bingham,  55  Hun,  553,  where 
it  is  held  that  the  owners  of  the  note  are  entitled  to  collect  from 
the  receiver  the  avails  so  collected  by  the  bank.  See,  also,  People 
of  the  State  of  New  York  v.  The  Bank  of  Dansville,  39  Hun,  187, 
and  upon  the  same  point)  McCall  v.  Frazier,  40  Hun,  111.  See 
Importers  &  Traders'  Nat.  Bank  of  New  York  v.  Peters,  123  IN". 
Y.  272,  as  to  recovery  of  moneys  held  by  a  person  in  a  fiduciary 
capacity  which  he  had  deposited  in  his  account  at  the  bank,  by 
reason  of  fraudulent  action  on  the  part  of  the  bank  after  appoint- 
ment of  a  receiver.  See,  also,  Drexel  v.  Pease,  129  N.  Y.  96,  133 
N.  Y.  133. 

In  People  v.  Merchants  &  Mechanics'  Bank,  78  N.  Y.  269,  an 
order  requiring  a  receiver  to  pay  certain  moneys  upon  the  ground 
that  the  assets  came  into  the  hands  of  the  receiver  impressed  with 
a  trust  in  favor  of  the  party  making  the  application,  it  was  held 
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that  in  order  to  authorize  such  relief,  it  was  necessary  to  trace  into 
the  hands  of  the  receiver  money  or  property  which  belonged  to  the 
party  making  the  application  or  which  had  before  the  receivership 
been  set  apart  and  appropriated  for  his  benefit.  Where  a  cred- 
itor of  a  savings  bank  obtained  a  judgment  against  a  receiver 
thereof  in  an  action  brought  against  the  bank  for  the  appointment 
of  a  receiver,  in  which  action  the  receiver  was  substituted  as  de- 
fendant, plaintiff  was  not  entitled  to  a  preference  over  depositors 
in  the  payment  of  his  judgment.  People  v.  Mechanics  &  Traders' 
Savings  BanTc,  92  E".  Y.  7,  reversing  28  Hun,  375. 

The  receiver  of  an  insolvent  corporation  represents  both  the 
creditors  and  stockholders,  and  may  assert  their  rights  when 
affected  by  the  fraudulent  or  illegal  acts  of  the  corporation.  Oil- 
lett  V.  Moody,  3  N.  Y.  479.  The  receiver  of  a  corporation  is  the 
immediate  representative  of  the  corporation.  Taking  as  such  the 
corporate  title  to  its  property  and  being  subject  to  corporate  dis- 
abilities, he  has  only  the  power  over  the  property  conferred  upon 
him  by  statute.  Curtis  v.  Leavitt,  15  IST.  Y.  9.  The  receiver  may 
maintain  an  action  against  its  stockholders  to  recover  dividends 
received  by  them  while  the  corporation  was  insolvent  (Curtis  v. 
Lay  tin,  3  Keyes,  521)  ;  but  he  cannot  impeach  the  lawful  acts  of 
the  corporation.  Hyde  v.  Lynde,  4  N.  Y.  387.  He  is  vested 
with  all  the  property  and  effects  of  the  corporation  and  has  full 
power  to  sell  and  dispose  of  the  same  and  settle  its  affairs.  Ver- 
planch  v.  Merchants'  Ins.  Co.,  2  Paige,  438 ;  White  v.  Haight,  16 
N.  Y.  316.  He  may  repudiate  any  illegally  executed  contract  of 
the  corporation  and  reclaim  the  property.  Tallmadge  v.  Pell,  7 
N.  Y.  328.  It  is  the  duty  of  a  receiver  to  so  administer  the  assets 
that  a  fraudulent  claim  shall  have  no  share  in  the  distribution. 
McParland  v.  Bain,  26  Hun,  38.  See  further  as  to  his  powers, 
Libby  v.  Rosekrans,  55  Barb.  202 ;  Sands  v.  Birch,  29  How.  305 ; 
Browner  v.  Hill,  1  Sandf.  629.  A  receiver  of  a  corporation  occu- 
pies the  position  of  a  trustee  for  the  corporate  funds,  for  the 
benefit  of  persons  interested  therein.  Kimberly  v.  Stewart,  22 
How.  281 ;  McParland  v.  Bain,  26  Hun,  38.  He  is  vested  with 
all  the  rights  of  action  the  company  had  when  he  was  appointed, 
and  he  can  sue  for  a  tort  committed  before  his  appointment. 
Gillett  V.  Fairchild,  4  Den.  80.  But  he  cannot  impeach  or 
disaffirm  the  authorized  acts  of  the  corporation  or  its  agents,  and 
his  appointment  does  not  change  the  relation  between  the  corpo- 
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ration  and  parties  with  whom  it  has  been  dealing.  Shaughnessy 
V.  Rensselaer  Ins.  Co.,  21  Barb.  605 ;  Williams  v.  Babcock,  25 
Barb.  109 ;  Bell  v.  Sibley,  33  Barb.  610 ;  Savage  v.  Medbury,  19 
]Sr.  Y.  32 ;  Davenport  v.  Beardsley,  23  Barb.  656.  A  receiver  of 
an  insolvent  corporation  may  assign  a  chose  in  action  due  the 
corporation  without  using  the  corporate  seal;  he  should  act,  con- 
tract and  convey  in  his  own  name.  Hoyt  v.  Thompson,  5  N.  Y. 
320.  He  can  enforce  the  common-law  liability  of  a  trustee  of  a 
savings  bank  for  a  misapplication  of  the  fimds.  Vam,  Dyck  v. 
McQuade,  57  How.  62.  He  may  discharge  existing  policies  of 
insurance,  but  not  reinsure.  In  re.  Croton  Ins.  Co.,  3  Barb.  Ch. 
642.  He  may  apply  for  a  warrant  to  bring  up  for  examination 
any  person  who  is  indebted  to  the  corporation,  or  who  has  property 
belonging  to  it  in  his  custody.  Noble  v.  Halliday,  1  N".  Y.  330. 
He  may  continue  a  suit,  brought  by  the  insolvent  corporation,  in 
his  own  name  or  that  of  the  original  party.  Albany  Ins.  Co.  v. 
Van  VranJcen,  42  How.  281.  He  cannot,  without  consent  of  all 
parties  interested,  allow  a  claim  which  is  not  a  charge  on  the 
trust  fund,  and  he  is  bound  to  defend  against  an  unjust  claim. 
Attorney-General  v.  Life  &  Fire  Ins.  Co.,  4  Paige,  224.  But  he 
is  not  bound  to  disallow  a  just  claim  which  is  barred  by  the  Statute 
of  Limitations.  Sands  v.  Hill,  42  Barb.  651.  It  is  his  duty  to 
collect  the  assets  of  the  corporation  and  reduce  its  choses  to 
possession,  and  with  all  convenient  haste  to  make  distribution 
among  the  creditors  and  other  parties  entitled.  Beach  on  Ee- 
ceivers,  §  439,  and  cases  cited.  It  is  his  duty  to  collect  all  the 
debts  due  the  company.  Van  Buren  v.  Chenango  Ins.  Co.,  12 
Barb.  671.  By  chapter  71,  Laws  1852,  receivers  of  mutual  insur- 
ance companies  are  given  certain  powers.  By  chapter  239,  Laws 
1844,  and  chapter  26,  Laws  1866,  certain  rights  are  given  receivers 
of  banking  corporations.  By  chapter  709,  Laws,  1867,  duties  are 
imposed  on  receivers  of  fire  insurance  companies,  and  by  chapter 
537,  Laws  1880,  certain  reports  are  required  to  be  made  by  re- 
ceivers to  the  attorney-general,  and  procedure  is  defined  in  case  of 
their  failure  to  do  so.  As  to  the  right  to  disaffirm  acts  of  cor- 
poration done  in  fraud  of  creditors,  see  Brouwer  v.  Hill,  1  Sandf . 
Ch.  629 ;  Gillett  v.  Moody,  3  IsT.  Y.  479 ;  Talmadge  v.  Pell,  7  N.  Y. 
382 ;  Tuckerman  v.  Brown,  33  E".  Y.  297 ;  Brouwer  v.  Harbeck, 
9  N.  Y.  589.  A  receiver  being  an  officer  of  the  court  and  sub- 
ject to  its  direction,  and  being  charged  with  responsible  and  often 
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embarrassing  duties,  it  is  proper  that  he  should,  on  suita'ble  occa- 
sions, apply  to  the  court  for  instructions.  Matter  of  Van  Allen, 
37  Barb.  225.  And  if  there  is  danger  that  the  fund  will  be 
unfairly  distributed,  he  may  apply  to  the  court  for  its  protection. 
People  V.  Security,  etc.,  Co.,  79  N.  Y.  267.  If  a  judgment  has 
been  obtained  against  a  corporation,  a  receiver  may  have  it  vacated 
if  it  was  obtained  fraudulently,  coUusively  or  without  considera- 
tion. Whittlesy  v.  Delaney,  73  N.  Y.  571.  Where  a  receiver,  in 
an  action  against  a  corporation,  fraudulently  obtains  an  order  for 
the  sale  of  a  debt  due  the  corporation,  an  equitable  action,  at  the 
suit  of  the  creditor,  will  lie  to  vacate  the  order  and  set  aside  the 
sale.  Hachley  v.  Draper,  60  IST.  Y.  88,  affirming  2  Hun,  523.  An 
action  will  not  lie  against  a  receiver  to  recover  for  services  ren- 
dered the  corporation  after  the  appointment  of  a  receiver.  Barnes 
V.  Newcomi,  89  N.  Y.  108.  But  where  a  party  obtained  judg- 
ment in  an  action  brought  before  appointment  of  a  receiver,  the 
expense  of  the  action  being  incurred  for  the  benefit  of  the  fund, 
the  receiver  will  be  required  to  pay  the  costs  out  of  the  fund. 
LocJce  v.  Covert,  42  Hun,  484.  A  contract  of  sale,  made  by  the 
receiver  of  an  insurance  company,  is,  while  executory,  subject  to 
the  supervision  of  the  court,  which  may  sanction  or  disapprove 
it.  If  the  sale  appears  to  be  inequitable,  the  court  will  refuse  to 
direct  the  receiver  to  complete  it.  Attorney-General  v.  Continental 
Life  Ins.  Co.,  94  N.  Y.  199.  A  court  which  has,  in  its  exercise 
of  a  rightful  jurisdiction,  appointed  a  receiver,  can  make  an  order 
prohibiting  any  after  interference,  by  way  of  levy  or  seizure,  with 
the  property  in  his  possession,  outside  of  the  provisions  of  the 
Code.  WoerisJioeffer  v.  North  River  Construction  Co.,  99  'N.  Y. 
398.  The  authority  of  the  court  to  compel  the  receiver  of  a 
corporation  to  allow  a  creditor  to  make  extracts  from  the  books 
of  the  corporation  rests  on  grounds  of  justice  and  equity  in  admin- 
istering the  trust,  and  the  granting  or  refusing  an  application  of 
that  character  is  in  the  discretion  of  the  court.  Matter  of  Tiehout, 
19  Week.  Dig.  570.  It  is  proper  that  a  judgment  against  a 
receiver,  sued  as  such,  have  a  direction  that  he  pay  it  "  out  of  any 
funds  which  are  or  may  hereafter  come  into  his  hands  or  under 
the  direction  of  the  court  applicable  to  that  purpose."  Woodruff 
V.  Jeweit,  37  Hun,  205.  The  receiver  of  the  property  of  a  rail- 
road company  has  no  power  incident  to  his  general  authority  as 
such,  to  create  a  lien  on  the  property  of  the  company,  for  the 
Actions,  Vol.  I  — 16 
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purchase  of  rolling  stock.  Vilas  v.  Page,  11  St.  Rep.  416.  A 
receiver  appointed  in  an  action  to  foreclose  a  mortgage  given  by  a 
railroad  corporation  is  not  authorized  to  issue  certificates  to  pay 
the  claims  of  employees  of  the  railroad,  for  labor  performed  before 
his  appointment.  It  has  become  the.  settled  rule  of  the  court  that 
when  it  takes  charge  of  a  property  through  a  receiver,  the  expenses 
of  realization,  and  also  expenses  of  preservation,  may  be  incurred 
under  the  order  of  the  court  on  the  credit  of  the  property  and  paid 
out  of  the  income,  or,  vs^hen  necessary,  out  of  the  corpus  of  the 
property  before  distribution.  Metropolitan,  etc.,  Co.  v.  Tana- 
wanda  R.  R.  Co.,  2  St.  Rep.  69.  There  is  no  exception  to  the  rule 
that  the  receiver  cannot  either  sue  or  be  sued  without  leave  of  the 
court  making  the  appointment.  Where  an  action  has  been  com- 
menced against  a  receiver  without  leave,  the  court  acquires  juris- 
diction of  the  defendant  receiver  by  the  service  of  a  summons, 
and  the  remedy  is,  either  to  stay  all  proceedings  on  the  part  of  the 
plaintiff,  or  punish  plaintiff  for  contempt  of  court,  or  both. 
James  v.  James  Cement  Co.,  8  St.  Eep.  490,  and  cases  cited. 

Leave  to  sue,  improvidently  granted,  may  be  revoked.  Attor- 
ney-General V.  North  Am.  Ins.  Co.,  6  Abb.  IST.  C.  426.  The 
receiver  of  a  foreign  corporation  cannot  be  sued.  Kelmer  v. 
Hohart,  8  Abb.  N.  C.  426.  The  court  appointing  a  receiver  has 
power  to  order  reference  of  a  claim  against  him  without  action. 
Guardian  Savings  Inst.  v.  Bowling  Green  Savings  Bank,  65  Barb. 
275.  A  receiver  of  a  railroad  company,  appointed  on  application 
'  of  judgment  creditors,  is  not  authorized  to  pay  claims  for  work 
and  materials  furnished  before  his  appointment.  Powers  v.  .Jour- 
dan,  4  St.  Rep.  839.  Unless  mutual  debts  exist  at  the  time  of  the 
appointment  of  a  receiver,  he  has  no  authority  to  allow  a  set-off. 
New  Amsterdam  Savings  Bank  v.  Tartter,  4i  Abb.  I^.  C.  215. 
In  order  to  prove  the  appointment  of  a  receiver  it  is  sufficient  to 
produce  the  petition,  the  order  appointing  him  and  his  official 
bond.  Palmer  v.  Clark,  4  Abb.  IsT.  C.  25.  But  he  is  not  obliged 
to  redeem  stock  which  the  firm  had  pledged  by  paying  the  debts 
secured  by  such  pledge.  Chamberlain  v.  Greenleaf,  4  Abb.  InT. 
C.  178.  Upon  being  indemnified  for  costs,  the  receiver  should 
enforce  any  legal  liability  existing  against  directors  of  a  company 
for  the  benefit  of  all  concerned.  People  v.  Security  Ins.  Co.,  6 
Week.  Dig.  46.  The  court,  in  the  administration  of  funds  through 
a  receiver,  wiU  see  that  he  is  protected  against  needless  annoyance 
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and  interference  in  the  discharge  of  his  duties,  and  that  parties 
wilfully  embarrassing  him  are  arrested  i^nd  punished.  Eddy  v. 
Co-operative  Dress  Asso.,  3  Civ.  Pro.  R.  434.  Creditors  are  only 
entitled,  through  a  receiver,  to  the  property,  real  and  personal, 
things  in  action,  contracts  and  effects  of  the  corporation  so  far  as 
they  were  owned  by  it  at  the  time  of  his  appointment,  subject  to 
any  existing  mortgage  or  lien.  Whitney  v.  N.  Y.  &  Atlantic  B.  R. 
Co.,  32  Hun,  165. 

A  temporary  receiver  of  an  insolvent  corporation,  appointed  in 
an  action  of  sequestration,  has  power  under  §  1788  of  the  Code 
to  maintain  an  action  to  recover  from  a  third  party,  money  col- 
lected by  the  defendant  under  a  judgment  entered  against  the 
insolvent  corporation  upon  an  offer  made  by  it  for  the  purpose  of 
giving  an  unlawful  preference  and  the  insolvent  corporation  is 
not  a  necessary  or  proper  party  defendant  to  such  action.  Nealis 
as  Receiver  v.  American  Tube  and  Iron  Co.,  150  IST.  Y.  42,  affirm- 
ing 76  Him,  220. 

Prior  to  chapter  376,  Laws  1885,  a  receiver  could  not  be  author- 
ized by  the  court  to  pay  or  issue  certificates  of  indebtedness  for 
the  payment  of  labor  and  services  in  operating  the  road  prior  to 
his  appointment,  and  to  make  certificates  so  issued  a  lien  prior  to 
the  mortgage.  Metropolitan  Trust  Co.  v.  Tonawanda,  etc.,  B.  R. 
Co.,  103  N.  Y.  245.  A  receiver  of  an  insolvent  national  bank 
acquires  no  title  to  property  in  the  custody  of  the  bank  which  it 
does  not  own,  as  against  the  owner.  Corn  Exchange  Bank  v. 
Blye,  101  ~R.  Y.  303.  No  formal  conveyance  is  necessary  to  a 
receiver  "  of  all  the  assets  and  credits  "  of  an  insurance  company ; 
he  becomes  vested  with  the  title  on  his  appointment.  Attorney- 
General  V.  Mutual  Life  Ins.  Co.,  100  N.  Y.  279. 

A  receiver  was  held  to  be  individually  bound  to  pay  a  bill  for 
stenographer's  fees  for  notes  of  evidence  before  a  referee  to  state 
the  receiver's  accounts.  Ryan  v.  Rand,  20  Abb.  IST.  C.  313.  A 
receiver  is  personally  liable  upon  any  contract  made  by  him, 
although  for  the  benefit  of  the  corporate  property  he  may  have  a 
claim  allowed  upon  his  accounting,  but  it  is  not  a  lien  upon  assets 
in  his  hands.  Rogers  v.  Wendell,  54  Hun,  540 ;  Sayles  v.  Jour- 
dan,  2  Supp.  827. 

Tor  liability  of  receivers  of  insolvent  insurance  companies  to 
policy-holders,  see  People  v.  Security  Life  Ins.  &  Annuity  Co.,  78 
N.  Y.  115 :  Attorney- General  v.  Guardian  Mut.  Life  Ins.  Co.,  82 
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IST.  Y.  336;  People  v.  Empire  Mut.  Life  Ins.  Co.,  92  N.  Y.  105; 
People  V.  Knickerbocker  Life  Ins.  Co.,  40  Hun,  44;  People  v. 
Universal  Life  Ins.  Co.,  42  Hun,  616.  In  Attorney-General  v. 
Continental  Life  Ins.  Co.,  88  IST.  Y.  571,  the  petitioner  asking 
payment  of  counsel  fees  was  retained  by  the  attorney-general  to 
appear  for  him  in  an  action  in  which  the  receiver  was  appointed, 
and  set  out  services  rendered  by  him";  it  was  held  that  the  amount 
claimed  for  such  services  could  not  be  paid  out  of  the  funds  in  the 
hands  of  the  receiver.  In  Matter  of  Attorney-Oeneral  v.  North 
American  Life.  Ins.  Co.,  91  IST.  Y,  57,  it  was  held  that  the  court 
had  no  power  to  make  an  allowance  to  interveners  in  an  action 
for  the  dissolution  of  a  life  insurance  company  out  of  the  funds  in 
the  hands  of  the  receiver,  for  their  disbursements  and  counsel  fees, 
as  they  were  simply  individual  parties  protecting  their  own 
interest.  Same  effect,  Attorney-General  v.  Continental  Life  Ins. 
Co.,  31  Hun,  623.  In  Barnes  v.  Neivcomh,  89  K  Y.  108,  an 
action  was  brought  by  an  attorney  against  the  receiver  of  an  insur- 
ance company  to  recover  for  services  rendered  the  company  in 
opposing  an  application  for  the  receiver's  appointment;  it  was 
held  that  the  action  would  not  lie,  but  that  the  claim  should  be 
presented  to  the  court  appointing  the  receiver  and  the  discretion  of 
that  court  exercised  with  reference  to  it. 

A  receiver  is  bound  to  comply  with  his  contracts,  where  they 
are  made  with  the  permission  or  by  the  direction  of  the  court. 
Matter  of  U.  S.  Rolling  Stock  Co.,  57  How.  17;  Jay  v.  De  Groot 
2  Hun,  205.  The  court  may,  on  petition  and  application  of  the 
attorney-general,  and  on  notice  to  the  insolvent  corporation  and 
the  receiver,  in  its  discretion,  make  an  order  directing  him  to  pay 
a  tax  imposed  upon  the  corporation,  since  the  claim  of  the  State 
for  the  payment  of  the  tax  is  a  paramount  one.  Central  Trust 
Co.  V.  N.  Y.  City  &  Northern  R.  R.  Co.,  110  N.  Y.  250,  reversing 
47  Hun,  587. 

The  costs  of  an  action  to  which  a  receiver  is  a  party  should  be 
paid  in  full,  and  an  order  may  be  made  for  that  purpose  where 
costs  have  been  awarded  against  him.  This  is  true  although  the 
action  may  have  been  originally  brought  against  the  corporation  if 
a  receiver  has  defended.  Locke  v.  Covert,  42  Hun,  484 ;  Colum- 
hian  Ins.  Co.  v.  Stevens,  37  N.  Y.  536;  Camp  v.  Receivers  of 
Niagara  Bank,  2  Paige,  283. 

Upon  proof  of  loss  sustained  by  reason  of  the  receiver's  neglect 
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of  duty,  he  is  chargeable  with  such  loss.  Clapp  v.  Clapp,  49 
Hun,  195,  1  Supp.  919,  affirmed,  125  N.  Y.  693.  Where  a  re- 
ceiver deposits  funds  in  his  own  individual  name  and  not  as 
receiver,  mingling  them  with  his  own  funds,  if  the  bank  fails  he 
will  be  charged  with  the  loss  resulting.  Vtica  Ins.  Co.  v.  Lynch, 
11  Paige,  520 ;  Matter  of  Staff ord,  11  Barb.  353.  In  Cardot  v. 
Barney,  63  N.  Y.  281,  it  was  held  that  a  person  acting  as  receiver 
of  an  insolvent  railroad  corporation  and  running  the  road,  was  not 
personally  liable  in  an  action  for  negligence  where  no  personal 
neglect  was  imputed  to  him  either  in  the  selection  of  agents  or  in 
the  performance  of  any  duty,  but  where  the  negligence  was  that 
of  a  subordinate  employed  in  compliance  with  the  order  of  the 
court. 

In  Kadn  v.  Smith,  80  N.  Y.  458,  it  was  sought  by  counsel  to 
have  this  rule  extended  so  as  to  relieve  receiver,  as  such,  from  lia- 
bility. The  court,  however,  distinguished  the  liability  of  the 
person  acting  as  receiver  in  his  individual  capacity  and  the  lia- 
bility of  the  trust  fund,  holding  that  damages  for  injury  to  the 
person  would  be  chargeable  upon  and  payable  out  of  the  fund  in 
court,  the  same  as  other  expenses  of  administration. 

This  principle  was  applied  in  Camp  v.  Barney,  4  Hun,  373,  and 
in  Graham  v.  Chapman,  Receiver,  33  St.  Eep.  349,  it  is  held  that 
a  receiver  must  be  held  liable  for  injuries  to  his  employee,  in  the 
same  manner  and  to  the  same  extent  as  the  corporation  itself 
would  be  held  if  it  had  not  gone  into  the  hands  of  a  receiver. 
See,  also,  Durhin  v.  Sharp,  88  N".  Y.  225 ;  Fuller  v.  Jewett,  80 
N.  Y.  46.  In  a  note  to  15  L.  E.  A.  120  attention  is  called  to  the 
fact  that  Cardot  v.  Barney  has  not  been  followed  even  in  this 
State,  and  has  been  severely  criticised  in  other  States.  It  is  stated 
that  this  decision  probably  arises  from  the  fact  that  the  action 
was  brought  against  the  receiver  personally. 

A  receiver  of  a  corporation  has  no  power  to  issue  certificates 
which  will  be  binding  upon  a  trust  estate  unless  authorized  to  do 
so  by  order  of  the  court,  and  the  holder  of  such  certificates  so 
issued  without  authority  has  no  legal  claim  against  the  trust  prop- 
erty in  order  to  claim  equitable  relief;  he  must  show  the  money 
represented  therein  was  issued  for  the  benefit  of  the  estate. 
Wesson  v.  Chapman,  77  Hun,  144,  28  Supp.  431,  59  St.  Eep.  44. 
Eeceivers'  certificates  do  not  bind  parties  who  are  not  concluded 
by  the  judgment  and  proceedings  in  the  action  in  which  they  were 
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issued.     Stevens  v.   Union  Trust  Co.,  57  Hun,  498,   11  Supp. 
268. 

In  Eaht  v.  Attrill,  106  N.  Y.  423,  receivers'  certificates  issued 
on  an  ex  parte  order  were  held  not  to  create  a  lien  in  preference 
to  the  bondholder.  Where  the  certificates  were  issued  in  pay- 
ment of  debts  of  the  corporation,  the  court  has  no  power  to 
authorize  a  receiver  to  pay  or  issue  certificates  of  indebtedness  for 
the  payment  of  labor  and  services  in  operating  the  road  prior  to 
his  appointment,  and  to  make  certificates  so  issued  a  lien  prior  to 
the  mortgage.  Metropolitan  Trust  Co.  v.  Tonawanda  Valley  & 
Cuba  R.  R.  Co.,  103  N.  Y.  245. 

One  of  the  purposes  of  a  receiver  of  a  railroad  corporation  is 
to  manage  and  operate  the  property  and  maintain  its  integrity  as 
a  road  and  as  a  going  business.  Townsend  v.  Oneonta,  C.  &  E.  8. 
R.  Co.,  88  App.  Div.  208,  84  Supp.  427. 

While  a  receiver  of  a  corporation  appointed  pendente  lite  does 
not  possess  all  the  powers  of  a  permanent  receiver,  he  is  just  as 
much  the  representative  of  the  creditors  and  shareholders  as  though 
his  appointment  was  invested  with  the  quality  of  permanency; 
among  the  duties  imposed  upon  him  is  that  of  receiving  and  pre- 
serving the  property  of  the  corporation,  and  his  relation  to  the 
parties  whom  he  represents  is  so  highly  fiduciary  as  to  require 
of  him  the  exercise  of  the  utmost  good  faith  in  all  his  dealings. 
Athins  V.  Judson,  33  App.  Div.  42,  53  Supp.  504. 

The  title  of  a  general  assignee  of  an  insolvent  corporation  to  its 
property,  which  he  had  reduced  to  possession  before  the  com- 
mencement of  the  action  to  dissolve  the  corporation,  is  prima  facie 
superior  to  that  of  the  permanent  receiver  subsequently  appointed 
in  such  an  action.  If  the  receiver  wishes  to  try  the  title  of  the 
general  assignee,  he  must  proceed  by  action  and  not  by  motion  to 
punish  the  assignee  as  for  a  contempt  in  refusing  to  surrender  the 
property  on  demand.  People  of  the  State  of  New  York  v.  United 
States  Law  Blank  &  Stationery  Co.,  24  Misc.  535,  53  Supp.  852. 

Where  the  receiver  in  the  proceedings  dissolving  an  insolvent 
corporation  was  duly  discharged  as  such  receiver  by  the  Supreme 
Court  prior  to  the  commencement  of  this  action,  having  before  his 
discharge  exhausted  all  the  assets  of  the  corporation  which  came 
into  his  hands,  which  assets  were  insufficient  to  pay  the  debts 
of  the  corporation,  such  receiver  is  not  a  necessary  party  to  the 
action  either  as  a  plaintiff  or  defendant.  Lilienthal  v.  Betz,  185 
K  Y.  153,  reversing  108  App.  Div.  222,  95  Supp.  849. 
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In  Goodrich  v.  Sanderson,  35  App.  Div.  546,  55  Supp.  881,  the 
court  considered  the  question  whether  the  receiver  had  power, 
under  the  order  appointing  him,  to  make  an  accord  and  satisfac- 
tion, discussing  the  provisions  of  the  Revised  Statutes  conferring 
powers  upon  receivers  of  a  corporation,  and  the  effect  of  §§  1788 
and  1789,  arriving  at  the  conclusion  that  under  the  language  of  the 
order  the  court  intended  to  confer  upon  the  receiver  in  that  case 
all  the  powers  defined  in  any  statute  of  this  State  generally  ap- 
plicable to  receivers  of  corporations. 

The  liability  of  a  temporary  receiver  under  §  1788  is  con- 
sidered in  Mercantile  Trust  Co.  v.  Kings  Co.  El.  B.  B.  Co.,  40 
App.  Div.  141,  57  Supp.  892,  and  it  is  held  that  a  person  who 
furnishes  supplies  to  a  railroad  company,  prior  to  the  commence- 
ment of  the  action  to  foreclose  a  mortgage  upon  its  property,  in 
which  a  temporary  receiver  was  appointed,  is  not  entitled  to  a 
preferential  payment  of  such  claim  out  of  the  assets  in  the  hands 
of  the  receiver,  where  there  is  no  provision  in  the  order  appoint- 
ing him  receiver,  authorizing  him  to  pay  any  of  the  debts  of  the 
corporation.  Citing  Decker  v.  Gardner,  124  IST.  Y.  334  (338)  ; 
Franklin  Trust  Co.  v.  N.  A.  B.  B.  Co.,  11  App.  Div.  249  (257)  ; 
Metropolitan  Trust  Co.  v.  T.  V.  &  C.  B.  B.  Co.,  103  N.  Y.  245. 

It  is  further  held  that  a  different  question  wiuld  be  presented 
if  it  appeared  that  the  payment  of  the  claim  is  essential  to  enable 
the  receiver  to  continue  the  operation  of  the  road,  as  in  case  of 
the  claim  for  wages  of  persons  in  the  employ  of  receivers  or  cur- 
rent expenses.  Citing  Farmers'  Loan  and  Tru^t  Co.  v.  Bankers 
&  Merchants'  Tel.  Co.,  148  N.  Y.  315. 

The  section,  defining  powers  and  duties  of  a  temporary  receiver 
appointed  in  a  sequestration  action,  does  not  necessarily  apply  to 
receivers  in  other  actions.  The  duties  and  powers  of  a  receiver 
appointed  in  an  equity  action  pendente  lite  are  not  defined  by  the 
statute  or  Code,  and  are  so  defined  in  the  appointing  order.  As 
an  officer  of  the  court  the  receiver  is  subject  to  its  direction.  One 
of  the  main  purposes  of  receiver  in  any  action  is  to  preserve  the 
property  so  that  it  will  not  be  less  valuable  when  final  judgment 
is  had.     CoU  v.  Sweet,  46  App.  Div.  375,  61  Supp.  545. 

Temporary  receivers  of  a  corporation,  appointed  in  a  proceed- 
ing for  its  voluntary  dissolution,  are  proper  parties  to  an  action 
subsequently  brought  to  enforce  the  liability  imposed  upon  the 
directors  of  the  corporation  by  §  24  of  the  Stock  Corporation  Law 
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(LaAvs  1890,  chap.  56-i,  as  amended  by  Laws  1892,  chap.  688)  for 
the  excess  of  its  debts  over  and  above  its  capital  stock,  in  order 
that  the  court  may  have  before  it  the  parties  in  vrhom  are  vested 
the  assets  of  the  corporation,  and  may  in  the  decree  make  proper 
provision  as  to  the  application  of  such  assets  as  well  as  of  the 
amount  which  the  directors  are  directed  to  pay  in  discharge  of 
their  liability  under  the  statute. 

Such  an  action  is  one  in  equity,  and  all  of  the  creditors,  as  well 
as  the  corporation  itself,  are  necessary  parties  thereto.  Whitney 
V.  Wilcox,  58  App.  Div.  57,  68  Supp.  667. 

While  a  temporary  receiver  in  an  action  to  dissolve  a  corpora- 
tion is  only  the  custodian  of  the  property,  he  has  an  equitable  lien 
or  interest  in  it  for  the  benefit  of  the  creditors,  the  property  being 
regarded  as  a  trust  fund  of  which  they  are  beneficiaries.  Myers  v. 
Myers,  18  Misc.  663,  43  Supp.  737,  affirmed,  15  App.  Div.  448, 

44  Supp.  513. 

One  of  the  receivers  of  a  corporation,  who  has  authority  from 
the  other,  may  make  a  valid  assignment  of  a  claim  belonging  to  the 
corporation.  Toplitz  v.  Kings  Bridge.  Co.,  20  Misc.  576,  46  Supp. 
418. 

Temporary  receivers  appointed  in  an  action  for  dissolution 
which  abates  upon  entry  of  judgment  in  a  similar  action  in 
another  department,  are  bound  to  protect  the  assets  which  they 
have  received  until  taken  from  their  possession  by  order  of  the 
court,  but  have  no  power  to  take  assets  of  the  corporation  away 
from  other  persons.  Matter  of  Murray  Hill  Batik,  14  App.  Div. 
318,  43  Supp.  836,  affirmed,  153  K  Y.  199. 

A  general  assignee  of  a  corporation,  not  a  party  to  proceedings 
in  which  a  receiver  was  appointed,  cannot  be  ordered  to  surrender 
assets  to  the  receiver.     Matter  of  Muehlfeld,  16  App.  Div.  401, 

45  Supp.  16,  26  Civ.  Pro.  K.  265. 

A  receiver  of  an  insolvent  corporation  is  not  bound  to  complete 
its  contracts,  but  where  he  does  so,  with  the  consent  of  all  parties 
interested,  the  cost  of  completion  is  chargeable  against  special 
creditors  who  have  an  assignment  of  or  lien  upon  the  proceeds  of 
such  contracts.  Matter  of  A.  E.  Cliasmor  &  Co.,  22  Misc.  680,  50 
Supp.  1065. 

An  order  directing  the  receiver  to  sell  and  convert  property  into 
cash,  subject  to  the  liens  of  execution,  does  not  render  judgments 
and  executions  valid  which  would  otherwise  be  invalid.     Boss- 
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man  v.  Seavor,  22  Misc.  661,  51  Supp.  91,  affirmed,  41  App.  Div. 
603,  58  Supp.  677. 

Under  an  order  authorizing  the  receiver  to  continue  the  busi- 
ness and  make  up  and  dispose  of  goods,  he  has  no  authority  to 
contract  for  the  future  making  and  delivery  of  goods  within  a 
specified  time.  Matter  of  Punnett  Cycle  Mfg.  Co.,  24  Misc.  310, 
63  Supp.  204,  afFrmed  without  opinion,  33  App.  Div.  643,  54 
Supp.  1114. 

An  omission  by  the  receivers  in  proceedings  for  the  dissolution 
of  a  corporation  to  serve  notice  upon  the  attorney-general  of  an 
application  for  leave  to  sell  property,  is  cured  and  the  purchaser's 
title  perfected  by  subsequent  order  confirming  the  sale  made  upon 
notice  to  the  attorney-general.  Johnson  v.  Rayner,  25  App.  Div. 
598,  49  Supp.  959,  27  Civ.  Pro.  E.  102. 

An  ancillary  receiver  of  a  foreign  corporation  appointed  under 
an  order  investing  him  "  with  the  usual  powers  and  duties  of 
receivers,  according  to  the  laws  of  this  State  and  the  practice 
of  this  court,"  and  authorizing  him  to  continue  the  business,  has, 
except  so  far  as  his  powers  are  limited  by  the  fact  that  his  ap- 
pointment is  ancillary,  all  the  powers  of  trustees  of  insolvent 
debtors.  Ooodrich  v.  Sanderson,  35  App.  Div.  546,  55  Supp. 
881. 

Where  the  receiver  of  an  insolvent  bank  of  another  State,  who 
is  also  a  quasi  assignee  invested  with  all  rights  possessed  by  its 
creditors  and  entitled  to  bring  any  action  involving  its  property, 
funds,  and  effects  in  his  hands,  these  including  as  an  asset  the 
right  to  enforce  a  several  liability  for  its  debts  imposed  by  a  for- 
eign statute  upon  its  stockholders  in  favor  of  its  creditors,  after 
having  had  that  liability  determined  as  to  all  the  stockholders  in  a 
proceeding  taken  in  a  foreign  court,  brings  an  action  in  the  courts 
of  this  State  to  enforce  it  against  a  resident  stockholder,  who  had 
not  been  a  party  to  the  foreign  proceeding,  and  he  has  had  oppor- 
tunity here  to  contest  all  the  essential  facts  and  his  exact  liability 
has  been  here  determined  on  common-law  evidence,  the  Court  of 
Appeals  will,  in  the  interests  of  interstate  comity  and  because  the 
foreign  statute  prescribed  no  remedy  for  the  enforcement  of  the 
liability,  affirm  a  recovery  here  by  the  receiver  where  the  same 
does  not  involve  any  departure  from  our  practice,  nor  result  in 
injustice  to  any  of  our  citizens,  or  conflict  with  our  public  policy. 
Howard  v.  Angle,  162  K  Y.  179,  affirming  39  App.  Div.  151,  57 
Supp.  187,  25  Misc.  551,  55  Supp.  1108. 


250     COEPOEATIONS  AND  BECEIVEES  OF  COEPOEATIONS. 

Where  the  receiver  of  a  national  bank  of  another  State  ap- 
pointed by  the  comptroller  of  currency  brings  an  action  in  this 
State,  security  for  costs  can  be  required  of  him  as  a  matter  of 
right.  Beckham  v.  Hague,  44  App.  Div.  146,  60  Supp.  1Q7,  re- 
versing 28  Misc.  753,  60  Supp.  213. 

A  receiver  of  a  bank  vrho  has  been  finally  discharged  cannot 
be  allowed  to  intervene  in  proceedings  to  reach  newly  discovered 
assets.  Matter  of  Grand  Central  Bank,  27  Misc.  116,  57  Supp. 
418,  affirmed,  42  App.  Div.  157,  58  Supp.  1022. 

The  status  of  a  foreign  receiver,  who  is  also  appointed  receiver 
of  the  assets  of  corporations  in  this  State  by  our  courts,  is  depend- 
ent on  an  order  of  the  court  appointing  him  here.  Hammond  v. 
National  Life  Ass'n,  31  Misc.  182,  65  Supp.  407,  affirmed,  58 
App.  Div.  453,  69  Supp.  585,  dismissed,  168  IST.  Y.  262. 

The  temporary  receiver  of  a  corporation  may  be  authorized  to 
complete  outstanding  contracts,  and  is  not  individually  liable  for 
material  purchased  by  him  in  order  to  do  so,  where  it  appears  that 
the  material  was  purchased  upon  the  understanding  that  it  was 
a  liability  of  the  receivership,  and  that  all  payments  therefor 
were  made  by  checks  signed  by  him  as  receiver.  Nason  Mfg.  Co. 
V.  Garden,  52  App.  Div.  363,  65  Supp.  147. 

A  receiver  of  a  corporation  authorized  "  to  carry  on  and  con- 
tinue the  business  "  is  not  individually  liable  for  goods  purchased 
for  that  purpose.  Olpherts  v.  Smith,  54  App.  Div.  514,  66  Supp. 
976,  affirmed,  without  opinion,  173  N.  Y.  593. 

A  permanent  receiver  of  a  corporation  which,  while  insolvent, 
executed  a  bill  of  sale  of  its  property  in  contravention  of  the  Stock 
•Corporation  Law,  may  maintain  an  action  for  conversion  against 
the  vendee,  and  is  not  obliged  to  bring  a  suit  in  equity  to  compel 
the  vendee  to  account  for  property  transferred.  McQueen  v.  Nevj, 
45  App.  Div.  579,  61  Supp.  464. 

An  action  to  set  aside  a  fraudulent  transfer  cannot  be  main- 
tained by  a  receiver  appointed  in  sequestration  proceedings,  un- 
less the  complaint  alleges  that  he  has  obtained  leave  to  sue. 
Morgan  v.  Bucki,  30  Misc.  245,  61  Supp.  929. 

An  action  to  procure  the  cancellation  of  a  judgment  entered 
against  a  corporation  by  default  upon  the  ground  that  the  note 
sued  upon  was  given  without  consideration  cannot  be  maintained 
by  a  receiver  of  the  corporation  appointed  after  the  judgment  was 
procured  where  the  complaint  contains  no  allegation  of  fraud, 
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collusion,  accident,  mistake,  or  any  other  ground  for  equitable 
interference.  Ingalls  v.  Merchants'  National  Bank,  51  App.  Div. 
305,  64  Supp.  911. 

A  receiver  of  an  insolvent  corporation  of  another  State,  resident 
therein  and  appointed  by  the  court  of  that  State  having  full  juris- 
diction, in  a  suit  for  the  v^inding  up  of  the  affairs  of  the  corpora- 
tion, with  power,  so  far  as  could  be  conferred  by  such  appoint- 
ment, to  demand,  sue  for,  collect,  receive  and  take  into  his  pos- 
session all  the  property,  effects  and  choses  in  action  of  the  corpora- 
tion, cannot  maintain  an  action  in  this  State  against  the  corpora- 
tion as  sole  defendant  for  the  sole  purpose  of  procuring  the  ap- 
pointment in  this  State  of  an  ancillary  receiver,  on  the  fact  that 
the  corporation  has  property  within  this  State  that  requires  ad- 
ministration. Mahon  V.  Ongley  Electric  Co.,  156  IT.  Y,  196, 
reversing  24  App.  Div.  41,  48  Supp.  967. 

In  Matter  of  Roagland  v.  Bohinson  Co.,  36  Misc.  28,  72  Supp. 
435,  the  court  considers  the  respective  rights  of  receivers  appointed 
in  dissolution  proceedings  and  in  a  creditors  action. 

The  powers  of  a  receiver  are  specified  in  §  1788 ;  he  is  a  mere 
custodian  and  manager  of  the  property  under  the  direction  of  the 
court  during  the  pendency  of  the  action.  He  has  no  power  to 
appoint  a  deputy.  Murray  v.  Cantor,  18  Misc.  389,  41  Supp. 
652. 

A  non-resident  stockholder  of  an  insolvent  foreign  corporation, 
of  which  a  receiver  has  been  appointed  in  the  State  of  its  domicile, 
and  which  has  never  obtained  the  certificate  authorizing  it  to 
transact  business  in  the  State,  required  by  Laws  1892,  chap.  687, 
§  15,  may,  under  §§  1810  and  1812,  maintain  an  action  to  pro- 
cure the  appointment  of  an  auxiliary  receiver  of  its  property  in 
this  State;  but,  although  a  general  assignment,  made  by  a  cor- 
poration, contrary  to  the  law  both  of  the  domicile  and  of  the  forum, 
is  necessarily  invalid,  a  stockholder,  who  is  not  proceeding  upon  a 
judgment  and  unsatisfied  execution,  cannot  impeach  the  assign- 
ment, as  the  temporary  receiver  would,  after  his  appointment  had 
been  made  permanent,  be  the  only  person  competent  to  procure 
it  to  be  set  aside.  Walter  v.  F.  E.  McAlister  Co.,  21  Misc.  747, 
48  Supp.  26. 

Chapter  376  of  the  Laws  of  1885  was  repealed  by  the  Labor 
Law  (Laws  1897,  chap.  415,  §  8),  embodying  the  subject-matter 
thereof.     It  reads  as  follows : 
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"  Upon  the  appointment  of  a  receiver  of  a  partnership  or  of  a 
corporation  organized  under  the  laws  of  this  State  and  doing 
business  therein,  other  than  a  moneyed  corporation,  the  wages  of 
the  employees  of  such  partnership  or  corporation  shall  he  preferred 
to  every  other  debt  or  claim." 

A  salesman  employed  by  a  corporation  as  an  employee,  where 
his  compensation  consists  in  part  of  a  specified  salary  and  in  part 
of  commissions,  is  entitled  to  preferential  payment  of  both 
from  the  receiver.  Matter  of  Luxton  &  Blanch  Co.,  35  App.  Div. 
243,  54  Supp.  778. 

The  word  "  employees  "  in  chapter  376,  Laws  1885,  giving  a 
preference  to  wages  of  "  employees,  operatives  and  laborers  "  in 
case  a  receiver  of  a  corporation  is  appointed,  is  limited  by  the 
specific  words  "  operatives  and  laborers,"  and  does  not  include  a 
clerk  and  bookkeeper  of  a  manufacturing  corporation,  the  superin- 
tendent, foreman  or  draftsman,  who  receives  salaries.  Matter  of 
Stryher,  158  N.  Y.  526,  affirming  73  Hun,  327,  55  St.  Eep.  903, 
26  Supp.  209. 

A  bookkeeper  is  not  an  employee  within  the  meaning  of  chapter 
415,  Laws  1897,  and  is  not  entitled  to  preference  in  payment  by 
the  receiver.  Cochran  v.  A.  S.  Baker  Co.,  30  Misc.  48,  61  Supp. 
724. 

A  contractor  with  a  corporation  is  not  an  employee  so  as  to  be 
entitled  to  a  preference  in  case  of  insolvency.  Matter  of  Charron 
V.  Hale,  25  Misc.  34,  54  Supp.  411. 

A  traveling  salesman  who  receives  commissions  on  his  sales  as 
wages  is  an  employee  within  the  meaning  of  that  term  as  used  in 
chapter  899,  Laws  1895,  and  is  entitled  to  a  perference  in  pay- 
ment.    Mayer  v.  Stern,  22  App.  Div.  628,  47  Supp.  965. 

But  the  claim  of  a  manager  of  a  corporation  for  wages  is  not 
entitled  to  a  preferential  payment  by  a  receiver  of  such  corpora- 
tion. Matter  of  American  Lace  Worhs,  30  App.  Div.  321,  51 
Supp.  818. 

The  situation  of  a  receiver  of  an  insolvent  corporation  is  quite 
different  from  that  of  an  assignee  for  the  benefit  of  creditors, 
limited  in  his  authority  and  power  under  the  terms  of  the  deed 
of  assignment.  The  receiver  is  subject  to  the  direction  of  the 
court  that  appointed  him,  and  to  the  provisions  of  the  statute 
regulating  distribution  of  the  assets  of  the  insolvent  corporation. 
He  is  a  trustee  of  the  insolvent  estate  for  the  benefit  of  the  cred- 
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itors  and  stocldiolders.     People  v.  St.  Nicholas  Bank,  151  N.  Y. 
592. 

Section  1794  relates  solely  to  a  corporation  which  has  been  dis- 
solved, and  of  which  a  receiver  has  been  appointed,  and  regulates 
the  judgment  to  be  entered  upon  such  a  dissolution.  Thompson 
V.  Knight,  74  App.  Div.  316,  77  Supp.  599. 

Sub.  3.     Counsel  and  Their  Compensation. 

Bnle  81.   Receiver;  poorer  of,  to  employ  counsel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel,  except 
under  special  circumstances  and  in  particular  cases  requiring  the  employment 
of  additional  counsel,  and  in  such  cases  only  upon  special  application  to  the 
court,  showing  such  circumstances  by  his  petition  or  affidavit,  and  on  notice 
to  the  party  or  person  on  whose  behalf  or  application  he  was  appointed. 
This  rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allowance 
shall  be  made  to  any  receiver  for  expenses  paid,  or  made,  or  incurred  in  vio- 
lation of  this  rule. 

See  statutory  provisions  heretofore  cited  as  to  authority  of 
attorney-general  with  reference  to  fixing  and  allowing  compensa- 
tion to  counsel  for  receivers  of  corporations. 

The  purpose  of  the  provisions  of  §  4,  chap.  60,  Laws  1902,  con- 
cerning the  employment  of  counsel  by  receiver,  is  to  limit  the 
payments  on  account  of  legal  services  during  the  progress  of  the 
receivership  to  such  as  are  approved  in  writing  by  the  attorney- 
general,  and  also  to  prohibit  the  allowance  of  compensation  of  an 
attorney,  unless  an  agreement  for  his  compensation  has  been  made 
in  writing  upon  the  approval  of  the  attorney-general,  and  the 
attorney-general  is  not  bound  to  approve  the  appointment  of 
counsel  under  a  contract  for  general  employment,  without  fixing 
the  compensation.  Oandee  v.  Gunneen,  92  App.  Div.  71,  86 
Supp.  723. 

Stipulation  as  to  the  compensation  of  attorneys  for  the  receiver 
of  a  bank,  made  by  the  attorney-general  and  claimants,  the  only 
parties  to  the  reference,  was  held  not  to  be  interfered  with  by 
order  of  the  Special  Term.  People  v.  Federal  Bank,  114  App. 
Div.  374,  100  Supp.  44. 

In  this  case  the  compensation  of  the  claimants  seems  to  have 
been  stipulated  at  $20,000,  and  it  was  held  that  the  action  of  the 
Special  Term  in  reducing  that  amount  to  $15,000  was  unwar- 
ranted. 

The  report  of  a  referee  on  an  accounting  of  the  receiver  should 
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not  grant  an  allowance  to  the  attorney  of  the  receiver  for  services 
on  the  accounting,  but  the  attorney  should  apply  for  counsel  fee 
on  the  entry  of  the  final  order.  Matter  of  Little,  47  App.  Div. 
22,  62  Supp.  27,  afiirmed  on  opinion  below,  165  IST.  Y.  643. 

Services  rendered  by  an  attorney  to  a  corporation  in  dissolution, 
proceedings  before  the  appointment  of  a  receiver,  are  charged 
against  the  corporation  and  not  against  the  receiver.  Matter  of 
Little,  47  App.  Div.  22,  62  Supp.  27,  affirmed  on  opinion  below, 
165  JSr.  Y.  643. 

AETICLE  X. 

DISCHARGE  OF  BECEIVEB. 

SuM.  I.  Removal  of  receiver,  254. 
Subd.  2.    Compensation  of  receiver,  255. 
Subd.  3.  Accoutiting  by  receiver,  259. 
Subd.  4.   Effect  of  discharge  of  receiver,  262. 

Sub.  1.     Semoval  of  Eeeeiver. 

Section  7,  Laws  of  1883,  chapter  378,  is  as  follows: 

The  attorney-general  may  at  any  time  he  deems  that  the  interest  of  the 
stockholders,  creditors,  policy-holders,  depositors  or  other  beneficiaries  inter- 
ested in  the  proper  and  speedy  distribution  of  the  assets  of  any  insolvent  cor- 
poration will  be  subserved  thereby,  make  a,  motion  in  the  supreme  court,  at 
a  special  term  thereof,  in  any  judicial  district,  for  an  order  removing  the 
receiver  of  any  insolvent  corporation  and  appointing  a  receiver  thereof  in  his 
stead,  or  to  compel  him  to  account,  or  for  such  other  and  additional  order 
or  orders,  as  to  him  may  seem  proper,  to  facilitate  the  closing  up  of  the  affairs 
of  such  receivership;  and  any  appeal  from  any  order  made  upon  any  motion 
under  this  section  shall  be  to  the  general  term  of  said  court  of  the  department 
in  which  such  motion  is  made. 

A  receiver  appointed  in  an  action  against  a  corporation  should 
not  be  removed  without  notice  of  the  application  having  been 
given  to  the  plaintiff  in  the  action  at  whose  instance  he  was 
appointed.  He  cannot  be  removed  in  an  application  made  in 
another  district  from  that  in  which  he  was  appointed.  Attrill  v. 
Rockaway  Beach  Improvement  Co.,  25  Hun,  376,  First  Depart- 
ment, October  Term,  1881 ;  same  rule  in  s.  c,  25  Hun,  500, 
November  Term,  1881.  The  power  of  the  court  to  remove  the 
receiver  of  a  corporation  does  not  depend  on  any  notice  to  stock- 
holders who  have  appeared.  The  court  can  act  on  its  own  motion 
ex  parte.  Hoyt  v.  Continental  Ins.  Co.,  21  Week.  Dig.  145, 
General  Term,  Second  Department,  February,  1885.  Where  a 
motion  is  made  to  vacate  an  order  appointing  a  receiver  on  the 
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ground  that  another  receiver  has  been  appointed,  it  is  error,  on 
denying  such  motion,  to  remove  the  second  receiver  and  appoint 
another  on  grounds  not  stated  in  the  moving  papers.  Bruns  v. 
Stewart  Manf'g  Co.,  31  Hun,  195.  Where  a  director  of  a  com- 
pany was  appointed  receiver,  and  it  afterward  appeared  he  had 
been  connected  with  its  management,  he  was  removed.  Keeler  v. 
Brooklyn  Elevated  B.  B.  Co.,  9  Abb.  IsT.  C.  166.  Under  chapter 
409,  Laws  1882,  §  163,  his  successor  may  bring  an  action  against 
a  receiver  so  removed. 

A  receiver  may  be  removed  in  the  sound  discretion  of  the  court. 
Seney  v.  N.  Y.  Consolidated  Stage  Co.,  28  How.  481, 18  Abb.  435  ; 
Ferry  v.  Banh  of  Central  New  Yorh,  15  How.  445 ;  Wilson  v. 
Barney,  5  Hun,  257.  It  was  held  error  for  a  Special  Term  sitting 
in  Albany  to  remove  the  receiver  of  a  corporation  appointed  in  an 
action  the  venue  of  which  was  laid  in  the  county  of  New  York. 
Attrill  V.  Bockaway  Beach  Improvement  Co.,  25  Hun,  376.  A 
receiver  should  have  notice  of  an  application  for  his  removal. 
Brums  v.  Stewart  Manufacturing  Co.,  31  Hun,  195.  See  Laws  of 
1880,  chapter  537;  Laws  of  1881,  chapter  639,  referred  to  in  25 
Hun,  509,  relative  to  removal  of  receivers  of  insolvent  corpora- 
tions. 

The  duties  of  a  temporary  receiver  terminate  with  a  judgment 
adverse  to  the  party  who  procures  his  appointment,  but  he  is  not 
wholly  discharged,  remaining  amenable  to  the  court  for  the  pur- 
pose of  accounting.  Whiteside,  v.  Prendergast,  2  Barb.  Oh.  471 ; 
McCosker  v.  Brady,  1  Barb.  Ch.  329 ;  Ireland  v.  Nichols,  40  How. 
87 ;  Colwell  v.  Oarfield  National  Bank,  119  N.  Y.  412.  As  to 
what  statutes  are  sufficient  grounds  for  removal,  see  Bank  of  Mon- 
roe V.  Schermerhom,  1  Clarke's  Ch.  366 ;  Wetter  v.  Schlieper,  7 
Abb.  92 ;  Keeler  v.  Brooklyn  Elevated  R.  B.  Co.,  9  Abb.  (W.  Y.) 
166 ;  Wilson  v.  Barney,  5  Hun,  257. 

Sub.  2.     Compensation  of  Receiver. 

Section  2,  of  chapter  378,  Laws  1883,  provides  as  follows: 

§  2.   Compensation  of  receivers;  division  in  certain  cases. 

A  receiver  of  a  corporation,  except  a  receiver  appointed  in  proceedings  for 
its  voluntary  dissolution,  is  entitled,  in  addition  to  his  necessary  expenses, 
to  such  commissions,  not  exceeding  two  and  one-half  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by  which  or  the  judge  by 
whom  he  is  appointed  allows,  but  except  upon  a  final  accounting  such  a  re- 
ceiver shall  not  receive  on  account  of  his  services  for  any  one  year  a  greater 
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amount  than  twelve  thousand  dollars,  nor  for  any  period  less  than  a  year  more 
than  at  that  rate.  Upon  final  accounting  the  court  may  make  an  additional 
allowance  to  such  receiver,  not  exceeding  two  and  one-half  per  centum  upon 
the  sums  received  and  disbursed  by  him,  if  the  court  is  satisfied  that  he  has 
performed  services  that  fairly  entitle  him  to  such  additional  allowance. 
Where  more  than  one  receiver  shall  be  appointed,  the  compensation  herein 
provided  shall  be  divided  between  said  receivers.  (Thus  amended  by  Laws 
1886,  chap.  275;  Laws  1901,  chap.  506;  Laws  1906,  chap.  349.) 

See  §  3320  of  Code  as  to  fees. 

Prior  to  the  passage  of  the  act  of  1883,  the  commissions  of  a 
receiver  of  an  insolvent  life  insurance  company  were  fixed  by  the 
court  which  appointed  him,  not  exceeding,  however,  five  per  cent 
on  the  amount  of  receipts  and  disbursements.  Attorney- General 
V.  Guardian  Life  Ins.  Co.,  93  N.  Y.  631.  Followed,  Matter  of 
Security  Life  Ins.  Co.,  31  Hun,  36,  affirmed,  95  N".  y.  654.  The 
act  of  1883,  in  relation  to  receivers  of  corporations,  including  the 
second  section  thereof,  in  relation  to  receiver's  fees,  applies  only 
to  receivers  of  corporations  appointed  in  proceedings  in  bank- 
ruptcy, and  a  receiver  appointed  in  an  action  to  foreclose  a 
mortgage  executed  by  a  corporation  is  not  entitled  to  the  fees 
specified  in  that  section- — they  are  governed  by  §  3320.  United 
States  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  B.  B.  Co.,  101  K  y.  478. 
As  to  what  funds  a  receiver  of  a  life  insurance  company  is  entitled 
to  commissions  upon,  see  Attorney-General  v.  North  American 
Life  Ins.  Co.,  89  H.  Y.  94,  modifying  26  Hun,  294.  And  as  to 
what  is  to  be  considered  in  fixing  compensation,  see  Matter  of 
Commonwealth  Fire  Ins.  Co.,  32  Hun,  78.  Commissions  will 
not  be  allowed  a  receiver  upon  money  merely  turned  over  to  him 
by  his  predecessor  in  office;  such  funds,  when  they  come  into 
the  second  receiver's  hands,  are  to  be  regarded  as  in  custodia  legis. 
Attorney-General  v.  Continental  Life  Ins.  Co.,  32  Hun,  223.  In 
computing  the  commissions  of  the  receiver  of  a  corporation  upon 
accepting  his  resignation,  only  the  amount  of  money  which  has 
actually  come  into  his  hands  should  be  considered  as  a  basis  of 
computation.     People  v.  Mutual  Benefit  Association,  39  Hun,  49. 

Under  chapter  378,  Laws  1883,  the  courts  should  carefully 
scrutinize  the  receiver's  charges.  Abb.  Ann.  Dig.  1885,  p.  298. 
Where  the  justice,  by  whom  certain  orders  passing  the  accounts 
of  the  receiver  of  a  corporation,  and  allowing  him  commissions 
for  his  services  were  made,  had  jurisdiction  to  entertain  the  pro- 
ceedings before  him,  and  made  the  allowance  for  commissions, 
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but  the  amounts  allowed  were  erroneous,  held,  that  the  proper 
procedure  was  an  application  to  the  same  justice  to  resettle  the 
order,  or  by  appeal.  In  re  National  Trmt  Co.,  4  Civ.  Pro.  E.  203. 
By  §  3320  a  receiver,  except  as  otherwise  provided  by  statute,  is 
entitled  to  a  commission  not  exceeding  five  per  cent,  and  those 
cases  of  compensation  of  receivers  not  governed  by  Laws  1883 
are  subject  to  the  control  of  the  Supreme  Court  at  Special  and 
General  Term.  Hanover  Ins.  Co.  v.  Germania  Ins.  Co.,  11  St. 
Eep.  481. 

In  the  absence  of  legislation,  the  court  has  the  right  of  deter- 
mining the  compensation  of  receivers.  Matter  of  Commonwealth 
Fire  Ins.  Co.,  32  Hun,  78.  It  will  be  noted,  however,  that  the 
statute  heretofore  cited  fixed  the  compensation  of  receivers  of 
corporations.  The  court  has  no  power  to  allow  a  receiver  any 
commission  in  excess  of  that  prescribed  by  statute  under  the 
guise  of  extra  compensation.  Matter  of  Orient  Mut.  Ins.  Co.,  21 
Supp.  237,  50  St.  Eep.  460,  citing  Matter  of  Security  Life  Ins.  & 
Annuity  Co.,  31  Hun,  36,  which  was  affirmed  95  IST.  Y.  654.  In 
chapter  465,  Laws  of  1892,  the  receiver  may,  however,  be  allowed 
the  disbursements  paid  his  sureties  on  his  sufficient  bond. 

Where  a  receiver  was  never  entitled  to  receive  all  the  money 
in  question,  and  the  order  directing  payment  to  him  was  erro- 
neous and  reversed,  it  was  held  that  the  court  had  no  discretion  to 
permit  the  receiver  to  retain  a  sum  to  cover  his  commissions  and 
counsel  fees.  Pittsfield  Nat.  Bank  v.  Bayne,  140  IST.  Y.  321. 
Where  the  course  of  a  receiver  has  been  marked  with  neglect, 
inattention  and  misconduct,  resulting  in  probable  losses,  which  to 
a  great  extent  could  have  been  avoided  if  he  had  properly  dis- 
charged his  duties,  the  court  may  properly  refuse  to  allow  him 
any  commissions  by  way  of  compensation.  Clapp  V.  Clapp,  49 
Hun,  196.  Where  a  receiver  is  an  intruder  and  trespasser,  he  is 
not  entitled  to  receive  any  compensation.  O'Mahoney  v.  Bel- 
mont, 62  K  Y.  133. 

In  VerplancTc  v.  Winchester  Mercantile  Ins.  Co.,  2  Paige,  438, 
where  the  chancellor  reversed  the  order  appointing  a  receiver,  he 
was  not  allowed  any  compensation.  The  act  of  1883,  chapter 
378,  was  held  not  to  apply  to  a  receiver  appointed  to  conserve 
property  on  foreclosure  of  a  mortgage  executed  by  the  corpora- 
tion. The  United  States  Trust  Co.  of  N.  Y.  v.  New  York,  West 
Shore  &  Buffalo  By.  Co.,  101  IST.  Y.  478.  Where  a  receiver  does 
Actions,  Vol.  1  —  17 
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not  take  possession  or  control  of  the  property  and  allows  the 
business  to  proceed  as  before  under  the  management  of  parties  in 
interest  who  receive  and  disburse  the  fund  with  his  assent  and 
approval,  he  is  not  entitled  to  a  percentage  on  such  moneys. 
Matter  of  Woven  Tape  Shirt  Co.,  85  N.  Y.  506 ;  nor  is  he  entitled 
to  commissions  on  the  amount, of  incumbrances  on  property  sold 
by  him  unless  he  himself  pays  off  and  discharges  the  incum- 
brances before  the  sale.  Matter  of  Security  Life  Ins.  &  Annuity 
Co.,  31  Hun,  36,  affirmed,  95  K  Y.  654.  The  allowance  to  a 
receiver  is  intended  to  cover  the  receiving  and  disbursing  of  the 
fund.  Howes  v.  Dawis,  4  Abb.  71 ;  Matter  of  the  Bank  of  Niagara, 
6  Paige,  213.  In  case  of  change  of  receivers  by  death  or  other- 
wise, one-half  of  the  percentage  on  moneys  in  the  hands  of  the 
first  receiver  should  be  allowed  to  each.  Attorney-General  v. 
Continental  Life  Ins.  Co.,  32  Hun,  223.  The  court  has  no  power 
to  make  any  allowance  to  interveners  out  of  funds  in  the  hands 
of  a  receiver  for  counsel  fees.  Matter  of  Attorney-General  v. 
North  Amer.  Life  Ins.  Co.,  91  N.  Y.  57;  Attorney-General 
V.  Continental  Life  Ins.  Co.,  31  Hun,  623.  Nor  will  any 
allowance  be  made  to  counsel  retained  by  the.  attorney-general  to 
appear  in  an  action  in  which  the  receiver  was  appointed.  Attor- 
ney-General V.  Continental  Life  Ins.  Co.,  88  Hun,  571. 

It  was  held  on  the  final  accounting  of  the  receiver  of  an 
insurance  company,  who  had  received  its  securities  from  the 
insurance  department  for  distribution  among  the  policy-holders 
and  applied  proceeds  in  the  first  instance  to  the  expenses  of  the 
receivership,  that  he  was  protected  on  his  final  accounting  in  re- 
spect to  his  expenditures  by  the  orders  made  upon  his^intermediate 
account.  People  v.  JJ.  S.  Mutual  Accident  Ass'n,  88  App.  Div. 
697,  85  Supp.  137. 

The  matter  of  accounting  by  receivers  of  corporations  formed 
for  banking  or  insurance  is  governed  by  Laws  1902,  chapter  60. 
As  a  matter  of  procedure  the  provision  is  properly  applicable  to 
all  receivers  of  such  corporations,  though  appointed  prior  to  the 
enactment.  People  v.  Manhattan  Fire  Insurance  Co.,  77  App. 
Div.  517,  79  Supp.  11. 

In  Matter  of  Smith  Co.,  31  App.  Div.  39,  52  Supp.  877,  the 
amount  of  commissions  of  a  temporary  receiver  is  considered,  and 
rule  laid  down  as  to  the  sum  upon  which  such  commissions  are  to 
be  computed. 
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An  accounting  by  a  temporary  receiver  of  a  corporation  is  not 
conclusive,  as  against  creditors,  on  his  accounting  as  permanent 
receiver.  Matter  of  Simonds  Mfg.  Co.,  39  App.  Div.  576,  57 
Supp.  776. 

After  the  appointment  of  a  permanent  receiver  of  a  corporation, 
in  an  action  brought  by  the  State  for  its  dissolution,  the  attorney- 
general  is  entitled  to  a  notice  of  motion  for  a  referee  to  hear  and 
determine  a  disputed  claim.  Matter  of  Eustace  v.  New  York 
Building-Loan  Ass'n,  98  App.  Div.  97,  90  Supp.  784. 

It  is  held  in  that  case  that  the  question  involved  did  not  neces- 
sarily arise  in  People  v.  American  Steam  Boiler  Ins.  Co.,  3  App. 
Div.  504,  although  the  judge  writing  the  opinion  in  that  case 
expressed  his  views  upon  the  subject.  The  court  says  (page  99)  : 
"  But  such  concurrence  by  no  means  involved  an  adoption  of  all 
that  was  said  in  the  opinion,  as  it  appears  upon  the  face  of  the 
opinion  that  it  was  decided  upon  another  ground.  Such  an  enun- 
ciation of  the  law  is  of  no  weight  in  this  case,  as  the  question 
now  presented  was  not  properly  before  the  court  in  that  case, 
and  what  was  said  about  it  was  entirely  obiter.  Citing  to  that 
point  Crane  v.  Bennett,  177  IS]".  Y.  106 ;  Stokes  v.  Stokes,  155 
]Sr.  Y.  581 ;  Eobinson  v.  Rochester  Folding  Box  Co.,  171  IST.  Y. 
538. 

A  permanent  receiver  is  entitled  to  commissions  on  the  monies 
actually  received  and  disbursed  by  him  by  order  of  the  court. 
Matter  of  Little,  47  App.  Div.  22,  62  Supp.  27,  affirmed  on 
opinion  below,  165  N.  Y.  643. 

Sub.  3.     Accounting  by  Receiver. 
Section  42,  3  E.  S.,  title  IV;  chapter  VIII,  is  as  follows : 

§  42.   Receiver's  general  poiirers  and  duties. 

Such  receivers  shall  possess  all  the  power  and  authority  conferred,  and  be 
subject  to  all  the  obligations  and  duties  imposed  in  article  three  of  this  title, 
upon  receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corporation. 
It  shall  be  his  duty  to  keep  an  account  of  all  moneys  received  by  him,  and 
on  the  first  days  of  January,  April,  July  and  October,  in  each  and  every  year, 
to  make  and  file  a  written  statement,  verified  by  his  oath  that  such  statement 
is  correct  aijd  true,  showing  the  amount  of  money  received  by  such  receiver, 
his  agents  or  attorneys,  the  amount  he  has  a  right  to  retain  under  the  pro- 
visions of  this  title,  and  the  items  for  which  he  claims  to  retain  the  same, 
and  the  distributive  share  due  each  person  interested  therein.  He  shall  pay 
such  distributive  share  to  the  person  or  persons  entitled  thereto,  on  demand, 
at  any  time  after  such  statement.  Such  account,  statement  and  all  books 
and  papers  of  the  corporation  in  the  hands  of  such  receiver  shall,  at  all  rea- 
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sonable  times,  be  open  for  the  inspection  of  all  persons  having  an  interest 
therein.  And  in  case  of  neglect  or  refusal  to  comply  with  either  of  the  above 
requirements,  or  any  duty  imposed  upon  him  by  this  title,  the  supreme  court, 
at  either  a  general  or  special  term,  shall,  on  the  application  of  the  party 
aggrieved,  unless  such  neglect  or  refusal  shall  be  satisfactorily  explained  to 
the  court,  forthwith  remove  such  receiver  and  appoint  some  suitable  person 
as  receiver  in  his  place.  Such  removal  shall  not  vitiate  or  annul  any  legal 
proceedings  had  by  such  receiver,  but  such  proceedings  shall  be  continued  by 
such  successor  as  if  no  removal  had  been  made.  Such  receiver  shall  also  be 
liable  to  pay  to  the  party  aggrieved  interest  at  the  rate  of  ten  per  cent,  per 
annum  on  all  moneys  due  to  such  party  and  retained  by  him  more  than  one 
day  after  such  demand  made  as  aforesaid. 

Thus  amended  by  Laws  1858,  chapter  348,  and  saved  by  the 
repealing  act  of  1880,  which  declares  the  section  "  applicable  to 
a  permanent  receiver  appointed  as  prescribed  by  §  1Y88  of  the 
Code  of  Civil  Procedure." 

Sections  66-75,  77-89,  3  K.  S.,  title  IV,  chapter  VIII,  are  still 
in  force  and  should  be  referred  to.     (See  Article  VI.) 

A  de  facto  receiver  cannot  avail  himself  of  an  irregular  or  void 
appointment,  under  which  he  has  acted,  procured  by  his  con- 
nivance, and  thus  escape  an  accounting  for  the  moneys  which  came 
into  his  hands.  O'Mahoney  v.  Belmont,  62  IT.  Y.  133.  Upon  the 
accounting  of  a  receiver  of  a  corporation,  where  the  order  for  the 
accounting  requires  service  of  notice  upon  the  creditors  named  in 
the  application,,  such  creditors  have  a  right  to  appear  and  be 
present  at  the  accounting.  Greason  v.  Goodwillie  Wyman  Co., 
38  Hun,  138.  The  receiver  should  keep  the  trust  funds  separate 
or  he  will  be  charged  with  interest.  Utica  Ins.  Co.  v.  Lynch,  11 
Paige,  520 ;  In  re  Commonwealth  Ins.  Co.,  32  Hun,  78.  If  he 
exercise  his  best  judgment,  in  the  investment  of  funds,  he  will 
not  be  charged  for  losses.  Hynes  v.  McDermott,  3  St.  Hep.  582. 
Where,  upon  the  examination  of  the  accounts  of  a  receiver,  no 
misconduct  is  shown,  he  will  not  be  chargeable  with  costs.  Hynes 
V.  McDermott,  3  St.  Eep.  582.  A  receiver's  charges,  in  his 
account  of  expenditures,  must  be  reasonable,  and  what  is  reason- 
able is  for  the  court  to  determine.  Beach  on  Eeceivers,  §  749. 
If,  during  the  pendency  of  proceedings  instituted  for  an  account- 
ing by  the  receiver  of  a  corporation,  one  of  the  receivers  die,  the 
court  may  make  an  order  reviving  and  continuing  the  accounting 
against  his  representatives.  Matter  of  Foster,  7  Hun,  129; 
Matter  of  Columbia  Ins.  Co.,  30  Hun,  342.  A  master's  report 
upon  a  receiver's  account  need  not  be  confirmed  and  cannot  be 
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excepted  to.  If  a  party  be  dissatisfied  he  should  ask  leave  of  the 
court  to  review  the  principle  upon  which  the  account  is  taken. 
Brower  v.  Brower,  2  Edw.  621.  Where  it  is  sought  to  review 
proceedings  had  upon  the  settlement  of  a  receiver's  account  by 
a  creditor,  he  should  apply  to  be  made  a  party  to  the  action  and 
to  have  the  order  vacated.  Schenck  v.  Ingraham,  4  Hun,  67,  5 
Hun,  397.  Chapter  378,  Laws  of  1883,  requiring  the  accounts 
of  the  receiver  of  an  insolvent  company  to  be  filed  with  the  General 
Term  of  the  Supreme  Court,  to  pass  upon  their  correctness,  or  to 
determine  whether  or  not  they  should  be  approved,  requires  noth- 
ing more  than  that  they  shall  be  placed  upon  the  files  of  the 
court.  Where  the  accounts  so  filed  embrace  many  items,  as  paid 
to  attorneys  and  counsel,  the  correctness  of  which  the  court  cannot 
determine  from  a  mere  inspection  of  the  account,  it  will  appoint 
a  referee  to  determine  whether  the  services  have  been  rendered, 
and  whether  the  charges  made  therefor  are  just  and  proper, 
notice  of  the  hearing  before  him  being  required  to  be  given  to 
the  attorney-general  and  to  the  receiver.  People  v.  Knickerbocker 
Life  Ins.  Co.,  18  Week.  Dig.  492,  31  Hun,  622.  Where  the 
attorney  of  the  receiver  was  his  partner  and  made  the  application 
upon  his  own  petition  without  notice,  it  was  held  that  the  order 
granting  compensation  might  be  attacked  collaterally.  Matter  of 
Commonwealth  Fire  Ins.  Co.,  32  Hun,  78.  Where  the  receiver 
makes  unauthorized  loans,  but  charges  himself  with  the  interest 
received,  he  will  not  be  charged  a  greater  sum.  Attorney-Oeneral 
v.  NoHh  Am.  Life  Ins.  Co.,  89  N.  T.  94. 

The  accounts  of  a  receiver  shall  be  filed  and  presented  to  the 
court  before  reference  is  granted  to  pass  upon  such  accounts. 
People  of  State  of  New  York  v.  Columbia  Car  Spring  Co.,  12 
Hun,  585.  Where  the  conduct  of  a  receiver  rendered  a  reference 
necessary  to  examine  his  accounts,  he  was  charged  with  one-half 
the  expense  of  this  examination.  Corey  v.  Long,  43  How.  492. 
But  ordinarily  the  receiver  will  not  be  compelled  to  pay  the  costs 
of  a  reference  to  settle  his  accounts.  Attorney-Oeneral  v.  Conti- 
nental Life  Ins.  Co.,  27  Hun,  524,  affirmed,  93  IST.  Y.  45.  He 
will  be  allowed  his  reasonable  expenses ;  Corey  v.  Long,  43  How. 
492 ;  Howes  v.  Davis,  4  Abb.  71 ;  including  counsel  fees.  Matter 
of  Commonwealth  Fire  Ins.  Co.,  32  Hun,  78 ;  Clapp  v.  Clapp,  49 
Hun,  195 ;  Corey  v.  Long,  43  How.  492 ;  Utica  Life  Ins.  Co.  v. 
Lynch,  2  Barb.  Ch.  573.     A  receiver  may  not  charge  counsel  fees 
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for  himself.  Matter  of  Bank  of  Niagara,  6  Paige,  213 ;  Collier 
V.  Munn,  41  N.  Y.  147.  A  receiver  may  appeal  from  a  determi- 
nation to  settle  his  accounts.  Matter  of  Ouardiam,  Savings  Inst., 
78  ]Sr.  Y.  408. 

Sub.  4.    Effect  of  Discharge  of  Receiver. 

In  New  York  &  Western  Union  Tel.  Co.  v.  Jewett,  115  W.  Y. 
166,  it  was  held  that  where  a  receiver  was  discharged  pending 
proceedings  to  compel  him  to  pay  the  claim  of  a  creditor  out  of 
assets  in  his  hands,  his  discharge  was  a  sufficient  ground  for  deny- 
ing the  application.  And  where  an  interlocutory  judgment  had 
determined  the  amount  of  the  plaintiff's  claim  and  the  liability  of 
the  receiver  to  pay  it,  a  discharge  was  held  not  to  be  a  defence 
against  the  entry  of  final  judgment.  Woodruff  v.  Jewett,  115 
]Sr.  Y.  267.  In  Miller  v.  Loeh,  64  Barb.  454,  it  was  held  that  the 
discharge  of  a  receiver  was  no  answer  to  a  motion  for  leave  to 
bring  an  action  against  him  for  the  claim  and  delivery  of  the 
property,  the  claimants  having  had  no  notice  of  the  application  to 
discharge  the  receiver,  he  being  aware  of  the  claim. 

AETICLE    XI. 

PRECEDENTS  KELATING  TO   BECEIVEKSHIP  OF 
COBPOBATIONS. 

Order  Appointing  Temporary  Beceiver. 

(Caption.) 

(Title.) 

(Insert  proper  recitals.) 
It  is  ordered, 

First.  That  Howard  Gillespie,  of  Saugerties,  county  of  Ulster,  and 
State  of  New  York,  be,  and  he  hereby  is  appointed  receiver  of  all  of 
the  property  of  said  Sheffield  Manufacturing  Company,  with  the 
usual  powers  and  duties  of  receivers  in  such  cases. 

Second.  That  before  entering  upon  the  duties  of  his  trust  the  said 
receiver  execute  to  The  People  of  the  State  of  New  York,  and  file 
with  the  clerk  of  this  court,  his  bond,  with  two  sufficient  sureties,  to 
be  approved  by  a  justice  of  this  court  in  the  penal  sum  of  fifty  thou- 
sand dollars,  conditioned  for  the  faithful  performance  of  his  duties 
as  such  receiver,  and  the  duty  of  accounting  for  all  moneys  and 
property  received  by  him. 

Third.  That  said  receiver  deposit  all  funds  of  the  corporation, 
not  needed  for  immediate  disbursement,  in  the  First  National  Bank 
of  Saugerties,  subject  to  the  order  of  this  court. 

Fourth.  That  the  said  receiver  be,  and  he  hereby  is,  authorized 
and  directed  from  and  after  the  execution,  approval  and  filing  of  his 
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bond  aforesaid,  to  continue  operating  the  shops  and  works  of  said 
corporation  to  the  extent  that  he  may  deem  it  wise,  prudent  and 
necessary  for  the  purpose  of  preserving  the  assets  of  said  corporation 
and  the  market-value  of  its  property,  or  for  such  other  purpose  for 
which  he  may  deem  it  necessary. 

Enter  in  Ulster  county.  D.  CADY  HEEEICK, 

Jus.  Sup.  Ct. 

Notice  of  Hotion  on  Application  for  Order  Extending  Powers  of 
Temporary  Receiver  and  Directing  Sale  of  Property. 

(Title.) 
Sir: 

Please  take  notice  that  upon  the  papers  and  proceedings  herein, 
and  upon  a  petition,  a  copy  of  which  is  herewith  served  upon  you, 
a  motion  will  be  made  at  a  Special  Term  of  the  Supreme  Court  to 
be  held  at  the  city  hall,  in  the  city  of  Kingston,  on  the  sixth  day  of 
April,  one  thousand  eight  hundred  and  ninety-five,  at  the  opening 
of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  may  be 
heard,  for  an  order  extending  to  the  temporary  receiver  herein  sundry 
powers  and  duties  of  a  permanent  receiver  and  granting  him  leave  to 
sell  sundry  personal  property  held  by  him  as  such  receiver,  and  for 
such  other  or  further  relief  or  order  as  to  the  court  may  seem  just. 

Dated  Saugerties,  N.  Y.,  April  5th,  1895. 

Yours,  etc., 
EDGAE  M.  HAIN'ES, 

Attorney  for  Eeceiver. 
To  Hon.  Theodore  E.  Hancock,  Attorney-General. 

Petition  on  Application  for  Order  Extending  Powers  of  Temporary 
Receiver  and  Directing  Sale  of  Property. 

(Title.) 

The  petition  of  Howard  Gillespy,  respectfully  shows  to  the  court : 

First.  That  he  is  the  temporary  receiver  of  the  Sheffield  Manu- 
facturing Company  of  Saugerties,  Ulster  county,  in  the  State  of  New 
York,  having  been  duly  appointed  by  an  order  of  this  court  made  in 
the  above-entitled  proceeding,  at  a  Special  Term  thereof,  held  at  the 
city  hall,  in  the  city  of  Albany,  on  the  first  day  of  April,  one  thousand 
eight  hundred  and  ninety-five,  and  which  said  order  was  duly  entered 
in  the  Ulster  county  clerk's  office  on  the  2d  day  of  April,  one  thousand 
eight  hundred  and  ninety-five. 

Second.  That  your  petitioner  has  duly  given  the  bond  provided  for 
in  and  by  the  terms  of  the  said  order  so  appointing  him  as  receiver  as 
aforesaid,  which  said  bond  was  duly  approved  as  to  form,  manner  of 
execution  and  sufficiency  by  Mr.  Justice  Parker,  on  the  second  day  of 
April,  one  thousand  eight  hundred  and  ninety-five,  and  which  said 
bond  was  duly  filed  in  the  Ulster  county  clerk's  office  on  the  said 
second  day  of  April,  one  thousand  eight  hundred  and  ninety-five. 

Third.  That  your  petitioner  has  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  receiver  as  aforesaid. 

Fourth.  That  by  virtue  of  his  appointment  your  petitioner  has 
become  posesssed  of  no  real  estate,  but  did  become  possessed  of  a 
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large  amount  of  personal  property,  consisting  of  blank  books  of 
various  forms,  kinds  and  sizes ;  flat  paper  used  in  the  preparation  and 
manufacture  of  such  blank  books,  leather,  folded  stock,  envelopes, 
paste  board  boxes  of  various  forms  and  sizes ;  writing  pads  and  tablets 
of  various  sizes,  kinds  and  weights;  articles  used  in  printing  and  for 
the  preparation  of  covers  for  books;  pads  and  tablets;  packing  boxes 
and  materials  used  in  their  construction;  fifty  shares  of  the  capital 
stock  of  the  Barclay  Fibre  Company  and  sundry  machinery  and  fix- 
tures which  are  covered  by  a  mortgage  which  has  been  foreclosed  and 
is  in  judgment;  various  accounts  receivable,  sundry  open  accounts 
upon  the  ledgers  of  J.  B.  Shef3S.eld  &  Son ;  leases  covering  the  premises 
occupied  by  the  company  at  Saugerties,  New  York,  and  their  offices 
in  New  York;  and  an  employe's  liability  policy  in  the  Travelers' 
Insurance  Company ;  sundry  accounts  called  "  suspense  accounts," 
which  are  regarded  of  little  or  no  value;  books  of  the  corporation  and 
insurance  policies  covering  the  stock  and  property  of  said  corporation. 

Fifth.  That  in  and  by  the  order  appointing  your  petitioner,  he 
was  authorized  to  continue  operating  the  shops  and  works  of  said 
corporation  to  the  extent  that  he  might  deem  it  wise,  prudent  and 
necessary  for  the  purpose  of  preserving  the  assets  of  said  corporation 
and  the  market-value  of  its  property. 

Sixth.  That  your  petitioner,  pursuant  to  the  powers  so  delegated 
to  him,  has  continued  to  operate  the  said  works.  That  there  are  at 
least  two  hundred  and  fifty  people  in  the  employ  of  the  said  com- 
pany, with  a  weekly  pay  roll  of  about  fifteen  hundred  dollars.  That 
the  paper  and  book  trade  at  the  present  time  is  exceptionally  dull; 
that  there  is  no  prospect,  as  petitioner  believes,  of  immediate  improve- 
ment; that  in  petitioner's  opinion  the  assets  of  the  receiver  would  be 
materially  depreciated  by  the  continuation  on  the  part  of  the  receiver, 
of  the  manufacture  of  blank  books  and  pads  at  the  present  time ;  that 
it  would  be  unwise  to  shut  down  the  works  of  the  said  company  by 
reason  of  the  fact  that  it  would  depreciate  the  value  of  its  property  in 
its  entirety,  because  of  the  inability  of  your  petitioner  to  supply  the 
trade  with  the  orders  which  are  received  almost  daily  for  the  filling  in 
of  odd  numbers  and  sizes  of  blank  books. 

Seventh.  That  a  judgment  of  foreclosure,  as  your  petitioner  is 
informed  and  believes,  has  been  docketed  in  the  office  of  the  clerk  of 
the  county  of  Ulster,  against  all  of  the  machinery  owned  by  said 
corporation  in  an  action  in  which  Charles  A.  Spaulding,  as  trustee, 
for  sundry  bondholders,  is  plaintifE,  and  the  said  Sheffield  Manufac- 
turing Company  is  defendant. 

Eighth.  That  your  petitioner  is  informed  and  believes  that  the 
machinery  is  about  to  be  advertised  for  sale  at  a  very  early  date,  and 
if  so  sold  would  leave  him  without  the  means  of  appliances  of  con- 
tinuing the  business,  or  compel  him  to  rent  the  said  machinery, 
provided  the  said  arrangements  could  be  made.  That  in  addition  to 
the  uncertainty  as  to  the  result  of  said  foreclosure  sale,  the  rental 
for  the  machinery  would  prove  an  additional  expense  altogether, 
that  it  is  probable  that  the  business  could  not  be  carried  on,  certainly 
for  any  length  of  time  in  so  uncertain  a  condition,  excepting  to  the 
detriment  of  the  stockholders  and  all  persons  interested  in  the  afEairs 
of  said  corporation,  as  creditors,  bondholders  or  stockholders. 
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That  as  this  petitioner  is  informed  and  believes,  the  committee 
appointed  on  behalf  of  a  large  majority  of  the  stockholders,  bond- 
holders and  creditors  of  said  corporation,  representing  all  but  a  small 
percentage  thereof,  is  ready  and  prepared  to  purchase  all  the  assets 
of  said  corporation  at  a  fair  price. 

That  it  is  the  opinion  and  judgment  of  this  petitioner  that  a  better 
price  for  the  property  and  assets  of  said  corporation  can  be  acquired 
by  a  sale  of  all  the  assets  as  herein  prayed  for  at  the  present  time  and 
under  existing  eireumstances. 

Your  petitioner,  therefore,  prays  that  he  may  be  given  the  powers 
of  a  permanent  receiver  so  as  to  sell  the  personal  property  above 
referred  to,  and  that  he  may  sell  all  the  personal  property  in  his  hands 
at  the  earliest  practicable  moment,  having  due  regard  to  the  rules  and 
practice  of  the  court  in  the  premises.  And  your  petitioner  will  forever 
pray. 

Dated  Saugerties,  IST.  Y.,  April  5th,  1895. 

HOWAED  GILLESPY, 

Petitioner. 

Order  Extending  Powers  of  Temporary  Receiver  and  Authorizing 

Keceiver  to  Sell. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  court  house,  in  the  city  of  Kingston,  on  the  sixth  day 
of  April,  1895. 

(Title.) 

Upon  reading  and  filing  the  petition  for  the  appointment  of  the 
receiver  and  the  order  appointing  him,  also  the  petition  of  said  tem- 
porary receiver,  verified  on  the  5th  day  of  April,  1895,  which  pro- 
posed order  and  a  notice  of  motion  for  this  time  and  place,  with  proof 
of  the  due  service  on  Hon.  Theodore  B.  Hancock,  the  attorney- 
general,  and  on  motion  of  Edgar  M.  Haines,  the  attorney  for  said 
receiver,  Gr.  D.  B.  Hasbrouck,  appearing  for  the  attorney-general,  it  is 
ordered. 

First.  That  said  Howard  Gillespy,  the  temporary  receiver  of  the 
said  Sheffield  Manufacturing  Company,  be  and  he  hereby  is  granted 
the  power  and  authority  for,  and  is  subjected  to  the  duties  and  lia- 
bilities of  a  permanent  receiver. 

Second.  That  the  said  receiver  be  and  he  hereby  is  authorized, 
empowered  and  directed  to  sell  at  public  auction  all  the  personal  prop- 
erty coming  into  his  hands  as  such  receiver  as  aforesaid,  including  all 
accounts,  bills  receivable  and  accounts  receivable. 

Third.  That  before  making  said  sale,  said  receiver  give  at  least 
fourteen  days'  public  notice  of  the  time  and  place  of  said  sale  by  post- 
ing notices  hereof  in  at  least  three  public  places  in  the  village  of  Saug- 
erties, Ulster  county,  in  the  State  of  New  York,  where  said  personal 
property  is  located,  and  also  by  publishing  notice  thereof  for  two 
weeks  in  the  Saugerties  Post,  a  newspaper  printed  in  the  county  where 
said  property  is  located  and  where  said  sale  is  to  be  made. 

Fourth.  It  is  further  ordered  that  the  said  receiver  may  accept  in 
lieu  of  cash  upon  said  sale,  the  voucher,  receipt  or  acquittance  of 
any  creditor  or  any  committee  of  trustees,  of  all  or  any  of  the  credit- 
ors of  said  corporation,  for  such  sum  or  sums  as  would  be  represented 
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by  the  said  creditors  upon  a  distribution  of  the  proceeds  of  said  sale, 
ratably  and  proportionately  among  all  of  the  creditors  of  said  cor- 
poration, after  deducting  the  costs,  charges  and  expenses  of  said  sale. 
The  said  receipt,  voucher  or  acquittance  to  stand  and  be  in  lieu  of  a 
similar  cash  amount  which  would  be  distributed  or  be  paid  as  a 
dividend  to  such  creditor  and  the  amount  of  such  receipt,  acquittance 
or  voucher  is  to  be  charged  to  such  creditor  as  a  payment  for  the 
amount  received  by  them. 

Enter.     ALTON  B.  PAEKER, 

J.  S.  C. 
Interlocutory  Account. 
NEW  YORK  SUPREME   COURT  — Kings  County. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 

agst. 

GRANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


To  the  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  county  of  Kings: 

I,  Edwin  E.  Dickinson,  temporary  receiver  of  the  Granite  State 
Provident  Association,  do  hereby  render  the  following  account  of  my 
proceedings  as  temporary  receiver  of  said  association  from  the  time 
of  my  appointment  to  October  1st,  1896 : 

By  an  order  of  this  court,  bearing  date  the  38th  day  of  March,  1896, 
and  filed  in  the  of&ce  of  the  clerk  of  Montgomery  county,  on  the  4th 
day  of  April,  1896,  I  was  appointed  temporary  receiver  of  all  the 
property,  things  in  action  and  efEects,  real  and  personal,  of  said  cor- 
poration, and  of  all  the  property  held  by  it,  with  the  usual  powers  and 
duties  enjoyed  and  exercised  by  receivers  according  to  the  practice  of 
this  court  and  the  statutes  in  such  case  made  and  provided. 

It  was  provided  by  said  order  that  before  entering  upon  the  duties 
of  my  trust  I  should  execute  and  deliver,  with  suflBcient  sureties,  a 
bond  to  the  people  of  the  State  of  New  York  in  the  penal  sum  of 
two  hundred  thousand  ($200,000)  dollars,  conditioned  upon  the 
faithful  execution  of  my  trust,  and  upon  filing  such  bond,  duly  ap- 
proved, I  was  authorized  and  directed  to  take  possession  of  all  the 
property,  real  and  personal,  of  said  corporation. 

On  the  10th  day  of  April,  1896,  I  filed  in  the  office  of  the  clerk  of 
the  county  of  Montgomery  my  bond  in  the  manner  and  form  pro- 
vided for  in  said  order,  the  same  having  been  duly  approved  upon 
notice  to  the  attorney-general. 

As  soon  as  practicable  after  my  qualifications  as  temporary  receiver, 
I  availed  myself  of  the  provisions  of  law  allowing  this  court  to  au- 
thorize me  to  more  fully  protect  the  property  of  said  association,  and 
that  I  applied  for  and  obtained  an  order  bearing  date  the  16th  day  of 
April,  1896,  authorizing  and  directing  the  superintendent  of  banks 
to  pay  and  deliver  to  me  all  money,  funds,  bonds  and  mortgages 
deposited  with  him,  and  that  in  pursuance  and  by  virtue  of  said  order 
the  superintendent  of  banks  did  thereafter  deliver  to  me  bonds,  mort- 
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gages  and  cash  of  the  par  or  face  value  of  one  hundred  thousand 
($100,000)  dollars,  and  that  I  did  also  obtain  various  other  orders,  as 
is  more  particularly  shown  in  the  schedule  hereafter  following,  marked 
"  Schedule  No.  59." 

That  by  an  order  bearing  date  the  21st  day  of  July,  1896,  the 
venue  or  place  of  trial  of  the  above-entitled  action  was  changed  from 
Montgomery  to  Kings  county. 

That  at  the  time  I  qualified  as  receiver  as  aforesaid  the  books 
and  evidences  of  property  in  this  State  were  in  the  possession  of 
David  A.  Taggart,  Esq.,  the  assignee  or  receiver  appointed  by  the 
Supreme  Court  of  the  State  of  New  Hampshire,  but  that  I  was  able 
to  obtain  access  to  such  books  and  to  make  copies  of  the  same  as  far 
as  they  related  to  the  property  of  the  association  in  this  State,  and 
that  I  was  also  able  to  obtain  the  bonds,  mortgages  and  other  papers 
relating  to  the  property  and  investments  of  the  association  in  this 
State;  that  I  have  proceeded  to  collect  all  the  moneys  due  said  asso- 
ciation as  far  as  possible,  and  have  deposited  the  moneys  received 
by  me  and  belonging  to  said  association,  in  the  bank  of  the  Manhattan 
Company,  New  York  city,  in  compliance  with  the  terms  of  the  order 
aforesaid. 

Annexed  to  this  account,  and  marked  "  General  Statement,  No.  1," 
is  a  summary  statement  of  the  assets  of  the  Granite  State  Provident 
Association,  as  shown  by  my  inventory  heretofore  filed. 

This  is  followed  by  "  General  Statement,  No.  2,"  showing  the  cash 
received  and  disbursed  by  me. 

This  again  is  followed  by  "  General  Statement,  No.  3,"  showing  the 
assets  referred  to  in  my  inventory  as  reduced  by  collections  and  other 
causes. 

This  again  is  followed  by  "  General  Statement,  No.  4,"  showing 
the  liabilities  of  the  association  in  this  State  at  the  time  of  my 
appointment  as  receiver. 

This  again  is  followed  by  "  General  Statement,  No.  5,"  showing 
the  present  condition  of  the  liabilities  of  the  association  in  this  State. 

All  the  items  referred  to  in  the  several  general  statements  above 
mentioned  are  shown  in  detail  by  schedules,  which  said  schedules  are 
severally  signed  by  me  and  made  a  part  of  this  account. 

Dated,  New  York,  October  1,  1896. 

All  of  which  is  respectfully  submitted. 

EDWIN  E.  DICKINSON, 

(Annexed  schedule  and  verification.)  Temporary  Eeceiver. 

Order  of  Reference  as  to  Interlocutory  Account. 

(Caption.) 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 
agst. 
GRANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


Edwin   E.   Dickinson,   temporary   receiver   of  the   Granite   State 
Provident  Association,  having  presented  to  a  Special  Term  of  this 
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court  an  account  of  the  administration  of  his  trust  as  temporary 
receiver  of  the  said  Granite  State  Provident  Association,  from  the 
28th  day  of  March,  1896,  the  date  of  his  appointment  as  such  tem- 
porary receiver,  to  the  30th  day  of  September,  1896,  inclusive,  and 
on  reading  and  filing  the  said  account,  together  with  proof  of  notice  of 
presentation  thereof,  and  also  proof  of  service  of  such  account  and  a 
copy  of  this  order  upon  the  attorney-general  of  the  State  of  New 
York;  the  American  Surety  Company,  the  surety  on  receiver's  bond; 
Philip  Carpenter,  Esq.,  attorney  for  the  defendant  Granite  State 
Provident  Association,  and  J.  Newton  Piero,  Esq.,  attorney  for  David 
A.  Taggart,  etc.,  and  also  proof  of  the  filing  of  said  account  in  the 
office  of  the  superintendent  of  banks  of  the  State  of  New  York,  and 
in  the  ofiice  of  the  attorney-general  of  the  State  of  New  York,  and 
after  hearing  C.  W.  Prancis,  Esq.,  deputy  attorney-general  of  the  State 
of  New  York,  on  behalf  of  the  people  of  the  State  of  New  York,  and 
T.  Tileston  Wells,  Esq.,  on  behalf  of  Edwin  E.  Dickinson,  temporary 
receiver  of  the  Granite  State  Provident  Association, 

Now,  on  motion  of  Lexow,  Mackellar  &  Wells,  attorneys  for  Edwin 
E.  Dickinson,  temporary  receiver  of  the  Granite  State  Provident 
Association,  it  is 

Ordered,  That  Walter  N.  Gill,  Esq.,  counselor  at  law,  be,  and  he 
hereby  is,  appointed  referee  to  take  and  state  the  accounts  of  the 
temporary  receiver  herein,  and  to  state  and  report  to  this  court  the 
amount  properly  payable  to  the  attorneys  and  counsel  for  the  said 
temporary  receiver  as  expenses  incurred  for  costs,  fees  and  allowances 
for  services  duly  rendered  by  them  to  the  said  temporary  receiver  and 
for  disbursements  made  by  them,  and  to  ascertain  and  report  the 
commissions  properly  payable  to  the  temporary  receiver  for  and  on 
account  of  his  services  as  stated  in  said  accounts,  and  it  is  further 

Ordered,  That  not  less  than  two  days'  notice  of  the  hearing  before 
the  referee  be  given  to  the  attorney-general,  and  the  attorneys  for  the 
other  parties,  and  that  the  referee  shall  take  such  testimony  as  shall 
be  presented  by  either  party,  and  report  his  determination,  together 
with  the  testimony  so  taken  by  him,  to  this  court  in  writing  with  all 
convenient  speed,  and  it  is  further 

Ordered,  That  hearings  before  said  referee  may  be  held  either  in 
New  York  or  Kings  counties. 

Enter  in  Kings  county. 

Eeport  of  Referee  on  Interlocutory  Accounting  by  Eeceiver. 

NEW  YORK  SUPREME   COURT  — Kings  County. 


PEOPLE  OF  THE  STATE  OP  NEW  YORK 


GRANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


To  the  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York: 

I,  Walter  N.  Gill,  the  referee  duly  appointed  by  an  order  of  this 

court,  bearing  date  the  31st  day  of  November,  1896,  and  entered  in 
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the  oflBce  of  the  clerk  of  the  county  of  Kings,  on  the  33d  day  of 
November,  1896,  to  take  and  state  the  accounts  of  Edwin  E.  Dick- 
inson, as  temporary  receiver  of  the  Granite  State  Provident  Associa- 
tion, and  to  state  and  report  to  tliis  court  the  amount  properly 
payable  to  the  attorneys  and  counsel  for  the  said  temporary  receiver, 
as  expenses  incurred  for  costs,  fees  and  allowances  for  services  duly 
rendered  by  them  to  the  said  temporary  receiver,  and  for  disburse- 
ments made  by  them,  and  to  ascertain  and  report  the  commissions 
properly  payable  to  the  said  temporary  receiver  for  and  on  account 
of  his  services  as  stated  in  said  accounts,  do  hereby  respectfully 
report  as  follows : 

First.  That  on  the  27th  day  of  November,  1896,  the  day  appointed 
for  the  fii'st  hearing  herein,  Messrs.  Lexow,  Mackellar  &  "Wells,  at- 
torneys for  the  temporary  receiver,  produced  and  filed  with  me  a 
notice  of  said  hearing,  with  proof  of  service  of  the  same  upon  the 
attorney-general;  Henry  C.  Wilcox,  Esq.,  attorney  for  the  American 
Surety  Company,  the  surety  on  the  receiver's  bond;  Philip  Carpen- 
ter, Esq.,  attorney  for  the  defendant  the  Granite  State  Provident 
Association;  and  J.  Newton  Eiero,  Esq.,  attorney  for  David  A. 
Taggart,  Esq.,  assignee,  etc.,  and  that  said  notice,  with  admissions 
and  proofs  of  service,  is  hereto  annexed. 

Second.  That  before  proceeding  to  hear  the  testimony,  I  took 
and  subscribed,  in  writing,  the  statutory  oath  as  such  referee,  which 
is  hereto  annexed. 

Third.  That  the  plaintiffs  appeared  on  the  hearing  before  me  by 
Clarence  W.  Francis,  Esq.,  deputy  attorney-general  of  the  State  of 
New  York;  the  temporary  receiver,  by  Messrs.  Lexow,  Mackellar  & 
Wells  (Messrs.  Clarence  Lexow,  T.  Tileston  Wells  and  Louis  B.  Van 
Gaasbeek,  of  counsel)  ;  the  defendant  Granite  State  Provident  Asso- 
ciation, by  Philip  Carpenter,  Esq.  (Mr.  Jonathan  C.  Eoss,  of  counsel) ; 
and  David  A.  Taggart,  Esq.,  assignee,  etc.,  by  J.  Newton  Fiero, 
Esq.;  and  that  there  were  no  other  appearances. 

Fourth.  That  I  have  read  and  examined  the  accounts,  vouchers, 
statements  and  orders,  and  have  heard  the  proofs  and  arguments 
submitted  by  the  respective  parties  and  thereupon  I  do  find  and 
report  as  follows : 

I.  That  on  the  21st  day  of  November,  1896,  the  said  temporary 
receiver  presented,  and  that  thereafter  and  on  the  23d  day  of  No- 
vember, 1896,  filed  in  the  office  of  the  clerk  of  Kings  county  his 
accounts  setting  forth  in  detail  all  his  acts  and  proceedings  as  such 
receiver  and  of  the  administration  of  his  trust  from  the  date  of  his 
appointment  to  the  30th  day  of  September,  1896,  inclusive. 

II.  That  no  objection  or  exceptions  to  the  said  account  have  been 
filed  in  the  office  of  the  clerk  of  the  county  of  Kings  as  more  fully 
appears  from  his  certificate  hereto  annexed. 

III.  That  said  account  was  also  produced  before  me  and  put  in 
evidence,  together  with  the  original  vouchers  supporting  and  verifying 
the  same. 

IV.  That  on  the  21st  day  of  November,  1896,  the  said  temporary 
receiver  presented  at  a  Special  Term  of  the  Supreme  Court,  and 
thereafter  on  the  23d  day  of  November,  1896,  filed  in  the  office  of 
the  clerk  of  Kings  county  with  and  as  a  part  of  his  said  account,  an 
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itemized  bill  rendered  to  him  by  Messrs.  Lexow,  Mackellar  &  Wells, 
for  services  and  disbursements  made  by  them  as  attorneys  and  eoimsel 
for  the  said  temporary  receiver  on  matters  pertaining  to  the  receiver- 
ship, during  the  period  covered  by  the  said  temporary  receiver's 
accounting  and  to  the  30th  day  of  September,  1896,  inclusive,  amount- 
ing to  the  sum  of  six  thousand  three  hundred  and  eighty-eight  dollars 
and  eighteen  cents  ($6,388.18).  That  said  attorney's  bill  and  account 
was  produced  before  me  and  put  in  evidence  and  three  disinterested 
witnesses  were  examined  in  explanation  and  support  thereof  in  ad- 
dition to  the  testimony  of  Messrs.  Wells,  Mackellar  and  Lexow,  and 
no  testimony  in  opposition  thereto  was  offered  by  any  party  to  this 
proceeding. 

V.  That  I  have  examined  in  detail  the  accounts,  vouchers  and 
checks,  and  that  the  same  as  set  forth  is  a  true  and  correct  account 
of  his  acts  and  proceedings  as  such  temporary  receiver  from  the  date 
of  his  appointment  to  the  30th  day  of  September,  1896,  inclusive. 

VI.  The  following  is  a  summary  statement  of  the  account  of  said 
temporary  receiver,  viz. : 

The  receiver  should  be  charged  as  follows : 

Property   shown  in  the  last  column   of 

General  Statement  No.  Ill $385,448  31 

Cash  received  as  shown  by  General  State- 
ment No.   II 101,929  38 

$487,377  59 

The    receiver    should    be    credited    as  ■ 

follows : 
Cash  disbursed  as  per  General  Statement 

No.    II $4,374  24 

Property   settled   or   closed    out    as    per 

second  column  of   General   Statement 

No.  Ill 116,100  38 

Property   being   foreclosed   as   per   third 

column  of  General  Statement  No.  III.        40,799  72 
Balance  in  bank  as  per  General  Statement 

No.   II 97,050  38 

Balance  in  cash  drawer  as  per  General 

Statement  No.  II 6  14 

Balance  in  hands  of  agents  as  per  General 

Statement  No.  II 498  62 

Assets   on   hand   as  per   first  column  of 

General  Statement  No.  Ill 228,548  11 

$487,377  59 


VII.  That  the  temporary  receiver  has  during  the  period  covered 
by  his  accounting  paid  no  dividends  to  creditors  or  stockholders. 

VIII.  That  to  properly  administer  his  trust,  said  temporary 
receiver  was  obliged  to  employ  competent  counsel  to  advise  and 
assist  him  in  the  matters  pertaining  to  the  administration  of  his  said 
trust;  that  the  temporary  receiver  retained  Messrs.  Lexow,  Mac- 
kellar &  Wells  to  act  for  him  in  that  capacity,  and  that  they  ren- 
dered valuable  services  to  the  said  temporary  receiver,  which  are 
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more  particularly  shown  in  their  bill,  filed  with  and  being  a  part  of 
the  account  of  the  temporary  receiver,  and  in  the  testimony  of  the 
witnesses  who  were  examined  before  me. 

IX.  That  in  my  judgment  the  said  services  are  reasonably  and 
fairly  worth  the  amount  stated  in  said  bill,  viz. :  the  sum  of  five 
thousand  two  hundred  and  ninety  dollars  ($5,390).  Between  the 
date  of  the  appointment  of  the  said  temporary  receiver  and  the  30th 
day  of  September,  1896,  inclusive,  the  said  attorneys  and  counsel 
incurred  necessary  expenses  and  made  necessary  disbursements,  which 
are  set  forth  in  their  bill  and  which  have  been  proven  before  me, 
amounting  to  the  sum  of  one  thousand  and  ninety-eight  dollars  and 
eighteen  cents  ($1,098.18),  both  of  said  sums  amounting  in  all  to  six 
thousand  three  hundred  and  eighty-eight  dollars  and  eighteen  cents 
($6,388.18),  are  in  my  opinion  properly  payable  to  Messrs.  Lexow, 
Mackellar  &  Wells. 

X.  That  the  said  temporary  receiver  has  not  been  paid  any  fees  or 
,any  commissions  for  any  services,  and  that  the  commissions  and  fees 

now  properly  payable  to  him  based  on  sums  actually  received  and  paid 

out  by  him  during  the  period  covered  by  this  account  as  fixed  by  §  2 
■  of  chapter  378  of  the  Laws  of  1888,  as  amended  by  chapter  275  of  the 

Laws  of  1886,  are  as  follows : 

On  moneys  received, 

$100,000.00  at  two  and  one-half  per  cent $2,500  00 

$1,929.38  at  one  and  one-fourth  per  cent 24  13 

On  moneys  paid  out, 
$4,874.24  at  two  and  one-half  per  cent 109  36 

Making  in  all $2,633  48 


which  said  sum  is  now  properly  payable  to  him. 

XL  That  the  testimony  taken  before  me  under  the  order  of  refer- 
ence herein  consists  of  235  typewritten  pages,  and  is  submitted  with 
this  my  report. 

Dated,  New  York,  December  23,  1896. 

WALTEE  N.  GILL, 

Eeferee. 

Order  Confirming  Report  of  Eeferee  on  Interlocutory  Accounting. 

(Caption.) 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 

agst. 

GRANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


Edwin  E.  Dickinson,  temporary  receiver  of  the  defendant  Granite 
State  Provident  Association,  heretofore  appointed  in  this  action, 
having  filed  his  account  from  the  day  of  his  appointment  to  Septem- 
ber 30th,  1896,  inclusive,  and  having  then  and  there  applied  to  this 
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court  for  instructions  in  the  administration  of  his  trust,  and  an  order 
having  been  entered  in  this  action  on  the  23d  day  of  November, 
1896,  appointing  "Walter  N.  Gill,  Esq.,  referee  to  take  and  state  the 
accounts  of  the  said  temporary  receiver,  and  to  state  and  report  to 
this  court  the  amount  properly  payable  to  the  attorneys  and  counsel 
for  the  said  temporary  receiver  as  expenses  incurred  for  costs,  fees 
and  allowances  for  services  rendered  by  them  to  the  said  temporary 
receiver,  and  for  disbursements  made  by  them,  and  to  ascertain  and 
report  the  commissions  properly  payable  to  the  said  temporary 
receiver  for  and  on  account  of  his  services  as  stated  in  said  accounts, 
and  said  reference  having  proceeded  before  the  referee  named  in  such 
order,  and  testimony  having  been  taken,  and  said  reference  having 
been  attended  by  Clarence  W.  Francis,  Esq.,  deputy  attorney-general 
of  the  State  of  New  York,  on  behalf  of  the  people  of  the  State  of 
New  York ;  by  Messrs.  Lexow,  Mackellar  &  Wells,  on  behalf  of  Edwin 
E.  Dickinson,  Esq.,  temporary  receiver  as  aforesaid;  by  Philip  Car- 
penter, Esq.,  attorney  for  defendant  Granite  State  Provident  Associa- 
tion, and  by  J.  Newton  Fiero,.Esq.,  attorney  for  David  A.  Taggart, 
Esq.,  assignee,  etc.,  and  said  referee  having  made  his  report  in  writing, 
and  said  report  having  been  duly  filed  in  the  office  of  the  clerk  of 
Kings  county,  and  a  copy  of  said  report,  together  with  notice  of 
filing  thereof,  having  been  served  upon  the  attorney-general  of  the 
State  of  New  York;  the  attorney  for  the  American  Surety  Company, 
the  surety  on  the  temporary  receiver's  bond;  Philip  Carpenter,  Esq., 
attorney  for  the  defendant  Granite  State  Provident  Association,  and 
J.  Newton  Piero,  Esq.,  attorney  for  David  A.  Taggart,  Esq.,  assignee, 
etc.,  and  notice  of  motion  to  confirm  said  referee's  report  and  said 
temporary  receiver's  accounts  having  been  served  on  the  attorney- 
general  and  the  other  attorneys  above  named,  together  with  a  copy 
of  the  proposed  order  to  confirm  said  referee's  report,  and  on  proof 
of  such  service,  and  after  hearing  ,  Esq.,  on 

behalf  of  the  people  of  the  State  of  New  York,  and  T.  Tileston  Wells, 
Esq.,  on  behalf  of  the  temporary  receiver  of  the  Granite  State  Provi- 
dent Association, 

Now,  on  motion  of  Lexow,  Mackellar  &  Wells,  attorneys  for  Edwin 
E.  Dickinson,  temporary  receiver  of  the  Granite  State  Provident 
Association,  it  is 

Ordered,  That  the  report  of  Walter  N.  Gill,  Esq.,  referee  herein, 
appointed  by  order  of  this  court,  bearing  date  the  23d  day  of  Decem- 
ber, 1896,  and  entered  in  the  office  of  the  clerk  of  Kings  county  on 
the  23d  day  of  December,  1896,  which  said  report  is  submitted  here- 
with, be,  and  the  same  hereby  is  in  all  things  confirmed;  and  it  is 
further 

Ordered,  That  Edwin  E.  Dickinson,  temporary  receiver  of  the 
Granite  State  Provident  Association,  be,  and  he  hereby  is,  authorized 
and  directed  to  retain  out  of  the  moneys  in  his  hands  two  thousand 
six  hundred  and  thirty-three  rm  dollars  ($2,633.48),  for  his  fees  and 
commissions  from  the  date  of  his  appointment  to  the  30th  day  of  Sep- 
tember, 1896,  inclusive,  as  found  by  said  referee  to  be  such  fees  and 
commissions ;  and  it  is  further 

Ordered,  That  said  Edwin  E.  Dickinson,  temporary  receiver  of 
the  Granite  State  Provident  Association,  be,  and  he  hereby  is,  au- 
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thorized  and  directed  to  pay  to  Messrs.  Lexow,  Mackellar  &  Wells,  for 
their  services  as  attorneys  and  counsel  during  the  period  covered  by 
the  bill  rendered  to  him  and  made  a  part  of  the  account  hereinabove 
referred  to,  the  sum  of  five  thousand  two  hundred  and  ninety  dollars 
($5,290),  together  v^ith  the  sum  of  one  thousand  and  ninety-eight  i^ 
dollars  ($1,098.18)  for  their  disbursements,  making  in  all  six  thou- 
sand three  hundred  and  eighty-eight  t^'it  dollars  ($6,388.18),  as 
found  by  said  referee  to  be  proper  charges  for  their  services  and  dis- 
bursements and  proper  expenses  incurred  by  said  temporary  receiver 
in  the  administration  of  his  trust;  and  it  is  further 

Ordered,  That  said  Edwin  E.  Dickinson,  temporary  receiver  of  the 
Granite  State  Provident  Association,  be,  and  he  hereby  is  authorized 
and  directed  to  pay  to  Walter  N.  Gill,  Esq.,  for  his  fees  as  referee 
herein,  the  sum  of  dollars ;  and  it  is  further 

Ordered,  That  said  Edwin  E.  Dickinson,  temporary  receiver  of  the 
Granite  State  Provident  Association,  be,  and  he  hereby  is,  authorized 
and  directed  to  pay  to  Miss  E.  W.  Munn  the  sum  of  two  hundred 
and  eleven  tot  dollars  ($211.50),  for  her  services  as  stenographer  in 
the  reference  before  Walter  N.  Gill,  Esq.,  hereinbefore  mentioned; 
and  it  is  further 

Ordered,  That  Edwin  E.  Dickinson,  temporary  receiver  of  the 
Granite  State  Provident  Association,  be,  and  he  hereby  is,  authorized 
and  directed  to  pay  to  Messrs.  Lexow,  Mackellar  &  Wells  the  further 
sum  of  dollars  for  an  additional  allowance  on  the 

accounting  aforesaid. 

Enter  in  Kings  county. 

Petition  by  Receiver  for  Instructions  as  to  Sale  of  Beal  Estate. 
NEW  YORK  SUPREME   COURT  — Kings   Countt. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 


GRANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  Edwin  E.  Dickinson  respectfully  shows  to  this 
honorable  court : 

First.  That  heretofore  and  on  or  about  the  28th  day  of  March, 
1896,  in  the  above-entitled  action,  an  order  was  duly  granted  and 
thereafter  entered  in  the  office  of  the  clerk  of  the  county  of  Mont- 
gomery, appointing  your  petitioner  temporary  receiver  of  the  above- 
named  defendant  Granite  State  Provident  Association,  and  provid- 
ing, among  other  things,  that  upon  the  filing  and  approval  of  a  bond 
in  the  penal  sum  of  two  hundred  thousand  dollars  ($300,000),  your 
petitioner  should  take  possession  of  all  the  assets  of  said  defendant 
in  the  State  of  New  York. 

Second.  That  thereafter  and  on  the  6th  day  of  April,  1896,  your 
petitioner  d^ly  executed  and  delivered  a  bond,  with  the  American 
Actions,  Vol.  1-18 
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Surety  Company  as  surety,  and  the  same,  upon  due  notice  to  the 
attorney-general,  was  duly  approved  by  a  justice  of  this  court,  and 
thereafter  and  on  the  10th  day  of  April,  1896,  filed  in  the  office  of 
the  clerk  of  the  county  of  Montgomery. 

Third.  That  thereafter  and  on  the  2d  day  of  July,  1896,  an  order 
was  made  and  granted  in  the  above-entitled  action  whereby  the 
venue  or  place  of  trial  of  such  action  was  changed  from  the  county 
of  Montgomery  to  the  county  of  Kings,  and  that  said  order  was 
thereafter  and  on  the  same  day  entered  in  the  office  of  the  clerk  of 
Montgomery  county. 

Pourth.  And  your  petitioner  further  shows  that  the  above-named 
defendant.  Granite  State  Provident  Association,  is  a  foreign  cor- 
poration organized  and  existing  under  and  pursuant  to  the  laws  of 
the  State  of  New  Hampshire,  and  formerly  engaged  in  the  business 
of  a  national  building  and  loan  association. 

Fifth.  And  your  petitioner  further  shows  that  among  the  assets 
which  came  into  your  petitioner's  hands,  as  receiver  as  aforesaid,  was 
a  piece  of  real  estate  in  the  village  of  Flushing,  Queens  county.  New 
York,  and  more  particularly  described  as  follows:  (Insert  de- 
scription.) 

Sixth.  And  your  petitioner  further  shows  that  such  property  was 
subject  to  a  first  mortgage  for  three  thousand  five  hundred  dollars 
($3,500). 

Seventh.  And  your  petitioner  further  shows  that  heretofore  and 
on  the  7th  day  of  July,  1896,  he  obtained  an  order  of  this  court  au- 
thorizing and  empowering  him  to  sell  and  dispose  of  the  real  estate 
vested  in  him  as  receiver  and  formerly  belonging  to  the  Granite  State 
Provident  Association,  which  said  order  is  hereto  annexed  and  marked 
Exhibit  A. 

Eighth.  And  your  petitioner  further  shows,  that  under  and  by 
virtue  of  such  authority,  he  did  on  or  about  the  37th  day  of  August, 
1896,  agree  to  sell  the  premises  in  question  to  one  Edward  Eichard- 
son,  for  the  sum  of  four  thousand  dollars  ($4,000),  to  be  paid  as 
follows : 

At  the  time  of  executing  the  contract,  in  cash $100  00 

By  the  purchaser  assuming  payment  of  a  mortgage  for 

$3,500    3,500  00 

At  the  time  of  the  delivery  of  the  deed  to  the  aforesaid 

premises 400  00 

Total $4,000  00 


and  it  was  furthermore  agreed  that  the  said  purchaser  should  pay  any 
and  all  assessments  for  the  year  of  1896  which  were  then  or  might 
thereafter  become  due.  And  he  furthermore  agreed  to  assume  and 
pay  any  and  all  fees  and  charges  or  commissions  of  any  agent  or 
agents,  broker  or  brokers  who  might  have  negotiated  such  sale. 

Ninth.  And  your  petitioner  further  shows  that  he  has  received 
the  part  payment  of  one  hundred  dollars  ($100)  above  mentioned, 
and  is  ready  and  willing  to  deliver  the  deed  to  the  premises  in  ques- 
tion, but  that  the  said  Edward  Eichardson,  the  proposed  purchaser, 
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is  unwilling  to  take  title  on  the  ground  that  the  order  hereinbefore 
referred  to,  a  copy  of  which  is  hereto  annexed  and  marked  Exhibit 
A  as  aforesaid,  does  not  grant  unto  your  petitioner  sufficient  "power 
to  sell  and  dispose  of  the  property  in  question  and  give  a  good  and 
marketable  title. 

Wherefore,  your  petitioner  prays  for  the  advice  and  directions  of 
this  honorable  court  in  the  matters  hereinabove  set  forth,  and  that 
he  may  have  leave  to  carry  out  the  sale  above  mentioned  and  for 
that  purpose  to  execute  any  and  all  necessary  deed  or  deeds  as  he 
may  be  advised  by  counsel  learned  in  law  are  right  and  proper. 

That  no  other  or  former  application  has  been  made  for  this  or  any 
similar  order  or  relief. 

And  your  petitioner  as  in  duty  bound  will  ever  pray,  etc. 

EDWIN  E.  DICKINSON, 
Lexow,  Mackbllae  &  Wells,  Temporary  Eeceiver. 

Attorneys  for  Eeceiver. 

Order  Authorizing  Receiver  to  Sell  Property. 

(Caption.) 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 

agst. 

GEANITE    STATE    PROVIDENT    ASSO- 
CIATION. 


On  reading  and  filing  the  notice  of  motion  herein,  and  the  petition 
of  Edwin  B.  Dickinson,  temporary  receiver  of  the  Granite  State 
Provident  Association,  thereto  annexed,  verified  the  31st  day  of  De- 
cember, 1896,  and  proof  of  service  of  such  notice  of  motion,  petition 
and  the  proposed  order  to  be  entered  thereon,  on  the  attorney-general 
of  the  State  of  New  York,  and  the  attorney  for  the  defendant,  and 
after  hearing  T.  Tileston  Wells  Esq.,  of  counsel  for  the  receiver,  on 
behalf  of  the  motion,  and  on  behalf  of  the 

attorney-general  of  the  State  of  New  York, 

Now,  on  motion  of  Lexow,  Mackellar  &  Wells,  attorneys  for  Edwin 
E.  Dickinson,  temporary  receiver  of  the  defendant  Granite  State 
Provident  Association,  it  is 

Ordered,  That  Edwin  E.  Dickinson,  temporary  receiver  of  the 
Granite  State  Provident  Association,  be,  and  he  hereby  is,  authorized 
and  empowered  to  sell  to  E.  Richardson  the  premises  situate  at  Flush- 
ing, Queens  county,  more  particularly  described  in  his  petition, 
whereon  this  order  is  made,  verified  the  31st  day  of  December,  1896, 
for  the  sum  of  four  thousand  dollars  ($4,000),  to  be  paid  in  the 
manner  more  particularly  shown  in  the  petition  aforesaid,  and  for 
that  purpose  to  execute  any  and  all  necessary  deed  or  deeds  of  the 
premises  in  question  as  may  be  proper  to  convey  title  to  said  B. 
Eichardson. 

Enter  in  Kings  county. 
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Notice  of  Motion  for  Order  to  Prove  Claims. 

SUPREME  COURT  — Queens   Countt. 


THE  PEOPLE  OF  THE   STATE  OF  NEW 
YORK,  Plaintiff, 

agst. 

THE    MUTUAL    BREWING    COMPANY, 

Defendant. 


Please  take  notice,  that  upon  all  the  papers  and  proceedings  in 
this  action,  and  the  judgment  herein,  and  also  upon  the  annexed 
petition  of  Edward  Duffy,  the  permanent  receiver  of  the  Mutual 
Brewing  Company,  sworn  to  July  33d,  1896,  we  shall  move  this 
court,  at  a  Special  Term  thereof,  to  be  held  at  the  county  court 
house  in  the  city  of  Brooklyn,  county  of  Kings  and  State  of  New 
York,  on  the  38th  day  of  July,  1896,  at  10  a.  m.,  for  an  order,  in  the 
form  of  an  order  of  which  a  copy  is  hereto  annexed  requiring  all 
the  creditors  of  the  corporation  mentioned  to  exhibit  and  prove  their 
claims  and  thereby  make  themselves  parties  to  this  action,  and  re- 
quiring publication  of  notice  of  such  order,  as  provided  for  in  §  1807 
of  the  Code  of  Civil  Procedure,  or  for  such  other  or  further  relief  as 
to  the  court  may  seem  meet. 

Dated,  New  York,  July  33d,  1896. 

Yours,  etc., 

DUENIN  &  YATES, 

Attorneys  for  the  Eeceiver. 

To  Hon.  Theodore  E.  Hancock,  Attorney-General. 

Petition  for  Order  Reqairing  Creditors  to  Prove  Claims. 

SUPREME  COURT  —  Queens   Countt. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  Plaintiff, 


THE    MUTUAL    BREWING    COMPANY, 
Defendant. 


To  the  Supreme  Court  of  the  State  of  New  Yorh: 

The  petition  of  Edward  Duffy,  as  permanent  receiver,  under  the 
judgment  in  this  action  entered  on  the  19th  day  of  May,  1896,  re- 
spectfully shows  to  this  court: 

First.  That  your  petitioner  says  that  this  action  was  commenced 
by  the  People  of  the  State  of  New  York,  to  secure  a  judgment  for 
the  dissolution  of  the  defendant.  The  Mutual  Brewing  Company,  and 
for  a  distribution  of  its  assets  among  its  creditors,  and  that  on  or 
about  the  19th  day  of  May,  1896,  judgment  was  entered  in  this  action 
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•which  recited  the  service  of  the  summons  and  complaint,  and  upon 
motion  of  counsel  for  plaintiff,  it  was  adjudged  and  decreed,  among 
other  things,  that  The  Mutual  Brewing  Company  be,  and  it  was 
thereby  dissolved  and  its  corporate  rights,  privileges  and  franchises 
forfeited. 

And  it  further  decreed  that  a  fair  and  just  distribution  of  its  prop- 
erty and  of  the  proceeds  thereof  be  made  to  its  fair  and  honest 
creditors  in  the  order  and  in  the  proportion  provided  by  law. 

Second.  That  by  said  judgment  in  this  action,  your  petitioner, 
who  had  previously  been  appointed  temporary  receiver  herein,  was 
continued  as  such  receiver  of  all  the  property  and  effects,  real  and 
personal,  of  said  corporation,  and  was  made  permanent  receiver 
thereof  with  the  usual  powers  and  duties  enjoyed  and  exercised  by 
receivers  according  to  the  practice  of  this  court  and  of  the  statute 
in  such  cases  made  and  provided. 

And  it  was  also  adjudged  and  decreed,  that  the  receiver  might 
make  further  application  to  the  court  as  he  might  be  advised  for  his 
instruction  in  the  management  and  conduct  of  his  trust. 

Third.  Your  petitioner  further  says  that  there  has  not  been  any 
order  in  this  action  requiring  the  creditors  of  the  said  corporation 
or  of  your  petitioner,  as  such  receiver,  to  exhibit  and  prove  their 
claims,  or  to  make  themselves  parties  to  this  action,  as  required  by 
§  1807  of  the  Code  of  Civil  Procedure. 

Wherefore,  your  petitioner  prays  that  an  order  be  made  herein 
requiring  all  the  creditors  of  the  said  corporation  to  exhibit  and 
prove  their  claims  and  thereby  make  themselves  parties  to  this  action 
in  such  a  manner  and  in  such  a  reasonable  time,  not  less  than  six 
months  from  the  time  of  the  first  publication  of  the  order,  as  the  court 
may  direct,  and  providing  that  the  creditors  who  make  default  in  so 
doing  shall  be  precluded  from  all  benefit  of  the  judgment  and  from 
any  distribution  which  may  be  made  thereunder,  excepting  as  pro- 
vided by  law,  and  that  notice  of  such  order  be  directed  to  be  given 
by  publication  as  required  by  §  1807  of  the  Code  of  Civil  Procedure; 
and  your  petitioner  says  that  there  has  not  been  any  previous  appli- 
cation for  this  order  now  asked  for.  EDWAED  DUFFY. 

Order  Requiring  Creditors  to  Prove  Claims. 


THE  P.^OPLE  OF  THE   STATE   OF   NEW 
YOKK,  PiAiNTirf, 

agst. 

THE    MUTUAL    BREWING    COMPANY, 
Defendant. 


(Caption.) 


A  motion  having  been  made  on  behalf  of  Edward  Duffy,  the  re- 
ceiver of  the  Mutual  Brewing  Company  herein,  for  an  order  requiring 
all  the  creditors  of  said  corporation  to  exhibit  and  prove  their  claims 
and  thereby  make  themselves  parties  to  this  action,  and  requiring 
notice  of  such  order,  as  provided  for  in  §  1807  of  the  Code  of  Civil 
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Procedure,  and  for  such  other  and  further  relief  as  to  the  court  may 
seem  meet,  Now,  after  hearing  Durnin  &  Yates,  upon  behalf  of  said 
receiver,  in  support  of  the  motion,  and  upon  due  proof  of  service  of 
the  within  petition,  notice  of  motion  and  proposed  order  herein  upon 
the  attorney-general, 

Now,  upon  motion  of  Durnin  &  Yates,  attorneys  for  said  receiver, 
it  is 

Ordered,  that  all  the  creditors  of  The  Mutual  Brewing  Company 
exhibit  and  prove  their  claims,  against  the  said  Mutual  Brewing  Com- 
pany or  against  the  said  receiver,  and  thereby  make  themselves  parties 
to  this  action,  and  that  they  so  exhibit  and  prove  such  claims  with 
Edward  Duffy,  the  receiver  of  the  said  corporation,  at  his  place  of 
transacting  business,  at  the  office  of  Durnin  &  Yates,  his  attorneys. 
No.  20  Nassau  street,  in  the  city  of  New  York,  within  six  months 
from  the  14th  day  of  August,  1896,  and 

It  is  further  ordered,  that  the  creditors  who  make  default  in  so 
doing  shall  be  precluded  from  all  benefit  of  the  judgment  herein,  and 
from  any  distribution  which  may  be  made  thereunder,  except  as  pro- 
vided in  §  1807  of  the  Code  of  Civil  Procedure,  and 

It  is  further  ordered,  that  notice  of  this  order  be  given  by  publica- 
tion in  the  following  papers,  to  wit :  In  the  Queens  County  Eeview, 
published  at  Preeport,  Long  Island,  and  in  the  Flushing  Journal, 
published  at  Flushing,  and  for  the  following  length  of  time,  to  wit: 
Once  a  week  for  six  weeks. 

It  is  further  ordered,  that  all  claims  be  proven  by  the  presentation 
of  vouchers  accompanied  by  the  affidavit  of  the  party  or  one  of  the 
parties  interested,  or  the  agent  of  said  party  or  parties  having  knowl- 
edge of  the  facts  that  the  whole  amount  of  the  debt  shown  in  said 
vouchers  is  justly  due  from  the  corporation  aforesaid,  or  from  said 
receiver  to  the  corporation  named  in  the  voucher  over  and  above  all 
set-offs  and  counterclaims,  with  liberty  to  said  receiver  to  contest 
any  of  the  claims  so  proven  as  he  may  be  advised,  and  that  the  said 
receiver  may  apply,  if  necessary,  to  the  court  for  instructions  in 
regard  to  any  of  the  claims  that  may  be  contested. 

Enter.  N.  H.  C. 

Justice. 
Notice  to  Creditors  to  Prove  Claims. 

SUPREME   COURT  —  Queens   County. 


THE  PEOPLE  OF  THE   STATE   OF  NEW 
YORK,  Plaintitf, 


THE    MUTUAL    BREWING    COMPANY, 
Defendant. 


In  pursuance  of  an  order  duly  made  in  the  above-entitled  action  by 
Hon.  N.  H.  Clement,  one  of  the  justices  of  said  court,  on  the  38tli 
day  of  July,  1896,  notice  is  hereby  given  to  all  creditors  of  the  said 
corporation,  to  wit:     The  Mutual  Brewing  Company,  and  of  said 
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Edward  DufEy  as  receiver  of  said  corporation,  that  they  are  hereby 
required  to  prove  their  claims  with  Edward  Duffy,  receiver  of  said 
corporation,  at  his  place  of  transacting  business,  at  the  office  of  Dur- 
nin  &  Yates,  his  attorneys.  No.  30  Nassau  street,  in  the  city  of  New 
York,  within  six  months  from  the  14th  day  of  August,  1896;  and 
that  all  creditors  who  make  default  in  so  doing  shall  be  precluded 
from  all  benefit  of  the  judgment  herein,  and  from  any  distribution 
which  may  be  made  thereunder,  except  as  provided  in  §  1807  of 
the  Code  of  Civil  Procedure,  and  that  all  claims  be  proven  by  pre- 
sentation of  vouchers  accompanied  by  an  affidavit  of  the  party  or 
of  one  of  the  parties  interested,  or  an  agent  of  said  party  or  parties 
having  knowledge  of  the  facts  that  the  whole  amount  of  debt  shown 
in  said  vouchers  is  justly  due  from  the  corporation  aforesaid  or  from 
said  receiver  to  the  creditor  named  in  the  voucher  over  and  above 
all  set-offs  and  counterclaims,  with  liberty  to  said  receiver  to  con- 
test any  of  the  claims  so  proven  as  he  may  be  advised,  and  that  said 
receiver  will  apply,  if  necessary,  to  the  court  for  instructions  in 
regard  to  any  of  the  claims  that  may  be  contested. 

Dated,  New  York,  July  31st,  1896. 

DURNIN  &  YATES, 
Attorneys  for  Eeeeiver, 
20  Nassau  street.  New  York  City. 

Edward  Duffy,  Receiver. 

Notice  by  Receiver  to  Persons  Indebted  to  the  Corporation  and  to 

Creditors. 

SUPREME  COURT. 


THE  PEOPLE  OF  THE   STATE  OF   NEW 
YORK 


THE  HUDSON  VALLEY  KNITTING 
COMPANY. 


Notice  is  hereby  given  by  the  undersigned,  Theodore  P.  Hamilton, 
receiver,  etc.,  of  the  above-named  defendant,  the  Hudson  Valley 
Knitting  Company,  that  he  has  been  duly  appointed  the  permanent 
receiver  of  said  defendant,  and  has  duly  qualified  as  such  and  entered 
upon  the  performance  of  his  duties,  and  that,  pursuant  to  law,  said 
receiver  requires : 

1.  All  persons  indebted  to  said  defendant,  the  Hudson  Valley 
Knitting  Company,  to  render  an  account  of  all  debts  and  sums  of 
money  owing  by  them,  respectively,  to  said  company,  or  to  the  re- 
ceiver of  said  company,  at  the  office  of  Edgar  T.  Brackett,  in  the 
town  hall,  in  the  village  of  Saratoga  Springs,  N.  Y.  (the  place  where 
said  receiver  transacts  his  business  as  such),  by  the  15th  day  of 
January,  1897,  and  to  pay  the  same. 

2.  All  persons  having  in  their  possession  any  property  or  effects 
of  such  defendant,  the  Hudson  Valley  Knitting  Company,  to  deliver 
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the  same  to  the  undersigned,  such  receiver,  by  the  said  15th  day  of 
January,  1897. 

3.  All  the  creditors  of  such  debtor,  the  defendant,  the  Hudson 
Valley  Knitting  Company,  to  deliver  their  respective  accounts  and 
demands  to  the  undersigned  said  receiver,  at  his  said  place  of  doing 
business,  the  said  office  of  Edgar  T.  Brackett,  in  the  town  hall  in 
the  village  of  Saratoga  Springs,  N.  Y.,  by  the  15th  day  of  January, 
1897. 

4.  All  persons  holding  any  open  or  subsisting  contract  of  such 
corporation,  to  present  the  same  in  writing,  and  in  detail,  to  said 
receiver  at  the  said  office  of  Edgar  T.  Brackett,  in  the  town  hall  in 
the  village  of  Saratoga  Springs,  N.  Y.,  on  the  said  15th  day  of  Janu- 
ary, 1897. 

Dated,  November  23,  1896. 

THEODOEE  P.  HAMILTON, 

Receiver  of  the  Property  of  the  Hudson 
Valley  Knitting  Company. 
Edgar  T.  Brackett, 

Attorney  for  Eeceiver. 

Notice  of  Motion  on  Application  for  Final  Settlement  of  Permanent 
Beceiver's  Accounts. 

(Title.) 
Sir: 

Please  taken  notice  that  a  full  and  accurate  account  of  all  the  pro- 
ceedings of  Howard  Gillespy,  as  receiver  of  the  above  named  corpora- 
tion, on  oath,  will  be  presented  to  the  Supreme  Court  of  the  State  of 
New  York,  at  a  Special  Term  thereof,  to  be  held  at  the  city  of  Kings- 
ton, on  the  21st  day  of  December,  1895,  at  ten  o'clock  in  the  forenoon 
of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  a 
motion  will  then  and  there  be  made  that  the  same  be  allowed  and  be 
decreed  to  be  final  and  conclusive  upon  all  the  creditors  of  said  cor- 
poration, and  upon  all  the  persons  who  may  have  claims  against  it, 
upon  any  open  or  subsisting  engagement,  and  upon  all  of  the  stock- 
holders of  such  corporation,  and  that  said  receiver  be  authorized  to 
pay  a  final  dividend,  and  upon  proof  of  the  payment  thereof  that  he  be 
discharged  and  his  bond  vacated,  and  for  such  other  or  further  order 
as  to  the  court  may  seem  proper. 

Dated  Albany,  N.  Y.,  December  17th,  1895. 

EDGAE  M.  HAINES, 

Attorney  for  Eeceiver. 

To  Hon.  T.  E.  Hancock,  Attorney-General. 

Account  of  Receiver,  Including  Copy  Notice  to  Present  Claims  and 
Copy  Notice  of  Presentation  of  Account. 

(Title.) 
To  the  Supreme  Court: 

I,  Howard  Gillespy,  of  Saugerties,  county  of  Ulster  and  State  of 
New  York,  do  hereby  respectfully  render  the  following  account  of 
all  my  proceedings  as  temporary  and  permanent  receiver  of  the 
above-named  corpoTatioTi : 
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I.  That  I  was  duly  appointed  temporary  receiver  of  the  above- 
named  corporation  by  an  order  of  this  court  made  at  a  Special  Term 
of  the  Supreme  Court,  held  at  the  city  hall,  in  the  city  of  Albany,  on 
the  1st  day  of  April,  1895,  and  which  was  duly  entered  in  the  Ulster 
county  clerk's  office  on  the  2d  day  of  April,  1895. 

II.  That  in  accordance  with  the  provisions  of  said  order,  I  duly 
filed  my  bond  in  said  Ulster  county  clerk's  office,  on  the  said  2d  day 
of  April,  1895,  duly  approved  by  Mr.  Justice  Parker. 

III.  That  in  and  by  the  order  appointing  me  receiver  as  aforesaid, 
I  was  authorized  to  continue  operating  the  shops  and  works  of  the 
corporation  to  the  extent  that  I  deemed  it  wise,  prudent  and  neces- 
sary for  the  purpose  of  preserving  the  assets  of  the  corporation  and 
the  market-value  of  its  property,  and  for  such  other  purposes  as  I 
might  deem  it  necessary. 

IV.  That  in  and  by  an  order  made  at  a  Special  Term  of  this  court 
held  on  the  6th  day  of  April,  1895,  at  the  court  house,  in  the  city  of 
Kingston,  the  power  and  authority  of  a  permanent  receiver  was 
granted  to  me,  and  in  and  by  the  terms  of  said  order  I  was  authorized, 
empowered  and  directed  to  sell  at  public  auction  all  personal  property 
coming  into  my  hands  as  such  receiver,  including  all  accounts,  bills 
receivable  and  accounts  receivable,  and  in  and  by  the  terms  of  said 
order  I  was  also  authorized  to  accept  in  lieu  of  cash  upon  said  sale, 
the  voucher,  receipt  or  acquittance  of  a  creditors'  committee  for  such 
sum  or  sums  as  would  be  represented  by  said  creditors'  committee 
upon  a  distribution  of  the  proceeds  of  such  sale,  ratably  and  propor- 
tionately made  among  all  the  creditors  of  said  corporation;  that  the 
said  receipt,  voucher  or  acquittance  was  to  stand  in  lieu  of  cash. 

V.  That  pursuant  to  the  terms  of  said  order,  I  advertised  said 
property  for  sale,  and  on  the  24th  day  of  April,  1895,  I  sold  the  same 
to  William  F.  Eussell,  Edward  C.  Eogers,  Charles  A.  Schultz,  John 
G.  Myers,  Oscar  S.  Greenleaf,  Eobert  A.  Snyder  and  Daniel  Lamb, 
as  a  committee  for  sundry  bond  and  certificate  holders  of  the  Shef- 
field Manufacturing  Company,  for  the  sum  of  $180,000,  with  the 
exception  of  a  lot  of  worthless  accounts  heretofore  belonging  to  J. 
B.  Sheffield  &  Son,  and  amounting  to  fifty-seven  thousand  seven  hun- 
dred and  thirty-six  dollars  and  fifty-seven  cents  ($57,736.57),  which 
were  sold  to  William  F.  Eussell  for  one  dollar,  and  which  had  no 
market  value. 

VI.  That  I  duly  reported  said  sale  to  this  court,  and  said  report 
was  by  an  order  of  this  court  duly  made  at  a  Special  Term  thereof, 
on  the  25th  day  of  June,  1895,  and  the  said  sale  was  in  all  things 
confirmed,  and  said  order  was  entered  in  the  Ulster  county  clerk's 
office  on  the  27th  day  of  June,  1895. 

VII.  (Eecite  judgfnent  and  appointment  as  permanent  receiver.) 

VIII.  That  in  accordance  with  the  provisions  of  said  order,  I  duly 
filed  my  bond  as  permanent  receiver  of  said  corporation  on  the  23d 
day  of  August,  1895,  in  the  Ulster  county  clerk's  office. 

IX.  That  immediately  upon  my  appointment  as  such  receiver  of 
the  above-named  corporation  I  gave  notice  of  such  appointment  as 
follows,  viz: 

(Title.) 


282     COBPORATIONS  AND  EECEIVEBS  OF  COEPOEATIONS. 

NOTICE. 

I,  Howard  Gillespy,  of  Saugerties,  Ulster  county,  in  the  State  of 
New  York,  do  hereby  give  notice  that  I  was  appointed  the  perma- 
nent receiver  of  the  corporation.  The  ShefHeld  Manufacturing  Com- 
pany, by  an  order  of  and  at  a  Special  Term  of  the  Supreme  Court, 
held  at  the  city  hall,  in  the  city  of  Albany,  on  the  30th  day  of  July, 
1895,  which  order  was  entered  in  the  office  of  the  clerk  of  the  county 
of  Ulster  on  the  31st  day  of  July,  1895,  and  that  I  have  duly  qualified 
as  such  receiver. 

That  by  said  order,  the  said  corporation  was  dissolved  and  I,  the 
said  permanent  receiver,  do  hereby  give  further  notice,  pursuant  to 
the  statute  ia  such  cases  made  and  provided,  requiring: 

I.  All  persons  indebted  to  the  said  corporation.  The  Sheffield 
Manufacturing  Company,  to  render  on  or  before  the  16th  day  of 
October,  1895,  an  account  of  all  debts  and  sums  of  money  owing 
by  them,  respectively,  to  me,  the  permanent  receiver  of  said  corpora- 
tion, and  to  pay  the  same  at  my  office,  in  the  village  of  Saugerties, 
county  of  Ulster  and  State  of  New  York. 

II.  All  persons  having  in  their  possession  any  property  or  effects 
of  said  corporation,  to  deliver  the  same  to  me,  the  permanent  receiver 
of  said  corporation,  on  or  before  the  16th  day  of  October,  1895,  at  my 
office  aforesaid. 

III.  All  the  creditors  of  said  corporation  to  deliver  their  respective 
accounts  and  demands  against  said  corporation,  to  me,  the  perma- 
nent receiver  of  said  corporation,  on  or  before  the  16th  day  of  October, 
1895,  at  my  office  aforesaid. 

IV.  All  persons  holding  any  open  or  subsisting  contract  of  said 
corporation  are  required  to  present  the  same  in  writing  and  in  detail 
to  me,  the  permanent  receiver  of  said  corporation,  on  or  before  the 
16th  day  of  October,  1895,  at  my  office  aforesaid. 

Dated,  Saugerties,  N.  Y.,  August  29th,  1895. 

HOWAED  GILLESPY, 
Permanent  Eeceiver  of  the  Sheffield  Manufacturing 
Company,  Saugerties,  Ulster  County,  New  York. 

by  printing  such  notice  once  a  week  for  three  weeks  in  two  news- 
papers within  the  county  in  which  the  corporation  has  its  principal 
office  of  business,  to  wit:  The  Saugerties  Post,  published  in  the 
village  of  Saugerties,  and  in  the  Kingston  Daily  Leader,  published 
in  the  city  of  Kingston,  in  said  county,  as  appears  by  the  affidavits  of 
publication  hereto  annexed  and  marked  "  X  "  and  "  Y." 

X.  Schedules  "  1  "  and  "  2,"  hereto  annexed,  contain  a  full,  ac- 
curate and  true  account  of  all  moneys  and  property  received  or  col- 
lected by  me  or  with  which  I  am  chargeable. 

XL  Schedules  "  3  "  and  "  4 "  hereto  annexed,  contain  a  full, 
accurate  and  true  account  of  all  discounts  allowed  by  me,  the  wages 
of  employees  and  salaries  paid  by  me  and  expenses  incurred  by  me 
in  the  conduct  of  the  business  under  the  authority  of  the  court  to 
continue  operating  the  shops  and  works  of  said  corporation. 

XII.  Schedule  "  5  "  hereto  annexed,  contains  a  statement  of  the 
balance  of  moneys  in  my  hands  and  also  shows  the  sum  for  which  I 
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hold  the  voucher  of  the  stockholders  or  ereditors's  committee  for 
part  of  the  purchase  price  of  the  property  aforesaid,  pursuant  to  the 
order  of  the  court. 

XIII.  That  a  notice  for  the  presentation  of  my  account  as  receiver 
of  the  above-named  corporation,  a  copy  of  which  is  as  follows,  viz : 
Notice  to  the  creditors  and  all  persons  interested  in  the  Sheffield 

Manufacturing  Company,  of  Saugerties,  Ulster  county,  in  the 
State  of  New  York. 
Take  notice,  that  a  full  and  accurate  account  of  all  the  proceed- 
ings of  the  receiver  of  the  above-named  corporation,  on  oath,  will 
be  presented  to  the  Supreme  Court  of  the  State  of  New  York,  at  a 
Special  Term  thereof,  to  be  held  in  the  city  of  Kingston,  on  the  21st 
day  of  December,  1895,  at  ten  o'cleck  in  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  and  a  motion  will  then 
and  there  be  made  that  the  same  be  allowed  and  decreed  to  be  final 
and  conclusive  upon  all  the  creditors  of  said  corporation,  and  upon 
all  persons  who  may  have  claims  againpt  it,  upon  any  open  or  sub- 
sistiQg  engagement,  and  upon  all  the  stockholders  of  such  corpora- 
tion, and  that  said  receiver  be  discharged  and  his  bond  vacated. 
Dated,  Saugerties,  N.  Y.,  November  23rd,  1895. 
HOWARD  GILLESPY, 
Eeceiver  of  the  Sheffield  Manufacturing  Company. 

was  duly  published  as  prescribed  by  law,  by  printing  such  notice  at 
least  once  a  week  for  three  successive  weeks  in  the  Saugerties  Post 
and  also  in  the  Saugerties  Telegraph  and  the  Kingston  Daily  Leader, 
being  newspapers  published  in  the  county  in  which  the  principal 
office  of  said  corporation  is  located;  and  the  said  publication  in  the 
Saugerties  Telegraph  being  made  in  lieu  of  the  publication  in  the 
State  paper;  that  the  affidavits  of  publication  of  said  last-mentioned 
notice  are  hereto  annexed  and  marked,  respectively,  "  L,"  "  M " 
and  "  N." 

XIV.  That  no  money,  property  or  effects,  other  than  stated  in 
said  schedules,  have  come  into  my  hands  or  possession;  and  that  no 
appearances  by  any  attorneys  have  been  received  by  me  or  served 
on  me. 

XV.  That  no  accounts  or  demands  against  said  corporation,  or 
any  open  or  subsisting  contracts  with  said  corporation,  have  been 
delivered  or  presented  to  me,  except  as  hereinafter  stated;  that  the 
only  creditors  of  said  corporation  are  the  stockholders,  and  most  of 
them  are  represented  by  the  stockholders  or  creditors'  committee 
aforesaid. 

XVI.  Schedule  "  6,"  hereto  annexed,  contains  the  name  and  resi- 
dence of  each  certificate-holder  represented  and  those  not  represented 
by  the  committee,  the  amount  due  him  and  the  amount  of  certificates 
represented  by  the  stockholders  or  creditors'  committee,  and  list  of 
certificate-holders  who  have  filed  their  certificates  with  the  under- 
signed. 

XVII.  Said  schedule  also  shows  the  amount  of  a  judgment  of 
deficiency  against  said  corporation,  upon  the  bonds  issued  by  it  upon 
the  foreclosure  of  a  mortgage  upon  this  property  and  in  favor  of 
John  W.  Searing,  as  referee,  in  behalf  of  said  bondholders. 
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XVIII.  I  know  of  no  creditors  interested  in  the  assets  of  said 
corporation  other  than  said  certificate-holders  and  said  John  W.  Sear- 
ing, as  referee,  in  behalf  of  the  bondholders,  upon  the  deficiency  judg- 
ment aforesaid,  and  the  said  stockholders  or  creditors'  committee, 
representing  all  of  the  certificate-holders  of  said  corporation,  except 
those  whose  names  appear  in  the  schedule  as  aforesaid,  and  who  have 
not  deposited  their  stock  with  said  committee. 

All  of  which  is  respectfully  submitted. 

Dated  Saugerties,  N.  Y.,  December  31st,  1895. 

H.  GILLESPY, 

(Schedules  to  be  attached.)  Eeceiver. 

Order  Appointing  Referee  to  Examine  and  Beport  upon  Beceiver's 

Accounts. 

(Caption.) 

(Title.) 

The  receiver  of  the  above-named  corporation,  Howard  Gillespy,  of 
Saugerties,  Ulster  county,  in  the  State  of  New  York,  having  at  this 
date  and  term  duly  presented  a  full  and  accurate  account  of  all  his 
proceedings  under  oath. 

Now,  on  reading  and  filing  said  account  and  also  proof  of  the  due 
ptiblication  of  the  notice  of  said  presentation  as  required  by  law,  and 
of  the  service  of  such  notice,  and  of  the  proposed  order  of  the  attorney- 
general;  and  on  motion  of  Edgar  M.  Haines,  the  attorney  for  the 
receiver;  it  is  ordered  that  said  account  be,  and  the  same  hereby  is 
referred  to  Henry  A.  Peckham,  Esq.,  of  the  city  of  Albany,  New  York, 
attorney  and  counselor  at  law,  to  examine  the  same  and  report  thereon 
with  all  convenient  speed;  that  said  referee  be  authorized  to  sit  in 
Albany  county. 

Enter.  ALTON  B.  PAEKEE, 

J.  S.  C. 

Order  Settling  Eeceiver's  Accounts. 

(Caption.) 

(Title.) 

Upon  reading  and  filing  the  receiver's  accounts  of  proceedings 
herein,  and  the  exhibits  and  vouchers  accompanying  the  same,  and 
the  order  of  this  court  referring  said  accounts  to  Henry  A.  Peckham, 
Esq.,  as  referee,  made  at  a  Special  Term  of  this  court,  held  at  the 
courthouse,  in  the  city  of  Kingston,  on  the  21st  day  of  December, 
1895;  and  after  reading  and  filing  the  report  of  said  referee,  dated 
the  31st  day  of  March,  1896,  and,  the  schedules,  exhibits  and  vouchers 
accompanying  the  same,  and  upon  proof  of  the  due  service  of  a  copy 
of  said  report  and  papers  accompanying  the  same,  with  a  notice  of 
motion  for  the  granting  of  this  order  for  this  time  and  place  upon 
Hon.  T.  E.  Hancock,  attorney-general  of  this  State ;  and  after  hearing 
Edgar  M.  Haines,  Esq.,  the  attorney,  and  Eosendale  &  Hessberg  of 
counsel  for  said  receiver;  P.  M.  Parsons,  deputy  attorney-general, 
appearing  and  consenting  thereto,  it  is  ordered, 

I.  That  the  report  of  Henry  A.  Peckham,  Esq.,  dated  the  31st  day 
of  March,  1896,  the  referee  duly  appointed  herein,  by  an  order  made 
at  a  Special  Term  of  the  Supreme  Court,  held  at  the  courthouse  in 
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the  city  of  Kingston,  on  the  21st  day  of  December,  1895,  be  and  the 
same  hereby  is  in  all  respects  ratified,  approved  and  confirmed. 

II.  It  is  further  ordered  that  the  account  of  all  the  proceedings  of 
Howard  Gillespy,  Esq.,  as  temporary  and  permanent  receiver  of  the 
Sheffield  Manufacturing  Company  aforesaid,  be  and  the  same  hereby 
are  in  all  things  allowed  and  decreed  to  be  final  and  conclusive  upon 
all  the  creditors  of  said  corporation,  and  upon  all  persons  who  have 
or  had  claims  against  it,  upon  any  open  or  subsisting  engagement, 
and  upon  all  the  stockholders  of  said  corporation. 

III.  Said  receiver  is  hereby  ordered,  directed  and  empowered  to 
pay  a  first  and  final  dividend  of  22  ^  per  centum  to  the  creditors  of 
said  corporation,  and  that  the  said  dividend  be  paid  to  the  persons  and 
in  the  amounts  set  forth  in  a  schedule  hereto  attached  and  marked 
"A,"  and  forming  a  part  of  this  order. 

IV.  It  is  further  ordered  that  if  the  cash  in  hands  of  said  receiver 
be  insufficient  to  pay  the  dividend  in  full  to  John  W.  Searing,  Esq., 
as  referee  upon  the  judgment  of  deficiency  recovered  against  the 
corporation  aforesaid,  and  set  forth  in  the  schedule  attached  to  the 
referee's  report,  that  said  receiver  is  hereby  ordered,  directed  and 
empowered  to  apportion  the  amount  represented  by  the  voucher,  taken 
by  him  fom  the  reorganization  or  creditor's  committee,  and  in  said 
referee's  report  referred  to  between  himself  as  receiver  and  said  John 
"W.  Searing,  Esq.,  as  referee,  in  the  manner  and  in  the  amounts  set 
forth  in  said  schedule  "A"  hereto  annexed  and  forming  a  part  of  this 
order. 

V.  It  is  further  ordered  that  said  dividend  so  declared  as  aforesaid, 
be  paid  to  the  said  creditors  of  said  corporation,  only  upon  their 
giving  said  receiver  a  proper  voucher  therefor,  and  upon  their  sur- 
rendering to  said  receiver  any  certificates  of  indebtedness  issued  by 
the  said  corporation  aforesaid,  and  which  may  be  held  by  the  creditors 
ow  said  corporation,  or  either  or  any  of  them. 

VI.  It  is  further  ordered  that  if  any  creditor  should  refuse  to  give 
the  voucher  herein  provided  for,  or  refuse  to  surrender  the  certificate 
so  held  by  him,  or  the  whereabouts  of  said  creditor  cannot  be  learned, 
or  upon  the  failure  of  any  of  the  creditors  to  comply  with  the  terms 
and  provisions  of  this  order,  that  said  receiver  be  and  he  hereby  is 
directed  to  deposit  the  dividend  due  such  creditor  with  the  county 
treasurer  of  the  county  of  Ulster,  subject  to  the  further  order  of  the 
court,  and  that  he  take  the  voucher  of  such  county  treasurer  therefor. 

VII.  It  is  further  ordered  that  said  receiver  file  a  further  report 
with  the  clerk  of  the  county  of  Ulster,  showing  his  compliance  with 
the  terms  and  provisions  of  this  order,  and  that  upon  the  filing  of 
said  report,  and  the  voucher?  herein  directed  to  be  obtained,  the  said 
Howard  Gillespy,  as  the  temporary  receiver,  and  as  the  permanent 
receiver  of  the  Sheffield  Manufacturing  Company,  shall  from  thence- 
forth be  and  he  hereby  is  finally,  duly  and  forever  discharged  as  re- 
ceiver; and  that  the  bond  given  by  said  receiver  on  his  appointment 
as  temporary  receiver,  and  the  bond  given  upon  his  appointment  as 
permanent  receiver,  and  each  of  them,  shall  from  thenceforth  be 
vacated,  canceled  and  discharged,  and  that  all  the  sureties  upon  said 
bonds,  and  each  of  them,  and  their  and  each  of  their  heirs,  executors 
and  administrators  shall  from  thenceforth  be  and  they  hereby  are  fully 
and  finally  released,  discharged  and  acquitted  of  any  and  all  further 
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liability  arising  from  or  by  reason  of  said  bonds,  or  any  matter  or 
thing  in  connection  therewith  or  arising  therefrom. 

The  clerk  of  Ulster  county  will  enter.      ALDEN  CHESTBK, 

Jus.  Sup.  Ct. 

Beceiver's  Final  Beport. 

(Title.) 
To  the  Supreme  Court: 

The  undersigned,  the  permanent  receiver  of  the  Sheffield  Manu- 
facturing Company,  of  Saugerties,  Ulster  county,  in  the  State  of  New 
York,  respectfully  reports : 

That  pursuant  to  the  final  order  passing  my  accounts  as  such  re- 
ceiver, which  said  order  was  made  at  a  Special  Term  of  the  Supreme 
Court  of  .the  State  of  New  York,  held  at  the  city  hall,  in  the  city  of 
Albany,  on  the  Tth  day  of  April,  1896,  and  which  was  duly  entered 
in  the  Ulster  county  clerk's  ofBce,  on  the  8th  day  of  April,  1896,  I 
proceeded  to  make  a  full  and  final  distribution  of  all  moneys  and 
assets  in  my  hands  as  such  receiver  as  aforesaid. 

That  I  paid  to  Edgar  M.  Haines,  Esq.,  the  attorney  for  the  peti- 
tioners, the  costs,  allowances  and  disbursements,  and  for  services 
rendered,  amounting  to  one  thousand  ($1,000)  dollars. 

That  I  duly  paid  to  Henry  A.  Peckham,  Esq.,  the  referee,  upon  the 
final  accounting  herein,  his  fees  and  stenographer's  charges,  the  sum 
of  two  hundred  and  eighteen  dollars  and  forty  ($218.40)  cents. 

That  I  duly  paid  a  dividend  of  2'3  t^  per  centum  to  all  of  the  cred- 
itors of  said  corporation,  except  those  herein  mentioned,  and  that  I 
have  taken  a  proper  voucher  therefor;  and  that  all  of  said  creditors, 
who  have  accepted  said  dividend  have  surrendered  to  me  their  certifi- 
cates of  indebtedness  of  said  corporation  issued  therefor  and  which 
were  held  by  them. 

That  the  sum  so  paid  and  the  creditors  to  whom  paid  are  as  follows, 
viz: 

(Insert  statement.) 

That  the  only  credilors  and  certificate  holders  who  failed  to  take 
the  dividend  decreed  to  be  paid  to  them  are  following,  viz. : 

(Insert  list.) 

And  to  cover  said  indebtedness  I  have  deposited  with  George  Deyo, 
as  treasurer  of  the  county  of  Ulster,  one  hundred  and  twelve  dollars 
and  sixty-five  ($112.65)  cents,  to  cover  the  said  dividends,  and  to  the 
credit  of  said  certificate  holders,  and  have  taken  this  voucher  therefor ; 
subject,  however,  to  the  further  order  and  direction  of  the  court  in  the 
premises. 

That  all  the  moneys  so  distributed  and  deposited  by  me  amount  to 
the  sum  of  $208,189.93. 

That  herewith  I  return  and  duly  file  all  of  the  vouchers  taken  by 
me  as  aforesaid. 

That  I  have  now  fully  and  entirely  distributed  all  of  the  moneys 
and  assets  in  my  hands.  And  the  undersigned  makes  this  report 
pursuant  to  the  terms  and  provisions  of  the  order  aforesaid,  for  the 
purpose  of  dulv  filing  the  same  in  the  Ulster  county  clerk's  office. 

Dated,  Saugerties,  N.  Y.,  May  15th,  1896. 

H.  GILLESPY,  Receiver. 

This  report  may  be  followed  by  an  order  of  confirmation. 
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See  Judgment  Ceeditoes'  Action. 


CBEDITOBS  OF  ESTATES,  BE3IEDIES  AGAINST  IiEGATEES  AND 

EEIBS. 

See  Decedents'  Estates. 


DAMAGES  TBEBLE. 
See  Eeal  Peopeety. 


DECEDENTS'  ESTATES. 

§§  1814-1870,  2653a. 

ABTICLES. 
ACTIONS  BY  OK  AOAIKST   AN  EXECUTOR  OB  ADMIKISTBATOB, 

1814-1836 ...  i-vil 

ACTIONS  BY  A  CBEBITOB  AGAINST  HIS  DEBTORS,  NEXT  OF  KIN, 

LEGATEE,  HEIB  OB  DEVISEE,  1837-1860 VIII-X 

ACTION  TO  ESTABLISH  OR  IMPEACH  A  WILL,  1861-1867 XI-XII 

ACTION  TO  DETEBMINE  VALIDITY  OF  WILL,  §  2653a XIIX 

GENERAL    AND    MISCELLANEOUS    FBOVISIONS    BELATING    TO 

ESTATES,   1868-1870 XIV 

Under  this  title  is  collated  the  various  matters  relative  to  the 
settlement  of  estates  and  the  rights  of  parties  interested  therein 
so, far  as  treated  by  the  Code,  other  than  matters  within  the  juris- 
diction of  the  Surrogate's  Court,  also  the  provisions  of  the  Revised 
Statutes  relative  to  the  rights,  powers  and  duties  of  executors  and 
administrators.  Very  many  important  provisions  are  still  to  be 
found  in  the  statutes.  The  practice  under  the  Code  and  under 
these  statutes  is  considered,  and  the  statutes  remaining  in  force 
given  under  the  proper  heads  in  connection  with  the  sections  of 
the  Code.  The  statutes  and  Code  supplement  each  other  and 
regulate  the  procedure  in  the  Supreme  Court  in  reference  to 
decedent's  estates.  The  Code  sections,  1814  to  1836,  relate  to 
actions  by  or  against  an  executor  or  administrator.     Sections  1837 

•  The  rights,  powers,  liabilities  and  duties  of  executors  and  administrators 
are  very  fully  considered  in  works  on  Surrogate's  Practice,  where  those  ques- 
tions most  frequently  arise.  See  Heaton  on  Surroa;ates  (1907).  This  work, 
in  two  volumes,  is  very  complete  on  this  and  on  all  subjects  relating  to  Sur- 
rogate's Practice. 

[387] 
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to  1860  regulate  actions  by  creditors  against  tlie  decedents  next 
of  kin,  legatee,  heir  or  devisee.  Sections  1861  to  1867,  actions 
in  the  Supreme  Court  to  establish  or  impeach  a  will,  and  §§  1868 
to  1870  contain  miscellaneous  unclassified  provisions. 

Aeticle. 
I.  Cose  aits  statutobt  fboyisions  authobizikg  actions,  292. 

Revised  Statutes,     title  5,  chap.  6,  part  2. 

§         I.  Liability  of  executors,  etc.,  on  promises,  293. 
§         2.  Actions  by  and  against  executors,  2<)y 

3.  Administrator's  rights  and  liabilities,  293. 

4.  Trespass  by  executors,  etc.,  293. 

5.  Trespass  against  executors,  etc.,  293. 

6.  Liability  of  executors,  etc.,  293. 
23.  Application  of  this  chapter,  293. 

Revised  Statutes,  part  ILL,  chapter  8,  title  3,  art.  \ : 

1.  Actions  for  wrongs,  293. 

2.  Preceding  section  qualified,  294. 
1 1.  Executors  of  executors,  294. 

17.  Executors  of  their  own  wrong,  294. 

18.  Rights  of  administrators  de  bonis  non,  294. 
§    232.   Real  estate  law,  294. 

n.  Action,    how    brottght  and  consttctei),    ans  eefect  of 

JUDGMENT,  296. 
Subd.  I.    When  action  proper  in  representative  and  when  in  indi- 
vidual capacity,  297. 
§  1 81 4.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought 
in  representative   capacity,  297. 
Subd.  2.    When  personal  a7id  representative  actions  joined,  306. 
§  1 81 5.    When  personal  and  representative   causes   of  action 
may  be  joined,  306. 
Subd.  3.    What  actions  survive  and  what  abate  by  death,  308. 
Revised  Statutes,  gth  ed.,  p.  1907 ; 
§         I.  Action  for  wrongs,  308. 
§         2.  Preceding  section  qualified,  308. 
Subd.  4.  Powers  of  executor  of  an  executor  and  executor  in 
his  own  wrong,  3 1 8. 
§       II.  Executors  of  executors,  T^iZ. 
§       17.  Executor  of  their  own  wrong,  318. 
§       18.   Rights,  etc.,  of  adminstrators  de  bonis  non,  319. 
Subd.  5.  Regulations  as  to  parties,  320. 

§  18 16.    When  separate  dockets  and  executions,  320. 

§  18 1 7.  Regulations,  when  some  of  the  executor s^  etc.,  are 

not  summoned,  321. 
§  1818.  Executors   who    have   not   qualified,    not    necessary 
parties,  321. 
Subd.  6.  Pleadings,  323. 

§  1824.    Want  of  assets  notto  be  pleaded  by  executor,  etc.,  323. 
m.  Limitation  of  action  by  cbeditob  on  bejected  claim,  328. 

§  1822.   Limitation  of  action  by  creditor  on  claim,  rejected, 

etc ,  328. 
§  2718.    Ascertainment  of  debts,  328. 
§  2718a.  Claims  against  executor  or  administrator,  329. 
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Article. 
IV.  Costs  is  actioks  against  executor  ok  administbatoe,  338. 

§  1835.    Costs;  how  awarded,  339. 
I  1836.  Id.;  when  awarded,  339. 

§  3246.   Order  for  costs  personally  by  or  against  executors  or 
administrator,  339. 

v.  Action  BY  legatee  against  executoe  and  its  effect,  358. 

I  1819.  Action  by  legatee,  etc.,  against  executor,  etc,  358. 
§  1820.  Id.;  by  infant;  guardian's  bond,  358. 
§  182 1.    When    action    barred    by    Judgment    against    heir, 
etc.,  358. 

VI.  Judgment  and  execution  against  executoes,  362. 

§  1823.  Decedent's   real   property     not   bound  by  judgment 

against  executor,  etc.,  363. 
§  1825.  Leave  to  issue  execution  against  executor,  etc.,  363. 
§  1826.  Id.;  how  procured;  order;  and  contents  thereof ,  363. 
§  1827.  Security  may  be  required  from  a  legatee,  363. 

Vn.  Miscellaneous  peactice  begulations,  370. 

Subd.  I.  Actions,  when  not  to  abate,  370. 

§  1828.  Actions,  etc.,  when  not  to  abate,  370. 

§  1830.  Action     against     executor,     etc.,    who     has    been 
superseded,  370. 
Subd.  2.  Execution  on  former  judgment,  371. 

§  1829.  Execution  on  former  judgment,  371. 

I  1376.  Execution  after  death  of  judgment  creditor,  371. 
Subd.  3.  False  pleading  by  executor,  371. 

§  1 83 1.  False  pleading  by  executor,  etc.,  371. 
Subd.  4.    When  inventory  contradicted  or  explained,  371. 

§  1832.    When  inventory  may  be  contradicted,  371. 

I  1833.   Liability  for  uncollected  demands,  372. 

§  1834.    The  last  two  sections  qualified,  372. 
Subd.  5.   Rights,  power  and  duties  of  executors  and  administra- 
tors, 373. 

VUI.  Action  against  next  of  kin,  legatees,  etc.,  380, 

§  1837.    Whenactionlies  against  nextof  kin,legatees, etc.,  2,^0. 

§  1838.  Action  may  be  joint  or  several,  380. 

§  1839.  In  joint  action,  recovery  to  be  apportioned,  381. 

§  1840.  Recovery  in  a  several  action,  381. 

§  1841.   Requisites  to  recovery  in  an  action  against  legatee, 

381. 
§  1842.  Id.;  m  action  against  a  preferred  legatee,  381. 

IX.  When  action  lies  against  heies  and  devisees,  386. 

§  1843.   Liability  of  heirs  and  devisees,  387. 

§  1844.    When  action  therefore  may  be  brought,  387. 

I  1845.  Effect  of  application  to  sell  real  property,  387. 

§  1846.  Action  must  be  joint,  387. 

§  1847.  Recovery  to  be  apportioned,  387. 

§  1848.  Requisites  to  recovery  against  heirs,  387. 

§  1849.  Id.;  against  devisees,  388. 

X.  Eeoulations  feculiae  to  actions  against  heibs,  legatees, 

ETC.,  397. 
§  1850.  Deductions  for  prior  recoveries,  397. 
§  185 1.   Complaint  to  describe  land  descended,  etc.,  397. 

Actions,  Vol.  1  —  19 
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Article. 

X.  EEQxriATioiTS  PEcniAB  TO  ACTIONS,  ETC.  —  Continued. 

§  1852.  Judgment;  when  to  be  satisfied  out  of  land,  397. 

§  1853.  Id.;  when  not  a  lien  on  land  aliened,  397. 

§  1854.   How  judgment  taken,  when  land  aliened,  397. 

§  1855.   Classification  of   debts,   to  be    enforced  under  this 

article,  397. 
§  1856.  Defence,  by  reason  of  other  prior  or  equal  claims,  398. 
§  1857.   Id.;  when  such  a  claim  is  paid,  398. 
§  1858.  Action  not  suspended  by  infancy,  398. 
I  1859.    This  article  not  applicable  where  will  charges  real 

property,  etc.,  398. 
§  i860.   One  action,where  same  person  is  heir,  devisee,  etc.,  ■^gS. 

XI.  When  action  will  lie  to  establish  ob  impeach  a  will, 

401. 
Subd.  I.    When  action  will  lie,  401. 

§  1 86 1.    When  action  to  establish  a  will  may  be  brought,  401. 
Siibd.  2.  Proof  necessary  to  establish  lost  will,  404. 

§  1865.  Proof  of  lost  will  in  certain  cases,  404. 
Subd.  3.    Contents  of  judgment,  408. 

§  1862.  Judgment,  that  will  be  established,  408. 

§  1863.  Judgment  admitting  the  will  to  probate,  408. 

§  1864.   Contents  of  judgment,  surrogate' s  duty,  408. 

XII.  Action  to  establish  and  constbtte  will  and  effect  of 

ABTICLE,  408. 
§  1866.  Action    to    establish,    etc.,     will,    relating    to    real 

property,  409. 
§  1867.   Retrospective  effect  of  this  article,  409. 

XIII.  Action  to  detebuine  validity  of  will,  417. 

§  2653^-  Determining  validity  of  a  will,  417. 

XIY.  Oenebal  and  miscellaneous  fbovisions  as  to  estates,  428. 

§  1868.  Action   by  child  born  after   will,  or  by   witness   to 

will,  428. 
§  1869.  Receiver,  as  successor  of  surviving  executor, etc.,  429. 
§  1870.  Next  of  kin  defined,  429. 

PRECEDENTS.  ^bt.  page. 

Certificate  of  judge  as  to  costs,  etc 4  348 

Complaint    praying   establishment    of   will 11  403 

Complaint  asking  construction  of  will 12  414 

Complaint  to   determine  validity  of  will 13  427 

SEC.  CODE   SECTIONS   AND   'WHERE   FOUND.       ^x.     PAGE. 

1376.  Execution   after   death   of   judgment   creditor 7         371 

1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  in 

representative    capacity     2         297 

1815'.  When  personal  and  representative  causes  of  action  may  be 

joined        2         306 

1816.  Id. ;    separate  dockets  and  executions 2        320 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  sum- 

moned             2        321 

1818.  Executors  who  have  not  qualified,  not  necessary  parties...       2        321 
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sec.                                                                                              abt.  fagb. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc 5  358 

1820.  Id. ;   by  infant;    guardian's   bond 5  358 

1821.  When  action  barred  by  judgment  against  heir,  etc 5  358 

1822.  Limitation  of  action  by  creditor  on  claim  rejected,  etc 3  328 

1823.  Decedent's   real   property   not  bound  by   judgment   against 

executor,  etc    6  363 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc 2  323 

1825.  Leave  to  issue  execution  against  executor,  etc 6  363 

1826.  Id.;  how  procured;   order;   and  contents  thereof 6  363 

1827.  Security  may  be  required  from  a  legatee 6  363 

1828.  Actions,  etc.,  when  not  to  abate 7  370 

1829.  Execution  on  former  judgment 7  371 

1830.  Action  against  executor,  etc.,  who  has  been  superseded....  7  370 

1831.  False  pleading  by  executor,  etc 7  371 

1832.  When  inventory  may  be  contradicted 7  371 

1833.  Liability  for  uncollected  demands 7  372 

1834.  The  last  two  sections  qualified 7  372 

1835.  Costs ;    how   awarded    4  339 

1836.  Id. ;    when   awarded    4  339 

1837.  When  action  lies  against  next  of  kin,  legatees,  etc 8  380 

1838.  Action  may  be  joint  or  several 8  380 

1839.  In  joint  action,  recovery  to  be  apportioned 8  381 

1840.  Recovery  in  a  several  action 8  381 

1841.  Requisites  to  recovery  in  action  against  legatee 8  381 

1842.  Id.;  in  action  against  a  preferred  legatee 8  381 

1843.  Liability  of  heirs  and  devisees 9  387 

1844.  When  action  therefor   may   be   brought 9  387 

1845.  Effect  of  application  to  sell  real  property 9  387 

1846.  Action   must   be   joint 9  387 

1847.  Recovery  to  be  apportioned 9  387 

1848.  Requisites   to   recovery   against   heirs 9  387. 

1849.  Id. ;   against  devisees    9  388 

1850.  Deductions  for  prior  recoveries    10  397 

1851.  Complaint  to  describe  land  descended,  etc 10  397 

1852.  Judgment;  when  to  be  satisfied  out  of  land 10  397 

1853.  Id.;  when  not  a  lien  on  land  aliened 10  397 

1854.  How  judgment  taken,  when  land  aliened 10  397 

1855.  Classification  of  debts  to  be  enforced  under  this  article. ...  10  397 

1856.  Defence  by  reason  of  other  prior  or  equal  claims 10  393 

1857.  Id. ;  when  such  a  claim  is  paid 10  398 

1858.  Action  not   suspended  by   infancy 10  398 

1859.  This  article  not  applicable,  where  will  charges  real  prop- 

erty, etc    10  398 

1860.  One  action,  where  same  person  is  heir,  devisee,  etc 10  398 

1861.  When  action  to  establish  a  will  may  be  brought 11  401 

1862.  Judgment,   that   will   be   established 11  408 

1863.  Judgment  admitting  the  will  to  probate 11  403 

1864.  Contents    of   judgment;    surrogate's    duty 11  408 

1865.  Proof  of  lost  will  in  certain  cases 11  404 

1866.  Action  to  establish,  etc.,  will,  relating  to  real  property. ...  12  409 

1867.  Retrospective  effect  of  this  article 12  409 
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1868.  Action  by  child  born  after  will,  or  by  witness  to  will 14  423 

1869.  Receiver,  as  successor  of  surviving  executor,  etc 14  429 

1870.  Next  of  kin  defined 14  429 

2653a.  Determining   validity   of   a   will 13  417 

2718.  Ascertainment  of  debts    3  328 

2718a.  Claimes  against  executor  or  administrator 3  329 

3246.  Order  for  costs  personally  by  or  against  executors  or  ad- 
ministrators      4  339 

AETiCLE  I. 

CODE  AND  STATUTOBY  PBOVISIONS  AtTTHORIZING  ACTIONS. 

Revised  Statutes,  title  5,  chap,  d,  part  2: 

§    I.   Liability  of  executors,  etc.,  on  promises,  293. 

I    2.   Actions  by  and  against  executors,  2()2,. 

I    3.  Administrators'  rights  and  liabilities,  293. 

§    4.    Trespass  by  executors,  etc.,  293. 

§    5.    Trespass  against  executors,  etc.,  293. 

§    6.  Liability  of  executors,  etc.,  293. 

§  23.  Application  of  this  chapter,  293. 
Revised  Statutes,  part  III,  chap.  8,  title  3,  art,  i : 

8     I.  Action  for  wrongs,  293. 

§    2.   Preceding  section  qualified,  294. 

§  II.   Executors  of  executors,  294. 

§  17.   Executors  of  their  own  wrong,  294. 

§  18.  Rights  of  administrators  de  bonis  non,  294. 

The  statute  of  limitations  provides  that  an  action  against  an 
executor  or  administrator,  brought  to  recover  a  chattel  or  damages, 
for  taking,  detaining,  or  injuring  personal  property,  must  be 
brought  within  three  years.  By  §  391  it  is  provided  that  if  ,3. 
person  against  whom  a  cause  of  action  exists  dies  without  the 
State,  the  time  which  lapses  between  his  death  and  the  expiration 
of  eighteen  months  after  the  issuing  of  letters  testamentary,  or  of 
administration,  is  not  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator. 

Section  392  provides  that  for  certain  purposes  letters  testa- 
mentary or  of  administration  are  deemed  to  have  been  issued, 
within  six  years  after  the  death  of  the  testator  or  intestate. 

The  major  portion  of  the  Revised  Statutes,  relative  to  executors 
and  administrators  has  been  repealed  from  time  to  time  by  legis- 
lative enactments,  mainly  chapter  245  of  the  Laws  of  1880.  Cer- 
tain sections  of  two  of  the  titles  of  Part  II,  chapter  VI,  appear, 
however,  to  remain  in  force.  The  provisions  of  title  V,  chapter 
VI,  Part  II,  remaining  unrepealed  are  as  follows : 
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§  1.  Iiiability  of  executors,  etc.,  on  promises. 

No  executor  or  administrator  shall  be  chargeable  upon  any  special  promise 
to  answer  damages,  or  to  pay  the  debts  of  the  testator  or  intestate,  out  of 
his  own  estate,  unless  the  agreement  for  that  purpose,  or  some  memorandum 
or  note  thereof,  be  in  writing,  and  signed  by  such  executor  or  administrator, 
or  by  some  other  person  by  him  thereunto  specially  authorized. 

§  2.  Actions  by  and  against  executors. 

Actions  of  account,  and  all  other  actions  upon  contract,  may  be  main- 
tained by  and  against  executors  in  all  cases  in  which  the  same  might  have 
been  maintained,  by  or  against  their  respective  testators. 

§  3.   Administrators'  rights  and  liabilities. 

Administrators  shall  have  actions  to  demand  and  recover  the  debts  due  to 
their  intestate,  and  the  personal  property  and  effects  of  their  intestate;  and 
shall  answer  and  be  accountable  to  others  to  whom  the  intestate  was  holden 
or  bound,  in  the  same  manner  as  executors. 

§  4.   Trespass  by  executors,  etc. 

Executors  and  administrators  shall  have  actions  of  trespass  against  any  per- 
son who  shall  have  wasted,  destroyed,  taken  or  carried  away,  or  converted  to 
his  own  use,  the  goods  of  their  testator  or  intestate  in  his  lifetime.  They 
may  also  maintain  actions  for  trespass  committed  on  the  real  estate  of  the 
deceased  in  his  lifetime. 

§  5.   Trespass  against  executors,  etc. 

Any  person,  or  his  personal  representatives,  shall  have  actions  of  trespass 
against  the  executor  or  administrator  of  any  testator  or  intestate,  who  in 
his  lifetime  shall  have  wasted,  destroyed,  taken  or  carried  away,  or  converted 
to  his  own  use  the  goods  or  chattels  of  any  such  person,  or  committed  any 
trespass  on  the  real  estate  of  any  such  person. 

§  6.   Liability  of  executors,  etc. 

The  executors  and  administrators  of  every  person,  who,  as  executor,  either 
of  right  or  in  his  own  wrong,  or  as  administrator,  shall  have  wasted  or  con- 
verted to  his  own  use,  any  goods,  chattels,  or  estate,  of  any  deceased  person, 
shall  be  chargeable  in  the  same  manner,  as  their  testator  or  intestate  would 
have  been,  if  living. 

§§  7-22,  including  the  duplicate  section  19  (inserted  by  ch.  320  of  1830), 
were  repealed  by  ch.  245  of  1880. 

§  23.   Application   of  this   chapter. 

All  the  provisions  contained  in  this  chapter,  or  in  any  of  the  statutes 
of  this  State,  relative  to  executors  and  administrators,  shall  apply  and  ex- 
tend to  a  single  executor  or  administrator,  and  to  an  executrix  or  adminis- 
tratrix. 

The  following  sections  of  Part  III,  chapter  VIII,  title  III, 
Art.  I,  of  the  Kevised  Statutes,  appear  to  be  unrepealed : 

§  1.   Actions  for  irrangs. 

For  wrongs  done  to  the  property,  rights  or  interests  of  another,  for  which 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his  death,  by  his  executors  or  admin- 
istrators, against  such  wrongdoers,  and  after  his  death  against  his  executors 
or  administrators,  in  the  same  manner  and  with  the  like  effect  in  all  respects, 
AS  actions  founded  upon  contracts. 
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§    2.   Preceding  section  qualified. 

But  the  preceding  section  shall  not  extend  to  actions  for  slander,  for  libel, 
or  to  actions  for  assault  and  battery,  or  false  imprisonment,  nor  to  actions 
on  the  case  for  injuries  to  the  person  of  the  plaintiflF,  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  administrator. 

§   11.   Executors  of  executors. 

An  executor  of  an  executor  shall  have  no  authority  to  commence  or  main- 
tain any  action  or  proceeding  relating  to  the  estate,  effects  or  rights  of  the 
testator  of  the  first  executor,  or  to  take  any  charge  or  control  thereof,  as  such 
executor. 

§  17.   Executors  of  their  oivn  ■arxong. 

No  person  shall  be  liable  to  an  action  as  executor  of  his  own  wrong,  for 
having  received,  taken  or  interfered  with  the  property  or  effects  of  a  deceased 
person;  but  shall  be  responsible  as  a  wrongdoer  in  the  proper  action  to  the 
executors,  or  general  or  special  administrators,  of  such  deceased  person,  for 
the  value  of  any  property  or  effects  so  taken  or  received,  and  for  all  damages 
caused  by  his  acts,  to  the  estate  of  the  deceased. 

§  18.   Hights  of  administrators  de  bonis  non. 

When  administration  of  the  effects  of  a  deceased  person,  which  shall  have 
been  left  unadministered  by  any  previous  executor  or  administrator  of  the 
same  estate,  shall  be  granted  to  any  person,  such  person  may  bring  a  writ  of 
error  upon  any  judgment  obtained  against  such  executor  or  administrator  of 
the  same  estate,  or  against  the  original  testator  or  intestate;  and  shall  de- 
fend any  writ  of  error  brought  upon  any  such  judgment;  and  shall  have  the 
same  remedies  in  the  prosecution  or  defence  of  any  action,  by  or  against  such 
previous  executors  or  administrators,  and  for  the  collection  and  enforcing  of 
any  judgment  obtained  by  them,  as  they  would  have  by  law. 

In  view  of  the  piece-meal  legislation  by  which  the  greater 
portion  of  the  Revised  Statutes  has  been  repealed  and  amended 
from  time  to  time  it  is  difficult,  if  not  impossible,  to  determine 
as  to  whether  a  certain  section  remains  in  full  force,  or  has  been 
repealed,  without  an  exceedingly  minute  and  careful  examination 
in  each  instance,  but  the  foregoing  sections  appear  to  remain  in 
full  force  and  effect. 

By  chapter  314  of  the  Laws  of  1858  provision  was  made  to 
extend  the  powers  of  executors,  assignees,  receivers  and  other 
trustees,  and  to  protect  the  rights  of  creditors  and  others  against 
frauds,  and  for  other  purposes.  Section  1  of  this  act  was  amended 
by  chapter  487  of  the  Laws  of  1899,  and  again  amended  by  chapter 
740  of  the  Laws  of  1894. 

This  statute  was  repealed  by  the  Real  Property  Law,  §  232, 
which  reads  as  follows : 

§    232.   Disaffirmance  of  fraudulent  act  by  executor  and  others. 

An  executor,  administrator,  receiver,  assignee  or  other  trustee,  may,  for  the 
benefit  of  creditors,  or  of  others  interested  in  real  property  held  in  trust, 
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disaffirm,  treat  as  void,  and  resist  any  act  done  or  transfer  or  agreement 
made  in  fraud  of  the  rights  of  any  cteditor,  including  himself,  interested  in 
such  estate  or  property;  and  a  person  who  fraudulently  receives,  takes,  or 
in  any  manner  interferes  with  the  real  property  of  a  deceased  person,  or  an 
insolvent  corporation,  association,  partnership,  or  individual,  is  liable  to  such 
executor,  administrator,  receiver  or  other  trustee  for  the  same,  or  the  value 
thereof,  and  for  all  damages  caused  by  such  act  to  the  trust  estate.  A  creditor 
of  a  deceased  insolvent  debtor,  having  a  claim  or  demand  exceeding  one  hun- 
dred dollars  against  such  deceased,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  real  property  of  such  deceased,  disaffirm,  treat  as  void,  and 
resist  any  act  done  or  conveyance,  transfer  or  agreement  made  by  such  de- 
ceased in  fraud  of  the  rights  of  any  creditor,  including  himself,  and  may 
maintain  an  action  to  set  aside  such  act,  conveyance,  transfer  or  agreement, 
without  having  first  obtained  a  judgment  on  such  claim  or  demand;  but  the 
same,  if  disputed,  may  be  established  on  the  trial.  The  judgment  in  such 
action  may  provide  for  the  sale  of  the  premises  or  property  involved,  when  a 
conveyance  or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be  administered 
according  to  law. 

A  like  provision  is  contained  in  Personal  Property  Law,  §  7. 

This  statutory  provision  was  carefully  considered  by  Hiscox,  J., 
in  Nill  V.  Phelps,  20  Misc.  488,  46  Supp.  662,  where  it  was  held 
that  the  creditor  of  a  deceased  insolvent  debtor  could  not  disaffirm 
transfers  made  by  the  deceased  debtor  as  alleged,  in  fraud  of  the 
rights  of  creditors  where  they  were  made  by  him  intelligently,  and 
to  secure  past  due  debts ;  but  that  such  an  action  could  be  main- 
tained under  §  2  of  chap.  314,  Laws  1858,  against  an  execultrix 
who  had  taken  property  of  her  testator  by  means  of  a  transfer 
executed  by  him  when  he  was  utterly  incompetent,  as  being  the 
person  who,  within  the  meaning  of  that  section,  had  in  fraud  of 
the  rights  of  creditors  and  others  received  property  or  effects  of  a 
deceased  person.  The  case  reiterates  the  doctrine  that  where  a 
person  brings  a  creditor's  action  he  must  have  recovered  judgment, 
but  that  it  is  not  necessary  under  the  statute  above  referred  to 
that  the  creditor  should  be  the  judgment  creditor. 

The  statute  was  considered  in  Reynolds  v.  Ellis,  103  IST.  Y.  115, 
where  it  was  held  that  under  the  Laws  of  1858  referred  to,  a 
person  representing  creditors  could  treat  as  void  all  agreements 
made  in  fraud  of  their  rights.  That  he  has  greater  power  than 
the  creditor  himself,  while  the  creditor  can  assert  no  right  until 
by  judgment  and  execution  he  has  a  lien  or  right  to  a  lien  upon  this 
specific  property,  the  persons  authorized  to  bring  the  action  by  this 
statute  have  substituted  in  their  favor  a  statutory  right  of  action. 
Citing  Southard  v.  Bermer,  72  N.  Y.  424,  which  holds  that  the  act 
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in  question  dispenses  with  the  necessity  of  any  special  or  other  lien 
in  behalf  of  individuals  creditors,  and  an  action  by  <>.  person 
authorized  to  bring  suit  to  annul  a  fraudulent  transfer,  and  to 
recover  the  property  or  its  avails,  may  bring  such  action  for  the 
benefit  of  simple  contract  creditors. 

The  provisions  of  the  statute  are  recognized  in  Harvey  v. 
McDonnell,  113  N.  Y.  526,  and  the  National  Bank  of  West  Troy 
V.  Levy,  127  IST.  Y.  550,  where  it  is  held  that  any  executor  or 
administrator  may,  for  the  benefit  of  creditors  interested  in  the 
estate  or  property,  disaiffirm  and  treat  as  void  any  transfers  or 
agreements  made  in  fraud  of  the  rights  of  creditors,  and  that 
every  person  who  shall  in  fraud  of  the  rights  of  creditors,  have 
received  any  property  of  any  deceased  person,  be  liable  to  the 
executors  or  administrators  therefor.  It  was  further  held  that 
where  the  administrator  refused  to  bring  such  an  action,  a  creditor 
was  at  liberty  to  do  so,  making  the  administrator  a  party 
defendant.     (See  Judgment  Creditors'  Actions.) 

AETICLE  II. 

ACTIOIT,   HOW   BROXTGHT   AND   CONDTJOTED,   AND    EFFECT   OF 

JUDGMENT. 

Sudd  I.    When  action  proper  in   representative  and  when  in  individual 
capacity,  297. 
§  1814.   Action,    etc.,  by  and  against  executor,   etc.,  to  be  brought  in 
representative  capacity,  297. 
Subd.  2.    When  personal  and  representative  actions  joined,  2,06. 

§  1 8 1 5 .    When  personal  and  representative  causes  of  action  may  be  joined, 
306. 
Subd.  3.    What  actions  survive  and  what  abate  by  death,  308. 
Revised  Statutes,  gth  ed.,  p.  1907: 
§     I.   Action  for  wrongs,  308. 
§    2.   Preceding  section  qualified,  308. 
Subd.  4.  Powers  of  executor   of  an  executor  and  executor   in  his  own 
wrong,  318. 
§  II.  Executors  of  executors,  318. 
§  17.  Executor  of  their  own  wrong,  318. 
§  18.  Rights,  etc.,  of  administrators  de  bonis  non,  319. 
Subd.  5.   Regulations  as  to  parties,  320. 

§  1816.    When  separate  dockets  and  executions,  320. 

§  18 1 7.   Regulations,  when  some  of  the  executors,  etc.,  are  not  sum- 

tnoned,  321. 
§  18 18.  Executors  who    have    not  qualified,    not    necessary  parties, 
321. 
Subd.  6.  Pleadings,  323. 

§  1824.    Want  of  assets  not  to  be  pleaded  by  executor,  etc.,  323. 
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Sub.  1.    When  Action  Proper  in  Representative  and  When  in 
Individual  Capacity.     §  1814. 

§  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  bronght 
in  representative  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  an  executor  or  ad- 
ministrator, upon  a  cause  of  action,  belonging  to  him  in  his  representative 
capacity,  or  an  action  or  special  proceeding,  hereafter  commenced  against 
him,  except  where  it  is  brought  to  charge  him  personally,  must  be  brought 
by  or  against  him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  administrator,  without 
describing  him  in  his  representative  capacity,  cannot  be  enforced  against  the 
property  of  the  decedent,  except  by  the  special  direction  of  the  court,  con- 
tained therein. 

The  codifiers'  note  to  §  1814,  is  as  follows : 

Heretofore  an  executor  or  administrator  might,  in  a  large  class  of  cases, 
sue  or  be  sued  in  his  individual  capacity,  although  the  estate  was  the  real 
party  in  interest.  This  rule  has  come  down  from  the  former  practice;  but 
it  is  inconsistent  with  the  principles  of  the  existing  procedure,  and  sometimes 
leads  to  an  embarrassment  in  determining  in  what  capacity  an  action  must 
be  brought,  and  to  difficult  questions  relating  to  costs.  There  appears  to  be 
no  substantial  reason  why  it  should  not  be  expressly  abolished,  except  in  the 
case  for  which  the  next  section  provides.  See  Beers  v.  Shannon,  73  N.  Y.  292 ; 
Biseley  v.  Wrighltman,  13  Hun,  163;  Alger  v.  Conger,  17  Hun,  45;  Skelton  v. 
Boon,  18  Hun,  375;  Cordier  v.  Thompson,  N.  Y.  C.  P.  18  Alb.  L.  J.  498. 

The  provision  of  this  section  includes  only  such  causes  of  action 
as  accrued  during  the  lifetime  of  the  decedent,  or  are  founded 
on  contract  made  by  him.  An  action  upon  a  demand  accruing 
to  a  personal  representative,  through  a  disposition  of  funds  or 
property  of  the  estate  after  the  decease  of  the  testator  or  intestate, 
may  be  brought  by  him  in  his  individual  capacity.  Where  an 
action  might  have  been  so  brought,  the  plaintiff  is  individually 
liable  therein  for  costs,  though  he  sues  in  his  representative 
capacity.  Where  a  will  gave  all  the  property  of  decedent  to  his 
wife  and  appointed  her  his  executrix,  she  took  out  letters,  sold  the 
real  estate  and  invested  a  portion  of  the  proceeds,  taking  a  bond 
and  mortgage  payable  to  her  individually,  which  came  into  the 
hands  of  defendant,  and  after  the  death  of  the  widow,  plaintiif 
was  appointed  administrator  de  bonis  non  of  the  decedent.  In 
an  action  for  the  alleged  conversion  of  said  securities  plaintiff  was 
defeated.  Heldj  that  he  was  properly  charged  individually  with 
costs.  Buchland  v.  Gallup,  105  N.  Y.  453.  Where  an  executor 
or  administrator  has  sold,  on  credit,  property  of  the  estate,  he 
may  bring  an  action  in  his  own  name  to  recover  the  debt,  and  in 
such  an  action  a  debt  against  the  decedent  may  not  be  made  the 
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subject  of  a  counterclaim.  The  old  rule,  in  this  respect,  has  not 
been  changed  by  §  449  or  §  1814.  The  debt  does  not  belong  to 
him  in  his  representative  capacity,  within  the  meaning  of  the 
Code,  and  he,  as  an  individual,  is  the  real  party  in  interest. 
Thompson  v.  Whitmarsh,  100  N.  Y.  35.  An  executor  or  adminis- 
trator can  only  bring  an  individual  action  on  a  new  contract  made 
by  him  and  never  existing  in  favor  of  decedent.  Kettleman  v. 
Bradt,  1  St.  Eep.  619. 

Whatever  was  the  intention  of  §  1814,  as  explained  by  the  re- 
visers, if  the  executor  sells  property  of  the  estate,  an  action  for 
the  purchase-price  is  to  be  brought  in  his  name.  Spencer  v. 
Strait,  40  Hun,  463.  This  section  has  accomplished  no  change 
in  the  law  of  the  State  as  it  previously  existed,  upon  a  demand 
accruing  to  the  personal  representatives ;  through  such  a  trans- 
action they  were,  by  that  law,  legally  authorized  to  maintain  an 
action  for  its  recovery  in  their  own  names  as  individuals.  Bing- 
ham  V.  Marine  National  Bank,  41  Hun,  377,  following  Thompson 
V.  Whitmarsh,  100  N.  Y.  35,  supra,  and  citing  Merritt  v.  Seaman, 
6  N".  Y.  168,  which  holds  that  an  executor  can  maintain  a  suit 
either  in  his  own  name  or  as  executor  upon  a  note,  given  to  him 
as  executor,  for  a  debt  due  to  the  testator  at  the  time  of  his 
decease,  and  that  in  such  an  action,  brought  by  the  executor  in  his 
own  name,  the  defendant  cannot  offset  a  demand  which  existed 
against  the  testator  at  the  time  of  his  death.  If  an  injury  to  the 
property,  or  its  conversion,  happens  after  the  death  of  the  decedent, 
although  before  letters  are  actually  issued ;  or  if  a  contract  is 
made  with  an  executor  or  administrator  personally  in  regard  to 
effects  or  money  belonging  to  the  decedent  received  by  a  third 
person  after  his  death,  the  administrator  might  sue  in  his  own 
name ;  and  if  in  any  of  these  cases  he  may  sue  in  his  representative 
character,  he  is  not  required  to  do  so.  Valentine  v.  Jackson,  9 
Wend.  302 ;  Merritt  v.  Seaman,  6  IST.  Y.  168 ;  Patterson  v.  Patter- 
son, 59  ]Sr.  Y.  574;  Lyon  v.  Marshall,  11  Barb.  241;  cited  and 
approved,  105  N.  Y.  456,  supra.  See,  also,  HoTbrooTc  v.  White, 
13  Wend.  591 ;  Bahcoch  v.  Booth,  2  Hill,  181. 

A  claim  for  the  wrongful  conversion  of  property  of  a  testator 
during  his  lifetime  belongs  to  the  executor,  and  can  only  be 
enforced  by  action  by  him.  Whitney  v.  Coapman,  39  Barb.  482. 
An  administrator  may  sue,  on  a  note  made  or  indorsed  to  him  as 
administrator,  in  his  own  right  or  in  his  capacity  as  administrator. 
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Bright  v.  Currie,  5  Sandf.  433.  An  executor  may  sue  for  con- 
version occurring  after  testator's  death,  and  before  taking  out 
letters.  Sheldon  v.  Hoy,  11  How.  11.  An  executor  wlio  takes 
a  note  payable  to  him  as  such  for  a  consideration  proceeding  from 
the  estate,  may  sue  in  his  representative  capacity.  Eagle  v.  Fox, 
28  Barb.  473.  Executors  may  maintain  trespass  for  injuries  done 
to  the  personal  property  of  the  testator  in  his  lifetime.  Snider  v. 
Croy,  2  Johns.  227 ;  and  under  the  Civil  Damage  Act,  for  injury 
to  decedent's  estate  by  sale  of  liquor  to  him  (Kilburn  v.  Coe,  48 
How.  144)  ;  and  where  a  sale  of  personal  property  has  been  made 
to  defraud  the  creditors  of  a  vendor,  his  administrator  may  main- 
tain an  action  against  the  purchaser  for  the  value  of  the  property. 
McKnight  v.  Morgan,  2  Barb.  171.  If  there  be  any  right  of 
action  for  the  proceeds  of  real  estate  sold  under  order  of  the  surro- 
gate, it  is  personal  and  not  in  a  representative  capacity.  Burhans 
V.  Blanchard,  1  Den.  626.  An  administrator,  appointed  to  ad- 
minister upon  the  assets  left  unadministered  at  the  death  of  an 
executor  of  a  testator,  may  maintain  an  action  in  his  capacity 
against  the  executor  of  such  former  executor  to  recover  the  assets. 
It  is  not  material  whether  such  assets  have  been  in  part  adminis- 
tered. Walton  V.  Walton,  2  Abb.  (N.  S.)  428,  1  Keyes,  15.  One 
who  succeeds  another  in  the  adminstration  has  an  election  to  con- 
tinue or  not  an  action  commenced  by  the  former  representative. 
Bain  v.  Pine,  1  Hill,  615.  See  Livermore  v.  Bainbridge.,  49 
N.  Y.  125. 

A  collector,  like  other  administrators,  is  the  judge  of  the  pro- 
priety of  his  own  course  in  respect  to  the  institution  of  suits  sub- 
ject to  his  liability  to  account,  when  the  administration  is  termi- 
nated and  his  accounts  are  settled.  Delafield  v.  Parish,  4  Bradf. 
24.  An  executor  who  makes  a  lease  of  premises  belonging  to  the 
estate  may  recover  thereon  in  his  individual  capacity.  Kingsman 
V.  Rychman,  5  Daly,  13.  Prior  to  the  adoption  of  the  Code  an 
administrator  could  sue  in  his  own  name  upon  a  cause  of  action 
which  had  accrued  in  favor  of  the  estate,  since  the  death  of  the 
intestate,  and  hence  could  set  off  such  a  demand  against  a  claim 
alleged  against  him  individually.  Silvernail  v.  Felts,  18  "Week. 
Dig.  124.  An  executor  may  bring  an  action  to  set  aside  a  transfer 
by  the  decedent,  both  on  the  ground  of  fraud  on  creditors  and 
of  undue  influence,  and  has  a  right  to  prove  the  latter  as  well  a3 
the  former  ground.     If  undue  influence  be  proved,  the  recovery 
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will  be  for  the  benefit  of  the  next  of  kin  as  well  as  creditors. 
Lore  V.  DierJces,  16  Abb.  IST.  C.  47. 

Contracts  of  executors,  although  for  the  benefit  of  the  estate 
they  represent,  are  the  personal  contracts  of  the  executors  and  do 
not  bind  the  estate.  This  rule  is  not  changed  by  §  1814.  Dela- 
ware, Lackawanna,  etc.,  E.  E.  Co.  v.  Gilbert,  44  Hun,  201, 
affirmed  on  opinion  below,  112  IST.  Y.  673,  citing  Thompson  v. 
Whitmarsh,  100  JST.  Y.  35;  Buchland  v.  Gallup,  40  Hun,  61; 
Bingham  v.  Marine  Nat.  Bank,  41  jST.  Y.  377 ;  same  effect,  Blood 
V.  Kane,  23  St.  Eep.  298 ;  Matter  of  Woodard,  13  St.  Eep.  161. 

Where  an  executor  has  loaned  moneys  of  the  estate  in  his  indi- 
vidual capacity  and  takes  a  mortgage  payable  to  him  individually, 
the  cause  of  action  accrues  to  him  personally.  Caulkins  v.  Bolton, 
98  ]Sr.  Y.  511,  modifying  31  Hun,  458.  Contracts  of  executors, 
although  made  in  the  interest  and  for  the  benefit  of  the  estate 
they  represent,  if  made  upon  a  new  and  independent  considera- 
tion, as  for  sei-vices  rendered,  goods  or  property  sold  and  de- 
livered, or  other  consideration,  moving  between  the  promisee  and 
the  executors  as  promisors,  are  the  personal  contracts  of  the 
executors  and  do  not  bind  the  estate,  althougb  the  executor  could 
properly  pay  for  the  same  and  be  allowed  the  amount  as  a  legiti- 
mate expenditure  on  a  settlement  of  their  accounts.  Mander  v. 
Cromwell,  24  Civ.  Pro.  E.  368 ;  same  case  reported  as  Mander  v. 
Low,  12  Misc.  316. 

Where  a  testator  by  his  will  authorized  his  executor  to  continue 
a  business,  and  coal  was  bought  to  be  used  in  that  business,  in  an 
action  brought  against  the  defendant  as  executrix,  it  was  held  that 
no  cause  of  action  was  established  against  her  in  a  representative 
capacity.     Delaware,  L.  &  I'Y.  E.  E.  Co.  v.  Gilbert,  44  Hun,  201, 

112  N.  Y.  673,  following  Austin  v.  Munro,  47  N.  Y.  360,  supra, 
and  Thompson  v.  Whitmarsh,  100  N.  Y.  35 ;  see  Willis  v.  Sharp, 

113  N.  Y.  586;  United  States  Trust  Co.  v.  Eoche,  116  K  Y.  120. 
Where  an  agreement  is  made  by  a  defendant  personally,  and  not 
as  executor,  he  is  personally  bound.  Hall  v.  Eichardson,  22  Hun, 
444,  citing  cases  supra,  and  Levin  v.  Eussell,  42  N.  Y.  251; 
Camp  V.  Barney,  6  T.  &  C.  624.  Contracts  of  executors, 
although  made  in  the  interest  of  the  estate  and  for  the  benefit  of 
the  estate  they  represent,  if  made  upon  a  new  and  independent 
consideration,  are  the  personal  contracts  of  the  executors  and  do 
not  bind  the  estate.     An  executor  is  liable  personally  upon  a  note 
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given  by  him  in  extinguishment  of  a  debt  of  the  estate  represented 
by  him,  although  signed  by  him  as  executor.  Gary  v.  Gregory, 
38  Super.  Ct.  127 ;  Bloodgood  v.  Gregory,  38  Super.  Ct.  132.  An 
action  can  be  maintained  by  a  creditor  against  an  administrator 
to  recover  the  amount  of  the  bonds  of  the  intestate,  the  payment  of 
■which  is  secured  by  a  mortgage  executed  by  him  on  real  estate. 
Thompson  v.  Sullivan,  60  How.  71.  Though  an  action  vfill  not 
lie  against  executors  for  the  fraud  of  the  testator  which  does  not 
benefit  the  assets,  yet  it  will  lie  on  a  contract  fraudulently  per- 
formed by  them.  Troup  v.  Smith,  20  Johns.  32.  A  creditor 
may  maintain  an  action  against  an  executor,  although  his  applica- 
tion for  payment  from  the  estate  has  been  denied  by  the  surrogate. 
Fitzpatrick  v.  Brady,  6  Hill,  581.  Whether  an  action  for  services 
rendered  to  the  estate,  in  pursuance  of  a  void  contract  with  the 
decedent  in  his  lifetime,  will  lie  against  administrators  in  their 
representative  capacity,  see  Boss  v.  Harden,  44  Super.  Ct.  26,  and 
44  Super.  Ct.  427,  affirmed,  79  IT.  Y.  84. 

An  action  will  lie  by  a  bank  against  executors  to  recover  the 
amount  of  an  over-credit  given  the  testator  by  mistake,  part  of 
which  was  paid  to  him  in  his  lifetime  and  the  residue  to  his 
executors  after  his  decease  —  it  constitutes  but  a  single  cause  of 
action.  Tradesmen's  Banh  v.  McFeely,  61  Barb.  522.  Executors 
sued  as  individuals  may  claim  to  have  acted  in  a  representative 
capacity.     Bryant  v.  Bryant,  2  Rob.  612. 

A  judgment  against  an  executor  in  his  individual  capacity  must 
distinctly  show  that  he  is  adjudged  liable.  Warren  v.  Banning,  50 
St.  Rep.  810,  21  Supp.  883.  An  action  cannot  be  maintained 
against  an  executor  in  his  representative  capacity  upon  a  trans- 
action which  occurred  after  the  testator's  death;  the  executor  is 
individually  liable  upon  such  a  claim,  and  must  be  sued,  if  at  all, 
as  an  individual.  Section  1814  has  made  no  change  in  the  law  in 
this  respect.  If  an  executor  is  sued  on  such  a  claim  in  his  repre- 
sentative capacity,  and  judgment  recovered  against  him,  the  Gen- 
eral Term  has  power  to  amend  the  judgment-roll  by  striking  from 
the  summons  and  complaint  and  subsequent  papers  the  words  "  as 
executor,"  and  to  affirm  the  judgment.  Ferris  v.  Disbrow,  22 
Week.  Dig.  330.  A  contract  made  by  executors  as  such,  in  con- 
sideration of  services  to  be  rendered  in  vindicating  and  asserting 
their  claims  to  the  property  in  their  representative  capacity,  and 
for  the  benefit  of  the  estate  they  represent,  does  not  bind  the  estate 
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or  create  a  charge  upon  the  estate  in  the  hands  of  the  executors. 
In  an  action  brought  against  the  defendants  as  executors,  and 
■where  the  form  of  the  complaint,  the  substantial  averments  therein, 
and  the  relief  demanded  characterize  the  relief  as  against  defend- 
ants in  their  representative  capacity,  upon  demurrer  the  action 
cannot  be  converted  into  one  against  defendants  individually, 
Austin  V.  Munro,  47  IST.  Y.  360.  The  principle  is,  that  an  ex- 
ecutor may  disburse  and  use  the  funds  of  the  estate  for  purposes 
authorized  by  law,  but  may  not  bind  the  estate  by  an  executory 
contract,  and  thus  create  a  liability  not  founded  upon  a  contract 
or  obligation  of  the  testator.  Ferrin  v.  Myrich,  41  N.  Y.  315; 
Reynolds  v.  Reynolds,  3  Wend.  244;  Dermott  v.  Field,  7  Cow.  58. 
These  cases,  with  Austin  v.  Munro,  47  IST.  Y.  360,  were  cited  with 
approval  in  Wetmore  v.  Porter,  92  N.  Y.  76. 

On  a  life  policy,  payable  to  the  executors  of  the  insured  for  the 
benefit  of  the  father  of  the  insured,  the  executor  is  trustee  of  an 
express  trust  and  may  sue.  Grattan  v.  National  Life  Ins.  Co., 
15  Hun,  74.  The  administrator  of  a  purchaser  of  land  under  a 
contract  of  sale  may  sue  the  heirs  of  the  deceased  owner  to  com- 
pel them  to  carry  out  the  contract.  Wheeler  v.  Crosby,  20  Hun, 
140. 

An  action  by  an  executor  upon  a  claim,  arising  out  of  trans- 
actions between  the  testator  and  another,  must  be  brought  by  the 
executor  as  such  and  not  in  his  individual  capacity.  Hone  v.  De 
Peyster,  106  N.  Y.  645.  Bingham  v.  Marine  National  Bank,  41 
Hun,  377,  17  Abb.  IST.  C.  431,  2  St.  Kep.  638,  is  affirmed  112 
'N.  Y.  661. 

Where  plaintiff  delivered  a  chattel  to  an  executor  for  the  pur- 
pose of  inventorying  it,  as  alleged  by  the  executor,  but  without 
intent  to  admit  it  belonged  to  the  estate,  she  may  prosecute  an 
action  against  the  executor  in  his  rperesentative  capacity.  Van 
Slooten  V.  Wheeler,  27  Supp.  666,  59  St.  Kep.  147. 

Section  1814  requires  an  action  to  be  brought  in  the  representa- 
tive capacity  of  the  party,  when  the  cause  of  "action  is  held  by  him 
as  executor  or  administrator.     Blood  v.  Kane,  23  St.  Kep.  298. 

An  executor  against  whom,  as  such,  a  contractor  has  brought 
an  action  to  recover  damages  for  the  breach  of  a  building  con- 
tract made  by  the  testatrix,  cannot  interpose  as  counterclaims 
judgment  recovered  against  the  contractor  by  third  parties,  which 
have  been  assigned  to  the  executor  as  such  judgments  are  held 
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by  him  in  his  individual  and  not  in  his  representative  capacity. 
Weeks  v.  O'Brien,  25  App.  Div.  206,  49  Supp.  344. 

In  Oross  v.  Gross,  26  Misc.  385,  56  Supp.  219,  it  is  said  that 
the  common-law  rule  was  changed  by  the  Code,  which  provides 
that  an  action  by  an  executor  or  administrator,  upon  a  cause  of 
action,  belonging  to  him  in  his  representative  capacity  must  be 
brought  by  him  in  that  capacity,  and  that  all  actions  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  under  §  449, 
citing  Thompson  v.  Whitmarsh,  100  N.  Y.  35.  It  was  further 
held  that  the  change  resulting  from  these  sections  does  not  affect 
the  form  of  action  to  be  adopted  upon  demands  created  after  the 
decease  of  the  testator. 

In  McCiie  v.  Finch,  20  Misc.  506,  46  Supp.  242,  it  was  held 
that  where  an  executor  was  authorized  to  continue  the  business 
of  the  testator  after  his  death,  an  action  for  negligence  could  not 
be  maintained  against  such  executor,  in  his  representative  capacity. 
That  a  complaint  setting  up  negligence  on  the  part  of  the  executor 
contains  no  cause  of  action  against  the  estate  of  the  testator,  and 
the  cause  does  not  fall  within  the  provisions  of  §  1815,  because 
the  facts  do  not  show  a  liability  in  a  representative  capacity,  nor 
make  it  uncertain  whether  it  so  existed  or  was  against  the  repre- 
sentatives individually.  That  the  executor  cannot,  as  a  rule, 
create  a  liability  against  the  estate  he  represents. 

The  testator  made  an  assignment  of  certain  paintings  to  the 
plaintiff,  the  instrument  evidencing  the  same  stating  that  the 
testator  held  the  property  as  agent  for  plaintiff ;  and  certain  others 
were  made  the  subject  of  a  gift  inter  vivos  to  the  plaintiff.  The 
testator's  will  made  other  disposition  of  the  paintings.  The  ex- 
ecutor's refused  to  deliver  the  paintings  to  the  plaintiff,  claiming 
them  as  part  of  the  estate.  The  plaintiff  brings  action  to  recover 
the  paintings  from  the  executor;  held,  that  the  action  was  one  in 
replevin,  and  not  for  conversion,  and  therefore  the  executor  was 
properly  sued  in  his  representative  capacity ;  and  that  his  holding 
of  the  property  did  not  become  wrongful  until  after  the  property 
had  been  demanded  by  the  plaintiff.  Moran  v.  Morrill,  78  App. 
Div.  440,  80  Supp.  120,  affirmed  without  opinion,  1Y7  IST.  Y.  563. 

Where  an  administrator  contracts  in  regard  to  the  real  estate 
of  his  intestate,  with  which  he  has  officially  no  concern,  the  con- 
tract affects  him  personally  only,  and  he  can  sue  only  in  his  indi- 
vidual capacity.     Loew  v.  Christ,  13  App.  Div.  624,  42  Supp.  963. 
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Where  an  executor  in  his  individual  capacity  brings  an  action 
of  replevin  to  recover  goods  of  a  decedent,  the  court  cannot  confer 
jurisdiction  by  amending,  adding  the  word  executor.  Taylor  v. 
Jackson,  35  Misc.  300,  71  Supp.  745. 

In  an  action  against  the  defendant  as  administrator  with  the 
will  annexed  for  the  recovery  of  rentals,  it  appeared  that  when 
the  deceased  died  he  was  the  possessor  of  a  lease  of  certain  lands 
which  had  a  year  to  run,  and  that  the  lease  provided  for  perpetual 
renewals  J  at  the  expiration  thereof  the  defendant  renewed  the 
lease,  "  as  administrator  with  the  will  annexed  of  the  estate  of 
Tippman  Toplitz,  deceased,"  Held,  that  the  action  should  have 
been  broiight  against  the  defendant  individually  and  not  as  ad- 
ministrator. Chisholm  v.  Toplitz,  82  App.  Div.  346,  82  Supp. 
1081,  affirmed  without  opinion,  178  IST.  Y.  599. 

A  promise  made  by  an  administrator  who  had  reserved  out  of 
the  estate  a  certain  sum  with  which  to  pay  a  transfer  tax  and  who 
desired  to  settle  with  the  next  of  kin  and  obtain  his  discharge, 
that  if  they  would  waive  a  formal  judicial  settlement  and  execute 
a  release  in  full,  in  case  no  transfer  tax  was  assessed,  he  would 
pay  to  each  their  proper  proportion  of  such  sum,  may  be  regarded, 
when  the  release  is  executed  and  the  tax  is  not  assessed,  as  his 
personal  promise,  for  which  the  execution  of  the  release  furnishes 
a  good  consideration,  and  in  an  action  to  enforce  it  his  discharge 
as  administrator  constitutes  no  defence.  Thompson  v.  Thompson, 
180  N.  Y.  311,  reversing  88  App.  Div.  618,  84  Supp.  1148. 

The  funeral  expenses  of  a  decedent  are  a  charge  against  liis 
estate,  and  his  administrator  is  liable  therefor  in  an  action  brought 
against  him  in  his  representative  capacity,  although  the  under- 
takers were  not  employed  under  an  express  contract  and  there  is 
no  proof  as  to  whom  employed  them.  Patterson  v.  Buchanan,  40 
App.  Div.  493,  58  Supp.  179. 

The  fact  that  the  title  of  an  action  designated  the  defendants 
as  executor  and  executrix  does  not  establish  that  the  action  is 
brought  against  them  in  their  representative  capacity  instead  of 
their  individual  capacity,  where  there  was  nothing  in  the  com- 
plaint indicating  an  intention  to  charge  the  defendants  in  that 
capacity.  Part  of  the  title  of  an  action  stating  that  the  defend- 
ants are  executors  may  be  regarded  as  descriptio  personoe  and  may 
be  disregarded,  as  surplusage.  It  was  further  held  that  although 
defendants,  in  executing  a  lease,  had  executed  as  executors  under 
a  will  pursuant  to  authority  contained  in  the  will,  they  were 
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liable  only  in  their  individual  capacity.     Williamson  v.  Stevens, 
84  App.  Div.  518,  82  Supp.  1047. 

The  fact  that  plaintiff  entitles  the  actions  as  by  himself  indi- 
vidually, and  as  executor  does  not  disclose  a  misjoinder  of  actions 
by  him  individually,  with  one  by  him  as  executor,  and  the  com- 
plaint is  not  demurrable  on  that  ground,  where  the  plaintiff  claims 
only  a  single  right  of  recovery  which  he  seeks  to  enforce  as  execu- 
tor and  for  the  benefit  of  the  estate  he  represents,  and  it  is  apparent 
that  whether  he  recovers  in  his  own  name,  or  as  representative  of 
the  estate,  he  can  recover  only  one  amount,  and  the  recovery  will 
be  for  the  benefit  of  the  estate  to  which  the  money  belongs.  Moss 
v.  Cohen,  158  N.  Y.  240,  citing  Thompson  v.  Whitmarsh,  100 
K  T.  35. 

The  general  rule  is  that  where  a  cause  of  action  arises  on  con- 
tracts made  with  executors  or  administrators,  or  arises  wholly  out 
of  some  act  done  by  them  in  their  representative  capacity,  they 
are  only  liable  individually.  Moran  v.  Morrill,  78  App.  Div.  440, 
80  Supp.  120,  citing  Mailer  of  Van  Slooten  v.  Dodge,  145  N.  Y. 
327;  Eeimer  v.  Schmitt,  68  App.  Div.  299,  and  affirmed,  177 
K  Y.  563. 

The  principal  case  further  holds  that  executors  are  liable  in 
their  representative  capacity  to  the  true  owner  for  property  re- 
ceived by  them  in  such  capacity,  citing  Wall  v.  Kellogg's  Executors, 
16  N.  Y.  385  ;  Dunham  v.  Fitch,  48  App.  Div.  321. 

Executors  or  testamentary  trustees  cannot  by  their  executory 
contracts,  although  made  in  the  interest  and  for  the  benefit  of  the 
estate  they  represent,  if  made  upon  a  new  and  independent  con- 
sideration, bind  the  estate  and  thus  create  a  liability  not  founded 
upon  the  contract  or  obligation  of  a  testator.  An  action  at  law 
against  the  executors  and  testamentary  trustees  to  recover  a  balance 
due  on  a  contract  made  by  them  for  repairs  to  buildings  devised 
to  them  in  trust,  although  they  were  empowered  by  the  will  to 
make  such  repairs,  cannot  be  maintained  against  them  in  their 
representative  capacity,  and  the  denial  of  a  motion  to  dismiss  the 
complaint  therein  is  reversible  error.  O'Brien  v.  JacTcson,  167 
K  Y.  31,  reversing  42  App.  Div.  171,  58  Supp.  1044. 

The  contracts  of  executors  for  services  to  be  rendered  are  their 
personal  contracts  and  do  not  bind  the  estate;  and  this  rule  has 
not  been  affected  by  §  1814.     Parker  v.  Day,  155  N.  Y.  383, 
reversing  12  Misc.  510,  33  Supp.  676. 
Actions,  Vol,  1  —  20 
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Snb.  2.    When  Personal  and  Representative  Actions  Joined.    §  1815. 

§  1815.  When  personal  and  representative  causes  of  action  may 
be  joined. 

An  action  may  be  brought  against  an  executor  or  administrator,  personally, 
and  also  in  his  representative  capacity,  in  either  of  the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  hiin  in  both 
capacities,  or  states  facts,  which  render  it  uncertain,  in  which  capacity  the 
cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  .two  or  more  causes  of  action  against  the 
defendant,  in  diflferenb  capacities,  all  of  which  grow  out  of  the  same  trans- 
action, or  transactions  connected  with  the  same  subject  of  action;  do  not 
require  different  places  or  modes  of  trial;  and  are  not  inconsistent  with  each 
other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff  for  a  sum 
of  money  must  distinctly  show,  whether  it  is  awarded  against  the  defendant 
personally,  or  in  his  representative  capacity. 

The  commissioner's  note  to  §  1815  is  as  follows : 

The  first  subdivision  is  chiefly  designed  to  provide  for  some  cases  where 
the  last  section  may  bear  hardly  upon,  the  plaintiff.  It  sometimes  happens 
that  the  plaintiff  may  be  able  to  charge  the  defendant  in  both  capacities,  espe- 
cially in  equity;  for  instance,  if  a  surviving  partner  of  the  decedent  is  one 
of  his  executors,  a  creditor  may  require  him  to  account,  if  necessary,  in  both 
capacities.  Again,  it  may  be  uncertain  in  which  capacity  a  defendant  is 
liable,  as  where  the  plaintiff's  agent  dies,  without  having  accounted,  and  his 
executor  takes  possession  of  all  the  effects  found  in  his  possession,  some  of 
which  are  the  plaintiff's,  but  the  plaintiff  isi  unable  to  distinguish  his  own 
from  the  decedent's.  The  second  subdivision  is  designed  to  extend  the  same 
principle  to  cases  where  the  causes  of  action  are  distinct  in  accordance  with 
section  484,  ante,  subdivision  9,  and  the  concluding  sentence.  See  Boss  v. 
Barden,  44  Super.  Ct.  (J.  &  S.)  26. 

It  is  said  in  Brigham  v.  Marine  National  Bank,  41  Him,  379, 
that  under  Ferrin  v.  Myrick,  41  ~S.  Y.  315 ;  Austin  v.  Munro, 
47  ]Sr.  Y.  360;  Patterson  v.  Patterson,  59  IST.  Y.  574,  before  the 
Code  of  Civil  Procedure,  a  cause  of  action  which  had  accrued  to 
the  testator  or  his  estate  could  not  be  united  with  another  accruing 
to  the  personal  representatives  after  the  decease.  An  adminis- 
trator may  be  sued  as  such,  and  individually,  in  an  action  asking 
an  account,  the  delivery  of  books  and  specific  property,  and  the 
payment  of  money.  Day  v.  Stone,  15  Abb.  (IST.  S.)  137.  A 
plaintiff  may  unite  a  cause  of  action  as  executor  with  one  as  de- 
visee, where  both  accrued  under  a  contract,  made  by  the  testator 
with  defendant,  growing  out  of  the  same  matter.  Armstrong  v. 
Hall,  17  How.  76.  A  demand  for  rent  against  executors  of  a 
tenant,  accruing  during  the  lifetime  of  the  tenant  and  during 
their  own  occupation,  may  be  sued  for  in  one  action.     Pugsley  v. 
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Aikin,  11  N.  Y.  494.  But  in  Hall  v.  Hall,  20  Barb.  441,  it  was 
held  error  for  plaintiff  to  unite  a  cause  of  action  accruing  to  him 
individually  with  one  accruing  in  his  representative  capacity.  Tt 
is  improper  to  join  in  one  complaint  prayers  for  relief  against  the 
defendant  personally  and  in  his  representative  capacity  as  executor. 
McMahon  v.  Allen,  12  How.  39.  Where  the  declaration  shows 
a  contract  made  by  the  testator  and  not  by  the  executor,  only  a 
promise  made  by  the  testator  and  by  the  executor  may  be  joined. 
Benjamin  v.  Taylor,  12  Barb.  328.  A  count  on  a  contract  made 
by  an  administrator  as  such,  on  which  he  is  not  personally  liable, 
may  be  joined  with  one  on  a  promise  by  the  intestate,  and  such 
promise  by  the  intestate  may  be  laid  in  the  same  count.  Pugsley 
V.  Aikin,  11  N.  Y.  494.  In  suit  against  an  administrator,  a  suit 
on  a  cause  of  action,  arising  after  the  death  of  the  testator  cannot 
be  joined  with  one  on  a  cause  of  action  arising  in  his  lifetime. 
Demott  V.  Field,  7  Cow.  58;  Reynolds  v.  Reynolds,  3  Wend.  244; 
Latting  v.  Lotting,  4  Sandf.  Ch.  31 ;  Myer  v.  Cole,  12  Johns.  349 ; 
Austin  V.  Munro,  4  Lans.  67;  s.  c,  47  IST.  Y.  360.  In  an  action 
against  an  executor  counts  which  require  different  judgments  can- 
not be  joined.     Clarh  v.  Coles,  50  How.  178. 

It  was  because  of  the  impossibility  of  determining  always  from 
a  given  state  of  facts  whether  an  individual  or  representative  lia- 
bility was  created,  that  §  1815  was  enacted  so  as  ,to  enable  the 
court  upon  facts  to  determine  whether  to  hold  an  executor  liable 
in  his  official  or  individual  capacity.  Newcomh  v.  Lottimer,  12 
Supp.  381.  Under  §  1815,  an  action  under  certain  conditions 
may  be  maintained  against  an  executor,  both  as  an  individual  and 
in  his  representative  capacity.  Perkins  v.  Slocum,  82  Hun,  366, 
31  Supp.  474.  An  action  may  be  maintained  against  a  defendant 
to  recover  against  him  both  personally  and  as  administrator,  in 
case  he  is  liable  in  both  capacities.  Oibson  v.  Blakley,  85  Hun, 
305,  66  St.  Rep.  489.  Where  the  complaint  sets  forth  a  cause  of 
action  against  a  person,  both  as  administrator  and  personally,  there 
is  no  misjoinder  where  defendant  is  sued  individually  and  as 
administratrix  for  the  funeral  expenses  of  her  husband,  although 
an  administrator  cannot  be  charged  in  his  representative  capacity 
for  the  funeral  expenses  of  decedent,  the  liability  therefor  being 
only  personal.     Murphy  v.  Naughton,  68  Hun,  424,  23  Supp.  52. 

Where  causes  of  action  are  stated  against  defendants  indi- 
vidually and  in  their  representative  capacities,  the  causes  of  action 
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having  arisen  out  of  transactions  connected  with  the  same  suh- 
ject-matter,  they  may  be  joined  under  this  section.  Rogers  v. 
Wheeler,  89  App.  Div.  435,  85  Supp.  981. 

Under  this  section  an  executor  can  be  sued  both  individually 
and  as  executor,  and  when  thus  sued  there  are  in  fact  two  distinct 
individuals  against  whom  the  action  is  brought.  One  is  against 
the  defendant  individually  and  another  is  against  him  as  represent- 
ing the  estate  of  the  decedent.  The  defendant  in  such  case  is 
entitled  to  appear  in  his  several  capacities  and  by  different  attor- 
neys.    Roche  V.  O'Connor,  95  App.  Div.  496,  88  Supp.  968. 

Where  it  is  sought  to  recover  a  debt  due  from  the  decedent,  from 
an  executrix  in  her  representative  capacity  to  the  extent  that  the 
personal  property  in  her  hands  may  suffice  to  pay  the  claim,  and 
as  to  any  remainder,  to  recover  it  out  of  the  real  estate  which 
passed  to  her  individually  as  sole  devisee,  §  1815  expressly  author- 
izes an  action  against  an  executrix  personally  and  also  in  her 
representative  capacity.  DeCrano  v.  Moore,  50  App.  Div.  361, 
64  Supp.  3. 

An  administrator  who  had  agreed  to  submit  to  arbitration  a 
matter  relative  to  his  intestate's  estate,  and  subsequently  wrong- 
fully withdraws  the  submissions,  may,  in  view  of  the  uncertainty 
as  to  whether  he  is  liable  in  his  representative  or  individual  capac- 
ity for  such  wrongful  withdrawal,  be  sued  in  both  capacities, 
though  it  would  seem  that  he  is  liable  only  individually.  Magoun 
V.  Magoun,  84  App.  Div.  232,  82  Supp.  820. 

Sub.  3.     What  Actions  Survive  and  What  Abate  by  Death. 

The  following  sections  were  left  unrepealed  by  the  repealing 
acts,  and  are  still  in  force.    R.  S.  9th  ed.,  pp.  1907,  1908. 

§  1.  For  wrongs  done  to  the  property,  rights  or  interest  of  another,  for 
which  an  action  might  be  maintained  against  the  wrongdoer,  such  action 
may  be  brought  by  the  person  injured,  or  after  his  death  by  his  executors 
or  administrators,  against  such  wrongdoer,  and  after  his  death  against  his 
executors  or  administrators  in  the  same  manner  and  with  the  like  effect  in 
all  respects  as  actions  founded  upon  contracts. 

§  2.  But  the  preceding  section  shall  not  extend  to  actions  for  slander,  for 
libel,  or  to  actions  of  assault  and  battery  or  false  imprisonment,  nor  to  ac- 
tions on  the  case  for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person 
of  the  testator  or  intestate  of  any  executor  or  administrator. 

The  provisions  of  the  Revised  Statutes  cited  are  in  full  force 
and  effect  since  the  Code.  Moore  v.  McEinstry,  37  Hun,  198, 
citing  Murphy  v.  N.  Y.  0.  &  H.  R.  R.  R.  Co.,  31  Hun,  358 ;  Kelsey 


DECEDEliTTs'    ESTATES.  309 

V.  Jewett,  34  Hun,  11 ;  Cregin  v.  Broohlyn,  etc.,  B.  B.  Co.,  T5 
N.  Y.  192. 

The  executor  of  the  vendor  may  revive  a  siiit  for  specific  per- 
formance without  bringing  in  the  heir  at  law.  Daniel  v.  Brodie, 
3  Edw.  275.  Executors  may  maintain  trespass  for  an  injury  to 
the  personal  property  of  the  testator  during  his  lifetime.  Van 
Vechten  v.  Croy,  2  Johns.  22Y ;  HeinmuUer  v.  Gray,  44  How.  60. 
An  action  for  waste  survives  to  the  personal  representative  of  the 
reversioner.  Rutherford  v.  Aikin,  3  T.  &  C.  60.  A  right  of 
action  against  an  attorney  for  negligence  survives  against  his  per- 
sonal representatives.  Elder  v.  Bogardus,  Lalor,  116.  An  action 
for  a  wrong  to  property  survives  in  favor  of  the  representative  of 
the  injured  party.  Dininny  v.  Fay,  38  Barb.  18.  Actions  for 
wrongs  to  the  property,  rights  or  interests  of  another  may  be 
maintained  against  the  executors  or  administrators  of  the  wrong- 
doer, where  they  are  not  brought  for  slander,  libel,  assault  and 
battery,  false  imprisonment,  or  on  the  case  for  injuries  to  person 
of  plaintiff,  or  of  the  testator  or  intestate  of  any  administrator. 
Bond  V.  Smith,  4  Hun,  48.  Proceedings  instituted  by  the  next 
of  kin  of  one  whose  will  has  been  admitted  to  probate  do  not 
abate  by  reason  of  the  death  of  contestant.  Yan  Alen  v.  Hewins, 
5  Hun,  44. 

A  cause  of  action  for  money  due  on  contract  to  be  performed, 
or  gained  by  the  labor  or  property  of  another,  or  on  a  promise, 
express  or  implied,  by  the  decedent,  survives,  and  so  when  it  is 
for  property  rights  or  interests.  State  of  New  YorJc  v.  Starh- 
weather,  40  Super.  Ct.  453.  An  action  to  recover  damages  for 
fraudulent  representations,  whereby  plaintiff  was  induced  to  pur- 
chase stock  in  a  corporation,  does  not  abate  on  the  death  of  a 
defendant,  but  may  be  continued  against  his  personal  representa- 
tives. Graves  v.  Spier,  58  Barb.  349 ;  Haight  v.  Hoyt,  19  E".  Y. 
464;  Byxbie  v.  Wood,  24  N.  Y.  612.  A  cause  of  action  to  enforce 
the  personal  liability  of  a  stockholder,  by  reason  of  commencing 
business  before  the  capital  is  paid  in,  survives.  Chase,  v.  Lord, 
16  Hun,  369;  s.  c,  77  N.  Y.  1.  An  action  by  a  husband  against 
a  carrier  of  passengers  to  recover  for  the  loss  of  services  of  his 
wife,  and  expenses  paid  in  consequence  of  injuries  to  her  person, 
resulting  from  defendant's  negligence  while  she  was  a  passenger, 
is  an  action  in  tort,  but  it  does  not  abate  on  the  death  of  the  plain- 
tiff, but  may  be  continued  by  his  personal  representatives.     It  is 
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Tvithin  the  provisions  of  the  statute  preserving  from  abatement 
actions  "  for  wrongs  done  to  the  property,  interests  or  rights  of 
another,"  and  is  not  included  in  the  exception  thereto  of  actions 
on  the  case  for  injuries  to  the  person  of  plaintiff.  All  pecuniary 
injuries  not  within  the  exception  are  placed  upon  the  same  footing 
when  occasioned  by  a  tort,  as  if  arising  from  a  breach  of  contract. 
Cregin  v.  Brooklyn,  etc.,  B.  B.  Co.,  75  N.  Y.  192,  distinguishing 
Wade  V.  Kalbfleisch,  58  K  Y.  282.  See  Doedt  v.  Wiswall,  15 
How.  128 ;  Yertore  v.  Westfall,  16  N.  Y.  8.  When  it  is  stipu- 
lated that  an  action  for  a  personal  tort  shall  not  abate  by  death 
of  plaintiff,  his  executors  may  revive  the  suit.  Cox  v.  N.  Y.  G. 
&  H.  B.  B.  Co.,  11  Hun,  631.  An  action  of  foreclosure,  com- 
menced by  the  testator  against  the  mortgagor,  who  is  one  of  his 
executors,  dees  not  abate  by  his  death.  His  co-executor  must  re- 
vive the  suit  against  him.  McGregor  v.  McGregor,  35  N.  Y.  218. 
An  action  is  properly  revived  against  the  executors  of  the  survivor 
of  the  original  defendants.     Scholey  v.  Halsey,  72  iN^.  Y.  578. 

An  action  in  the  nature  of  replevin,  brought  by  an  assignee  for 
the  benefit  of  creditors,  to  recover  damages  from  a  sheriff  for  the 
tortious  taking  of  assets,  does  not  abate  by  death  of  plaintiff. 
Emerson  y.  Bleahley,  5  Abb.  (jST.  S.)  350.  An  action  of  replevin 
does  not  abate  by  death  of  plaintiff.  Lahey  v.  Brady,  1  Daly, 
443;  Potter  v.  Van  Vranken,  36  N.  Y.  619.  See,  however, 
Webher  v.  Underhill,  19  Wend.  447 ;  BurUe  v.  Luce,  6  Hill,  558, 
1  N.  Y.  163;  Hopkins  v.  Adams,  5  Abb.  350,  holding  that  on 
death  of  a  plaintiff  in  replevin  the  action  abates.  But  the  rule  is 
now  settled  by  §  1736,  Code  of  Civil  Procedure,  which  see. 
Where,  pending  an  appeal  from  a  judgment  in  favor  of  copartners, 
one  of  them  coUusively  enters  satisfaction,  which  is  set  aside  as  to 
the  other  partner  only,  and  the  latter  dies,  the  action  survives  to 
his  representatives.  Hackett  v.  Belden,  40  How.  289.  Where 
several  part  owners  of  a  vessel  sue  for  its  conversion,  and  one  of 
them  dies,  the  action  survives  to  the  other  plaintiffs.  Bucknam 
V.  Brett,  35  Barb.  596. 

The  right  to  recover  damages  for  selling  liquor  to  an  habitual 
drunkard  survives  to  his  personal  representatives.  Kilburn  v. 
Coe,  48  How.  144.  Though  an  action  for  fraud  of  the  testator 
will  not  lie  against  the  executor,  which  does  not  benefit  the 
assets,  yet  it  will  lie  on  a  contract  fraudulently  performed  by  him. 
Troup  V.  Smith's  Executors,  20  Johns.  33.     An  action  for  libel 
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dies  with  the  defendant,  and  cannot  be  revived  against  his  per- 
sonal representatives.  More  v.  Bennett,  65  Barb.  338.  A  cause 
of  action,  though  sounding  in  tort,  yet  if  founded  on  an  implied 
contract,  and  the  plaintiff  have  the  right  to  waive  the  tort  and 
bring  his  action  on  the  contract,  survives  against  the  personal 
representatives.  People  v.  Starkweather,  40  Super.  Ct.  453.  When 
one  of  two  defendants  in  an  action  dies,  his  executors  cannot  be 
substituted,  unless  they  could  have  joined  had  the  suit  been 
brought  after  the  death  of  the  testator.  Hauck  v.  Craighead,  67 
N.  Y.  432.  A  cause  of  action  arising  out  of  contract  survives  the 
death  of  the  plaintiff,  and  passes  to  his  administrator;  so  held  in 
an  action  to  recover  taxes  paid  by  the  lessor,  which  the  lessee  had 
agTeed  to  pay.  Holsman  v.  St.  John,  90  N.  Y.  461.  The  statu- 
tory action  for  damages  for  negligence  causing  death  was  said  to 
lie  against  the  personal  representatives  of  a  wrongdoer  in  favor 
of  the  personal  representatives  of  the  deceased,  in  Hegerich  v. 
Keddie,  32  Hun,  141;  but  this  was  reversed,  99  K  Y.  258. 
A  cause  of  action  for  fraud  does  not  abate  where  it  is  shown 
defendant  gained  a  pecuniary  advantage  by  reason  of  it.  Moore, 
v.  McKinstry,  37  Hun,  194. 

An  action  brought  by  members  of  a  firm  by  reason  of  an  alleged 
slander,  relating  to  the  financial  condition  and  credit  of  the  firm, 
does  not  abate  by  the  death  of  one  of  the  plaintiffs  during  its 
pendency.  The  entire  cause  of  action  vests  in  the  siirviving  plain- 
tiffs, and  may  be  prosecuted  by  them.  Shale  v.  Schantz,  35  Hun, 
622.  An  action  to  charge  trustees  of  a  manufacturing  corporation 
for  its  debt,  by  reason  of  default  in  filing  annual  report,  does  not 
abate  by  the  death  of  the  plaintiff,  although  it  would  abate  by 
death  of  defendant.  Zoller  v.  O'Keefe,  15  Abb.  N.  C.  483; 
Bonnell  v.  Oriswold,  15  Abb.  IST.  C.  470.  An  action  to  recover 
possession  of  land  in  which  plaintiff's  intestate  had  a  life  estate 
survives  as  to  damages,  and  a  supplemental  complaint  may  be 
filed.  De  Lisle  v.  Hunt,  36  Hun,  620.  An  action  brought  by  a 
highway  commissioner  as  such  survives  to  his  successor,  and  not 
to  his  personal  representative.  Pratt  v.  Seeley,  20  Week.  Dig. 
280.  A  cause  of  action  against  a  plumber  for  improperly  making 
repairs,  owing  to  which  plaintiff's  health  and  that  of  his  family 
was  injured  by  escaping  gas,  and  for  trouble  and  expense  in  pro- 
viding care  and  medical  treatment  for  his  children,  abates  by  the 
plumber's  death,  so  far  as  the  action  was  brought  for  damages  to 
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plaintiff's  person,  but  survives  so  far  as  it  was  brought  to  recover 
damages  and  expenses  occasioned  by  children's  sickness.  Scott  v. 
Brown,  24  Hun,  620. 

On  the  death  of  a  plaintiff  in  an  action  to  enjoin  an  injury  to 
his  real  property,  the  action  cannot  be  sustained  for  an  injunction, 
but  his  executors  may  proceed  in  the  action  to  recover  damages 
which  belong  to  them  as  personal  representatives.  Matthews  v. 
D.  &  H.  Canal  Co.,  20  Hun,  427.  See,  however,  Johnson  v. 
Elwood,  82  K  Y.  362. 

In  an  action  for  specific  performance,  brought  against  executors 
on  a  contract  of  their  ancestor,  held,  that  the  death  of  one  of  the 
defendants  did  not  abate  the  action,  but  that  plaintiff  could  recover 
against  the  survivors,  and  a  suggestion  of  the  death  on  the  record 
was  all  that  was  necessary.  Patterson  v.  Copeland,  52  How.  460. 
In  an  action  to  compel  defendants  to  account,  as  distinguished 
from  an  action  on  a  joint  contract,  if  a  case  for  accounting  by 
defendants  is  shown,  the  death  of  one  of  them  does  not  abate  the 
action  as  to  him,  but  even  the  surviving  co-defendant  may  have 
the  executor  or  administrator  brought  in  as  defendant.  Halstead 
V.  Cockroft,  40  Super.  Ct.  519. 

In  an  action  for  personal  injury  caused  by  defendant's  neg- 
ligence the  defendant  may  lawfully  stipulate,  as  a  condition  of 
obtaining  a  postponement,  that  neither  the  cause  nor  the  cause  of 
action  shall  abate  in  case  the  plaintiff  dies  before  a  verdict. 
McGuire  v.  N.  Y.  C.  R.  B.  Co.,  6  Daly,  70.  Where  one  of  several 
defendants  dies,  if  the  cause  of  action  survives,  the  court  has 
power  to  require  his  personal  representatives  to  be  substituted 
even  after  judgment,  in  order  to  allow  amendment  and  a  new  trial. 
Underwood  v.  Sutcliffe,  21  Hun,  357.  The  power  to  assign  and 
to  transmit  to  personal  representatives  are  convertible  propositions. 
People  v.  Tioga  Common  Pleas,  19  Wend.  73 ;  Butler  v.  N.  Y.  & 
Erie  R.  R.  Co.,  22  Barb.  110;  ZahrisUe  v.  Smith,  13  E".  Y.  332; 
putt  V.  Stout,  14  Abb.  178 ;  Meech  v.  Stoner,  19  N.  Y.  26.  The 
expression  "  actions  on  the  case  for  injuries  to  the  person,"  is  used 
in  its  literal  sense,  and  not  in  the  same  sense  as  personal  right  of 
action.  Fried  v.  N.  Y.  C.  R.  R.  Co.,  25  How.  285.  In  an  action 
brought  by  a  partnership,  the  cause  of  action  does  not  go  to  the 
deceased  plaintiff,  but  remains  in  the  survivors.  Williamson  v. 
Moore,  5  Sandf.  647 ;  Taylor  v.  Church,  9  How.  190. 

An  action  in  the  nature  of  ejectment  against  a  sole  defendant 
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did  not  survive.  Moseley  v.  Moseley,  11  Abb.  105 ;  Putnam  v. 
Yan  Buren,  7  How.  31 ;  Eissam  v.  Hamilton,  20  How.  369.  But 
see  provisions  of  Code  of  Civil  Procedure,  §§  1521,  1522,  1523. 
See,  also,  §§  755,  766. 

When  a  defendant  who  has  been  enjoined  from  entering  upon 
lands  and  cutting  and  removing  timber  dies  before  trial,  the 
action  abates  and  no  order  can  be  made  except  to  that  effect. 
Johnson  v.  Elwood,  82  N.  Y.  362.  An  action  against  a  physician, 
alleging  malpractice,  does  not  survive;  Best  v.  Vedder,  58  How. 
187;  nor  an  action  for  seduction;  Holliday  v.  Parker,  23  Hun, 
71;  or  breach  of  promise  to  marry.  Wade  v.  Kalbfleisch,  58 
N.  T.  282.  In  the  latter  case  it  is  said  that  such  an  action  is  not 
within  the  provision  of  the  statute,  that  such  an  action  does  not 
relate  to  property  interests,  but  to  personal  injuries,  and  cannot 
be  revived  against  an  executor  or  administrator,  citing  Zabriskie 
V.  Smith,  13  N.  Y.  322.  An  action  for  slander  does  not  survive 
even  where  plaintiff  dies  pending  appeal.  Spooner  v.  Keeler,  51 
N.  Y.  527.  Nor  does  an  action  for  libel.  More  v.  Bennett,  65 
Barb.  338. 

An  action  against  a  sheriff  for  a  false  return  does  not  survive 
where  the  plaintiff  dies  pending  the  suit.  So  held  in  Benjamin  v. 
Smith,  17  Wend.  208.  An  action  for  damages  for  fraud  in  in- 
ducing plaintiff  to  marry  does  not  survive ;  it  is  for  injury  to  the 
person.  Price  v.  Price,  75  N.  Y.  244,  affirming  11  Hun,  299. 
The  death  of  one  co-plaintiff  abates  an  action  for  trespass. 
Dyckman  v.  Allen,  2  How.  17.  The  cause  of  action  given  by 
§  1902  of  the  Code  does  not  survive  against  the  representatives  of 
the  wrong-doer,  the  action  being  for  negligence  of  their  decedent. 
Hegerich  v.  Keddie,  99  N.  Y.  258.  And  the  same  rule  wa* 
applied  on  authority  of  latter  case  to  an  action  under  Civil  Damage 
Act.  Moriarity  v.  Bartlett,  99  N.  Y.  651.  An  action  for  divorce 
dies  with  the  plaintiff.  Her  attorney  cannot  thereafter  take  steps 
to  enforce  an  order  previously  made.  Hopkins  v.  Hopkins,  21 
Week.  Dig.  174.  A  proceeding  for  the  judicial  settlement  of  the 
accounts  of  an  administrator  abates  by  his  death  and  cannot  be 
revived  by  his  personal  representatives.  Herbert  v.  Stevenson,  3 
Dem.  236.  An  action  for  dower  abates  upon  the  death  of  the 
widow  before  the  entry  of  an  interlocutory  judgment,  and  cannot 
be  revived  and  carried  on  by  her  personal  representatives,  not- 
withstanding she  had  served  and  duly  executed  and  acknowledged 
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a  consent  to  accept  a  gross  sum  in  lieu  of  dower.  Keen  v.  Fish, 
33  Hun,  28,  affirmed  without  opinion,  98  N".  T.  645.  Causes  of 
action  to  recover  damages  for  personal  injuries,  in  this  case  know- 
ingly letting  unhealthy  tenements,  do  not  survive  the  death  of  the 
landlord.  Victory  v.  Krauss,  41  Hun,  633.  The  substitution 
of  a  successor  in  office  is  authorized  only  where  the  cause  of  action 
survives.  Hughes  v.  Rathhone,  3  Alb.  L.  J.  Yl.  An  action 
against  trustees  of  a  corporation  for  a  failure  to  file  the  report  does 
not  survive.  Banh  of  California  v.  Collins,  5  Hun,  209 ;  Reynolds 
V.  Mason,  54  How.  213,  affirmed,  6  Week.  Dig.  531.  An  action 
against  a  trustee  of  a  manufacturing  corporation  for  failing  to  file 
an  annual  report  is  ex  delicto;  it  is  not  in  any  respect  based  on 
the  theory  of  recovering  compensation  to  the  injured  party  for 
damages  sustained  by  reason  of  the  omission  complained  of.  Such 
a  cause  of  action,  therefore,  is  not  within  2  E.  S.  448,  §  18.  The 
action  cannot  be  revived  against  the  personal  representatives  of  a 
deceased  defendant.  Stokes  v.  Stichney,  96  W.  Y.  323 ;  Braclcett 
v.  Griswold,  103  N.  Y.  425.  The  rule  of  the  common  law 
governs  the  question  as  to  the  survivability  of  a  cause  of  action  to. 
recover  the  penalty  imposed  upon  the  trustee  of  a  corporation  who 
has  joined  in  making  a  false  annual  report.  It  is  not  affected  by 
any  provision  of  the  Code,  and  the  action  abates  upon  the  death  of 
either  party.  Where  the  plaintiff,  in  an  action  to  recover  a  pen- 
alty against  a  trustee  of  a  manufacturing  corporation  for  making  a 
false  annual  report,  dies  after  the  rendition  of  judgment,  the  action 
does  not  abate;  the  cause  of  action  is  merged  in  the  judgment 
which  passes  as  assets  to  the  representatives  of  the  deceased,  and 
they  are  entitled  to  be  substituted  in  his  place ;  until  such  substitu- 
tion the  appeal  cannot  be  heard.  Blake  v.  Griswold,  104  N.  Y. 
613.  Where  after  issue  joined,  and  before  trial  of  an  action  of 
ejectment,  brought  by  a  grantee  in  the  name  of  his  grantors,  one 
of  the  plaintiffs  dies,  the  remedy  for  the  defect  is  to  amend  the 
complaint  and  proceed  de  novo.  Doherty  v.  Matsell,  17  Abb. 
ISr.  C.  377. 

After  judgment  for  specific  relief,  as  in  foreclosure  on  the  death 
of  the  plaintiff,  his  representatives,  or  the  assignee  of  his  executor, 
may  file  a  supplemental  complaint,  in  accordance  with  the  former 
practice,  to  enforce  the  judgment.  Robinson  v.  Brisbane.,  7  Hun, 
180.  Where  plaintiff,  on  procuring  an  injunction,  gave  the  iisual 
undertaking,  and  defendant,  having  obtained  judgment,  died,  held, 
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that  an  order  of  revival  was  not  necessary  as  the  executor  could 
ohtain  all  his  rights  by  an  action  on  the  undertaking.  Grissler  v. 
Stuyvesant,  1  Hun,  116,  but  in  Kelsey  v.  Jewett,  34  Hun,  11, 
it  was  held  otherwise. 

It  was  held  in  Spooner  v.  Eeeler,  51  N.  Y.  527,  that  where  an 
order  granting  a  new  trial  was  reversed  on  appeal,  in  a  personal 
action,  the  verdict  would  be  set  aside,  though  a  new  trial  could 
not  be  ordered.  But  this  rule  was  intended  to  be  changed  by 
Code,  §  764.  See,  however,  Kelsey  v.  Jewett,  34  Hun,  11.  On 
appeal  in  foreclosure  the  hearing  was  ordered  to  stand  over  to 
enable  appellant  to  revive.  Jay  v.  De  Groot,  1  Hun,  118.  Where 
defendant  died  after  delivering  summons  to  sheriff,  but  before 
service,  held,  the  action  could  not  be  continued  against  his  per- 
sonal representatives.     Palmer  v.  Ensign,  19  Alb.  L.  J.  399. 

An  action  brought  by  a  husband  for  the  loss  of  his  wife's  society 
and  services,  because  of  personal  injuries,  caused  by  defendant's 
negligence,  survives,  and  may  be  revived  in  the  name  of  the  hus- 
band's personal  representatives.  Foels  v.  Town  of  Tonawanda, 
48  St.  Eep.  150,  20  Supp.  447.  Where  an  action  was  commenced 
by  personal  service  on  some  defendants  and  had  not  been  com- 
pleted as  to  others  served  by  publication  when  plaintiff  died,  it 
was  held  that  it  was  properly  continued  as  to  the  former  in  the 
name  of  the  executrix,  although  as  to  the  latter  defendants  the 
action  was  suspended.  Beilly  v.  Hart,  130  IST.  Y.  625,  42  St.  Eep. 
655.  The  remedy  of  a  municipal  corporation  against  a  land- 
owner, who  by  reason  of  omitting  his  statutory  duty  to  keep  the 
adjoining  sidewalk  in  repair,  had  caused  a  recovery  against  the 
city  for  damages  for  personal  injuries,  survives  the  death  of  the 
defendant.  Ciiy  of  Rochester  v.  Campbell,  55  Hun,  138,  28  St. 
Eep.  194,  8  Supp.  252,  reversed,  123  E".  Y.  405.  The  liability  of 
the  stockholder  of  a  limited  liability  company  is  in  the  nature  of 
a  liability  arising  out  of  contract,  and  the  cause  of  action  survives 
the  death  of  the  stockholder  and  may  be  enforced  against  his 
personal  representatives.  Cochran  v.  Wiechers,  119  IST.  Y.  399, 
29  St.  Eep.  388,  affirming  25  St.  Eep.  571,  and  6  K  Y.  Supp. 
304.  An  action  against  an  elevated  railroad  for  an  injunction 
in  damages  is  not  an  action  for  trespass  and  may  be  revived  on 
death  of  the  plaintiff.  Sanders  v.  W.  Y.  Elevated  R.  R.  Co.,  27 
St.  Eep.  795,  7  Supp.  641. 
Under  the  Eevised  Statutes,  an  action  for  wrong  done  to  tho 
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property,  rights  or  interest  of  another,  for  which  an  action  might 
he  maintained  against  the  wrongdoer,  can  be  maintained  after  his 
death  against  his  executors  or  administrators  with  like  effect  as 
actions  founded  upon  contract,  and  it  is  not  essential  to  the 
survival  of  the  cause  of  action  that  the  wrongdoer  should,  by 
wrongful  act,  have  derived  an  advantage  to  himself,  or  acquired 
specific  property  by  which  or  by  the  proceeds  of  which  the  assets 
in  the  hands  of  his  personal  representatives  were  increased. 
Seventeenth  Ward  Bank  v.  Webster,  67  App.  Div.  228,  73  Supp. 
648. 

In  an  action  by  a  stockholder  against  the  directors  of  a  corpora- 
tion for  deceit  to  recover  damages  caused  by  false  statements  in  the 
prospectus  published  by  the  defendants  which  induced  the  plain- 
tiff to  purchase  his  shares  of  stock,  the  cause  of  action  does  not 
abate  by  the  death  of  the  plaintiff.  Squiers  v.  Thompson,  73 
App.  Div.  552,  76  Supp.  734,  11  Ann.  Cas.  160,  judgment 
affirmed,  172  N.  Y.  652. 

A  cause  of  action  for  breach  of  promise  of  marriage  does  not 
survive  the  death  of  the  plaintiff,  although  it  is  alleged  that  the 
defendant  made  the  promise  fraudulently  and  did  not  intend  to 
keep  it,  and  seduced  her  under  such  promise.  Larocque  v.  Con- 
heim,  42  Misc.  613,  87  Supp.  625. 

Defendant  in  an  action  for  a  separation  died  during  its  pendency 
and  before  complying  with  an  order  "  to  pay  to  the  plaintiff's 
counsel  in  said  action  the  sum  of  $250  as  and  for  their  counsel  fees 
therein."  Held,  that  plaintiff's  attorney  was  not  entitled  to  re- 
cover the  amount  from  defendant's  executors  because  the  order 
became  inoperative  upon  defendant's  death.  Kellogg  v.  Stoddard, 
89  App.  Div.  137,  84  Supp.  1015. 

The  Code  of  Civil  Procedure,  creating  or  preserving  the  right 
of  action  for  death  caused  by  the  wrongful  act  of  another  created 
by  the  act  of  1847,  provides  that  the  damages  recovered  in  an 
action  are  exclusively  for  the  benefit  of  the  decedent's  husband  or 
wife  or  next  of  kin,  and  when  collected  must  be  distributed  by  the 
plaintiff  as  if  they  were  unbequeathed  assets,  and  that  the  damages 
awarded  to  the  plaintiff  may  be  such  a  sum  as  the  jury  deems 
to  be  a  fair  compensation  for  the  pecuniary  injuries  resulting  from 
the  decedent's  death  to  the  persons  for  whose  benefit  the  action 
is  brought.  Held,  that  the  right  of  action  so  preserved  and  created 
is  only  to  recover  damages  for  injuries  to  the  property  rights 
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or  interests  of  the  persons  for  whose  benefit  the  cause  of  action 
is  created,  and  that  an  action  brought  by  an  administrator,  who  is 
also  sole  next  of  kin  of  the  deceased,  to  recover  damages  for 
negligently  causing  the  latter's  death,  survives  the  death  of  the 
plaintiff  and  may  be  continued  in  the  name  of  the  administrator 
de  bonis  non.  Meekin  v.  Brooklyn  Heights  B.  Co.,  164  N.  Y. 
145,  31  Civ.  Pro.  E.  239,  affirmed  judgment,  51  App.  Div.  1,  64 
Supp.  291. 

The  personal  representatives  of  a  deceased  administrator  cannot 
continue  an  action  commenced  by  him  for  damages  for  causing  the 
death  of  his  intestate,  though  such  administrator  was  one  of  those 
entitled  to  the  damages,  but  the  successor  of  the  administrator  is 
the  proper  party.  Hodges  v.  Webber,  65  App.  Div.  170,  72  Supp. 
508,  32  Civ.  Pro.  E.  208. 

Pending  appeal  from  the  dismissal  of  the  complaint  in  an  action 
for  negligence  causing  bodily  injuries,  plaintiff  died.  Held,  that 
the  action  abated,  and  could  not  be  revived  even  for  the  purpose 
of  relieving  his  estate  from  liability  to  pay  costs,  especially  as 
no  judgment  for  costs  had  been  entered,  since  there  was  no  ver- 
dict, report  or  decision  within  Code  of  Civil  Procedure,  §  764,  and 
no  provision  of  statute  applied  to  change  the  common-law  rule. 
Lutz  v.  Third  Ave.  B.  Co.,  4A  App.  Div.  256,  60  Supp.  761. 

Upon  the  death  of  a  widow  whose  complaint  in  an  action  for 
dower  has  been  dismissed,  and  an  additional  allowance  granted  to 
defendant,  and  who  dies  before  the  entry  of  judgment,  her  per- 
sonal representative  may  continue  the  action,  at  least  for  the 
purpose  of  reviewing  the  right  to  the  additional  allowance.  Arm- 
strong V.  Trustees  of  Union  College,  55  App.  Div.  302,  66  Supp. 
942,  8  Ann.  Cas.  332. 

One  of  the  two  executors  was  temporary  administrator  before 
probate  of  the  will,  and  filed  his  accounts  at  the  same  time  the  two 
filed  theirs  as  executors.  Held,  that  the  proceeding  for  the  judi- 
cial settlement  of  his  accounts  as  temporary  administrator  abated 
at  his  death  before  confirmation  of  the  report  of  the  referee, 
and  the  right  of  the  surrogate  to  enter  any  personal  decree  against 
him  in  respect  to  his  accounts  as  executor  abated.  Matter  of 
Sieencken,  51  App.  Div.  417,  64  Supp.  660,  30  Civ.  Proc.  329. 

Where,  two  executors  file  their  accounts  at  the  same  time  as 
executors,  and  one  of  the  executors  dies  pending  the  proceedings 
for  the  settlement  of  the  accounts,  all  his  interest  in  the  estate 
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vests  in  the  surviving  executor,  and  it  becomes  the  duty  of  the 
latter  to  complete  the  distribution  of  the  estate,,  and,  therefore, 
proceedings  for  an  accounting  so  far  as  the  survivor  is  concerned 
still  exist  and  should  be  continued  by  filing  upon  the  record  a 
suggestion  of  the  death  and  an  order  continuing  the  proceedings 
against  the  co-executor.  Matter  of  Steencken,  51  App.  Div.  417, 
64  Supp.  660,  30  Civ.  Proc.  329. 

Upon  the  death  of  the  owner  of  premises,  defendant  in  an  action 
to  foreclose  a  mechanic's  lien,  the  action  may  be  continiied  against 
his  successors  in  interest,  without  prejudice  to  the  proceedings 
already  had.  Perry  v.  Levenson,  82  App.  Div.  94,  81  Supp.  586, 
judgment  affirmed,  178  N.  Y.  559,  distinguishing  Leavy  v. 
Gardner,  63  IST.  Y.  624. 

Where  an  action  for  a  separation,  brought  against  a  husband, 
abates  with  the  death  of  the  husband,  an  order,  made  before  such 
death,  for  the  payment  by  the  defendant  of  a  sum  of  money  to 
the  plaintiff  to  carry  on  the  action,  ceases  to  be  operative.  Kellogg 
v.  Stoddard,  89  App.  Div.  137,  84  Supp.  1015. 

Where  on  presentation  of  a  claim  against  the  estate  of  the  de- 
cedent by  his  widow  which  was  disputed  by  his  executor  and  re- 
ferred, the  executor  failed  to  defend  the  claim  or  to  present  the 
facts  within  their  knowledge  to  the  referee,  his  decision  allowing 
the  claim  could  not  be  relied  on  to  protect  the  executors  in  their 
payment  of  it.  Matter  of  Watson,  115  App.  Div.  310,  100  Supp. 
993,  affirmed,  187  'S.  Y.  541. 

Expenditures  for  a  wake  made  at  the  request  of  the  widow  of 
the  decedent,  who  left  no  children,  being  reasonable,  are  recover- 
able of  the  executors  as  expenses  of  the  funeral,  being  proper  in 
their  character.  McCullough  v.  McCready,  52  Misc.  542,  102 
Supp.  633. 

Snb.  4.    Powers  of  Executor  of  an  Executor,  and  Executor  in  His 

Own  Wrongf. 

The  following  sections  of  the  Revised  Statutes  remain  unre- 
pealed in  addition  to  those  cited  under  the  last  subdivision  of  this 
article : 

§  11.  An  executor  of  an  executor  shall  have  no  authority  to  commence 
or  maintain  any  action  or  proceeding  relating  to  the  estate,  effects  or  rights 
of  the  testator  of  the  first  executor,  or  to  take  any  charge  or  control  thereof 
as  such  executor. 

§  17.  No  person  shall  be  liable  to  an  action,  as  executor  of  his  own  wrong, 
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for  having  received,  taken  or  interfered  with  the  property  or  effects  of  a  de- 
ceased person;  but  shall  be  responsible  as  a  wrongdoer,  in  the  proper  action, 
to  the  executors  or  general  or  special  administrators  of  such  deceased  person 
for  the  value  of  any  property  or  effects  so  taken  or  received,  and  for  all  dam- 
ages caused  by  his  acts  to  the  estate  of  the  deceased. 

§  18.  When  administration  of  the  effects  of  a  deceased  person,  which  shall 
have  been  left  unadministered  by  any  previous  executor  or  administrator  of 
the  same  estate,  shall  be  granted  to  any  person,  such  person  may  bring  a  writ 
of  error  upon  any  judgment  obtained  against  such  previous  executor  or  ad- 
ministrator of  the  same  estate,  or  against  the  original  testator  or  intestate; 
and  shall  defend  any  writ  of  error  brought  upon  any  such  judgment;  and 
shall  have  the  same  remedies  in  the  prosecution  or  defence  of  any  action  by 
or  against  such  previous  executors  or  administrators,  and  for  the  collection 
and  enforcing  of  any  judgment  obtained  by  them  as  they  would  have  by  law. 

The  right  which  an  executor  of  an  executor  formerly  had  to  the 
goods,  etc.,  of  the  first  testator  at  common  law  no  longer  exists, 
and  such  an  executor  is  not  to  interfere  with  the  estate  of  the 
first  testator.  A  surviving  executor  and  trustee  has  a  right  to  the 
exclusive  possession  of  the  property  of  the  estate.  Shook  v. 
Shook,  19  Barb.  653 ;  Theological  Seminary  of  Auburn  v.  Cole,  18 
Barb.  370. 

Where  an  executor  de  son  tort  subsequently  takes  out  letters 
testamentary,  his  responsibility  relates  back  to  the  death  of  the 
testator  or  to  his  own  acts  of  interference.  FarrelVs  Estate,  1 
Tuck.  110 ;  Battoon  v.  Overacker,  8  Johns.  126.  Under  the  Re- 
vised Statutes  no  one  can  be  held  to  account  as  an  executor  de 
son  tort.  Muir  v.  Leake  and  Wells  Orphan  House,  3  Barb.  Ch. 
477.  An  executor  who  has  not  taken  out  letters  testamentary 
cannot  be  cited  to  account.  Weaver  v.  Marvin,  14  Barb.  376. 
An  ordinary  action  at  law  will  not  lie  against  a  foreign  executor 
as  an  executor  de  son  tort.  Metcalf  v.  Clark,  41  Barb.  45.  See, 
on  this  point,  Campbell  v.  Tousey,  7  Cow.  64;  McNamara  v. 
Dwyer,  7  Paige,  239 ;  Oulick  v.  Gulick,  33  Barb.  92.  Since  the 
Eevised  Statutes  the  personal  representative  of  a  fraudulent 
grantor  may  controvert  the  validity  of  the  sale,  and  ordinarily  he 
alone.  Matter  of  Raymond,  27  Hun,  511,  citing  Babcock  v. 
Booth,  2  Hill,  185 ;  and  Bate  v.  Graham,  11  JST.  Y.  237.  The  act 
of  1858,  chapter  314,  gives  such  power  to  an  executor.  Where 
executors  named  in  a  will  did  not  qualify,  but  took  possession 
of  property  of  the  testator,  they  were  held  to  take  as  wrong- 
doers, and  the  remedy  of  a  legatee  is  to  have  an  administrator 
appointed  who  would  have  a  right  to  recover  the  property  or  its 
value.     Quackenbush  v.  Quackenbush,  42  Hun,  329.     The  provi- 
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sions  of  this  statute  are  not  inconsistent  with  §  2606  of  the  Code, 
giving  authority  to  a  surrogate  to  compel  an  executor  of  another 
executor  to  account  for  property  received  by  the  latter.  Matter 
of  Fithian,  44  Hun,  457. 

One  named  as  executor  in  the  will,  who  never  qualified  as  such, 
but  took  possession  and  disposed  of  part  of  the  personal  property, 
and  paid  debts,  held  chargeable  as  such.  Van  Home  v.  Fonda^  5 
Johns.  Ch.  388. 

One  who  was  a  mere  debtor  of  a  decedent  in  his  lifetime,  and 
has  in  no  way  interfered  with  the  decedent's  estate  since  his  death, 
cannot  be  treated  as  an  executor  de,  son  tort,  simply  because  he 
assumed  to  make  a  settlement  with  the  only  child  of  the  decedent, 
where  the  party  asserting  the  claim  seeks  to  repudiate  the  settle- 
ment. Mills  v.  Mills,  115  N.  Y.  80,  reversing  judgment,  48  Hun, 
97,  15  St.  Kep.  589,  28  Week.  Dig.  413, 

It  seems  that  the  title  to  money  or  other  personal  property 
which  a  deceased  person  owns  at  the  time  of  his  death  passes  to  his 
administrator,  in  case  of  intestacy,  when  appointed,  as  of  the  time 
of  the  death.  If,  intermediate  the  death  and  the  granting  of  let- 
ters, a  stranger  or  any  third  party,  without  authority,  collects, 
receives  or  appropriates  any  of  the  assets,  they  become  liable 
to  account  for  the  same  as  administrators  de  son  tort  to  the  true 
personal  representatives  of  the  deceased.  Truesdell  v.  Bourke, 
145  N.  Y.  612,  judgment  reversed,  80  Hun,  55,  29  Supp.  849. 

Where  the  employer  of  the  decedent,  who  had  lived  -with  him, 
told  the  undertaker  before  he  took  charge  of  the  funeral  that  he 
had  become  possessed  of  $300  which  the  deceased  had  in  bank, 
that  the  son  of  deceased  would  receive  $125  insurance  money  and 
that  the  undertaker  should  get  the  expenses  from  him,  "  but  in  the 
meantime  if  he  don't  pay  you,  I  will  pay  you,"  held,  that  as  ex- 
ecutor de  son  tort  he  was  liable  for  the  money  in  his  hands  to  the 
legal  representatives  of  the  deceased.  Griffin  v.  Condon,  18  Misc. 
236,  41  Supp.  380. 

Sub.  5.    Regulations  as  to  Parties.     §§  1816,  1817,  1818. 
§  1816.  Id.;  separate  dockets  and  executions. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be  collected  out  of 
the  individual  property  of  an  executor  or  administrator,  are  awarded  in  an 
action  by  or  against  him  in  his  representative  capacity,  so  much  of  the  judg- 
ment, as  awards  a  sum  of  money  against  him  personally,  may  be  separately 
docketed,  and  a  separate  execution  may  be  issued  thereupon,  as  if  the  judg- 
ment contained  no  award  against  him  in  his  representative  capacity. 
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i  1817.  Regcolatlons,  when  some  of  the  ezeontors,  etc.,  are  not 
■ammoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors  or  admin- 
istrators, representing  the  same  decedent,  all  are  considered  as  one  person; 
and  those  who  are  first  served  with  process,  or  first  appear,  must  answer  the 
plaintiff'.  Separate  answers,  by  different  executors  or  administrators  cannot 
be  required  or  allowed,  except  by  direction  of  the  court.  Judgment  in  favor 
of  the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may  be  issued, 
against  all  the  defendants,  as  if  all  had  appeared.  But  this  section  does  not 
affect  the  plaintiff's  right  to  bring  into  court  all  the  executors  or  adminis- 
trators, who  are  parties. 

§  1818.   Executors  who  have  not  qualified,  not  necessary  parties. 

One  of  two  or  more  executors,  to  whom  letters  testamentary  have  not  been 
issued,  is  not  a,  necessary  party  to  an  action  or  special  proceeding,  in  favor 
of  or  against  the  executors,  in  their  representative  capacity. 

In  an  action  against  several  executors,  such  of  them  as  are  first 
served  or  first  appear  are  entitled  to  answer  for  the  estate ;  collu- 
sion between  the  plaintiff  and  executor  who  first  answers  does  not 
give  his  co-executors  a  right  to  answer  without  leave  of  the  court. 
Suiters  V.  Pruyn,  15  Abb.  224. 

Under  §  1817  an  executor  who  was  not  served  with  summons, 
but  who  has  appeared  by  counsel  upon  a  reference  of  the  cause 
and  participated  upon  a  trial  of  issues  raised  by  answer  of  his 
co-executor,  may  be  allowed,  upon  application  to  the  court,  to  serve 
a  separate  answer  raising  new  issues  upon  terms  and  without 
prejudice  to  the  proceedings  already  had.  Guernsey  v.  Cheyne, 
18  Abb.  N.  C.  361. 

Although  the  common-law  rule  that  all  executors  must  join  in 
an  action,  as  well  those  who  prove  the  will  as  those  who  renounce, 
has  been  changed  by  statute  so  far  as  to  except  those  to  whom 
letters  testamentary  shall  not  have  been  issued  and  who  have  not 
qualified,  an  executor  who  has  proved  the  will,  and  to  whom  letters 
have  been  issued  jointly  with  another,  is  a  necessary  party  to  a 
suit  brought  by  the  latter.  Bcranton  v.  Farmers  and  Mechanics' 
Bank,  33  Barb.  527.  But  those  named  as  executors  to  whom 
letters  have  not  been  issued  need  not  be  joined.  Moore  v.  Willett, 
2  Hilt.  522.  And  when  two  executors  are  appointed  by  the  will 
of  a  non-resident,  and  both  qualify  at  testator's  residence,  but  only 
one  takes  out  letters  here,  the  other  is  not  a  necessary  party. 
Lawrence  v.  Townsend,  88  N.  Y.  24.  One  named  as  executor, 
but  who  has  not  qualified,  may  maintain  an  action  on  his  own 
behalf  as  an  individual  against  an  executor  qualifying.  Hunter 
V.  Hunter,  19  Barb.  631. 
Actions,  Vol.  1  —  21 
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It  is  not  error  in  an  action  against  an  executor  to  exclude 
evidence  showing  that  decedent  left  np  assets.  Beardslee  v. 
Hemingway,  65  Hun,  400,  47  St.  Eep.  922,  20  Supp.  214. 

In  Syms  v.  The.  Mayor,  105  W.  Y.  153,  it  was  held  that  the 
judgments  entered  below  should  not  have  contained  provisions  that 
defendants  should  have  execution  for  their  costs,  as  such  execution 
could  only  be  issued  when  allowed  by  the  surrogate,  but  that  this 
was  a  matter  to  be  limited  by  motion. 

Where  it  was  shown  that  at  the  time  of  the  death  of  testatrix 
she  had  a  large  amount  of  debts  and  her  estate  was  insolvent,  it 
was  held  the  appointment  of  a  receiver  was  improper  and  that  the 
mode  prescribed  by  law  is  that  provided  for  in  §§  1825,  1826,  2717 
and  2718.     Willis  v.  Sharp,  115  N.  Y.  396. 

In  Columbus  Watch  Co.  v.  Hodenpyl,  135  IST.  Y.  430,  Willis  v. 
Sharp  was  distinguished,  and  it  was  held  that  §  1824  and  §  1826 
did  not  apply,  since  the  fund  belonging  to  the  estate  was  left, 
under  the  directions  of  the  will,  invested  in  the  business,  and  the 
executors  became  copartners  and  the  debts  incurred  in  the  busi- 
ness were  claims  upon  the  partnership  and  the  creditors  dealing 
with  it  had  the  usual  rights  of  partnership  creditors. 

Section  1824  and  the  two  following  section  are  cited  in  Matson 
v.  Ahhey,  70  Hun,  475,  the  opinion  in  which  is  adopted  in  141 
N.  Y.  179.  The  fact  that  a  judgment  creditor  has  been  author- 
ized by  the  surrogate  to  issue  execution  against  the  executors  of 
the  decedent's  estate  does  not  authorize  taking  proceedings  sup- 
plementary to  execution.  The  remedy  in  such  case  is  to  present 
the  demand  to  the  executors  and  receive  the  distributive  share  to 
which  plaintiff  may  be  entitled  with  other  creditors  having  similar 
claims.     Collins  v.  Beebe,  54  Hun,  318,  7  Supp.  442. 

Under  the  provisions  of  §  1817,  where  both  executors  of  an 
estate  are  made  parties  to  the  stiit,  and  one  of  them  has  entered  a 
general  appearance,  that  is  sufficient  to  bind  both  of  them.  Mont- 
gomery V.  Boyd,  78  App.  Div.  64,  79  Supp.  879. 

Section  1817,  providing  that  two  or  more  executors  are  consid- 
ered as  one  person,  and  that  those  who  are  first  served  must  appear 
and  answer  for  all  is  but  a  re-enactment  of  similar  provisions  in 
the  Revised  Statutes.  It  does  not  change  the  rule  that  in  au 
action  for  or  against  executors  all  the  qualified  and  acting  execu- 
tors must  be  made  parties.  Simpson  v.  Simpson,  44  App.  Div. 
492,  60  Supp.  879. 
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Sub.  6.    Pleadings.     §  1824. 

§  1824.   Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

In  an  action  against  an  executor  or  administrator,  in  his  representative 
capacity,  wherein  the  complaint  demands  judgment  for  a  sum  of  money,  the 
existence,  sufficiency  or  want  of  assets  shall  not  be  pleaded  by  either  party; 
artl  the  plaintiff's  right  of  recovery  is  not  affected  thereby,  except  with  re- 
spect to  the  costs  to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such 
an  action  is  not  evidence  of  assets  in  the  defendant's  hands. 

Section  1824  is  said  by  the  codifiers  to  be  the  keynote  to  the 
reform  proposed  by  them  in  this  class  of  cases.  It  supersedes 
various  statutory  provisions. 

The  executor  or  administrator  should  aver  his  appointment  in 
this  State.  Campbell  v.  Tousey,  1  Gov?.  64;  McNamara  v. 
Dwyer,  7  Paige,  239 ;  Morrell  v.  Dickey^  1  Johns.  Oh.  153 ;  Vroom 
V.  Van  Home,  10  Paige,  549 ;  Williams  v.  Storrs,  6  Johns.  Ch. 
353 ;  Smith  v.  Webb,  1  Barb.  230 ;  Vermilya  v.  Beatiy,  6  Barb. 
429 ;  Bobbins  v.  Wells,  26  How.  15.  The  time  and  place  of  grant- 
ing letters  should  be  stated.  Bightmyer  v.  Baymond,  12  Wend. 
51 ;  Morgan  v.  Lyon,  12  Wend.  265  ;  Sheldon  v.  Hoy,  11  How.  11 ; 
Beach  v.  King,  17  Wend.  197 ;  Oillett  v.  Fairchild,  4  Den.  80 ; 
Chautauqua  Bank  v.  White,  6  'N.  Y.  236 ;  Wheeler  v.  Dahin,  12 
How.  537;  Forrest  v.  Mayor,  13  Abb.  350.  It  should  appear  by 
averment  that  plaintiff  sues  in  his  representative  capacity.  Welles 
V.  Webster,  9  How.  251.  And  the  word  "  executor  "  in  a  sum- 
mons and  complaint  may  be  treated  as  mere  surplusage  where 
nothing  appears  therein  indicating  that  suit  is  in  a  representative 
capacity.  Bannon  v.  McGrave,  45  Super.  Ct.  517.  If  the  ca- 
pacity in  which  plaintiff  sues  appears  in  the  body  of  the  complaint, 
it  is  sufficient,  even  if  it  does  not  appear  in  the  title.  Cordier  v. 
Thompson,  8  Daly,  173.  Where  the  complaint  showed  the  cause 
of  action  due  plaintiff  as  executor,  it  was  held  to  show  he  sued 
in  his  representative  capacity.  Scranton  v.  Farmers'  Bank  of 
Bochester,  33  Barb.  527,  affirmed,  24  IST.  Y.  424.  Where  the 
complaint  shows  by  its  averments  that  plaintiff  was  acting  in  his 
representative  capacity,  the  omission  in  the  title  of  the  word  "  as  " 
does  not  prevent  him  from  maintaining  the  action  in  his  repre- 
sentative capacity.  Beers  v.  Shannon,  73  N.  Y.  292.  The  court 
will  look  to  the  whole  of  the  complaint  to  determine  whether  a 
person  named  as  executor  sues  in  his  representative  or  individual 
capacity.  Stilwell  v.  Carpenter,  62  K  Y.  639 ;  Patterson  v.  Cope- 
land,  52  How.  460.     In  an  action  for  the  debt  of  the  testator,  the 
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complaint  may  allege  the  defendants  sue  "  as  "  axecutors,  or  may 
set  forth  their  representative  character.  Yates  v.  Hoffman,  5 
Hun,  113.  The  body  of  the  complaint  should  state  the  facts,  in 
an  issuable  form,  as  to  the  representative  capacity  if  the  suit  is 
so  intended.  Forrest  v.  Mayor,  13  Abb.  350.  Where  there  are 
no  allegations  as  to  representative  capacity  in  the  complaint,  the 
word  "  executor  "  without  the  word  "  as  "  will  be  considered  aa 
descriptio  person<e.  Merritt  v.  Seaman,  6  N.  Y.  168 ;  Stilwell  v. 
Carpenter,  62  IST.  Y.  639;  Butterfield  v.  Macomher,  22  How.  150; 
Sheldon  v.  Hoy,  11  How.  11 ;  Hallett  v.  Harrower,  24  IST.  Y.  537; 
Murray  v.  Hendrichson,  6  Abb.  96 ;  Root  v.  Price,  22  How.  372. 
An  averment  of  representative  capacity,  and  that  the  action  is 
brought  as  such,  is  suflScient.  Fowler  v.  Westervelt,  40  Barb.  374; 
Welles  V.  Wehster,  9  How.  251.  An  error  in  the  description  of 
the  representative  character  of  plaintiff  is  amendable.  Risley  v. 
Wightman,  13  Hun,  163. 

Where  plaintiffs  were  described  as  administrators  and  alleged 
that  defendant's  intestate  was  indebted  to  plaintiffs  without  al- 
leging privity  to  their  intestate  or  to  them  as  administrators,  but 
closed  by  stating  it  was  to  the  damage  of  them  as  administrators,  it 
was  held  an  action  as  individuals.  Warden  v.  Worthington,  2 
Barb.  368.  Where  letters  to  foreign  executors  were  granted  by 
the  surrogate  it  is  not  requisite  in  a  suit  by  them  to  allege  the 
probate  of  the  will.  Leland  v.  Manning,  4  Hun,  7.  In  an  action 
upon  a  purchase-money  mortgage,  given  by  an  executor,  as  such, 
it  is  unnecessary  to  allege  the  time  and  manner  of  his  appoint- 
ment. Shelton  v.  Scott,  18  Hun,  375 ;  Kingsland  v.  Stokes,  58 
How.  1,  61  How.  494.  Styling  the  plaintiffs  "  executors "  is 
not,  however,  a  sufficient  averment  of  their  title.  Forrest  v. 
Neiv  YorTc,  13  Abb.  350.  A  good  pleading,  however,  is  not  ren- 
dered demurrable  because  it  unnecessarily  describes  plaintiff  as  an 
executor,  but  does  not  allege  his  appointment.  Murray  v.  Church, 
1  Hun,  49,  affirmed,  58  IST.  Y.  621.  A  declaration  stating  a 
promise  by  the  testator  in  his  lifetime,  and  by  the  defendant, 
"  administrator  as  aforesaid,"  after  his  decease,  is  tantamount  to 
an  averment  of  a  promise  by  the  defendant  "  as  "  administrator. 
Carter  v.  Phelps,  8  Johns.  440.  The  complaint  of  an  administra- 
trix, suing  in  her  representative  capacity  upon  a  non-negotiable 
note,  alleged  to  have  been  delivered  to  her  intestate,  need  not 
allege  that  the  note  is  in  her  possession;  if  the  plaintiff  or  her 
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intestate  had  parted  with  it,  defendant  must  show  the  fact.  Cordier 
V.  Thompson,  8  Daly,  172.  An  action  against  executors,  where 
they  are  sued  "  as  executors,"  and  not  merely  described  as  such, 
cannot  be  converted  into  one  against  the  defendants  individually 
without  amendment.  Austin  v.  Munro,  47  N.  Y.  360.  A  com- 
plaint against  executors,  seeking  to  charge  them  in  their  repre- 
sentative capacity,  cannot  be  sustained  oq  demurrer  if  the  facts 
alleged  show  only  a  personal  liability  on  their  part.  Bartlett  v. 
Batch,  17  Abb.  461. 

Under  a  complaint,  alleging  the  death  of  intestate  and  due  and 
legal  appointment  of  administrator,  the  letters  of  administration 
are  sufficient  to  prove  the  allegation.  Belden  v.  Meeker,  47  N.  Y. 
307;  Parham  v.  Moran,  7  Hun,  717,  affirmed,  71  IST.  Y.  596; 
Farley  v.  McConnell,  7  Lans.  428,  affirmed,  52  K  Y.  630.  Let- 
ters granted  after  suit  may  be  given  in  evidence  to  sustain  allega- 
tion of  representative  capacity.  Osgood  v.  Franklin,  2  Johns.  Ch. 
1,  affirmed,  14  Johns.  527;  Moloney  v.  Woodin,  11  Hun,  202. 
TJnder  a  complaint  in  foreclosure,  which  alleges  that  defendant,  as 
executor  and  trustee,  executed  the  bond  and  mortgage,  but  in  no 
other  way  alleging  plaintiff's  appointment  as  executor,  plaintiff 
may  prove  the  making  and  delivery  of  the  mortgage,  and  any  facts 
proving  defendant's  appointment  and  authority.  Kingsland  v. 
Borst,  14  Week.  Dig.  114.  A  complaint  which  alleges  that  de- 
fendant, in  fraud  of  plaintiff's  intestate  and  of  his  creditors, 
induced  the  intestate  to  execute  a  bill  of  sale  to  him,  and  had 
under  it  converted  the  property,  does  not  state  a  cause  of  action 
to  set  aside  the  sales  as  made  with  intent  to  defraud  creditors  of 
deceased,  but  one  merely  to  recover  the  property  for  the  benefit 
of  his  estate.  Curry  v.  Brochway,  12  Daly,  17.  On  a  complaint 
against  a  foreign  administrator  averring  that  he  is  about  to  remoA'e 
assets  of  the  estate  from  the  State,  a  demurrer  on  the  ground  that 
the  court  has  no  jurisdiction  of  the  person  of  defendant  or  of  the 
subject-matter  is  well  taken.  Hankinson  v.  Page,  3  How.  (E". 
S.)  323.  After  the  issue  of  letters,  with  the  will  annexed,  upon 
the  estate  of  one  who  has  died  in  a  foreign  country,  the  validity 
of  the  will  cannot  be  attacked  by  one  against  whom  an  action  is 
brought  for  a  debt  due  the  estate.  Bullivan  v.  Fosdick,  10  Hun, 
173.  It  is  no  defence  to  an  action  brought  by  an  administrator 
that  the  proper  parties  were  not  cited  on  his  appointment.  James 
V.  Adams,  22  How.  409.     As  to  what  is  a  proper  set-off,  see 
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Patterson  v.  Patterson,  59  N.  Y.  574.  Objection  that  a  judgment 
in  an  action  against  an  executor  as  such  is  not  in  proper  form, 
cannot  be  taken  for  the  first  time  on  appeal.  De  Vallette  v. 
Wendt,  75  N.  Y.  579.  An  administrator  is  not  bound  to  interpose 
a  plea  of  usury  or  illegality  of  the  contract.  Chase  v.  Hinman,  8 
Wend.  452.  As  to  form  of  judgment,  see  Alger  v.  Conger,  17 
Hun,  45. 

In  an  action  against  an  executor  upon  a  disputed  claim,  appar- 
ently barred  by  the  statute  of  limitations,  the  plaintiff  may  prove 
matter  in  avoidance  of  the  statiite,  although  not  pleaded.  Min- 
zesheimer  v.  Bruns,  1  App.  Div.  324,  37  IST.  Y.  Supp.  261,  72  St. 
Eep.  586. 

The  fact  that  a  promissory  note  was  signed  in  the  name  of  a 
person  who  was  administratrix  of  an  estate,  followed  by  the  word 
"  admx.,"  does  not  operate  as  a  defence  to  an  action  to  charge  such 
administratrix  with  personal  liability  upon  the  note,  where  it  wa^ 
given  in  payment  of  a  claim  against  an  estate  of  which  the  person 
signing  it  was  administratrix.  JSTo  proof  having  been  given  to 
rebut  the  presumption  arising  from  the  execution  of  the  note  that 
the  administratrix  had  in  her  hands  assets  of  the  estate  with  which 
to  pay  the  claim.  Jenkins  v.  Phillips,  41  App.  Div.  389,  58 
Supp.  788. 

Where  a  complaint  in  an  action  of  foreclosure  alleges  the  making 
of  the  bond  and  mortgage  to  plaintiff's  testatrix  and  properly 
alleges  her  death,  the  probate  of  her  will  and  that  in  said  will  the 
plaintiffs  were  appointed  executors  and  that  "  on  the  said  15th 
day  of  February,  1896,  letters  testamentary  were  duly  issued  to 
these  plaintiffs  who  had  duly  qualified  as  such  on  the  same  day," 
it  sufficiently  appears  from  the  complaint  that  the  plaintiffs  have 
legal  capacity  to  sue,  although  there  is  no  allegation  that  they 
were  appointed  by  the  determination  of  any  surrogate.  Brenner 
V.  McMahon,  20  App.  Div.  3,  46  Supp.  643. 

An  allegation,  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate,  that  the  plaintiff  was  "  duly  "  appointed  administratrix, 
while  defective  in  law,  is  not  open  to  attack  by  demurrer  for 
insufficiency,  and  the  defect  is  waived  for  failure  to  demur  upon 
the  ground  that  the  plaintiff  has  not  legal  capacity  to  sue.  Boyle 
Y.  Southern  B.  Co.,  36  Misc.  289,  73  Supp.  465. 

In  an  action  against  an  executrix,  an  allegation  "  that  the  de- 
fendant is  the  duly  qualified  and  acting  executrix  of  the  estate  of 
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said  E.,  deceased,  by  the  due  consideration  and  order  of  the  Surro- 
gate's Court  of  the  county  of  New  York,"  inferentially  sets  forth 
that  the  decedent  left  a  last  will,  that  it  was  duly  admitted  to 
probate,  that  the  defendant  was  therein  named  as  executrix  and 
that  she  was  duly  appointed  and  qualified  as  such.  Pache  v. 
Oppenheim,  84  Supp.   926. 

In  Metropolitan  Trust  Co.  v.  McDonald,  52  App.  Div.  424,  65 
Supp.  260,  it  was  held  that  the  complaint  stated  a  single  cause  of 
action  against  the  defendant  either  individually  or  in  his  repre- 
sentative capacity,  and  that  the  case  came  under  subdivision  1,  of 
§  1815.  The  rule  that  an  agent  is  not  individually  liable  where 
he  signs  and  seals  a  contract  on  behalf  of  a  disclosed  principal,  in 
the  absence  of  proof  of  his  authority  to  make  the  contract  as  agent, 
held  to  be  inapplicable  to  the  case  of  one  acting  as  executor. 

A  demurrer  on  the  ground  that  plaintiff,  an  administrator,  has 
not  legal  capacity  to  sue  is  ineffectual  where  it  does  not  appear 
on  the  face  of  the  complaint  that  there  is  defect  in  his  appoint- 
ment. Secor  V.  Tradesmen's  National  Bank,  92  App.  Div.  294, 
87  Supp.  181. 

In  an  action  to  charge  executors  upon  a  contract  made  by  a 
decedent,  where  the  complaint  alleged  that  the  decedent  left  a  will, 
which  was  admitted  to  probate  without  alleging  that  any  one  was 
appointed  executor,  or  that  letters  testamentary  were  issued,  it 
was  held  to  not  sufficiently  set  forth  the  representative  capacity  of 
the  defendant.  Kley  v.  Higgins,  59  App.  Div.  581,  69  Supp. 
826. 

Where  an  action  is  brought  against  the  executors  in  their  repre- 
sentative capacity,  the  court  has  no  power  at  the  trial  to  convert 
the  action  into  one  against  them  individually.  Zimmer  v.  Chew, 
34  App.  Div.  504,  54  Supp.  685. 

The  complaint,  in  an  action  by  an  attorney,  named  the  defend- 
ants, in  the  title,  as  "  executor  and  executrix,"  and  alleged  that 
defendants  "  executrix  and  executors  under  the  last  will  and  testa- 
ment of  H."  employed  him  to  render  certain  services  which  he 
performed,  and  that  the  defendants  promised  to  pay  for  the  same, 
held,  that  there  is  a  cause  of  action  stated  against  them  in  their 
individual  capacity,  the  allegations  that  the  defendants  were  the 
executors  and  executrix  under  the  will  being  merely  descriptio 
personos  and  not  affecting  the  capacity  in  which  they  are  sued. 
Genet  v.  DeOraef,  27  App.  Div.  238,  50  Supp.  442. 
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Where,  in  an  action  by  a  corporation  to  recover  naoneys  paid 
as  interest  upon  the  balance  of  the  purchase  price  of  stock,  pur- 
suant to  a  contract  entered  into  by  it,  the  complaint  avers  that 
both  the  preliminary  negotiations  and  the  final  arrangement  were 
made  between  the  plaintiff  and  three  persons  charged  with  the 
wrong-doing,  two  of  whom  were  executors  of  an  estate  to  which  the 
shares  of  stock  agreed  to  be  sold  belonged,  the  executors  are  prop- 
erly sued  as  individuals.  Guarantee  Savings  &  Loan  Co.  v. 
Moore,  35  App.  Div.  421,  54  Supp.  787. 

AETICLE    III. 

LIMITATION  OF  ACTION  BY  CREDITOB  ON  BEJECTEB  CLAIM. 

§  1822.   Limitation  of  actian  by  creditor  on  claim  rejected,  etc.,  328. 

§  2718.  Ascertainment  of  debts,  328. 

§  27i8«.  Claims  against  executor  or  administrator,  329. 

§  1822.  [Am'd,  1895.]  Limitation  of  action  by  creditor  on  claim 
rejected,  etc. 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim  against  the 
estate  of  a  decedent,  exhibited  to  him,  either  before  or  after  the  commence- 
ment of  the  publication  of  a  notice  requiring  the  presentation  of  claims,  as 
prescribed  by  law,  unless  a  written  consent  shall  be  filed  by  the  respective 
parties  with  the  surrogate  that  said  claim  may  be  heard  and  determined  by 
him  upon  the  judicial  settlement  of  the  accounts  of  said  executor  or  adminis- 
trator as  provided  by  section  twenty-seven  hundred  and  forty-three,  the  claim- 
ant must  commence  an  action  for  the  recovery  thereof  against  the  executor 
or  administrator,  within  six  months  after  the  dispute  or  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof  becomes 
due;  in  default  whereof  he,  and  all  the  persons  claiming  under  him,  are 
forever  barred  from  maintaining  such  an  action  thereupon,  and  from  every 
other  remedy  to  enforce  payment  thereof  out  of  the  decedent's  property. 

§  2718.    [Am'd,  1893.]    Ascertainment  of  debts. 

The  executor  or  administrator  at  any  time  after  the  granting  of  his  letters, 
may  insert  a  notice  once  in  each  week  for  six  months  in  such  newspaper  or 
newspapers  printed  in  the  county  ag  the  surrogate  directs,  requiring  all  per- 
sons having  claims  against  the  deceased  to  exhibit  the  same,  with  the  vouchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before  a  day 
therein  named,  which  must  be  at  least  six  months  from  the  day  of  the  first 
publication  of  the  notice.  The  executor  or  administrator  may  require  satis- 
factory vouchers  in  support  of  any  claim  presented  and  the  afBdavit  of  the 
claimant  that  the  claim  is  justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  against  the  same  to  the  knowledge  of 
the  claimant.  If  the  executor  or  administrator  doubts  the  justice  of  any 
such  claim,  he  may  enter  into  an  agreement  in  writing  vrith  the  claimant  to 
refer  the  matter  in  controversy  to  one  or  more  disinterested  persons,  to  be 
approved  by  the  surrogate.  On  filing  such  agreement  and  approval  in  the 
office  of  the  clerk  of  the  supreme  court  in  the  county  in  which-  the  parties  or 
either  of  them  reside,  an  order  shall  be  entered  by  the  clerk  referring  the 
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matter  in  controversy  to  the  person  or  persons  so  selected.  On  the  entry  of 
such  order  the  proceedings  shall  become  an  action  in  the  supreme  court.  The 
same  proceedings  shall  be  had  in  all  respects,  the  referees  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subjet  to  the  same  control 
as  if  the  reference  had  been  made  in  an  action  in  which  such  court  might, 
by  law,  direct  a  reference.  In  determining  the  question  of  coats  the  referee 
shall  be  governed  by  sections  eighteen  hundred  and  thirty-five  and  eighteen 
hundred  and  thirty-six  of  this  act.  Judgment  may  be  entered  on  the  report 
of  the  referee  and  such  judgment  shall  be  valid  and  effectual  in  all  respects 
as  if  the  same  had  been  rendered  in  a  suit  commenced  by  the  ordinary  process, 
and  the  practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil  ac- 
tions. If  a  suit  be  brought  on  a  claim  which  is  not  presented  to  the  executor 
or  administrator  within  six  months  from  the  first  publication  of  such  notice, 
the  executor  or  administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  legacies, 
or  in  making  distribution  to  the  next  of  kin  before  such  suit  was  commenced. 

§  2718a.    Claims  against  executor  or  administrator. 

Upon  the  petition  of  an  executor  or  administrator,  after  notice  of  publica- 
tion to  creditors  to  present  claims  has  been  completed,  a  citation  may  be 
issued  against  any  claimant  directing  him  to  present  his  claim  to  the  surro- 
gate for  determination  at  a  date  not  less  than  three  months  from  the  service 
of  the  citation  upon  him.  If  he  shall  not  have  commenced  an  action  against 
the  petitioner  upon  his  claim  prior  to  the  return  day,  the  claim  shall  be 
deemed  forever  barred  unless  on  the  return  day  he  shall  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  determined.  The  word 
claimant  within  the  meaning  of  this  section  shall  be  deemed  to  include  every 
person  claiming  to  be  a  creditor  of  the  estate  or  claiming  a  right  in  or  lien 
upon  any  personal  property  in  the  custody  of  the  petitioner  or  any  claim 
against  the  petitioner  by  reason  of  any  act  of  his  in  the  administration  of 
the  estate,  or  in  his  representative  capacity. 

A  person  having  a  claim  against  the  estate  of  a  decedent,  which 
has  heen  presented  to  and  duly  rejected  by  the  executor  or  admin- 
istrator of  the  estate,  may  take  any  one  of  three  proceedings  to 
establish  the  claim,  each  of  which  is  independent  and  exclusive  of 
the  others.  1.  The  claimant  may  accept  an  offer  of  the  executor 
or  administrator,  if  made,  to  refer  the  claim  to  a  referee  to  be 
approved  by  the  surrogate  and  appointed  by  an  order  filed  with 
the  clerk  of  the  Supreme  Court  in  the  county  in  which  the  parties 
or  either  of  them  reside.  (Code,  §  2718.)  2.  The  claimant  may, 
within  six  months  after  the  rejection  of  the  claim  commence  an 
action  against  the  executor  or  administrator  for  the  recovery 
thereof.  (Code,  §  1822.)  3.  The  claimant  may,  within  six 
months  after  the  rejection  of  the  claim,  file  a  written  consent  with 
the  surrogate  that  such  claim  be  heard  and  determined  by  him 
upon  a  judicial  settlement  of  the  account  of  the  executor  or  admin- 
istrator and  if  a  similar  consent  is  filed  by  the  executor  or  admin- 
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istrator,  the  surrogate  obtains  jurisdiction  to  hear  and  determine 
the  claim.    (Code,  §§  1822,  2743.)    Clarh  v.  Scovill,  191  K  Y.  8. 

The  short  statute  of  limitations  is  a  highly  penal  provision  and 
ought  to  be  strictly  construed.  To  bring  a  case  within  the  statute 
is  must  appear  that  all  its  requirements  have  been  strictly  com- 
plied with.  Elliot  V.  Cronk's  Adm'r,  13  Wend.  35 ;  Broderich  v. 
Smith,  3  Lans.  26 ;  National  Bank  of  Fishkill  v.  Speight,  47  N.  Y. 
668 ;  Hoyt  v.  Bonnett,  50  N.  Y.  542.  A  mere  verbal  presentation 
of  a  claim  is  not  a  compliance  with  the  provisions  of  the  statute. 
King  v.  Todd,  27  Abb.  N.  C.  149,  21  Civ.  Pro.  K.  114;  Matter 
of  Estate  of  Morton,  7  Misc.  343 ;  Niles  v.  Groker,  88  Hun,  312. 

To  set  the  six  months'  statute  of  limitations  running  against  an 
action  to  recover  a  rejected  claim  against  a  decedent's  estate  there 
must  have  been  a  written  claim  exhibited  to  the  executor  or  admin- 
istrator, and  absolutely  rejected  by  him.  Ulster  County  Savings 
Institution  v.  Young,  161  N.  Y.  23,  affirming  15  App.  Div.  181, 
44  Supp.  493. 

V\^here  the  creditor  has  presented  his  claim,  and  the  same  has 
been  rejected  and  six  months  have  elapsed  without  the  bringing 
of  an  action  to  enforce  the  same,  as  required  by  2  R.  S.  89,  §  38, 
this  is  a  defence  not  only  to  an  action  against  the  personal  repre- 
sentatives of  the  deceased,  but  also  to  any  action  brought  to 
enforce  the  claim  against  heirs  at  law  or  next  of  kin.  It  is  hot  a 
valid  objection  to  a  notice  of  rejection  of  a  claim,  that  it  was 
signed  by  the  attorney  of  the  personal  representatives,  where  it 
appears  that  it  was  so  signed  at  their  request  and  by  their  author- 
ity. It  is  in  such  a  case  their  act  and  as  effectually  as  if  signed 
by  them.  Selover  v.  Coe.,  63  N.  Y.  438.  Section  1822  takes  the 
place  of  §  38.  It  was  held  in  Field  v.  Field,  77  IST.  Y.  294, 
before  the  Code,  that  claims  against  an  estate  might  be  presented 
at  any  time  after  executors  qualify  and  enter  upon  the  discharge 
of  their  duties;  and  when  in  the  discharge  of  their  duties  they 
examine  and  decide  upon  the  justice  of  a  claim  presented,  although 
no  notice  to  creditors  has  been  published,  the  effect  of  their 
decision  is  the  same  as  though  the  claim  was  presented.  It  does 
not  affect  the  question  of  costs  whether  claim  is  presented  before 
or  after  such  publication;  although  In  re.  Haxton,  1  St.  Rep.  164, 
reversing  33  Hun,  364,  it  is  said  that  before  the  amendment 
of  1882  it  was  held  that  the  statute  did  not  apply  except  to 
claims  presented  after  commencement  of  publication  by  the  ex- 
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ecutor  of  the  notice  to  creditors,  citing  Whitmore.  v.  Foose,  1 
Den.  159,  and  Tucker  v.  Tucker,  5  N.  Y.  108.  After  the 
commencement  and  before  the  completion  of  the  publication  of 
notice  to  creditors  to  present  a  claim,  plaintiff  presented  a  claim, 
which  was  rejected.  Held,  that  an  action  brought  more  than  six 
months  after  rejection  was  barred.  Cramer  v.  Bedell,  10  St.  Eep. 
817.  See  Gomes  v.  Wilkin,  79  N.  Y.  129,  holding  that  knowl- 
edge on  part  of  executor  of  existence  of  claim  does  not  dispense 
with  its  presentation.  The  party  seeking  to  use  the  statute  as  a 
defence  must  show  strict  compliance  with  it.  Magee  v.  Vedder, 
6  Barb.  352.  The  same  rule  is  held  in  Lambert  v.  Craft,  98  IST.  Y. 
342,  where  it  is  said  that  if,  after  due  presentment  and  reasonable 
opportunity  to  examine  a  claim,  it  is  not  disputed,  or  no  offer  of 
reference  is  made,  it  acquires  the  character  of  a  liquidated  claim 
against  the  estate.  In  Hoyt  v.  Bonnett,  50  N.  Y.  538,  good  faith 
is  required  from  the  executor,  and  if  he  desires  to  reject,  it  is  said 
his  rejection  to  set  the  statute  in  operation  must  be  decided,  un- 
equivocal and  absolute.  The  Surrogate's  Court  has  jurisdiction 
to  determine  whether  the  demand  of  a  creditor,  claimed  by  an 
executor  or  administrator  to  be  barred  by  this  section,  has,  in  fact, 
been  disputed  or  rejected  within  the  meaning  of  that  section. 
Estate  of  Lang e,  3  How.  (IST.  S.)  162,  citing  Hoyt  v.  Bonnett,  50 
N.  Y.  538;  Buthven  v.  Patten,  2  Abb.  (K  S.)  121;  Lambert  v. 
Craft,  98  IST.  Y.  342.  The  provisions  of  this  section,  as  amended 
in  1882,  do  not  apply  in  favor  of  decedent's  representatives  who 
have  omitted  to  publish  the  notice  required  by  it.  Salomon  v. 
Heichel,  4  Dem.  176. 

Where  publication  of  notice  is  not  shovm  it  does  not  aid  the 
executor.  Broderick  v.  Smith,  3  Lans.  26.  If  a  creditor  presents 
his  claim  and  it  is  rejected,  he  must  sue  within  six  months  if  not 
referred,  or  be  barred;  or  if  he  fails  to  present  it,  he  may  sue  at 
any  time  before  the  statute  of  limitations  attaches,  but  he  can 
have  no  costs.  Cotter  v.  Quintan,  2  Dem.  29 ;  Baggott  v.  Boulger, 
2  Duer,  160 ;  Green  v.  Day,  1  Dem.  45.  An  order  to  present 
claims  to  another  person  than  the  executor  or  administrator  is  not 
valid.  Hardy  v.  Ames,  47  Barb.  13 ;  Whitmore  v.  Foose,  1  Den. 
159.  Contingent  claims  may  be  presented.  Hoyt  v.  Bonnett,  50 
ISr.  Y.  538 ;  Selover  y.  Coe,  63  IST.  Y.  438.  Where  a  duly  verified 
claim  is  presented  to  an  executor  or  administrator,  he  must  either 
admit  or  reject  it  within  a  reasonable  time  or  he  will  be  pre- 
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sumed  to  liave  admitted  it.  Underwood  v.  Newhurger,  4  Redf. 
499. 

Oral  negotiations  between  the  parties  in  relation  to  a  reference 
after  a  rejection  of  a  claim,  where  it  does  not  result  in  a  written 
agreement,  it  does  not  constitute  a  waiver  of  the  statute  of  limita- 
tions.    Snell  V.  Dale,  43  St.  Eep.  498,  17  Supp.  575. 

The  section  includes  claims  which  are  contingent  as  well  as 
those  where  the  liability  is  certain  and  fixed.  Comes  v.  Wilkin, 
79  ]Sr.  Y.  129,  affirming  14  Hun,  428. 

The  fact  that  an  executor  enters  into  an  agreement  under  the 
statute  after  a  claim  is  barred  under  this  section  does  not  prevent 
him  from  interposing  the  statute  as  a  defence.  Flynn  v.  Diefen- 
dorf,  51  Hun,  194. 

Where  there  is  a  stay  by  order  of  the  court  under  §  406  of  the 
Code,  the  time  during  which  said  order  stands  is  not  part  of  the 
time  limited  for  the  commencement  of  an  action  against  an  ex- 
ecutor under  this  section.  Wilder  v.  Ballou,  63  Hun,  118,  17 
Supp.  625.  In  Peters  v.  Stewart,  2  Misc.  357,  21  Supp.  993,  it 
was  held  that  a  statement  of  the  person  presenting  the  claim  that 
it  was  rejected,  followed  by  leaving  the  written  notice  at  the  resi- 
dence of  the  claimant,  was  sufficient. 

This  section  does  not  affect  a  claim  against  the  estate  of  the 
decedent  upon  which  a  judgment  was  obtained  in  the  lifetime 
of  the  decedent.  Estate  of  Lyman,  20  Civ.  Pro.  R.  421,  citing 
McNulty  V.  Hurd,  72  E".  Y.  518.  Where  a  claim  consisting  of 
independent  items  is  presented  to  the  representative  of  a  decedent, 
one  item  may  be  admitted  and  the  remainder  rejected,  so  as  to 
set  the  short  statute  of  limitations  running  as  to  those  rejected. 
The  short  statute  begins  to  run  against  a  claim  although  no  notice 
to  creditors  has  been  published  where  he  has  presented  a  claim. 
Where  an  executor  directs  an  attorney  to  reject  a  claim  against 
an  estate,  the  rejection  by  him  is  as  effectual  as  though  the  execu- 
tor notified  the  claimant  in  person.  Wintermeyer  v.  Sherwood, 
23  Civ.  Pro.  E.  422,  77  Hun,  193,  28  Supp.  449,  citing  Selover 
v.  Coe,  63  K  Y.  438 ;  Field  v.  Field,  77  K  Y.  294. 

In  Tyrach  v.  Brumley,  1  Barb.  519,  it  was  held  that  it  would  be 
presumed  the  attorney  for  the  executor  was  authorized  to  refuse 
to  refer  the  daim,  notwithstanding  the  executor  denied  such 
authority,  where  it  appeared  he  was  his  counsel  in  all  matters 
relating  to  the  estate.     See,  also,  Clark  v.  Corwin,  21  Civ.  Pro.  R. 
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108,  as  to  what  constitutes  rejection  of  a  claim.  Where  it  was 
not  clear  that  the  claimant  understood  from  what  was  said  by  the 
executor,  that  his  claim  was  rejected,  it  was  held  that  the  executor 
could  not  rely  on  such  a  conversation  as  a  legal  rejection  within 
the  meaning  of  the  statute,  particularly  as  the  executor  himself 
subsequently  served  a  formal  rejection  of  the  claim.  Matter  of 
Miller,  27  St.  Kep.  784,  9  Supp.  60,  citing  Hoyt  v.  Bonnett,  50 
N.  Y.  538. 

Notice  of  rejection  of  a  claim  need  not  be  in  writing  or  any 
particular  form.  When  the  executor  immediately  disputes  and 
rejects  it  and  so  informs  the  bearer,  that  is  sufEcient  to  set  the 
statute  of  limitations  running.  Peters  v.  Stewaii,,  51  St.  Rep. 
120,  21  Supp.  993,  reversing  48  St.  Rep.  511,  20  St.  Rep.  661 ; 
see  Titus  v.  Poole,  14  Supp.  678. 

In  Hayden  v.  Pierce,  144  N.  Y.  512,  64  St.  Rep.  42,  it  was  held 
that  where  it  appeared  that  the  executor  was  at  the  time  of  the 
death  of  the  deceased  and  ever  since  has  been  a  resident  of  nnother 
State,  although  the  action  was  not  brought  within  six  months  after 
the  rejection  of  the  claim,  the  action  was  not  barred. 

It  is  not  essential  to  the  validity  of  the  claim  against  the  estate 
of  a  deceased  person  that  it  be  stated  with  legal  precision ;  it  is 
sufficient  if  the  transaction  out  of  which  the  claim  arises  is  identi- 
fied, its  general  character  indicated  without  technical  formality 
and  the  amount  of  the  claim  stated.  A  party  presenting  such  a 
claim,  which  is  rejected,  cannot  evade  the  statute  of  limitations, 
§  1822,  by  the  successive  presentation  of  claims  founded  on  the 
same  transaction  and  varying  in  form  or  detail.  Titus  v.  Poole, 
145  N.  Y.  414,  affirming  73  Hun,  383,  65  St.  Rep.  344. 

Although  a  claim  arising  after  the  death  of  the  decedent  is  not 
governed  by  the  same  rule  as  one  arising  under  a  contract  made 
by  executors  or  administrators  upon  a  new  and  independent  con- 
sideration, yet  the  object  of  the  statute"  of  limitations  is  to  facili- 
tate the  early  settlement  of  estates  and  should  be  held  applicable 
to  a  claim  for  funeral  expenses,  at  least  in  a  case  where  the  claim- 
ant had  elected  to  present  his  claim  to  the  administrators,  with 
will  annexed,  after  they  had  advertised  for  claims.  Koons  v. 
WilUns,  2  App.  Div..l3,  37  Supp.  640. 

Executors  have  no  authority  to  allow  a  claim  which  is  barred 
by  the  statute  of  limitations.  Matter  of  Osterhoudt,  15  Misc.  566, 
38  N.  Y.  Supp.  179,  72  St.  Rep.  808. 
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When  the  claimant  against  an  estate,  whose  claim  has  been  re- 
jected, has  filed  a  consent  that  the  claim  be  determined  by  the 
surrogate  on  final  accounting,  such  claimant  cannot  maintain  an 
action  at  law  on  the  claim  after  the  six  months  statute  of  limita- 
tions has  run,  the  claimant  is  restricted  to  the  mode  of  trial  agreed 
upon.  Clarlc  v.  Scovill,  111  App.  Div.  35,  97  Supp.  1117,  appeal 
dismissed,  185  K  Y.  541. 

Where  a  creditor  has  had  a  claim  presented  to  an  administrator 
by  an  agent,  it  is  immaterial  whether  the  agent  reports  to  the 
principal  the  rejection  of  the  claim,  as  notice  to  the  agent  is  notice 
to  the  principal,  and  the  short  statute  of  limitations,  under  §  1822, 
set  in  motion.  A  claim  once  barred  by  that  statute  cannot  be 
revived  by  the  administrator  to  the  prejudice  of  the  parties  in  in- 
terest, by  failure  to  reject  a  second  presentation.  Gardner  v. 
Pitcher,  109  App.  Div.  106,  95  Supp.  678,  affirmed,  85  N.  Y.  534. 

A  proceeding  by  a  creditor  of  a  decedent  to  procure  a  modifica- 
tion of  a  decree  finally  settling  the  accounts  of  the  administratrix 
and  distributing  the  estate,  by  directing  the  payment  of  his  claim, 
brought  eight  years  and  one  month  after  the  granting  of  letters, 
is  not  barred  by  the  statute  of  limitations  where  it  appears  that 
the  administratrix  was  served  with  notice  of  the  claim  within  six 
months  after  the  granting  of  letters,  did  not  reject  it,  and  no 
proceedings  were  taken  to  have  the  claim  passed  upon  under 
§  1822,  but  an  accounting  and  distribution  of  the  estate  were  had, 
in  which  she  not  only  made  no  mention  of  the  claim,  but  alleged 
upon  oath  that  her  daughter,  an  infant,  was  the  only  creditor ;  and 
the  claimant  was  not  cited  to  appear  and  had  no  notice  of  that 
proceeding;  and,  acting  upon  the  assumption  that  no  final  decree 
settling  her  accounts  would  be  made  without  notice  to  him,  he 
began  an  action  at  law  against  her  for  the  payment  of  his  claim, 
which  she  contested  for  over  five  years  and  which  finally  resulted 
in  a  judgment  in  his  favor  and  in  the  meantime  she  devastated 
the  estate.     Matter  of  Gall,  182  N.  Y.  270. 

Where  it  was  clear  that  the  claim  had  been  presented  by  the 
attorney  for  a  claimant,  and  he  had  received  notice  of  rejection, 
the  court  held  that  such  notice  of  rejection  was  binding  upon  the 
claimant  and  sufficient  to  call  for  the  operation  of  the  six  months 
statute  of  limitations.  Heinrich,  v.  Heidt,  106  App.  Div.  179, 
94  Supp.  423. 

Where  the  executor  of  an  estate  is  sei-ved  with  a  claim  against 
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the  estate  verified  by  the  claimant,  and  indorsed  with  the  name  and 
address  of  a  firm  of  attorneys  who  are  stated  in  such  indorse- 
ment as  claimant's  attorneys,  and  notice  of  the  rejection  of  the 
claim  addressed  to  the  claimant  and  delivered  to  one  of  the  mem- 
bers of  such  firm  of  attorneys,  is  valid  and  effective,  in  the  ab- 
sence of  any  notice  to  the  executor  that  the  firm  of  attorneys  was 
not  authorized  to  receive  the  rejection  of  the  claim,  notwithstand- 
ing that  it  subsequently  appears  that  the  attorney  did  not  have 
such  authority,  and  that  the  claimant  was  never  informed  of  the 
rejection  of  the  claim.  Lochwood  v.  Dillenbeck,  104  App.  Div. 
72,  93  Supp.  321. 

A  judgment  docketed  against  an  intestate  in  his  lifetime  cannot 
be  rejected  and  referred  iinder  the  statute,  as  it  is  a  debt  which 
has  been  established  by  a  court  of  competent  jurisdiction.  In  such 
a  case  a  surrogate  must  determine  to  whom  the  judgment  is  pay- 
able, the  sum  to  be  paid,  and  whether  it  has  been  paid.  Matter 
of  Browne,  35  Misc.  362,  71  Supp.  1034. 

This  section  does  not  bar  a  claim  for  failure  to  sue  within  six 
months  where  the  executor  did  not  dispute  or  reject  it  absolutely, 
but  merely  notified  the  claimant  in  writing  they  doubted  its  jiis- 
tice  and  inviting  a  reference  on  it;  such  reference,  however,  is 
sufficient  to  preclude  the  claimant  from  pretending  that  the  claim 
stands  admitted.  Matter  of  Eicliman,  33  Misc.  323,  68  Supp. 
636. 

The  surrogate  cannot,  except  by  consent,  try  a  disputed  claim 
against  an  estate.  He  has  power  to  determine  whether  the  claim 
has  been  disputed  or  rejected  by  the  administrators.  Where  an 
administratrix,  who  is  sole  distributee  of  an  estate  having  no  cred- 
itors, recognizes  a  claim  against  her  intestate  by  inducing  and 
permitting  a  partial  payment  to  be  made  upon  it,  and  subsequently 
shows  the  payment  in  her  final  account,  she  cannot  defeat  a  sub- 
sequent application  for  full  payment  by  insisting  that  the  claim 
has  never  been  formally  presented  to  the  administrators,  nor  can 
she  then  set  up  the  statute  of  limitations  as  to  the  cause  of  action 
upon  which  the  claim  was  based.  Matter  of  Miles,  33  Misc.  147, 
68  Supp.  368,  affirmed,  170  IST.  Y.  75,  reversing  61  App.  Div.  562, 
71  Supp.  71. 

Where  a  claim  has  been  disputed  and  rejected  the  surrogate 
has  no  jurisdiction  to  try  or  allow  such  claim,  unless  consented  to 
by  the  parties.    Prior  to  the  amendments  to  §§  1822  and  2743  in 
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1895  the  surrogate  could  not  try  a  disputed  claim  at  all.  Since 
these  amendments  he  can  try  such  claims  only  by  the  consent  of 
the  parties.    Matter  of  Edmonds,  47  App.  Div.  229,  62  Supp.  652. 

The  period  during  which  executors  of  a  decedent  are  negotiating 
for  a  settlement  with  a  claimant  against  the  estate,  is  not  to  be 
deemed  a  part  of  the  six  months,  after  dispute  or  rejection,  within 
which  the  claimant  must  sue  or  be  barred  by  statute.  Where 
executors  neglect  or  refuse  to  refer  such  claim  they  are  charge- 
able with  costs.     Adler  v.  Davis,  31  Misc.  47,  63  Supp.  241. 

Under  the  provisions  of  §  1822  of  the  Code,  consents,  signed 
by  the  executor  and  claimants,  providing  for  the  hearing  and 
xietermination  of  claims  by  the  surrogate  upon  the  judicial  settle- 
ment of  the  executor's  accounts,  which  were  signed  within  six 
months  after  the  rejection  of  the  claims,  but  not  filed  until  about 
eleven  months  thereafter,  are  inoperative.  Matter  of  Boric,  55 
Misc.  179. 

Surrogate's  Court  has  power  to  determine  whether  or  not  a 
claim  against  an  estate  has  been  rejected,  and  to  declare  it  allowed 
if  found  to  be  presented  and  rejection  unduly  delayed ;  such  filing 
does  not  obviate  the  necessity  of  bringing  knowldege  of  the  rejection 
of  the  claim  home  to  the  claimant,  in  order  that  the  short  statute 
may  be  set  running.  The  presence,  when  the  rejection  was  made, 
of  the  accounting  executor's  attorney,  who  was  also  the  attorney  for 
the  claimant,  is  not  notice  to  the  claimant  of  the  rejection,  it  not 
appearing  that  such  attorney  then  appeared  for  the  claimant. 
Potts  V.  Baldwin,  67  App.  Div.  434,  74  Supp.  655,  affirmed,  173 
]Sr.  Y.  335. 

A  written  consent,  as  specified  in  this  section,  is  necessary  to 
give  a  surrogate  jurisdiction  to  hear  a  disputed  claim  upon  a 
judicial  settlement;  the  oral  consent  of  all  the  parties  is  insuffi- 
cient, and  as  the  surrogate  cannot  hear  the  claim,  the  referee  to 
whom  the  account  of  proceedings  has  been  sent  has  no  power  to 
allow  it.     Matter  of  Eirhy,  36  Misc.  312,  73  Supp.  509. 

Where  an  administratrix  rejects  a  claim,  and  the  claimant  does 
not  sue  within  six  months  after  such  rejection,  and  within  the 
six  months  the  administratrix  files  a  written  consent  that  the 
surrogate  may  determine  the  claim  on  her  judicial  settlement,  she 
waives  the  defence  created  by  §  1823,  and  the  creditor  may  com- 
pel her  to  account,  although  he  did  not,  imtil  after  the  expiration 
<of  the  six  months,  file  his  written  consent  that  the  surrogate  might 
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determine  the  claim.     Matter  of  Fonda,  38  Misc.,  407,  77  Supp. 
941. 

Where  an  administratrix  rejects  a  claim,  and  within  six  months 
thereafter  files  a  written  consent  that  the  claim  shall  be  determined 
upon  the  judicial  settlement,  a  consent  filed  by  the  creditor  four- 
teen months  after  the  rejection  is  ineffective.  The  failure  of  the 
creditor  to  either  file  the  consent,  or  sue  within  six  months,  bars 
his  claim  under  the  short  statute.  The  failure  of  the  adminis- 
tratrix to  give  notice  of  the  rejection  of  the  claim  for  a  consider- 
able time  after  its  presentation,  does  not  of  itself  operate  as  an 
acceptance  of  the  claim  which  will  preclude  its  rejection.  Matter 
of  Brown,  76  App.  Div.  185,  78  Supp.  297. 

A  claim  against  an  estate  is  barred,  where  executors  rejected  it 
and  claimant  waited  two  years  before  suing  upon  it,  or  having  it 
referred ;  while  the  surrogate  may,  upon  a  judicial  settlement,  hear 
a  disputed  claim  of  the  executors  against  the  decedent's  estate,  he 
cannot  then  hear  an  ordinary  disputed  claim,  unless  the  consent 
is  filed.     Matter  of  Warner,  39  App.  Div.  433,  79  Supp.  363. 

Where  a  claimant  has  made  diligent  but  unsuccessful  effort  to 
bring  an  action  on  a  claim  against  the  estate  of  a  decedent,  and 
the  administratrix  of  the  latter  has  by  reason  of  her  non-residence 
avoided  service,  the  surrogate  has  power  to  direct  in  a  final  decree 
on  the  accounting,  that  moneys  be  retained  to  cover  the  disputed 
claim,  although  there  is  no  specific  provision  of  law  authorizing 
such  a  course.     Matter  of  Rasch,  26  Misc.  459,  55  Supp.  434. 

When  the  executor  claims  that  notice  of  rejection  of  claim  was 
served  and  that  the  claim  was  barred  by  the  short  statute  of 
limitations,  and  an  attorney  has  testified  that  he  drew  the  notice 
and  delivered  it  to  the  attorney  for  the  executor  and  that  he  saw 
the  constable  serve  it  on  the  claimant,  which  was  corroborated  by 
the  testimony  of  the  constable,  and  there  is  also  evidence  that  the 
notice  was  seen  in  the  possession  of  the  claimant's  attorney,  and 
that  he  asked  for  a  waiver  of  the  short  statute  of  limitations, 
which  evidence  the  claimant's  attorney  does  not  contradict,  the  fact 
of  due  rejection  of  the  claim  is  so  well  established  as  to  leave  no 
question  for  the  jury.  Hummel  v.  Hurd,  112  App.  Div.  547,  98 
Supp.  801. 

The  filing  of  a  petition  by  a  creditor  and  the  answer  thereto  by 
the  executor  denying  the  validity  of  a  claim,  is  not  equivalent  to 
Actions,  Vol.  1  —  22 
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the  filing  of  the  written  consent  required  by  the  statute.  The 
fact  that  the  claim  was  disputed  deprives  the  surrogate  of  juris- 
diction to  determine  its  validity  and  to  decree  its  payment.  Holly 
V.  Gibbons,  176  E".  Y.  520,  citing  Matter  of  Callahan,  152  N.  Y. 
320. 

Where  a  claim  against  the  estate  of  a  deceased  person  has  beea 
presented  to  the  personal  reperesentatives  and,  after  reasonable 
opportunity  has  been  given  for  its  examination,  they  do  not  offer 
to  refer  it  on  the  groimd  they  doubt  its  justice  or  disptite  it,  the 
claim  acquires  the  character  of  a  liquidated  and  undisputed  debt 
against  the  estate. 

An  admission  by  an  executor  in  open  court,  upon  the  proceed- 
ings for  the  settlement  of  his  accounts,  that  the  executors  do  not 
take  issue  with  any  creditor  who  has  presented  his  claim  as  to  the 
amount  due  upon  it,  the  time  when  it  accrued  or  its  validity  at 
that  time,  binds  the  estate  and  is  an  allowance  of  the  claim. 
Matter  of  Prince,  56  Misc.  222. 

AKTICLE  IV. 

COSTS   IN   ACTIONS   AGAINST   EXECUTOBS   OB   ADMINIS- 

TBATOBS. 

^  1835.   Costs;  how  a^varded,  339. 
8  1836.  Id.;  ivhefi  awarded,  339. 

§  3246.  Order  for  costs  personally  by  or  against  executors  or  adminis- 
trator, 339. 

In  connection  with  cases  in  which  executors  and  administrators 
are  parties,  two  considerations  must  be  borne  in  mind.  First,  that 
by  reason  of  frequent  changes  in  the  statute,  very  many  of  the 
decisions  cited  are  obsolete.  It  has  not,  however,  been  deemed 
the  province  of  this  work  to  determine  what  decisions  are  affected 
by  subsequent  legislation.  The  changes  have  been  so  frequent 
that  it  is  necessary  in  each  case  to  look  carefully  at  the  date  of  the 
enactment  of  the  Code  provisions  and  of  the  decisions  with  refer- 
ence to  the  subject-matter  respectively. 

Second,  the  matter  of  costs  in  cases  of  this  character  is  still 
further  very  much  complicated  by  the  fact  that  the  sections  of  the 
Code  governing  costs  are  widely  separated,  and  in  many  instances 
it  is  necessary  to  collate  sections  1822,  1835,  1836,  2718,  and  3246 
in  arriving  at  a  conclusion.  Section  1836  has  been  twice  amended 
Eiu^p  1895. 
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§  1835.    Costs;  how  awarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against  an  executor 
or  administrator,  in  an  action  brought  against  him  in  his  representative 
capacity,  costs  shall  not  be  awarded  against  him,  except  as  prescribed  in  the 
next  section. 

§  1836.  [Am'd,  1895,  1897,  1906.]  Costs,  when  awarded,  etc. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the  plaintiff's 
demand  was  presented  within  the  time  limited  by  a  notice  published  as  pre- 
scribed by  law,  requiring  creditors  to  present  their  claims  and  that  the  pay- 
ment thereof  was  unreasonably  resisted  or  neglected,  or  that  the  defendant 
did  not  file  the  consent  provided  in  section  eighteen  hundred  and  twenty-two 
at  least  ten  days  before  the  expiration  of  six  months  from  the  rejection  thereof 
the  court  may  award  costs  against  the  executor  or  administrator  to  be  col- 
lected either  out  of  his  individual  property  or  out  of  the  property  of  the 
decedent  as  the  court  directs,  having  reference  to  the  facts  which  appear  upon 
the  trial.  Where  the  action  is  brought  in  the  supreme  court,  or  any  county 
court,  the  facts  must  be  certified  by  the  judge  or  referee  before  whom  the 
trial  took  place. 

§  3246.    Costs;  by  or  against  an  executor,  etc. 

In  an  action,  brought  by  or  against  an  executor  or  administrator,  in  his 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  to  svie  or  to  be  sued,  costs  must  be  awarded, 
as  in  an  action  by  or  against  a  person,  prosecuting  or  defending  in  his  own 
right,  except  as  otherwise  prescribed  in  sections  1835  and  1836  of  this  act; 
but  they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate,  fund, 
or  person  represented,  unless  the  court  directs  them  to  be  paid,  by  the  party 
personally,  for  mismanagement  or  bad  faith  in  the  prosecution  or  defence  of 
the  action. 

The  act  in  reference  to  costs  in  suits  against  executors  and  ad- 
ministrators does  not  apply  to  such  as  were  commenced  against 
the  decedent  in  his  lifetime.  Lemen  v.  Wood,  16  How.  285 ; 
Tindall  v.  Jones,  19  How.  469;  Benedict  v.  Caffe,  3  Duer.  669; 
Merritt  v.  Thompson,  27  IST.  T.  225.  In  such  case  plaintiff  is  enti- 
tled to  recover  costs  against  the  estate.  Mitchell  v.  Mount,  17  Abb. 
213 ;  Lefever  v.  Van  Yechten,  3  How.  201.  In  an  action  against 
the  represt^ntatives  of  a  deceased  joint  debtor  upon  the  insolvency 
of  the  survivor,  in  which  the  survivor  is  a  co-defendant,  plaintiff 
is  entitled  to  costs.  Yorks  v.  PecTc,  9  How.  201.  The  act  in  rela- 
tion to  costs  does  not  apply  to  interlocutory  costs.  Hunt  v. 
Connor,  17  Abb.  466.  In  an  action  against  executors  for  services 
rendered  to  them  as  such  they  are  personally  liable  for  costs. 
Smith  v.  Patten,  9  Abb.  (IST.  S.)  205.  To  entitle  a  party  to  costs 
against  an  executor,  he  must  bring  himself  strictly  within  the 
statute.  Swift  v.  Bair's  Ex'r,  12  "Wend.  278 ;  Theriot  v.  Prince, 
12  How.  451.  To  lay  a  foundation  for  a  judgment  for  costs 
against  executors  the  claim  presented  and  offered  to  be  referred 
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must  be  substantially  the  one  on  which  plaintiff  recovers.  Genet 
V.  Binsse,  3  Daly,  239.  The  fact  that  executors  have  never  adver- 
tised for  creditors  does  not  entitle  a  creditor  to  recover  costs 
against  them.  Van  Vleeck  v.  Burroughs,  6  Barb.  341 ;  Bulloch  v. 
Bogardus,  1  Den.  276 ;  Snyder  v.  Young,  4  How.  217. 

Under  §  317  of  the  old  Code,  costs  were  not  recoverable  against 
executors  when  they  were  exempted  therefrom  by  the  Revised 
Statutes.  Morgan  v.  Shidmore,  3  Abb.  N.  C.  92,  overruling 
Fish  V.  Crane.,  9  Abb.  (iN".  S.)  252,  and  Murray  v.  Smith,  9  Bosw. 
689 ;  same  rule,  Keyser  v.  Kelly,  43  Super.  Ct.  22 ;  Hoiue  v.  Lloyd, 
2  Lans.  335.  In  determining  whether  an  executor  is  liable  for 
costs,  the  court  may  consider  other  circumstances  than  those 
which  appeared  on  the  trial.  Mesereau  v.  Ryers,  12  How.  300. 
Costs  cannot  be  given  against  an  executor  where  the  claim  was 
not  presented  within  the  time  required  by  law  after  publication  of 
notice  to  creditors,  though  it  arose  after  that  period  had  expired. 
Bradley  v.  Burwell,  3  Den.  261.  The  provisions  of  the  Revised 
Statutes  regulating  references  of  disputed  claims  by  executor  have 
not  been  repealed.  Young  v.  Cuddy,  23  Hiin,  249,  appeal  dis- 
missed, 88  N.  Y.  647.  The  refusal  of  an  executor  to  refer  a 
disputed  claim  entitles  the  claimant  to  costs  as  a  matter  of  right,  va 
case  he  recovers  a  judgment.  Boony  v.  Lenmon,  3  Law  Bull.  101 ; 
Snyder  v.  Snyder,  26  Hun,  324.  Where  the  demand  is  admitted, 
but  there  are  no  assets,  costs  cannot  be  given  on  a  refusal  to  refer. 
Bullock  V.  Bogardus,  1  Den.  276.  Where  a  claim,  duly  verified, 
was  presented  to  an  executor,  and  was  rejected,  accompanied  with 
a  refusal  to  refer,  the  executor  never  having  advertised  for  the 
presentment  of  claims  against  the  estate  of  the  testator,  held,  thai 
the  plaintiff,  having  recovered  a  verdict,  was  entitled  to  costs  under 
§§  1835  and  1836.     Brinker  v.  Loomis,  5  St.  Eep.  439. 

It  is  entirely  optional  with  the  executors  whether  or  not  to 
agree  to  a  reference,  it  involves  the  question  only  of  delay  and 
costs;  where  a  demand  exists  in  favor  of  the  estate  against  the 
claimant  exceeding  his  claim,  it  seems  the  proper  course  is  for  the 
personal  representatives  to  bring  an  action,  or  put  the  claimant 
to  an  action.  An  affirmative  judgment  against  the  claimant  can- 
not be  rendered  on  a  reference,  and  it  is  questionable  whether  the 
counterclaim  can  be  divided,  and  the  effect  of  a  judgment  in  favor 
of  the  claimant,  if  the  counterclaim  is  withheld  or  withdrawn,  is 
doubtful.     Mowry  v.  Feet,  88  JST.  Y.  453.     Where  an  order  was 
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made  imposing  costs  upon  the  estate  for  refusal  of  executor  to 
refer,  it  was  held  that  the  question  of  fact  as  to  whether  or  not 
there  was  such  a  refusal  was  for  the  Special  Term,  and  that,  as  the 
executor  was  personally  indemnified  for  costs  he  could  not  be 
heard  to  complain  of  absence  of  the  certificate  of  the  judge  or 
referee  who  heard  the  case,  as  he  was  not  injured.  Meltzer  v. 
Doll,  91  K  Y.  365.  Two  groimds  are  indicated  in  §  1836  on 
either  of  which  costs  may  be  allowed.  First,  a  refusal  to  refer  the 
claim  being  disputed.  Second,  an  unreasonable  resistance  or 
neglect  of  payment.  This  must  be  taken  with  the  qualification 
that  where  notice  has  been  published  the  demand  must  have  been 
presented  within  the  time  required  by  law.  This  was  the  settled 
law  before  the  Code  and  has  not  been  changed  under  the  new 
Code.  It  was  the  legislative  intent  that  where  a  notice  is  pub- 
lished as  prescribed,  in  order  that  plaintiff  shall  recover  costs  upon 
a  judgment  for  a  sum  of  money,  it  is  requisite  that  he  shall  first 
present  his  demand  within  the  time  limited  by  the  notice.  The 
first  condition  must  be  complied  with  and  one  of  the  subsequent 
conditions  must  also  occur  to  entitle  a  plaintiff  to  costs.  Morton  v. 
Brown,  29  Hun,  654,  affirmed,  102  IST.  Y.  698,  and  distinguishing 
and  explaining  Field  v.  Field,  77  N.  Y.  294.  Same  effect  as  to 
old  Code  are  Bulloch  v.  Bogardus,  1  Den.  276 ;  Bradeley  v.  Bur^ 
well,  3  Den.  262 ;  Russell  v.  Lane,  1  Barb.  519 ;  Fort  v.  Oooding, 
9  Barb.  371;  Buchhout  v.  Hunt,  16  How.  407;  Snyder  v.  Young, 
4  How.  217;  Van  Vleeck  v.  Burroughs,  6  Barb.  341;  Belden  v. 
Knowlton,  3  Sandf.  758 ;  Potter  v.  Etz,  5  Wend.  74;  Nicholson  v. 
Showerman,  6  Wend.  554;  Carhart  v.  Blaisdell,  18  Wend.  531; 
Doan  V.  Hine's  Ex'r,  '2,'2i  Wend.  639 ;  Knapp  v.  Curtiss,  6  Hill, 
386 ;  Gansevoort  v.  Nelson,  6  Hill,  389 ;  Murray  v.  Smith,  9  Bosw. 
Q89;Boydy.  Wilkin,  23  How.  137 ;  Stephenson  r.  Clark,  12  How. 
282 ;  Kahnwilder  v.  Smith,  6  St.  Rep.  241 ;  Chesebro  v.  Hicks, 
66  How.  194.  The  granting  of  an  extra  allowance  against 
executors  depends  upon  the  same  inquiry  as  the  question  of  the 
recovery  of  costs  against  them.  Niblo  v.  Binse,  47  Barb.  435. 
If  an  executor  unreasonably  refuse  to  allow  a  claim  directed  to  be 
paid  by  his  testatrix,  and  the  whole  claim  is  finally  allowed,  the 
plaintiff  is  entitled  to  costs  and  an  allowance.  Darling  v.  Halsey, 
2  Abb.  N.  C.  105.  The  refusal,  by  an  executor,  to  pay  a  claim 
largely  in  excess  of  a  bill  previously  rendered,  is  not  unreasonable 
so  as  to  charge  the  estate  with  costs  of  an  unreasonable  defence. 
Harrison  v.  Ayes,  18  Hun,  366. 
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In  a  case  where  judgment  was  demanded  for  $60,000  with  in- 
terest and  it  was  materially  reduced  on  trial,  and  still  more  on 
appeal  to  General  Term,  it  was  held  that  there  was  no  bad  faith 
in  the  defence  and  much  to  justify  the  defence  of  the  action,  and 
an  order  granting  costs  to  plaintiff  was  reversed.  Johnson  v. 
Myers,  103  N.  Y.  666.  It  is  not  an  unreasonable  resistance  of  a 
claim  which  was  barred  by  the  statute  of  limitations,  unless  there 
had  been  a  payment  thereon  by  the  deceased,  whose  estate  the 
executor  represented,  and  of  which  he  had  no  personal  knowl- 
edge, to  require  the  proof  thereof  to  be  submitted  to  a  court,  in 
an  action  in  which  he  voluntarily  appeared,  in  order  that  no  charge 
of  want  of  fidelity  to  the  estate  could  be  made.  Chesebro  v. 
Hicks,  66  How.  194.  Where  plaintiff's  attorneys  pressed  a  claim, 
and  defendants  having  had  every  opportunity  to  refer  before  the 
commencement  of  the  action,  they  not  having  taken  steps  to  secure 
a  proposed  reference,  the  plaintiff,  on  succeeding,  was  held  entitled 
to  recover  his  taxable  costs  and  disbursements.  Wilkinson  v. 
Littlewood,  67  How.  474.  In  the  absence  of  evidence  to  show  that 
a  claim  is  unreasonably  resisted  or  neglected,  the  executors  are  not 
chargeable  with  costs.  Fredenburgh  v.  Biddlecombe,  17  Week. 
Dig.  25.  Where  the  controversy  turned  on  the  method  of  com- 
puting interest,  held,  an  order  for  costs  and  disbursements  was 
proper.  Hyland  v.  Carpenter,  20  Week'.  Dig.  261.  Where  a 
claim  is  reduced  one-third,  no  costs  should  be  allowed  against  an 
executor  either  below  or  on  appeal.  Webster  v.  Nichols,  21  Week. 
Dig.  566.     See,  also,  Daggett  v.  Mead,  11  Abb.  N.  C.  216. 

In  an  action  against  an  administrator  upon  a  debt  incurred  by 
the  intestate,  costs  are  not  a  matter  of  right,  and  a  certificate  there- 
for is  required  and  should  not  be  granted  where  but  a  small  per- 
centage of  the  claim  is  recovered.  Sutton  v.  Newton,  22  Week. 
Dig.  140.  The  right  of  the  court,  under  §  1836,  to  allow  costs  to 
plaintiff  in  an  action  against  executors  or  administrators  upon  a 
claim  against  the  estate,  where  they  have  refused  to  pay  the  claim, 
or  any  part  of  it,  is  not  affected  by  the  fact  that  the  amount 
claimed  in  the  account  presented  was  larger  than  the  amount 
claimed  in  the  complaint,  or  that  the  latter  claim  was  larger  than 
the  recovery.  If  it  was  the  same  claim  for  the  same  services  and 
disbursements,  the  administrators  were  in  no  way  misled  or  preju- 
diced by  the  amount.  Where  it  appears  that  upon  the  presentation 
of  the  claim  the  administrators  not  only  refused  to  pay  but  also  to 
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refer,  it  is  not  essential  to  show,  to  entitle  plaintiff  to  costs,  that 
after  the  refusal  he  made  an  offer  of  reference  before  the  com- 
mencement of  the  action.  Carter  v.  BecJcwith,  104  IST.  Y.  236. 
The  question  of  costs  against  executors  and  administrators  is  fully 
considered,  in  respect  to  what  constitutes  an  unreasonable  resist- 
ance on  their  part  and  as  to  when  costs  will  be  allowed,  in  Fiero  on 
Special  Proceedings  (first  edition),  chapter  xxv,  at  page  5*78, 
under  reference  of  claims  against  estates,  where  a  full  citation  of 
cases  bearing  on  the  subject  is  given. 

The  provisions  of  §  317  of  the  old  Code  of  Procedure  were  not 
repealed  by  chapter  245,  Laws  of  1880,  and  upon  the  reference  of 
a  disputed  claim  against  an  estate  under  the  provisions  thereof,  the 
disbursements  of  the  claimant  may  be  allowed,  although  no  costs 
were  granted.  Chapter  686  of  the  Laws  of  1893  has  not  changed 
the  existing  law.  So  held  Outhouse  v.  Odell,  84  Hun,  494,  24 
Civ.  Pro.  K.  289,  65  St.  Kep.  593,  32  Supp.  388.  Benedict  v. 
Sliter,  82  Hun,  190,  64  St.  Eep.  1,  31  Supp.  413,  holds  that 
where  a  referee,  after  the  enactment  of  chapter  686  of  the  Laws  of 
1893,  awarded  costs  to  a  claimant  against  the  administrator  of  an 
estate,  it  must  be  assumed  that  he  was  of  the  opinion  that  the  claim 
was  unreasonably  resisted  or  neglected  and  that  he  based  such 
opinion  upon  the  facts  which  appeared  upon  the  trial. 

Where  a  referee  to  whom  a  disputed  claim  against  the  estate  of 
a  decedent  was  referred,  finds,  as  matter  of  fact,  that  payment  of 
the  claim  has  been  unreasonably  resisted  by  the  executors  or  ad- 
ministrators of  such  decedent,  such  finding  justifies  the  awarding 
of  costs  to  the  plaintiff  under  §§  1835  and  1836  and  2Y18.  Ellis 
V.  Filon,  85  Hun,  485,  66  St.  Eep.  764,  33  Supp.  138. 

An  action  brought  in  the  name  of  an  administrator  claiming  to 
recover  as  such  upon  a  cause  of  action  arising  after  the  death  of 
the  decedent,  although  concerning  the  property  of  the  deceased, 
is  an  action  in  favor  of  the  administrator  individually,  and  he  is 
liable  for  costs  if  he  is  defeated  in  the  action,  and  in  a  clear  case 
a  judgment  may  be  entered  against  him  for  costs  without  applica- 
tion to  the  court.  Mullen  v.  Ouinn,  88  Hun,  128,  68  St.  Eep. 
680,  34  Supp.  625. 

Two  things  are  necessary  to  entitle  the  plaintiff  to  costs :  First, 
demand  must  be  presented  during  the  time  limited  by  a  notice 
published  as  prescribed  by  law;  and,  second,  the  demand  must  be 
unreasonably  resisted  or  neglected.     The  right  of  a  prevailing 
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party  upon  a  reference  of  a  disputed  claim  under  the  statute  to 
recover  the  fees  of  referee  and  witnesses  and  other  necessary  dis- 
bursements, as  provided  for  in  those  portions  of  the  Kevised 
Statutes  unrepealed  after  the  act  of  1880  took  effect,  was  pre- 
served by  subdivision  8  of  §  3  of  chapter  245  of  the  Laws  of 
1880.     Niles  v.  Crocker,  88  Hun,  312,  68  St.  Kep.  579. 

Where  reference  of  a  disputed  claim  is  ordered  after  the  amend- 
ment of  1893,  of  §  2718  of  the  Code,  the  costs  are  awarded  as  in 
an  action.  Henning  v.  Miller,  64  St.  Kep.  667,  83  Hun,  403, 
31  Supp.  878,  citing  Adams  v.  Olin,  78  Hun,  309,  60  St.  Rep.  695. 
Sections  1835  and  1836  do  not  have  refernece  to  actions  against 
executors  or  administrators  for  equitable  relief.  Where  such 
action  is  referred  the  costs  are  within  the  referee's  discretion  and 
its  exercise  cannot  be  reviewed  upon  a  motion  at  Special  Term. 
McBride  v.  Chamberlain,  56  St.  Kep.  431.  An  executor  who  has 
defeated  a  referred  claim  against  his  estate  is  entitled  not  to  costs 
as  matter  of  law,  but  only  to  his  disbursements.  Walker  v.  Gar- 
dener, 60  St.  Kep.  599,  8  Misc.  468,  citing  and  reviewing  the 
authorities  upon  the  subject.  It  must  be  noticed  that  §  2718,  as 
amended  1893,  chapter  686,  provides,  among  other  things,  thait  in 
determining  the  question,  of  costs  on  a  reference  had  in  a  Surro- 
gate's Court,  the  referee  shall  be  governed  by  §§  1835  and  1836, 
thus  establishing  a  new  rule  with  reference  to  costs  on  such 
reference.  This  distinction  must  be  borne  in  mind  in  connection 
with  Denise  v.  Denise,  110  'N.  Y.  562. 

Previous  to  the  amendment  of  1893,  referred  to,  a  reference 
under  the  statute  was  a  special  proceeding,  and  it  was  held  in 
Hallock  V.  Bacon,  64  Hun,  90;  s.  c,  21  Civ.  Pro.  R.  255,  19 
Supp.  91,  that  where  costs  were  allowed  other  than  referee's  fees 
and  disbursements,  they  must  be  recovered  under  the  provisions 
of  these  sections.  In  Supplee  v.  Sayre,  51  Hun,  30,  3  Supp.  627, 
before  amendment  to  §  1822,  it  was  held  that  as  a  prerequisite 
to  costs,  the  creditor  must  present  his  claim  within  the  time 
limited  by  the  statute,  citing  Bradley  v.  Burwell,  3  Den.  761 ; 
Horton  v.  Broivn,  29  Hun,  654;  Clarkson  v.  Root,  18  Abb.  IST.  C. 
462 ;  Bullock  v.  Bogardus,  1  Den.  276.  Hendricks  v.  Isaacs,  52 
Hun,  100,  5  Supp.  105,  seems  to  be  superseded  upon  the  question 
of  costs  by  the  latter  amendments  of  the  Code,  although  the  ques- 
tion is  not  passed  upon  in  117  IST.  Y.  411,  where  the  decision  is 
reversed.      In  Hopkins  v.  Lott,  111  N.  Y.  577,  decided  in  1888, 
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it  was  held  that  upon  a  reference  under  the  statute  whereby  plain- 
tiff recovered  nominal  damages,  that  the  defendant  was  not  legally 
entitled  to  costs,  nor  was  the  allowance  to  him  discretionary. 

The  award  of  costs  to  the  defendant  in  a  reference  of  a  claim 
under  the  statute  was  held  not  to  be  affected  by  these  sections, 
but  to  be  governed  by  §  3229  in  Agar  v.  Tibbetts,  56  Hun,  272, 
9  Supp.  591 ;  s.  c,  18  Civ.  Pro.  E.  338;  The  right  of  the  plaintiff 
in  an  action  against  ah  executor,  to  costs,  should  be  determined  by 
the  facts  which  appear  upon  the  trial,  and  allegations  in  the  com- 
plaint, as  to  the  presentation  of  the  claim,  and  its  rejection  and 
refusal  to  refer  are  proper  evidence  tending  to  show  whether  the 
plaintiff  is  within  §§  1835  and  1836,  should  be  received  on  the 
trial,  not  to  aid  the  jury  in  finding  a  verdict,  but  to  enable  the 
court  to  decide  whether  costs  should  be  awarded  against  the  defend- 
ant. Schenck  v.  Bickaby,  20  Civ.  Pro.  384.  Where  a  claim  upon 
a  note  alleged  to  have  been  made  by  a  decedent  was  presented  to 
his  executors  and  rejected,  upon  refusal  by  them  to  refer  plaintiff 
was  held  entitled  to  costs  on  succeeding  in  the  action,  and  it  was 
decided  that  it  was  not  necessary  to  determine  whether  the  claim 
had  been  unreasonably  resisted.  Clark  v.  Corwin,  21  Civ.  Pro. 
E.  108. 

Costs  cannot  be  awarded  against  an  executor  unless  two  things 
occur  —  first,  the  demand  must  have  been  presented  within  the 
time  limited  by  the  published  notices  to  creditors  to  present  claims ; 
second,  payment  must  have  been  unreasonably  resisted  and  the 
defendant  must  have  refused  to  refer.  King  v.  Todd,  21  Civ.  Pro. 
E.  114.  Query,  as  to  whether  the  requirement  that  the  defendant 
must  have  refused  to  refer  the  claim  is  not  superfluous  under  the 
present  language  of  the  section. 

It  cannot  be  said  that  a  claim  is  unreasonably  resisted  so  as  to 
render  a  representative  liable  for  costs,  where  he  has  succeeded  on 
two  trials.  Vaughn  v.  Strong,  66  Hun,  273,  49  St.  Eep.  317,  21 
Supp.  550.  Where  a  claim  for  unliquidated  damages  is  reduced 
from  three  thousand  to  three  hundred,  it  cannot  be  said  that  a 
refusal  to  pay  the  original  amount  was  an  unreasonable  resist- 
ance, warranting  the  allowance  of  costs.  Rauth  v.  Davenport,  18 
Supp.  721,  45  St.  Eep.  926,  22  Civ.  Pro.  E.  121.  Or  where  the 
claim  is  reduced  from  $2,500  to  $900.  Wells  v.  Disbroiu,  48  St. 
Eep.  746.  Or  where  it  was  reduced  from  $306  to  $93.  Eealy 
V.  Murphy,  21  Civ.  Pro.  E.  13,  16  Supp.  541.     A  reduction  of 
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$17  on  a  claim  of  $196,  against  an  estate  referred  under  the 
statute,  is  not  snch  a  reduction  as  to  justify  a  denial  of  the  lia- 
bility on  the  part  of  the  estate,  and  costs  are  properly  allowed  to 
claimant.  Dukelow  v.  Searles,  48  St.  Kep.  91.  But  where  an 
action  is  brought  upon  a  disputed  claim,  though  the  amount  recov- 
ered is  but  one-tenth  of  the  amount  claimed,  plaintiff  is  entitled 
to  costs  if  it  appears  that  the  executor  refused  to  refer  the  claim. 
Nellis  V.  Duesler,  44  St.  Rep.  228  ;  Roberts  v.  Pike,  13  Supp.  559, 
19  Civ.  Pro.  R.  422. 

When  §  2718  went  into  effect  a  special  proceeding  to  determine 
a  disputed  claim  by  a  reference  ceased  to  be  such  and  became  an 
action  to  be  treated  as  such  in  respect  to  all  subsequent  proceed- 
ings, and  defendant  in  such  action,  if  successful  in  resisting  the 
claim  made,  is  entitled  to  costs  as  a  matter  of  right.  The  only 
discretion  vested  in  the  referee  in  regard  to  costs  is  in  respect  to 
those  to  be  allowed  to  the  plaintiff  against  an  executor  who  has 
not  unreasonably  resisted  a  claim  against  the  estate  which  he  repre- 
sents. It  was  the  intention  of  the  legislature  in  reference  to  these 
proceedings  to  make  them  exactly  parallel  to  those  which  take 
place  in  an  action  after  a  reference  has  been  ordered.  Adams  v. 
Olin.  78  Hun,  309,  29  Supp.  131.  The  court  may,  in  its  dis- 
cretion, award  costs  as  in  an  action  against  the  plaintiff,  on  a 
reference  of  a  claim  against  the  estate  of  a  deceased  person,  when- 
ever the  complaint  is  dismissed  for  any  cause.  Sections  1835  and 
1836  relate  only  to  costs  against  defendants  in  such  proceedings, 
and  will  not  affect  the  rule  of  costs  against  the  plaintiffs.  Babhage 
V.  Webster,  54  St.  Rep.  863 ;  Agar  v.  Tibbetts,  30  St.  Rep.  456. 
The  question  whether  or  not  costs  should  be  awarded  against  an 
executor  must  be  determined  from  evidence  received  at  the  trial, 
and  the  facts  on  which  the  executor's  liability  depends  are  properly 
pleaded  in  a  complaint,  and  should  not  be  stricken  out  on  motion. 
Schench  v.  Rickaby,  14  Supp.  444,  26  Abb.  E".  C.  364. 

Costs  will  not  be  awarded  against  an  executor,  unless  plaintiff's 
demand  was  presented  within  the  time  limited  by  a  notice  to  cred- 
itors in  writing.  King  v.  Todd,  15  Supp.  156,  27  Abb.  W.  C. 
149.  A  claimant  against  an  estate  is  not  entitled  as  a  matter  of 
right  to  either  the  costs  or  disbursements  on  a  reference  under  the 
statutes.  Bailey  v.  Schmidt,  19  St.  Rep.  50,  following  Miller 
V.  Miller,  32  Hun,  481.  Whei-e  defendant,  in  an  action  brought 
,by  an  executor  as  such,  recovers  judgment  on  a  set-off   he  is  en- 
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titled  to  costs.  Sections  1835  and  1836  regidate  only  tlie  rule  of 
costs  in  actions  brought  against  executors.  Cohu  v.  Husson,  5 
Supp.  7. 

In  an  action  against  an  executor  a  referee  has  no  power  to 
award  costs;  there  must  be  a  special  application  to  the  court 
showing  the  facts  giving  the  right  to  costs.  Morgan  v.  Skidmore, 
3  Abb.  N.  C.  92 ;  Smith  v.  Randall,  67  Barb.  377 ;  Mesereau  v. 
Byerss,  12  How.  300.  And  costs  cannot  be  included  in  a  judg- 
ment without  an  order  of  the  court.  Knapp  v.  Ctirtim^,  6  Hill, 
386;  Howe  v.  Lloyd,  2  Lans.  335;  Fish  v.  Crane,  9  Abb.  252. 
The  certificate  of  the  referee,  before  whom  the  trial  took  place, 
that  defendant,  before  the  commencement  of  the  action,  refused  to 
refer  the  claim  under  the  statute  is  prima  facie  conclusive  upon 
the  court,  and  is  a  fact  proper  to  be  certified  where  a  case  ia 
charged  to  have  been  unreasonably  defended ;  additional  facts  to 
those  shown  in  the  certificate  may  appear  by  affidavit,  but,  where 
the  sole  fact  certified  is  the  refusal  to  refer,  the  certificate  ought 
to  be  conclusive.  As  to  whether  costs  should  be  charged  against 
defendant  personally  may  be  shown  by  afiidavit.  Ely  v.  Taylor, 
11  St.  Eep.  880.  An  order  for  costs  is  not  necessary  in  an  action 
against  executors  on  a  debt  incurred  by  them.  Smith  v.  Patten, 
9  Abb.  (]Sr.  S.)  205.  If  costs  are  included  without  leave  of  the 
court,  they  will  be  stricken  out  on  motion.  Snyder  v.  Young,  4 
How.  217.  But  a  judgment  will  not  be  set  aside,  when  it  appears 
the  right  of  costs  was  clearly  established,  because  it  was  entered 
without  an  order.  Hess  v.  Nellis,  65  Barb.  440.  Taxing  costs 
against  an  executor  without  an  order  is  an  error  not  waived  by 
appeal.  Howe  v.  Lloyd,  2  Lans.  335.  A  referee  cannot  allow 
costs  against  an  executor  to  be  levied  on  his  property,  or  on  that 
of  deceased.  Bailey  v.  Bergen,  2  Hun,  520,  affirmed,  67  N.  Y. 
346.  An  order  denying  a  motion  for  costs  against  a  trustee  is 
appealable.  Slocum  v.  Barry,  38  N".  Y.  46 ;  Columbian  Ins.  Co. 
V.  Stevens,  37  N.  Y.  536.  But  on  a  question  of  fact  (Nihlo  v. 
Binsse,  31  How.  476)  costs  cannot  be  allowed  without  a  certificate. 
Wray  v.  Halliday,  3  Law  Bull.  98. 

An  award  of  costs  against  an  executor  without  a  certificate  of 
the  trial  judge,  showing  the  facts  upon  which  such  an  award  must 
be  based,  is  error.  The  evidence  on  the  trial  and  its  result  may 
be  taken  into  account,  but  cannot  serve  without  the  prescribed 
certificate.     Matson  v.   Abbey;   141   IST.   Y.    179,   modifying  70 
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Hun,  475.  Where  a  claim  is  made  for  costs  in  an  action  against 
an  executor  for  refusal  to  refer  a  claim,  the  certificate  of  the 
referee,  that  defendant  has  so  refused  to  refer,  is  a  fact  proper 
to  be  proved  and  prima  facie  conclusive.  Ely  v.  Taylor,  42  Hun, 
205,  5  St.  Rep.  127.  Where  an  executor  rejected  a  claim,  an 
action  was  brought  in  which  plaintiff  recovered  and  entered  judg- 
ment for  the  claim  and  costs,  it  was  held  that  after  an  unquali- 
fied refusal  plaintiff  was  entitled  to  her  costs  without  the  certificate 
of  a  judge.  Ejfray  v.  Masson,  42  St.  Rep.  657,  22  Civ.  Pro.  R. 
59  citing  Carter  v.  Bechwith,  104  IST.  Y.  236,  5  St.  Rep.  617. 
An  executor  who  has  defeated  a  claim  referred  under  the  statue 
is  not  entitled  to  costs  as  matter  of  law,  but  only  to  his  disburse- 
ments. The  certificate  required  by  §  1836  is  necessary.  Walker 
V.  Gardener,  8  Misc.  468.  Where  no  certificate  of  unreasonable 
resistance  or  neglect  is  given  by  the  referee,  no  costs  can  be  re- 
covered against  the  executor.  Whiicomb  v.  Whitcomb,  92  Hun, 
443,  36  K  Y.  Supp.  607,  71  St.  Rep.  661. 

An  executor  who  is  succesful  in  resisting  a  claim  against  the 
estate  is  entitled  to  costs.  Winne  v.  Hills,  91  Hun,  89,  36  N.  Y. 
Supp.  683.  Where  an  objection  to  accounts  of  executors  of  a 
deceased  guardian  was  justified,  the  estate  of  the  infant  should  not 
be  charged  with  the  costs  of  the  proceeding.  Matter  of  Frank,  1 
App.  Div.  39 ;  sub  nom..  Matter  of  Schneider,  36  Ji.  Y.  Supp. 
972 ;  sub  nom..  Matter  of  Metzger  v.  Schneider,  72  St.  Rep.  75. 

Certificate  of  Judge  as  to  Costs,  etc. 

(Title.) 

I,  Alton  B.  Parker,  Justice  of  the  Supreme  Court,  before  whom  the 
trial  of  said  action  took  place,  do  hereby  certify  that  this  action  was 
brought  against  George  Hanley,  the  defendant,  in  his  representative 
capacity  as  executor  of  the  will  of  Chauneey  Hanley,  deceased,  to 
recover  a  sum  of  money  only ;  and  that  it  appeared  on  such  trial 
that  the  plaintiff's  demand  in  said  action  was  presented  to  said  defend- 
ant before  the  expiration  of  the  time  limited  by  the  notice  published 
as  prescribed  by  law,  requiring  creditors  to  present  their  claims,  and 
that  the  payment  thereof  was  unreasonably  resisted  by  the  said  George 
Hanley,  and  that  costs  in  said  action  were  awarded  against  said 
defendant,  to  be  collected  out  of  his  individual  property,  by  reason 
of  the  following  facts:     (Here  insert  facts.) 

Dated,  July  8,  1906.  A.  B.  PAEKEE, 

Justice  Supreme  Court. 

An  executor  is  only  personally  liable  for  costs  when  found,  on 
due  proof,  guilty  of  mismanagement  or  bad  faith,  and  an  order 
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of  the  court  must  be  obtained  so  charging  him.     Alger  v.  Conger, 

17  Hun,  45;  Lindslay  v.  Deafendorf,  43  How.  90;  Marsh  v. 
Hussey,  4  Bosw.  614;  Woodruff  v.  Cooh,  14  How.  481;  Dodge  v. 
Crandal,  30  K  Y.  294;  /SZocwm  v.  Sarry,  38  N.  Y.  46.  Costs 
awarded  to  the  plaintiff  in  an  action  against  an  executor  are  pre- 
sumed to  be  payable  out  of  the  estate,  not  by  the  defendant  per- 
sonally {Berwick  v.  Halsey,  4  Eedf.  18),  and  an  order  is  neces- 
sary to  charge  him  personally.  Lindslay  v.  Deafendorf,  43  How. 
90;  Fish  v.  Crane,  9  Abb.  (N.  S.)  252.  Executors  and  adminis- 
trators in  those  cases  in  which  they  bring  actions  in  their  repre- 
sentative character,  which  they  might  have  brought  in  their  own 
name,  and  fail,  are  liable  for  costs ;  it  is  only  when  they  necessarily 
bring  actions  in  their  representative  capacity  that  they  escape 
liability  for  costs  on  failing  in  the  action,  and  even  then  they  may 
be  charged  personally  with  costs  in  case  of  mismanagement  or 
bad  faith.  Holdrige  v.  Scott,  1  Lans.  303 ;  Bostwich  v.  Brown, 
15  Hun,  308 ;  Feig  v.  Wray,  64  How.  391 ;  Fox  v.  Fox,  5  Hun.  53. 
In  all  causes  of  action,  where  the  same  arises  against  the  executor 
after  the  death  of  the  testator,  the  claim  is  against  the  executor, 
and  costs  must  be  de  tonis  propriis.  Ferrin  v.  Myrich,  41  N.  Y. 
322.  Where  an  action  was  brought  by  trustees  to  enforce  pay- 
ment of  a  debt  due  the  cestui  que  trust,  held,  that,  as  they  acted 
in  their  representative  capacity,  costs  awarded  in  the  complaint 
could  not  be  enforced  against  them  personally  without  an  order  of 
the  court.  Slocum  v.  Barry,  38  N.  Y.  46.  Costs  are  not  allowed 
against  executors  or  administrators  personally,  except  for  wantonly 
bring  suit  or  liability  arising  by  their  own  act.  Theriot  v.  Prince, 
12  How.  451 ;  Ackerman  v.  Emott,  4  Barb.  626.  An  executor  or 
administrator  is  personally  liable  for  costs  in  an  action  not  neces- 
sarily prosecuted  in  a  representative  capacity.  Woodruff  v.  Cook, 
14  How.  481 ;  Bedell  v.  Barnes,  29  Hun,  589 ;  Brockett  v.  Bush, 

18  Abb.  337. 

One  who,  as  administrator,  commences  a  suit  does  not  become 
personally  liable  for  costs  by  the  fact  of  his  ceasing  to  be  adminis- 
trator pending  the  action.     Baxter  v.  Davis,  3  Abb.  (N.  S.)  249. 

When  two  persons  sue  as  executors,  one  of  them  cannot  be 
charged  with  costs  on  the  ground  that  he  was  beneficially  inter- 
ested in  the  recovery  in  the  right  of  his  wife.  Finly  v.  Jones,  6 
Barb.  229.  Where  an  executor  brings  an  action  in  his  representa- 
tive capacity  for  a  claim  alleged  to  be  due  the  estate,  although  he 


350  decedents'  estates. 

is  beneficially  interested  in  the  recovery,  the  cause  of  action  not 
being  divisible,  and  his  duty  requiring  him  to  pursue  it  in  the 
only  vpay  in  which  it  was  sustainable,  if  unsuccessful,  the  costs 
are  chargeable  exclusively  on  the  estate,  and  he  can  only  be 
charged  with  them  personally,  by  order  of  the  court,  for  misman- 
agement or  bad  faith.  Hone  v.  De  Peyster,  106  N.  Y.  645,  11 
St.  Eep.  309,  reversing  44  Hun,  487,  9  St.  Eep.  224.  Where  a 
trustee  has  received  funds  and  disbursed  them  so  that  he  has  no 
funds  in  hand  to  pay  costs,  the  court  may  allow  a  judgment  to  be 
entered  against  him  personally,  as  it  was  his  duty  to  hold  sufficient 
funds.  Butler  v.  B.  &  A.  B.  B.  Co.,  24  Hun,  99.  A  claim  was 
made  on  administrators  by  persons  claiming  as  trustees ;  the  papers 
in  the  case  did  not  style  them  trustees.  Held,  they  were  not  per- 
sonally liable  for  costs.  Alger  v.  Conger,  17  Hun,  45,  affirmed, 
79  ]Sr.  Y.  633.  Taxing  costs  against  executors  without  an  order  is 
not  waived  by  appeal.  Howe  v.  Lloyd,  2  Lans.  335.  An  order 
denying  a  motion  to  set  aside  an  execution  for  costs  against  plain- 
tiffs, personally,  is  appealable  to  General  Term  and  to  the  Court 
of  Appeals.  Slocum  v.  Barry,  34  How.  320.  Costs  in  equity 
suits,  even  against  executors,  are  in  the  discretion  of  the  court 
Van  Biper  v.  PoppenJiausen,  43  N.  Y.  68. 

Where  an  executor  has  brought  an  action  not  in  good  faith,  he 
is  properly  charged  individually  with  costs.  Garloch  v.  Vande- 
vort,  128  K  Y.  374. 

And  so  where  the  cause  of  action,  if  any,  arose  after  testator's 
death  and  the  action  could 'have  been  maintained  by  plaintiff  in 
his  individual  name.  Achley  v.  AcJcley,  50  St.  Eep.  554,  21  Supp. 
877;  Buchland  v.  Gallup,  105  IST.  Y.  453,  affirming  40  Him,  61. 

The  holder  of  a  disputed  claim  against  an  estate  which  has  been 
rejected  and  referred,  must  recover  more  than  $50  in  order  to 
be  entitled  to  costs.  If  he  recover  less  than  that  sum,  the  defend- 
ant, an  executor,  is  entitled  to  costs  under  §  3229.  It  seems  that 
the  proper  course  of  the  holder  of  such  claim  is  to  decline  to  refer 
it  and  bring  an  action  thereon  in  the  Justices'  Court.  LampJiere 
V.  Lamphere,  54  App.  Div.  17,  66  Supp.  270. 

An  action  brought  against  an  executor  to  recover  general 
legacies  with  interest  and  costs,  which  is  defended  by  the  executor 
on  the  ground  that  the  legacies  were  revoked  by  a  codicil  to  the 
will,  is  an  action  at  law,  and  if  it  is  decided  in  favor  of  the  defend- 
ant, the  latter  is  entitled  to  costs  as  a  matter  of  right.     Ladies' 
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Union  Benevolent  Society  v.  Van  Natta,  96  App.  Div.  99,  88 
Supp.  1083. 

In  Matter  of  Ingraliam,  35  Misc.  577,  72  Supp.  62,  the  surro- 
gate arrives  at  the  conclusion  that  in  all  cases  where  disputed 
claims  against  an  estate  are  submitted  to  the  surrogate  for  deter- 
mination, pursuant  to  §  1822,  the  allowance  or  disallowance  of 
costs  to  the  claimant  is  a  matter  of  discretion  with  the  surrogate. 
That  such  discretion  must  be  exercised  within  the  limits  as  to 
amount  provided  for  by  §  2561 ;  that  in  the  exercise  of  such  dis- 
cretion, the  surrogate  should  be  controlled  by  the  same  principles 
applicable  to  the  allowance  of  costs  in  actions  at  law  against 
estates.  That  the  claimant  upon  presentation  of  his  claim,  and 
filing  of  the  proper  consent,  becomes  a  party  to  the  proceeding  and 
may  be  allowed  costs  in  a  proper  case. 

In  all  cases  where  disputed  claims  are  submitted  to  the  surro- 
gate for  determination  on  a  judicial  settlement,  the  allowance  or 
disallowance  of  costs  to  the  claimant  is  in  the  discretion  of  the 
surrogate,  limited  only  by  §  2561.  Matter  of  Coonley,  38  Misc. 
219,  77  Supp.  269. 

Under  the  provisions  of  the  Code,  §§  1822,  1835,  1836  and 
3246,  exempting  executors,  as  such,  from  the  payment  of  costs  un- 
less the  claim  was  unreasonably  resisted  or  neglected,  or  unless  they 
do  not  consent  to  refer  such  claim,  they  are  entitled  to  a  trial 
and  to  exemption  from  costs,  save  in  the  excepted  cases,  until  they 
have  had  one  lawful  trial,  by  which  the  Code  means  a  binding  and 
effective  trial  which  lawfiiUy  determines  their  liability  and  stands 
the  test  of  an  appeal,  if  any.  The  spirit  of  the  statute  does  not 
permit  an  award  of  costs  against  them  on  account  of  their  suc- 
cessful effort  to  obtain  a  right  which  the  law  gives  them.  Ben- 
jamin v.  Ver  Nooy,  168  N.  Y.  578,  affirming  36  App.  Div.  581, 
55  Supp.  796. 

A  referee  appointed  to  hear  and  determine  a  disputed  claim 
against  an  estate  has  no  power  to  award  costs  against  the  executor 
unless  he  finds  the  payment  of  the  claim  was  unreasonably  resisted 
or  neglected.     Matter  of  Baab,  47  App.  Div.  33,  62  Supp.  332. 

A  person,  having  a  claim  against  the  estate  of  an  intestate,  does 
not,  by  bringing  his  action  thereon  against  the  administrator  before 
the  time  has  expired  within  which  the  latter  may,  by  statute,  file 
a  consent  that  the  surrogate  may  hear  and  determine  the  claim, 
excuse  the  filing  of  such  consent;  but  if  such  consent  be  filed  in 
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time,  though  after  the  action  is  begun,  the  claimant  cannot  get 
costs  of  the  action.  DeKalb  Ave.  M.  E.  Church  v.  Keljc,  30  Misc. 
367,  62  Supp.  393. 

After  rejecting  a  creditor's  claim  against  the  estate,  executprs 
have  six  months,  less  ten  days,  in  which  to  consent  to  refer  it,  and 
if  the  creditor  sues  before  that  time,  he  waives  the  costs  to  which 
he  would  otherwise  have  been  entitled,  if  successful.  Roye  v. 
Flynn,  30  Misc.  636,  64  Supp.  252. 

Where  an  executor  incurred  unnecessary  expenses  in  the  defence 
of  a  small  claim,  allowance  therefor  would  be  limited  to  taxable 
costs  and  disbursements.  Matter  of  Wick's  Estate,  33  Misc.  211, 
104  Supp.  717. 

In  Richards  v.  Stillman,  57  App.  Div.  182,  68  Supp.  188, 
affirmed  without  opinion,  172  N.  Y.  632,  the  term  "  judgment  for 
a  sum  of  money  only,"  as  used  in  §  1835,  is  defined,  and  it  is  held 
that  the  provisions  of  that  section  do  not  apply  to  an  action  brought 
against  the  executor  to  foreclose  a  mortgage,  the  payment  of  which 
was  assumed  by  her  testator  and  to  recover  a  deficiency  arising  on 
the  sale. 

Upon  a  reference  it  was  stipulated  "  that  the  costs  of  the  refer- 
ence are  to  be  taxed  as  the  costs  of  the  case,"  and  held  that  as 
plaintiff's  claim  had  not  been  presented  within  the  time  limited  by 
the  notice  to  present  claims,  plaintiffs  were  not  entitled  to  costs. 
That  the  term  "  costs  of  the  reference,"  as  used  in  the  stipulation, 
meant  the  ordinary  expenses  incident  to  the  reference,  namely, 
disbursements,  referee's  fees,  witness  fees  and  other  proper  charges. 
That  as  costs  cannot  be  allowed  the  plaintiffs,  notwithstanding  the 
terms  of  the  stipulation  were  not  entitled  to  recover  for  disburse- 
ments for  the  reason  that  the  recovery  of  the  disbursements  cannot 
stand  except  upon  the  foundation  of  the  recovery  of  costs.  Nichols 
V.  Moloughney,  85  App.  Div.  1,  82  Supp.  949. 

Payment  of  a  claim  against  a  decedent's  estate  cannot  be  deemed 
to  have  been  unreasonably  resisted  or  neglected  by  the  executor 
where  upon  a  jury  trial  subsequently  brought  to  enforce  the  claim 
it  was  reduced  forty  per  cent.  Where  there  is  no  proof  that  de- 
fendant did  not  file  the  consent  provided  for  by  §  1836,  at  least 
ten  days  before  the  expiration  of  six  months  from  the  rejection  of 
the  claim,  nor  any  proof  that  the  action  was  commenced  within 
ten  days  before  such  expiration,  plaintiff  is  not  entitled  to  costs. 
Since  the  amendment  to  §  1836,  Laws  1897,  chapter  469,  a  refusal 


decedents'  estates.  353 

to  refer  does  not  subject  an  executor  to  costs  either  personally  or 
out  of  the  estate  he  represents.  Costs  are  waived  by  the  plaintiff 
where  he  sues  before  expiration  of  five  months  twenty  days  of  the 
days  of  the  rejection  of  the  claim.  Holcomhe  v.  Nettleton,  41 
Misc.  504,  85  Supp.  12. 

Where,  upon  the  trial  of  an  action  on  a  disputed  claim,  the  plain- 
tiff voluntarily  consents  to  a  material  reduction  of  his  claim,  it 
cannot  be  said  the  defense  was  unreasonable,  and  a  certificate  made 
by  the  trial  justice  under  §  1836  to  the  effect  that  payment  of  the 
claim  had  been  unreasonably  resisted  and  neglected  will  be  set 
aside.     Eealey  v.  Malcolm,  75  App.  Div.  422,  78  Supp.  315. 

Where  a  referee  reports  in  favor  of  plaintiff  with  costs  and  certi- 
fies the  action  as  a  difficult  and  extraordinary  one,  and  that  plain- 
tiff is  entitled  to  an  additional  allowance,  and  upon  the  application 
for  such  an  allowance  at  Special  Term  the  defendant  does  not  raise 
the  objection  that  the  referee  made  no  certificate  under  §  1836 ; 
such  an  objection  cannot  be  raised  upon  an  appeal  from  an  order 
granting  an  extra  allowance,  but  it  will  be  assumed  in  support  of 
the  order  that  the  referee  granted  the  necessary  certificate.  Weeks 
v.  Coe,  76  App.  Div.  310,  78  Supp.  477. 

The  word  "  may,"  in  clause  of  §  1836,  which  states  that  "  the 
court  may  award  the  costs  against  the  executor,"  is  to  be  deemed 
equivalent  to  the  word  "  shall."  Carter  v.  Barnum,  24  Misc.  221, 
53  Supp.  574. 

Provisions  of  §  1836  to  the  effect  that  where  an  executor  or 
administrator  unreasonably  resists  or  neglects  payment  of  the 
claim,  or  fails  within  the  statutory  period  to  file  a  consent  that  it  be 
referred,  that  "  the  court  may  award  costs  against  the  executor  or 
administrator,"  are  to  be  construed  in  connection  with  §  2718,  and 
since  the  amendment  to  that  section  in  1893  a  referee  has  the 
same  power  as  the  court  to  award  costs  against  an  executor  or 
administrator  upon  a  claim  referred.  Fisher  v.  Bennett,  21  Misc. 
178,  47  Supp.  114. 

A  claim  against  the  estate  of  a  decedent  cannot  be  said  to  have 
been  unreasonably  resisted  or  neglected  by  executors  where  the 
claimant  never  asserted  her  claim  during  the  lifetime  of  the  de- 
cedent, and  where  it  has  been  by  a  reference  under  the  statute 
materially  reduced.  Ryan  v.  McElroy,  15  App.  Div.  216,  44 
Supp.  196. 

Actions,  Vol.  1  —  23 
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Under  §§  1835  and  1836,  as  they  stood  prior  to  September  1, 
1895,  providing  that  costs  shall  not  be  given  against  an  executor 
upon  a  judgment  for  a  sum  of  money  only  unless  it  appears  either 
that  he  has  unreasonably  resisted  or  neglected  to  pay,  or  has 
refused  to  refer,  a  claim,  the  plaintiff  must  show  affirmatively 
such  unreasonable  resistance  or  neglect,  and  proof  that  he  subse- 
quently recovered  his  full  demand  by  action  is  insufficient  to  that 
end ;  or  else  he  must  prove  that  the  executor  refused  to  refer,  and 
a  mere  rejection  of  the  claim  furnishes  no  evidence  upon  that 
subject.  Ehrenreich  v.  Lichtenberg,  29  Misc.  305,  60  Supp.  513, 
affirming  28  Misc.  789,  59  Supp.  383. 

Under  §§  1822  and  1836  the  executor  has  five  months  and 
twenty  days  after  the  rejection  of  the  claim  to  file  necessary  con- 
sent, and  the  commencement  of  an  action  on  the  claim  before  the 
expiration  of  that  time  operates  as  a  waiver  by  the  claimant  of  the 
filing  of  the  consent  and  of  his  right  to  costs  if  successful.  Hart 
V.  Hart,  45  App.  Div.  280;  cited,  Ballantyne  v.  8teenwerth,  Y9 
App.  Div.  632,  80  Supp.  37. 

In  Osborn  v.  Parker,  66  App.  Div.  277,  72  Supp.  894,  the 
court  expressed  grave  doubt  as  to  the  right  of  Special  Term  to 
interfere  with  the  decision  of  the  referee  by  expunging  the  dis- 
bursements allowed  by  the  referee  and  interpolating  costs  on  behalf 
of  the  defendant,  stating  that  it  is  not  the  province  of  a  court  on 
motion  to  correct  the  errors  of  the  judge  or  referee  committed  on 
the  trial  of  an  action,  but  the  proper  remedy  for  such  error  is  by 
appeal. 

The  provisions  of  this  section  providing  for  costs  are  in  the 
alternative ;  that  is,  where  payment  of  the  claim  was  unreasonably 
resisted  or  neglected,  or  where  the  consent  was  not  filed,  that  the 
claim  should  be  determined  by  the  surrogate  upon  judicial  settle- 
ment, and  an  award  of  costs  may  be  made  against  the  defendant 
in  either  case.  An  award  of  costs  cannot  be  sustained  in  conse- 
quence of  the  failure  to  file  consent  mentioned,  where  it  appears 
that  the  action  was  brought  prior  to  the  expiration  of  five  months 
and  twenty  days  from  the  rejection  of  the  claim,  and  consequently 
during  the  period  in  which  the  defendant  could  have  filed  the 
consent.  Pauley  v.  Milspaugh,  95  App.  Div.  208,  88  Supp. 
565. 

Costs  are  properly  awarded  against  an  administrator  payable 
out  of  the  estate,  when  he  has  no  defence  upon  the  merits,  but 
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simply  sets  up  the  short  statute  of  limitations.  Gardner  v.  Pitcher, 
109  App.  Div.  106,  95  Supp.  6Y8,  affirmed  185  N.  Y.  534. 

Where  the  court  did  not  award  costs  to  either  party  or  certify 
that  the  claim  had  been  duly  presented  and  payment  neglected, 
or  any  of  the  other  facts  mentioned  in  §  1836,  it  was  held  that 
neither  party  was  entitled  to  costs.  German-American  Provision 
Co.  V.  Garrone,  73  App.  Div.  409,  77  Supp.  134. 

Upon  reference  of  the  disputed  claims  against  an  estate  costs 
cannot  be  awarded  against  the  executor,  even  though  the  recovery 
exceeds  $50,  in  the  absence  of  a  certificate,  under  §  1836,  that 
payment  was  unreasonably  resisted  or  neglected.  Darde  v. 
ConMin.,  73  App.  Div.  590,  77  Supp.  39. 

Where  a  disputed  claim  against  an  estate  has  been  referred,  the 
discretion  exercised  by  the  referee  in  awarding  costs  against  the 
estate  cannot  be  reviewed  at  Special  Term,  but  only  by  the  appeal 
from  the  judgment  entered  in  such  report.  Query :  Whether  the 
referee  may  allow  costs  against  the  estate  where  the  claim  was  not 
presented  until  after  the  expiration  of  the  time  limited  for  pre- 
sentation of  claims  and  where  the  referee  finds  the  payment  of 
the  claim  was  not  unreasonably  resisted.  Domeyer  v.  Hoes,  99 
App.  Div.  295,  90  Supp.  1074. 

A  referee  has  no  power  to  allow  the  claimant  costs  in  the  event 
of  his  recovery  unless  he  grants  the  certificate  required  by  §  1836 
that  the  claimant  presented  his  claim  to  the  execiitors  "  and  that 
the  payment  thereof  was  unreasonably  resisted  or  neglected."  A 
statement  in  the  referee's  report  that  the  claimant  is  entitled  to 
recover  a  certain  sum  "  with  the  usual  costs  and  disbursements  " 
is  not  equivalent  to  the  certificate.  The  certificate  is  not  neces- 
sary to  enable  the  claimant  to  recover  his  disbursements.  Louns- 
hury  V.  Sherwood,  53  App.  Div.  318,  65  Supp.  676. 

As  soon  as  a  claim  against  an  estate  has  been  referred  under 
§  2718  the  matter  becomes  an  action  in  the  Supreme  Court,  and 
the  claimant,  if  successful,  is  as  matter  of  right  entitled  to  costs 
against  the  executors,  where  the  referee  certifies  that  payment  has 
been  unreasonably  resisted  or  neglected.  Such  a  certificate  may 
be  a  paper  separate  from  his  report,  and  he  may  execute  it  after 
he  has  made  his  report.  Brainard  v.  DeGraef,  29  Misc.  560,  61 
Supp.  953. 

Upon  the  recovery  of  judgment  for  money  against  an  executor 
as  such,  costs  cannot  be  awarded  against  him  unless  the  demand 
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of  the  plaintiff  was  properly  presented  and  payment  thereof  was 
unreasonably  resisted  or  neglected,  or  unless  the  executor  did  not 
consent  to  refer  according  to  the  provisions  of  §§  1822,  1835,  1836 
and  3246.  Benjamin  v.  VerNooy,  168  N.  Y.  578,  modifying  36 
App.  Div.  581,  55  Supp.  796. 

Where  the  Court  of  Appeals  has  reversed  a  judgment  against 
executors  and  orders  a  new  trial  with  costs  to  abide  the  event,  and 
a  second  trial  resulted  unsuccessfully  for  them,  the  Special  Term 
has  no  power  to  award  costs  against  them,  since,  while  the  pro- 
visions of  the  Code  relative  to  costs  of  appeal  are  general,  when 
read  in  connection  with  1836,  they  become  subordinate  to  it,  since 
the  latter  lays  down  a  general  rule  governing  the  costs  against 
executors.  Benjamin  v.  Ver  Nooy,  168  N.  Y.  578,  modifying  36 
App.  Div.  581,  55  Supp.  796. 

Under  §  1836  an  award  of  costs  against  an  executor  may  be 
made  either  on  the  ground  of  imreasonable  resistance  or  neglect  or 
the  failure  to  file  the  consent  provided  for  by  §  1822.  Pauly  v, 
Millspaugh,  95  App.  Div.  208,  88  Supp.  565. 

A  judgment  in  foreclosure  for  deficiency,  including  costs, 
against  an  executor,  is  not  a  "  judgment  for  the  sum  of  money 
only,"  so  as  to  authorize  an  award  of  costs  against  him.  Bich- 
ards  V.  Stillman,  57  App.  Div.  182,  68  Supp.  188,  affirmed  with- 
out opinion,  172  K  Y.  632. 

The  refusal  of  executors  to  acquiesce  in  adverse  determination 
by  the  Appellate  Division,  although  the  correctness  of  such  deter- 
mination was  quite  clear,  does  not  establish  that  they  were  guilty 
of  bad  faith  and  mismanagement  in  the  prosecution  of  the  appeal 
within  the  meaning  of  §  3246.  Harrington  v.  Strong,  49  App. 
Div.  39,  63  Supp.  257. 

Where  the  right  to  maintain  an  attachment  against  executors  is 
based  upon  matters  entirely  independent  of  the  administration  of 
the  estate,  plaintiff's  right  to  costs  is  governed  by  §  3246,  and  not 
by  §§  1835  and  1836.  Dunn  v.  Arhenlaugh,  48  App.  Div.  518, 
62  Supp.  861,  affirmed  without  opinion,  165  E".  Y.  669. 

The  provisions  of  the  Code  relative  to  costs  in  actions  against 
executors  do  not  apply  to  an  action  brought  against  executors  and 
trustees  in  their  representative  capacity  on  a  contract  made  by 
them  after  the  death  of  their  testator.  O'Brien  v.  Jackson,  43 
App.  Div.  171,  58  Supp.  1044,  reversed,  167  IST.  Y.  31. 

Costs  to  the  successful  party,  one  of  the  claimants  of  a  disputed 
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claim  against  the  estate  of  a  decedent,  which  claim  has  been 
referred  to  the  surrogate  to  be  decided  upon  his  judicial  settle- 
ment, are  discretionary,  limited  by  §  2561,  and  the  principles 
governing  costs  in  actions  at  law  against  estates  apply.  Matter 
of  Ingraham,  35  Misc.  577,  72  Supp.  62. 

A  creditor  of  a  decedent  estate  must  affirmatively  establish  that 
he  has  fully  complied  with  the  law  in  all  the  preliminary  matters 
before  he  can  recover  costs  in  an  action  brought  against  an  execu- 
tor.    Ehrenreich  v.  Lichtenberg,  29  Misc.  305,  60  Supp.  513. 

Where  a  prima  facie  claim  of  executors  against  another  estate 
is  defeated  on  appeal  on  a  technicality,  they  will  be  liable  only 
for  the  disbursements  for  referee's  fees.  Matter  of  Baldwind,  30 
Misc.  169,  63  Supp.  727. 

An  award  of  costs  against  an  executor  on  the  ground  that  he 
failed  to  file  the  consent  provided  for  in  §  1822,  must  be  made 
when  it  appears  that  the  action  was  brought  before  the  expiration 
of  five  months  and  twenty  days  after  rejection  of  the  claim. 
Pauley  v.  Millspaugh,  95  App.  Div.  208,  88  Supp.  565. 

Under  §§  1822  and  1836  an  executor  has  five  months  and  twenty 
days,  after  rejection  of  a  claim,  to  file  necessary  consent,  and  the 
commencement  of  an  action  on  the  claim  before  the  expiration  of 
that  time  operates  as  a  waiver  by  the  claimant  of  the  filing  of  the 
consent  and  to  his  right  to  costs  if  successful.  Hart  v.  Hart,  45 
App.  Div.  280,  61  Supp.  131. 

Under  §  1836  an  executor's  refusal  to  refer  a  claim  against  the 
estate  will  not  subject  him,  either  personally  or  in  his  representa- 
tive capacity,  to  the  payment  of  costs.  Holcombe  v.  Nettleton, 
41  Misc.  504,  85  Supp.  12. 

When  in  an  action  against  an  executor  to  recover  on  the  claim, 
there  is  no  proof  that  the  executor  did  not  file  the  consent  provided 
for  by  §  1836  at  least  ten  days  before  the  expiration  of  six 
months  from  the  rejection  of  the  claim,  nor  that  suit  was  brought 
within  ten  days  before  such  expiration,  plaintiff  is  not  entitled  to 
costs.     Holcomb  v.  Nettleton,  41  Misc.  504,  85  Supp.  12. 

The  word  "may"  in  §  1836,  providing  that  the  court  may 
award  costs  in  either  of  the  contingencies  therein  mentioned, 
should  have  the  effect  of  "  shall."  Carter  v.  Barrmm,  24  Misc. 
220,  53  Supp.  539. 

A  referee  has  power  to  award  costs  against  an  executor  in  an 
action  upon  a  claim  against  a  decedent's  estate,  payment  of  which 
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was  unreasonably  resisted  by  an  executor,  and  the  court  may  add 
an  additional  allowance.  Fisher  v.  Bennett,  21  Misc.  178,  47 
Supp.  114. 

A  certificate  made  by  the  trial  judge  to  the  effect  that  payment 
of  the  claim  against  an  estate  has  been  unreasonably  resisted  should 
be  set  aside  where  it  appears  that  upon  the  trial  the  claimant  con- 
sented to  a  material  reduction  of  his  claim.  Healy  v.  Malcolm, 
75  App.  Div.  422,  78  Supp.  315. 

"Where  a  claim  was  materially  reduced  on  a  reference,  it  is 
error  to  award  plaintiff  costs  on  the  ground  that  the  payment  was 
unreasonably  neglected  or  refused.  By  cm  v.  McElroy,  15  App. 
Div.  216,  44  Supp.  196;  Anderson  v.  McCann,  14  App.  Div.  365, 
43  Supp.  956;  Eolcomhe,  v.  Nettleton,  41  Misc.  504,  85  Supp. 
12 ;  Matter  of  Ingraham,  35  Misc.  577,  72  Supp.  62. 

ARTICLE    V. 

ACnON  BY  LEGATEE  AGAINST  EXECTJ'TOR  AND  ITS  EFFECT, 

§  i8ig.  Action  by  legatee^  etc.,  against  executor,  etc.,  358. 

§  1820.  Id  J  by  infatit;  guardian's  bond,  358. 

§  1 82 1.    When  action  barred  by  judgment  against  heir,  etc.,  358. 

§  1819.   Action  by  legatee,  etc.,  against  executor,  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  letters  testa- 
mentary or  letters  of  administration,  an  executor  or  administrator  refuses, 
upon  demand,  to  pay  a  legacy,  or  distributive  share,  the  person  entitled 
thereto  may  maintain  such  an  action  against  him,  as  the  case  requires.  But 
for  the  purpose  of  computing  the  time,  within  which  such  an  action  must  be 
commenced,  the  cause  of  action  is  deemed  to  accrue  when  the  executor's  or  ad- 
ministrator's account  is  judicially  settled,  and  not  before. 

§  1820.   Id.;  by  infant;  guardian's  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  ;fa'vor  an  action  is  brought,  as 
prescribed  in  the  last  section,  must,  unless  he  is  also  the  general  guardian, 
execute  and  file  with  the  clerk,  before  the  commencement  of  the  action,  a 
bond  to  the  infant,  with  at  least  two  sufBcient  sureties,  in  a  penalty  fixed 
by  a  judge  of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age,  or,  in  case  of  his  death,  to  his  personal 
representatives,  for  all  money  or  property,  which  the  guardian  may  receive, 
by  reason  of  the  legacy  or  distributive  share. 

§   1821.    'Wlien  action  barred  by  judgment  against  heir,  etc. 

A  final  judgment  against  an  heir  or  devisee  bars  an  action  against  the  ex- 
ecutor or  administrator  of  the  decedent,  for  the  same  cause,  and  every  other 
remedy  to  enforce  payment  thereof  out  of  the  decedent's  property,  unless  an 
execution  against  property,  issued  upon  the  judgment,  has  been  returned 
wholly  or  partly  unsatisfied,  or  sufiieient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to  the  judgment  debtor.  But,  if  the 
judgment  was  recovered  for  a  debt  or  legacy,  expressly  charged  upon  the  es- 
tate descended  or  devised,  the  bar  is  absolute. 
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A  legatee  can  sue  for  his  legacy  without  joining  other  legatees, 
unless  he  is  a  residuary  legatee.  Cromer  v.  Pinckney,  3  Barb.  Ch. 
466.  But  otherwise  as  to  a  residuary  legatee.  Tonnelle  v.  Hall, 
3  Abb.  205  ;  Trustees  Auburn  Theological  Seminary  v.  Kellogg,  16 
IT.  Y.  83.  And  where  the  fund  is  insufficient  to  pay  in  full,  all 
interested  should  be  made  parties.  Towner  v.  Tooley,  38  Barb. 
598.  A  legatee  may  sue  to  recover  specific  securities  given  him 
by  legacy.  Sere  v.  Coit,  5  Abb.  481.  The  mere  failure  of  an 
executor  to  pay  to  a  legatee  the  full  amount  of  his  legacy  will  not, 
in  absence  of  proof  of  improper  conduct,  authorize  an  action  to  be 
brought  against  him  individually  therefor.  HurTbut  v.  Durant, 
21  Hun,  481.  In  an  action  for  a  legacy,  which  is  alleged  to  have 
been  paid  to  a  stranger,  the  latter  is  not  a  necessary  party.  Olea- 
son  V.  Thayer,  24  Barb.  82.  A  legatee,  as  such,  cannot  maintain 
an  action  against  a  debtor  of  the  testator.  Whitney  v.  Coapman, 
39  Barb.  482.  Where  the  executor  of  a  debtor's  estate  is  also 
administrator  of  the  creditor's  estate,  a  legatee  may  maintain  an 
action  for  the  construction  of  the  wills,  an  accounting  and  the 
payment  of  his  legacy,  joining  other  creditors  having  claims  of 
equal  degree,  but  the  executor  of  the  debtor's  estate  must  be  dis- 
tinctly made  a  party  as  such.  Fisher  v.  Huhiell,  7  Lans.  481. 
An  action  at  law  lies  for  a  legacy  if  the  devisee  has  entered  and 
promised  to  pay.  Part  payment  is  conclusive  evidence  of  such 
promise.  Beecker  v.  Beecher,  7  Johns.  99;  Yan  Orden  v.  Yan 
Orden,  10  Johns.  30;  Kelsey  v.  Deyo,  10  Cow.  133;  Tole  v. 
Hardy,  6  Cow.  333.  There  is  no  statute  of  limitations  relating 
to  charges  on  real  estate  for  the  payment  of  legacies.  Shannon 
v.  Strader,  36  Hun,  47.  In  American  Bible  Society  v.  Hebard, 
51  Barb.  552,  it  was  held,  that  where  more  than  six  years  had 
elapsed  since  the  expiration  of  the  year  after  the  granting  of  let- 
ters, the  claim  of  the  legatee  was  barred  by  statute  of  limitations. 

In  Cole  V.  Terpenning,  25  Hun,  483,  it  was  held  that  the  statute 
of  limitations  ran  against  a  petition  to  compel  an  executor  to 
account;  the  petition  in  this  case  was  filed  before  the  Code  went 
into  effect.  In  Estate  of  Collins,  6  Civ.  Pro.  R.  84,  it  is  held  that 
since  §  1819  provides  that  the  right  to  bring  an  action  to  recover 
a  distributive  share  is  not  deemed  to  accrue  until  the  adcounts  of 
the  executor  have  been  judicially  settled,  a  proceeding  for  an 
accounting  is  not  barred  by  the  statute  of  limitations.  The 
remedy,  under  this  section,  is  not  barred  until  at  least  six  years 
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after  the  judicial  settlement  of  the  executor's  account.  Quachen- 
hush  V.  Quachenhush,  42  Hun,  329.  It  is  held,  however,  in 
Matter  of  Van  DyTce,  44  Hun,  394,  that  this  section  was  intended 
to  apply  to  actions  only,  and  not  to  special  proceedings,  and  it 
effected  no  change  in  the  law  prescribing  the  time  within  which 
proceedings  to  compel  an  executor  or  administrator  to  account 
before  a  surrogate  must  be  commenced.  In  Drahe  v.  Wilkie,  30 
Hun,  537,  it  is  held  that  when  a  proceeding  was  taken  in  Surro- 
gate's Court  to  compel  payment  of  legacy,  and  six  years  had  not 
elapsed  from  the  time  the  legatee  had  knowledge  of  the  facts  upon 
which  his  right  to  make  a  demand  of  payment  depended,  the 
proceeding  was  not  barred  by  the  statute  of  limitations.  Thi^ 
section  did  not  take  effect  until  September  1,  1880,  and  does  not 
aid  cases  where  the  statute  of  limitations  had  then  run.  Butler 
V.  Johnson,  4  St.  Rep.  151.  Interest  is  allowable  upon  general 
legacies  only  from  the  expiration  of  one  year  from  the  time  letters 
testamentary  are  granted.  Kerr  v.  Dougherty,  17  Hun,  341, 
affirmed,  79  K  Y.  327. 

But  where  a  legacy  to  an  infant,  as  to  whom  the  testator  is 
in  loco  parentis,  is  made  payable  when  the  infant  becomes  of  age, 
and  such  legatee  has  no  other  provision  in  his  lifetime,  or  any 
maintenance  allotted  by  the  will,  the  legacy  carries  interest  from 
the  time  of  the  death  of  the  testator.  It  is  not  intended  from  the 
application  of  the  rule  that  the  testator  should  have  been  under  a 
legal  obligation  to  support  the  legatee.  It  is  sufficient  that  he 
has  voluntarily  assumed  such  a  relation.  The  general  guardian 
of  an  infant  legatee  can  maintain  an  action  to  recover  a  legacy 
bequeathed  to  the  infant  by  the  will  of  the  defendant's  testator. 
Thomas  v.  Bennett,  56  Barb.  197;  Hauenstein  v.  Kull,  59  How. 
25;  Coakley  v.  Mahar,  36  Hun,  157;  Bayer  v.  Phillips,  10  Civ. 
Pro.  K.  227 ;  Perkins  v.  Stimmel,  42  Hun,  520.  It  is  not  neces- 
sary to  allege  that  the  Surrogate's  Court  has  made  an  order  that 
the  legacy  should  be  paid  to  plaintiff,  or  that  the  plaintiff  has 
given  security  required  to  be  given  to  entitle  him  to  receive  a 
legacy  in  a  proceeding  before  the  surrogate,  or  that  it  has  not 
been  paid  into  Surrogate's  Court.  Wall  v.  Bulger,  46  Hun,  346. 
Such  an  action,  while  pending  and  undetermined,  is  a  bar  to  a 
proceeding  in  Surrogate's  Court  to  compel  payment  of  a  legacy. 
Lewis  V.  Moloney,  12  Hun,  207  ;  Pittman  v.  Johnson,  35  Hun,  41, 
affirmed,  102  N".  Y.  742.  As  to  when  statute  of  limitations  begins 
to  run,  see  Estate  of  Thompson,  8  St.  Rep.  751. 
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One  of  two  claimants  to  a  specific  legacy  is  not  bound  by  a 
judgment  in  an  action  to  wbich  he  is  not  a  party,  against  tlie 
executors  of  the  will,  to  recover  the  same  legacy  for  the  estate  of 
the  other  claimant.  The  executors  do  not,  in  such  an  action, 
represent  the  absent  claimant,  as  they  are  simply  stakeholders  as 
to  the  legacy,  and  the  estate  is  not  increased  or  diminished  by 
the  determination  of  the  controversy  between  the  parties;  so  held 
where  one  of  the  defendant's  executors  in  the  former  action  was 
also  a  co-plaintiff,  being  an  executor  of  the  will  of  the  deceased 
legatee  under  the  latter  will,  and,  therefore,  the  person  chiefly 
interested  in  sustaining  the  judgment  in  favor  of  the  plaintiffs  in 
that  action.  Weeks  v.  Weeks,  16  Abb.  'N.  C.  143.  It  is  no 
defence  to  an  action,  under  this  section,  that  the  executor  has  paid 
the  legacy  to  another  person.  Weeks  v.  Ostrander,  52  Super.  Ct. 
512.  The  Supreme  Court  has  concurrent  jurisdiction  with  the 
Surrogate's  Court  to  enforce  the  payment  of  legacies,  and  an 
action  for  that  purpose,  while  pending  under  this  section  and 
undetermined,  bars  a  proceeding  for  an  accounting  before  the  sur- 
rogate. Wall  V.  Bulger,  12  St.  Eep.  215 ;  Lewis  v.  Moloney,  12 
Hun,  207. 

Where  an  account  shows  that  various  payments  must  be  madt 
before  a  residuary  legatee's  interest  can  be  ascertained,  such 
interest  is  not  barred,  although  the  will  was  probated  more  than 
twenty  years  before  the  accounting.     Matter  of  May,  9  Supp.  785. 

The  effect  of  §  1819  is  considered  in  Butler  v.  Johnson,  111 
N.  Y.  204,  affirming  same  case,  41  Hun,  206. 

Provisions  of  §  1819,  giving  legatees  and  next  of  kin  one  year 
after  judicial  settlement  of  an  account  to  bring  suit  against  an 
executor,  if  he  refuses  to  pay  on  demand,  apply  only  to  action 
and  does  not  give  a  legatee  right  to  cite  the  executor  to  account 
in  a  Surrogate's  Court  after  the  statute  of  limitations  has  run 
against  the  legacy.  The  provision  of  the  statute  of  limitations 
which  declares  that  in  case  of  fiduciary  capacity,  where  a  demand 
is  necessary,  the  statute  is  to  be  computed  from  the  time  the 
party  had  actual  knowledge  of  the  facts,  does  not  apply  as  between 
the  executor  and  legatees  or  next  of  kin.  Matter  of  Dunham, 
22  Abb.  N.  C.  479,  following  Matter  of  Van  Dyke,  44  Hun,  394. 
Where  in  an  action  to  recover  a  balance  of  a  legacy  which  is 
alleged  to  be  due  and  to  have  been  demanded,  defendant  denied 
that  said  alleged  balance  had  been  demanded  as  alleged  in  the 
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complaint,  it  was  held  that  this  raised  an  issue  which  must  be 
tried.     Kennagh  v.  McGolgan,  21  St.  Rep.  326. 

Section  1819  applies  to  all  cases  except  where  the  statute  of 
limitations  had  accrued  before  its  passage.  Matter  of  Mm/,  31 
St.  Rep.  50,  citing  Estate  of  Van  Dyke,  1  St.  Rep.  710. 

The  meaning  of  the  section  is  construed  in  Maiter  of  Hodgman, 
31  St.  Rep.  479,  discussing  Butler  v.  Johnson,  111  K  Y.  204; 
Matter  of  Latz,  33  Hun,  618,  and  numeroiis  other  authorities. 

This  section  does  not  embrace  special  proceedings,  but  relates 
to  actions  only.  Matter  of  Perry,  37  St.  Rep.  576,  15  Supp.  535 ; 
Matter  of  Nicholls,  8  Supp.  7. 

The  exception  in  favor  of  a  legatee  or  distributee  is  the  only 
one  to  the  rule  that  the  statute  of  limitations  is  a  bar  to  the  right 
of  a  creditor  to  compel  an  executor  or  administrator  to  account 
after  six  years  have  elapsed  since  the  right  to  compel  such  account- 
ing accrued.     Matter  of  KirJcpatriclc,  9  Misc.  228,  30  Supp.  283. 

A  legatee,  whose  legacy  is  by  will  made  a  lien  upon  the  real 
property  devised  thereunder,  must,  in  an  action  brought  against  the 
devisee's  successors  in  title  and  the  holder  of  a  mortgage  executed 
by  the  devisee,  prove  as  a  part  of  her  substantive  case  that  the 
legacy  is  a  subsisting  lien  and  remains  unpaid,  in  order  to  estab- 
lish the  lien  of  the  legacy  and  to  have  the  land  sold  in  satisfaction 
thereof.  This  is  so  whether  the  action  is  brought  under  this 
section  or  is  the  ordinary  action  in  equity.  Gonleling  v.  WeaiJier- 
wax,  90  App.  Div.  585,  86  Supp.  139,  affirmed,  181  K  Y.  258. 

In  Leonard  v.  Harvey,  63  App.  Div.  294,  71  Supp.  546,  it  was 
held  that  this  section  refers  solely  to  an  action  against  an  executor 
for  the  recovery  of  a  legacy,  that  its  purpose  is  to  enable  the  execu- 
tor to  realize  the  assets  and  adjust  the  liabilities  of  the  estate 
before  he  can  be  vexed  by  suits  of  legatees ;  that  it  is  the  com- 
plement of  §  2721,  which  forbids  a  payment  of  any  legacy  until 
one  year  after  grant  of  letters.  Judgment  modified,  173  N.  Y. 
352. 

ARTICLE    VI. 

JUDGMENT  AND  EXECUTION   AGAINST  EXECUTORS. 

§  1823-  Decedent's  real  property  not  bound  by  judgment  against  executor, 

etc.,  363. 
§  1825.  Leave  to  issue  execution  against  executor,  etc.,  363. 
I  1826.  Id.;  how  procured;  order;  and  contents  thereof  ,  363. 
§  1827.  Security  may  be  required  from  a  legatee,  363. 
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§  1823.  Decedent's  real  property  not  bound  by  judgment  against 
ezecntor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or  in  any  way 
affected,  by  a  judgment  against  liis  executor  or  administrator,  and  is  not  liable 
to  be  sold  by  virtue  of  an  execution  issued  upon  such  a  judgment,  unless  the 
judgment  is  expressly  made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

§  1825.   Iieave  to  issue  execution  against  executor,  etc. 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum  of  money, 
against  an  executor  or  administrator,  in  his  representative  capacity,  until  an 
order  permitting  it  to  be  issued  has  been  made  by  the  surrogate  from  whose 
court  the  letters  were  issued.  Such  an  order  must  specify  the  sum  to  be  col- 
lected, and  the  execution  must  be  indorsed  with  a  direction  to  collect  that 
sum. 

§  1826.   Id.;  h-Ofsr  procured;  order;  and  contents  thereof. 

At  least  six  days'  notice  of  the  application  for  an  order  specified  in  the  last 
section,  must  be  personally  served  upon  the  executor  or  administrator,  unless 
it  appears  that  service  cannot  be  so  made  with  due  diligence;  in  which  case 
notice  must  be  given  to  such  persons,  and  in  such  manner  as  the  surrogate 
directs,  by  an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums  chargeable  against 
them  for  expenses,  and  for  claims  entitled  to  priority  as  against  the  plaintiff, 
are  not,  or  will  not  be,  sufficient  to  pay  all  the  debts,  legacies  or  other  claims 
of  the  class  to  which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  exeeviiion  shall  not  exceed  the  plaintiff's  just  proportion  of  the 
assets.  In  that  case,  one  or  more  orders  may  be  afterwards  made  in  like 
manner,  and  one  or  more  executions  may  be  afterwards  issued,  whenever  it 
appears  that  the  sum  directed  to  be  collected  by  the  first  execution  is  less  than 
Ihe  plaintiff's  just  proportion. 

§  1827.   Security  may  be  required  from  a  legatee. 

Where  a  judgment  has  been  rendered  against  an  executor  or  administrator, 
for  a  legacy  or  distributive  share,  the  surrogate,  before  granting  an  order 
permitting  an  execution  to  be  issued  thereupon,  may,  and  in  a  proper  case 
must,  require  the  applicant  to  file  in  his  office  an  undertaking  to  the  defend- 
ant, in  such  a  sum  and  with  such  sureties  as  the  surrogate  directs,  to  the 
effect  that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sums  for  which  the  defendant 
is  chargeable  for  expenses,  claims  entitled  to  priority  as  against  the  applicant, 
and  the  other  legacies  or  distributive  shares,  of  the  class  to  which  the  appli- 
cant's claim  belongs,  the  plaintiff^  will  refund  to  the  defendant  the  sum  so  col- 
lected, or  such  ratable  part  thereof,  with  the  other  legatees  or  representatives 
of  the  same  class,  as  is  necessary  to  make  up  the  defioincy. 

The  provisions  of  §§  1380,  1381  and  1382  must  be  complied 
■with  in  order  that  an  execution  may  issue  against  the  property  of 
a  decedent.  Leave  to  issue  execution  must  be  obtained  from  the 
court  in  which  the  judgment  was  obtained  and  also  from  the 
Surrogate's  Court.  Execution  cannot  issue  without  leave  from 
both  tribunals. 
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The  court  of  law  adjudges  the  legal  rights  of  the  parties  and 
that  the  creditor  is  entitled  to  enforce  the  judgment  against  prop- 
erty in  possession  of  the  personal  representative. 

The  surrogate  passes  upon  the  rights  of  the  creditor  in  yiew 
of  the  conflicting  or  equal  claims  of  others  upon  the  estate;  either 
proceeding  may  be  first  taken,  or  they  may  proceed  pari  passu. 
Marine  Bank  of  Chicago  v.  Van  Brunt,  49  N.  Y.  160. 

Sections  1380  and  1381  are  long  and  complicated  and  are  not 
given  here,  as  they  are  fully  considered  in  works  on  practice 
treating  of  enforcement  of  judgments  by  execution. 

Section  1371  as  to  the  form  of  execution  against  executors  and 
administrators. 

An  application  for  leave  to  issue  an  execution  is  a  special  pro- 
ceeding instituted  upon  petition  by  an  order  to  show  cause. 
Matter  of  Mahoney,  88  App.  Div.  140,  84  Supp.  329. 

An  execution  to  be  satisfied  out  of  the  property  of  an  estate  can 
only  be  issued  by  express  order  and  after  notice  under  §§  1825 
and  1826,  and  such  execution  should  be  in  the  form  prescribed  by 
§  1371.     Matter  of  Quackenboss,  38  Misc.  66,  76  Supp.  964. 

An  action  based  upon  a  judgment,  rendered  against  executors 
in  their  representative  capacity,  is  not  maintainable  to  set  aside, 
as  fraudulent  against  creditors,  a  conveyance  of  real  estate  made 
by  decedent.  The  judgment  is  not  a  lien  upon  the  land,  and 
so  it  may  not  be  sold  under  an  execution  issued  thereon.  The 
conveyance,  therefore,  is  no  obstruction  to  any  lien  the  judgment- 
creditor  has,  or  to  the  enforcement  of  any  execution  issued  upon  his 
judgment.  It  seems  it  is  the  duty  of  the  executors,  in  case  of  such 
fraudulent  conveyance,  where  there  are  not  assets  sufficient  to  pay 
the  debts,  to  retain  the  land  for  the  benefit  of  all  the  creditors 
under  chapter  314,  Laws  1858  (now  §  232,  Real  Property 
Law),  and  no  one  creditor  can  appropriate  it  for  his  own  bene- 
fit; an  executor  can  be  compelled  to  bring  such  an  action  by 
the  surrogate,  and  it  is  no  bar  to  such  relief  that  one  of  the 
executors  is  the  fraudulent  grantee.  Lichtenberg  v.  Herdt- 
felder,  103  W.  Y.  203.  A  judgment  recovered  against  execu- 
tors does  not  become  a  lien  upon  the  real  estate  of  their  testator. 
It  is  not  even  evidence  against  the  persons  entitled  thereto, 
and  in  no  way  binds  them.  Piatt  v.  Piatt,  105  N.  Y.  496, 
citing  Ferguson  v.  Brooms,  1  Bradf.  10 ;  Dodge  v.  Thompson,  13 
Week.  Dig.  104;  Sharpe  v.  Freeman,  45  E".  Y.  802;  Dodge,  v. 
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Stevens^  94  N.  Y.  209.  An  execution  cannot  issue  against  a 
decedent's  real  property  on  a  judgment  against  his  personal  repre- 
sentatives.    James  v.  Beesley,  4  Kedf.  236. 

The  real  property  of  a  decedent  is  not  hound  or  in  any  way 
affected  by  the  judgment  against  his  executor  or  administrator, 
and  is  not  liable  to  be  sold  by  virtue  of  an  execution  thereon, 
unless  by  the  specific  terms  of  the  judgment  affecting  the  par- 
ticular property.     Hoxie  v.  Kennedy,  15  Civ.  Pro.  E.  185. 

A  judgment  recovered  against  executors  for  work  and  materials 
furnished  under  a  contract  with  them  for  improvements  upon  a 
parcel  of  property  of  the  estate  other  than  that  foreclosed,  is  not 
a  lien  upon  and  is  not  payable  out  of  the  surplus  moneys  arising 
on  a  sale  in  foreclosure.  Mander  v.  Low,  12  Misc.  316,  24  Civ. 
Pro.  E.  368,  67  St.  Kep.  544,  citing  In  re.  Hesdra  Estate,  23 
Supp.  842. 

Under  §§  1825  and  1826,  the  surrogate  has  no  power  to  3rmit 
an  execution  against  real  estate.  Matter  of  Jansen,  9  Supp. 
451. 

Executions  can  only  be  issued  on  judgment  by  leave  of  the 
surrogate,  and  only  for  such  a  sum  as  is  properly  applicable  thereon 
from  the  estate.  Matson  v.  Abhy,  53  St.  E«p.  794,  70  Hun,  475. 
On  appeal,  141  N.  Y.  179,  the  judgment  below  was  modified,  and 
it  was  held  that  an  award  of  costs  against  an  executor  or  admin- 
istrator without  a  certificate  of  the  trial  judge  showing  the  facts 
on  which  the  award  is  based  is  error. 

Before  an  execution  issues  it  should  appear  there  were  assets 
sufficient  to  pay  all  the  debts  of  the  decedent,  or  there  should  be 
a  direction  that  a  just  proportion  of  the  assets  be  applied  to  pay- 
ment of  the  judgment.  Matter  of  Boyle,  29  St.  Eep.  946,  citing 
Sippel  V.  Maclclin,  2  Dem.  219;  Peters  v.  Carr,  2  Dem.  22. 

The  proceeding  to  obtain  an  order  to  issue  execution  in  such 
case  seems  necessarily  to  involve  an  accounting  of  some  kind,  for 
it  is  necessary  to  show  that  the  executor  has  assets  above  expenses 
and  above  prior  claims,  and  also  what  is  plaintiff's  just  proportion 
of  such  assets.     Matter  of  Hodgman,  31  St.  Eep.  479. 

This  provision  of  the  Code  does  not  authorize  supplementary 
proceedings  upon  a  judgment.     Collins  v.  Beebe,  27  St.  Eep.  4. 

In  Columbus  Watch  Co.  v.  Hodenpyl,  48  St.  Eep.  446,  §§  1825 
and  1826  of  the  Code  were  construed  in  connection  with  §  1371. 

The  codifiers  says  that  §  1826  completes  the  general  scheme  for 
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the  recovery  and  collection  of  debts,  which  they  proposed  in  lieu 
of  the  old  system,  and  that  an  attempt  has  been  made  to  render 
the  actual  issue  of  an  execution  unnecessary  in  a  majority  of  cases. 
Petition  for  leave  to  issue  execution  must  be  verified  —  Matter  of 
Howell,  2  Eedf.  299  —  and  must  contain  allegation  of  existence 
of  assets  applicable  to  the  judgment.  M etcher  v.  Fish,  4  Eedf. 
22.  Where  sufficient  assets  clearly  appear,  the  surrogate  should 
allow  execution  to  issue.  Smith  v.  Howell,  2  Eedf.  325.  It  was 
held,  in  Matter  of  Nichols,  4  Eedf.  228,  that  on  inquiry  arising 
as  to  amount  of  assets  in  hands  of  executor,  fees  paid  his  counsel 
in  the  action  could  not  be  deducted;  and  a  like  rule  is  held  in 
Field  V.  Field,  2  Eedf.  160.  It  was  held,  under  like  provision  of 
Eevised  Statutes,  that  though  the  surrogate  had  power  to  allow 
execution  to  issue  without  an  accounting,  that  such  permission 
ought  not  to  be  granted,  except  some  sort  of  an  accounting  had 
been  made  or  satisfactory  evidence  given  that  there  were  assets  in 
the  hands  of  the  executor  applicable  to  the  judgment.  It  is 
better  practice  to  allege  in  the  petition  existence  of  assets,  and  if 
not  alleged,  the  failure  of  the  executor  to  deny  that  fact  will  not 
be  an  admission  of  assets.  Melcher  v.  FisTe,  4  Eedf.  36 ;  Hauselt 
V.  Oans,  1  Dem.  36 ;  Peters  v.  Carr,  2  Dem.  22.  Personal  rep- 
resentatives and  parties  in  interest  are  entitled  to  notice  of  an 
application  to  issue  execution.  Marine  Bank  of  Chicago  v.  Van 
Brunt,  49  IST.  Y.  160.  The  creditor  need  not  ask  for  an  account- 
ing where  one  has  been  rendered.  Smith  v.  Howell,  2  Eedf.  325. 
An  execution  issued  under  §  2554,  upon  a  decree  of  a  Surrogate's 
Court,  does  not  require  leave  of  the  court.  Peyser  v.  Wendt,  2 
Dem.  221 ;  Joel  v.  Bitterman,  2  Dem.  242.  The  provisions  of  2 
E.  S.  116,  §§  19,  20,  21,  regarding  the  issuing  of  executions  on 
judgments  obtained  against  "  any  executor  or  administrator,  after 
a  trial  at  law,"  relate  only  to  cases  where  such  representative  has 
disputed  the  debt,  and  subjected  the  creditor  to  a  litigation;  no 
preference  is  given  to  the  jiidgment-creditor,  and  execution,  if 
one  is  permitted,  is  to  be  paid  only  in  the  proportion  paid  to 
other  creditors.     Schnidtz  v.  Langhaar,  88  IN".  Y.  503. 

It  is  not  an  answer  for  the  representative  to  allege  that  he  has 
not  in  hand  money  to  pay  the  claim,  for  he  may  have  part  of  it; 
he  must  state  the  amount  of  assets  of  the  estate,  their  condition, 
expenses  and  state  of  the  fund.  Estate  of  Wilson,  3  Law  Bull. 
87 ;  Keyser  v.  Kelly,  4  Eedf.  157.     The  surrogate  cannot  receive 
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evidence  as  to  the  legality  or  propriety  of  the  judgment.  Free- 
man V.  Nelson,  4  Kedf.  374 ;  Glacvus  v.  Fogel,  4  Kedf .  516 ;  Keyser 
V.  Kelly,  4  Kedf.  157.  Motion  papers,  to  set  aside  an  order  grant- 
ing leave  to  issue  an  execution  against  an  executor,  may  be  served 
on  the  attorney,  where  the  judgment-creditor  is  a  non-resident. 
Matter  of  McCann,  4  Eedf.  115.  A  surrogate's  order  granting 
leave  to  issue  execution  against  executors  is  a  sufficient  adjudica- 
tion of  the  existence  of  assets.  Matter  of  Clark,  2  Abb.  N.  C. 
208.  These  provisions  are  inapplicable  to  a  judgment  in  an  action 
originally  commenced  against  a  decedent.  Thatcher  v.  Bancroft, 
15  Abb.  243. 

As  to  the  necessity  for  leave  of  surrogate  and  order  of  court  to 
authorize  issuing  of  execution  against  estate  of  a  decedent  before 
the  Code,  see  Marine  Bank  of  Chicago  v.  Van  Brunt,  49  IST.  Y. 
160.  The  permission  of  the  surrogate  need  not  precede  the  appli- 
cation to  the  Supreme  Court;  no  notice  need  be  given  of  the 
presentation  of  the  proposed  petition  to  the  surrogate;  upon  its 
presentation  the  surrogate  must  issue  a  citation  to  all  parties 
interested,  unless  they  appear  voluntarily ;  in  vrhich  case  they  Avill 
be  bound  by  the  decree,  though  no  citations  be  issued.  Kerr  v. 
Kreuder,  28  Hun,  452.  A  judgment  for  money  on  a  verdict 
recorded  against  decedent  in  his  lifetime  is  entitled  to  preference. 
Matter  of  Dunn,  5  Kedf.  27.  No  execution  can  issue  v?ithout 
leave  of  the  surrogate,  from  whose  court  letters  were  issued,  and 
such  execution  is  of  little  avail,  as  no  preference  is  given  among 
creditors,  and  execution,  if  permitted,  is  to  be  paid  only  in  the 
proportion  paid  to  other  creditors.  Cook  v.  Ryan,  29  Hun,  249. 
Executions  authorized  by  these  sections  are  only  such  as  can  be 
issued  against  personal  assets,  which  are  in  the  possession  or 
under  the  control  of  the  executors  or  administrators,  and  have  no 
relation  whatever  to  real  estate.  LicMenherg  v.  Herdtf elder,  103 
N^.  Y.  302.  Judgment  against  executors  can  only  be  enforced  by 
execution  when  allowed  by  the  surrogate.  Sym's  Executor,  etc., 
v.  Mayor  of  New  York,  105  N.  Y.  153.  An  appeal  from  a  judg- 
ment granted  against  an  executor  in  his  representative  capacity  is 
no  bar  to  a  motion  for  leave  to  issue  execiition.  l^o  undertaking 
having  been  given  on  appeal,  the  matter  is  governed  by  §  1351. 
Estate  of  Morey,  10  St.  Kep.  693.  See  Keyser  v.  Kelley,  4^ 
Kedf.  157. 

It  was  held  before  the  present  Code  that  a  surrogate  had  the 
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same  power  to  direct  execution  on  a  judgment  obtained  against  a 
personal  representative  for  liabilities  incurred  by  him  in  adminis- 
tering the  estate  that  he  had  to  order  such  process  to  issue  on  a 
judgment  for  a  debt  owing  by  deceased,  and  such  a  judgmeDt  had 
a  preference.  Matter  of  Thompson,  41  Barb.  237.  An  order 
granting  leave  to  issue  execution  against  an  executor  cannot  be 
reviewed  on  appeal,  unless  the  appellant  gives  security  for  the  sum 
to  be  levied,  with  interest  and  the  costs  of  appeal.  It  seems  the 
making  of  such  an  order  is  in  the  discretion  of  the  surrogate. 
Mount  V.  Mitchell,  31  ¥.  Y.  356.  In  8t.  John  v.  Voorhes,  19 
Abb.  53,  it  is  held  that,  if  there  are  no  assets  on  the  accounting, 
the  surrogate  cannot  allow  execution,  and  to  do  so  is  error.  The 
issuing  of  an  execution  against  executors,  describing  them  in  their 
representative  capacity,  is  sufficient  to  prevent  the  sheriff  from 
levying  on  their  individual  property.  Olmstead  v.  Vredenhergh, 
10  How.  215.  An  executor  who  had  exhausted  the  estate  was 
held  liable  to  pay  a  creditor  for  a  deficiency  in  foreclosure  his 
pro  rata  share.     Olacius  v.  Fogel,  88  N.  T.  434. 

The  surrogate  cannot,  under  §  1826,  authorize  executions  to 
issue  on  judgments  against  an  executor,  where  the  assets  are  suffi- 
cient to  pay  but  a  small  proportion  of  the  claims  of  the  class  to 
which  such  judgment  belongs,  and  the  court  is  unable  to  deter- 
mine, from  the  evidence  submitted,  the  ara^ount  for  which  execu- 
tion should  issue.     In  re  Hesdra  Estate,  23  Supp.  842. 

See  §  1376  as  to  when  a  writ  of  possession  m.ay  be  granted  on  a 
judgment  for  the  recovery  of  real  property  against  a  person  who 
has  since  died. 

When  a  surrogate  has  granted  leave  to  the  assignee  of  a  dis- 
tributive share  of  an  estate  to  issue  execution  on  a  judgment 
therefor,  which  assignment  was  prior  to  the  final  accounting,  and 
there  is  nothing  to  show  that  such  assignee  was  made  a  party  to  or 
had  notice  of  the  final  accounting  so  as  to  be  barred  by  the  decree, 
it  is  error  to  refuse  an  order  that  the  administrator  pay  such 
judgment.  The  order  for  leave  to  issue  execution  except  on  ap- 
peal therefrom  is  conclusive  evidence  of  assets  applicable  to  the 
judgment,  and  the  burden  is  upon  the  administrator  to  show  that 
the  petitioner  is  bound  by  the  decree.  Matter  of  Weil's  Estate, 
110  App.  Div.  67,  96  Supp.  1017. 

On  an  application  under  §§  1825-26  for  leave  to  issue  execu- 
tion upon  a  judgment  against  an  executor  in  his  representative 
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capacity,  petitioner  must  show  either  that  the  executor  has  funds 
of  the  estate  on  hand  applicable  to  the  payment  of  the  judgment, 
which  he  refuses  to  so  apply,  or  that  funds  of  the  estate  have  been 
misapplied  which  should  have  been  devoted  to  the  payment  of  the 
judgment.  No  preference  can  be  given  to  a  judgment-creditor 
under  §  1826.  Matter  of  Warren,  105  App.  Div.  583,  94  Supp. 
286. 

The  decree  of  the  Surrogate's  Court  against  the  administratrix 
of  a  deceased  trustee,  in  a  proceeding  for  judicial  settlement  of 
the  accounts  of  such  trustee,  is  not  conclusive  evidence  that  there 
are  sufficient  assets  in  her  hands  as  administratrix  of  such  trustee 
to  satisfy  the  sum  directed  to  be  paid  by  the  decree,  and  an 
execution  cannot  issue  upon  the  decree  against  the  individual  prop- 
erty of  the  administratrix  without  leave  of  the  surrogate.  Matter 
of  Seaman,  63  App.  Div.  49,  71  Supp.  376. 

Under  §§  1825,  1826  and  2522,  a  person  seeking  leave  to  issue 
execution  upon  a  judgment  against  an  administratrix  must  show 
that  she  has  on  hand  funds  of  the  estate  applicable  to  the  pay- 
ment of  the  judgment,  which  she  refused  to  apply;  or  that  funds 
of  the  estate  have  been  misapplied  which  ought  to  have  been  de- 
voted to  the  payment  of  the  judgment.  Matter  of  Estate  of  Gall, 
40  App.  Div.  114,  57  Supp.  835. 

A  judgment  for  costs  recovered  against  an  administratrix  in  her 
representative  capacity,  in  an  action  brought  by  her,  is  entitled  to  a 
preference  over  debts  due  general  creditors  of  the  intestate,  as  it 
is  to  be  regarded  as  an  expense  of  administration.  The  surrogate 
thereafter  granted  the  judgment  creditor  leave  to  issue  execution 
against  the  administratrix  in  her  representative  capacity.  Such 
a  judgment  is  not  a  debt  of  the  intestate  nor  is  the  judgment  cred- 
itor a  creditor  of  the  intestate  within  the  Code  provision.  Matter 
of  Mahoney,  37  Misc.  472,  75  Supp.  1056. 

In  Matter  of  Miner,  39  Misc.  605,  80  Supp.  643,  the  surrogate 
expressed  his  opinion  that  it  was  not  the  intention  of  the  legisla- 
ture to  give  creditors,  who  had  liquidated  their  claims  by  judg- 
ment, any  advantage  in  the  collection  and  enforcement  thereof 
over  other  creditors  of  the  same  class,  whose  claims  had  been 
liquidated  by  the  process  of  the  allowance  to  the  administrators. 

On  an  application  by  a  legatee  for  lease  to  issue  execution  on 
a  judgment  obtained  against  executors,  the  surrogate  has  the 
power  to  require  an  intermediate  accounting  to  determine  as  to 
Actions,  Vol.  1  —  24 
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tlie  amount  of  assets  in  the  hands  of  the  executors.  Matter  of 
Congregational  Unitarian  Society,  34  App.  Div.  387,  54  Supp. 
269. 

The  petition  on  an  application  to  the  surrogate  for  leave  to 
issue  execution  on  a  judgment  against  an  executor  is  sufficient 
when  it  alleges  assets  sufficient  to  satisfy  the  judgment.  The  duty 
of  making  it  appear  that  it  is  improper  to  allow  the  applicant  to 
issue  execution  because  of  insufficiency  of  assets  to  pay  the  other 
creditors,  rests  upon  the  executor.  Matter  of  Steinan,  23  App, 
Div.  551,  48  Supp.  886. 

AETICLE  VII. 

MISCELLANEOUS   FKACTXCE  BEGTrLATIONS. 

Subd.  I.  Actions,  when  not  to  abate,  370. 

§  1828.  Actions,  etc.,  when  not  to  abate.,  370. 

§  1830.  Action  against  executor,  etc.,  who  has  been  superseded,  370. 
Subd.  2.  Execution  on  former  judgment,  371. 

§  1829.   Execution  on  former  judgment,  371. 

§  1376.  Execution  after  death  of  judgment  creditor,  371. 
Subd.  3.   False  pleading  by  executor,  371. 

§  1831.  False  pleading  by  executor,  etc.,  371. 
Subd.  4.    When  inventory  contradicted  or  explained,  371. 

§  1832.    When  inventory  may  be  contradicted,  ■^'ji. 

I  1833.  Liability  for  uncollected  demands,  372. 

§  1834.    The  last  two  sections  qualified,  372. 
Subd.  5.   Rights,  powers   and  duties  of  executors   and  administrators, 

373- 
Sub.  1.    Actions,  When  Not  to  Abate.     §§  1828,  1830. 

§   1828.   Actions,  etc.,  i^hen  not  to  abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  surrogate,  as  pre- 
scribed in  chapter  eighteenth  of  this  act,  to  dispose  of  the  real  property  of  a 
decedent,  is  deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within  the 
meaning  of  that  expression  as  used  in  section  766  of  this  aot. 

§   1830.   Action  against  executor,  etc.,  vpho  has  been  superseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or  special  pro- 
ceeding, pending  when  his  powers  cease,  the  plaintiff  may,  in  a  proper  case, 
proceed  therein  against  him,  to  charge  him  personally;  but  a  judgment  or 
other  determination,  thereafter  rendered  or  made  against  him,  is  not  of  any 
force,  as  against  the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad- 
ministration thereof. 

Section  1828  is  substituted  for  2  R.  S.,  Part  II,  chap.  6,  title 
II,  §  40,  title  V,  §  14  and  chap.  162,  Laws  1850. 

Section  766  provides  that  the  death  or  removal  of  a  trustee  does 
not  abate  the  action. 

Section  1830  is  derived  from  2  E.  S.,  Part  II,  chap.  6^  title  V, 
§15. 
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Sub.  2.    Execution  on  Former  Judgment.     §§  1829,  1376. 

§  1829.   Execution  on  former  judgment. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or  administrator, 
in  his  representative  capacity,  upon  a  judgment  recovered  by  any  person  who 
preceded  him  in  the  administration  of  the  same  estate,  in  any  case  where  it 
might  have  been  issued  in  favor  of  the  original  plaintiff,  and  without  a,  sub- 
stitution. 

§    1376.   Execution  after  death  of  judgment  creditor. 

[Amended  1885,  1887.]  Where  the  party  recovering  a  final  judgment  has 
died,  execution  may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and  the  execution  must  be  indorsed  with 
the  name  and  residence  of  the  person  issuing  the  same.  And  where  a  party, 
or  one  or  more  of  several  parties,  against  whom  a  judgment  for  the  recovery 
of  possession  of  real  property  has  been  obtained,  has  died,  an  order  grant- 
ing leave  to  issue  and  execute  such  execution  or  writ  of  possession  may 
be  granted  upon  giving  twenty  days'  notice  to  the  occupants  of  the  lands  so 
recovered,  and  to  the  grantees  or  devisees  of  said  deceased  or,  if  he  died  in- 
testate, to  the  heirs  at  law  of  said  deceased,  said  notices  to  be  served  in  the 
same  manner  as  a  summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

As  to  §  1376,  see  Duryea  v.  Botsford,  24  Hun,  317 ;  Pardee  v. 

Tilion,  20  Hun,  76  ;  Eincaid  v.  Richardson,  25  Hun,  237 ;  Walker 

V.  Donovan,  6  Daly,  522;  Crill  v.  Kornmeyer,  56  How.   276; 

Miller  v.  Woodhead,  52  Hun,  127 ;  Matter  of  Armstrong,  25  Misc. 

327;71Supp.  551. 

Sub.  3.    False  Pleading  by  Executor.     §  1831. 

§  1831.   False  pleading  by  executor,  etc. 

An  executor  or  administrator  cannot  be  made  personally  liable  to  the  ad- 
verse party,  for  a  debt  or  for  damages,  by  reason  of  his  having  made  a  false 
allegation  in  pleading. 

Derived  from  E.  S.,  Part  III,  chap.  8,  title  III,  §  10. 

Sub.  4.    When  Inventory  Contradicted  or  Explained.     §§  1832, 

1833,  1834. 

§  1832.   When  inventory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or  administrator 
Is  a  party,  wherein  the  question  whether  he  has  administered  the  estate  of 
the  decedent,  or  any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and 
the  inventory  of  assets,  filed  by  him,  is  given  in  evidence,  either  party  may 
rebut  the  same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned 
therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of 
the  executor  or  administrator;  or  has  been  fairly  sold  by  him,  at  private  or 
public  sale,  at  a  less  price  than  the  value  so  returned;  or  that,  since  the  re- 
turn of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 
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§   1833.   liability  for  uncollected  demands. 

In  such  an  action  or  speciar  proceeding,  the  executor  or  administrator  shall 
not  be  charged  with  a  demand  or  right  of  action,  included  in  the  inventory, 
unless  it  appears  that  the  same  has  been  collected,  or  might  have  been  col- 
lected, with  due  diligence. 

§  1834.   Tlie  last  two  sections  qualified. 

The  last  two  sections  do  not  vary  any  rule  of  evidence  respecting  any  proof, 
■which  an  executor  or  administrator  may  now  make. 

Statements  in  the  inventory  are  only  presumptive  evidence 
against  the  person  filing  it ;  they  are  simply  prima  facie  evidence 
of  the  value  of  the  assets,  and  the  statute  provides  that  such  pre- 
sumption may  be  overcome  and  the  statements  in  the  inventory 
explained.     Matter  of  Mack,  13  Misc.  368,  35  Supp.  109. 

The  inventory  is  prima  facie  evidence  of  the  amount  of  the 
estate  in  a  case  in  which,  on  the  trial,  no  objection  v?as  made  to 
the  rest  of  the  inventory  in  evidence,  and  the  objection  that 
proper  notice  was  not  given,  was  not  made  until  requests  were 
made  on  the  settlement  of  the  case  on  appeal,  and  where  the 
inventory  was  filed  in  1869  and  the  proceedings  for  the  accounting 
were  commenced  in  1893.  Matter  of  Bhipman,  82  Hun,  108,  31 
Supp.  571. 

It  seems  that  §§  1832,  1833,  1834,  providing  for  a  rebuttal  of 
the  inventory  of  a  decedent's  assets,  in  "  a  special  proceeding  to 
which  the  executor  or  administrator  is  a  party,  wherein  the  ques- 
tion whether  he  has  administered  the  estate  "  is  in  issue,  apply 
only  to  cases  where  the  executor  sets  up  what  is  equivalent  to  the 
former  plea  plene  administravit,  and  not  to  an  accounting;  the 
question  in  the  latter  case  being,  not  whether  he  has  administered 
the  estate,  but  how  he  has  managed  it.  Thome  v.  Underhill,  1 
Dem.  306. 

The  diligence  required  by  §  1833  is  such  as  a  good  business 
man  would  exercise  in  the  management  of  his  own  property  under 
like  circumstances.  An  executor  having  notice  that  there  is  a  debt 
due  the  estate,  is  bound  to  active  diligence  for  its  collection;  he 
may  not  wait  for  a  request  from  the  distributees.  In  case  the 
debt  is  lost  through  his  negligence,  he  becomes  liable  as  for  a 
devastavit.  It  seems  that  if  the  case  is  one  of  such  doubt  that  an 
indemnity  is  proper,  he  must  at  least  ask  for  it;  at  any  rate  he 
takes  the  risk  of  showing  that  the  debt  was  not  lost  through  his 
negligence.  The  statute  of  limitations  does  not  begin  to  run  in 
favor  of  an  executor,  as  against  a  claim  for  damages  occasioned 
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by  his  negligence  in  collecting  a  debt  due  the  estate,  from  the  time 
of  the  probate  of  the  will,  but  at  best  only  from  the  time  of  the 
loss.     Harrington  v.  Keteltas,  92  N.  Y.  40. 

The  Court  of  Appeals  has  stated  the  rule  to  be  that  the  inven- 
tory is  prima  facie  evidence  both  as  to  the  extent  and  value  of  the 
personal  property  left  by  the  decedent  and  casts  the  burden  upon 
one  seeking  to  impeach  it  to  show  either  that  articles  were  omitted 
therefrom,  or  that  a  greater  sum  was  realized  than  the  appraised 
value.  Matter  of  Rogers,  153  E".  Y.  316,  328,  citing  Matter  of 
Mullen,  145  N.  Y.  98. 

Sub.  5.    Bights,  Powers  and  Duties  of  Executors  and  Administrators. 

The  production  of  letters  in  due  form  issued  by  a  court  having 
jurisdiction  is  sufficient  proof  of  plaintiff's  representative  char- 
acter. Flirm  v.  Chase,  4  Den.  85 ;  Farley  v.  McConnell,  7  Lans. 
428,  affirmed,  52  E".  Y.  630 ;  Farhan  v.  Moran,  4  Hun,  117,  affirm- 
ing 71  N.  Y.  596,  and  an  administrator  may  give  his  letters  in  evi- 
dence though  sealed  after  the  commencement  of  the  suit.  Moloney 
V.  Woodin,  11  Hun,  202.  The  validity  of  a  will  cannot  be  at- 
tacked by  one  against  whom  an  action  is  brought  for  a  debt  due 
the  estate  after  issue  of  letters.  Sullivan  v.  Fosdich,  10  Hun, 
173. 

In  an  action  against  several  persons  in  a  representative  capacity 
the  plaintiff  may  have  judgment  against  such  as  he  proves  charge- 
able, though  he  fail  to  show  the  liability  of  all.  Judson  v.  Qih- 
hons,  5  Wend.  224.  In  a  suit  against  the  administrator  of  a 
deceased  agent  for  an  account,  the  plaintiff  may  ask  judgment 
against  the  defendant  individually  for  moneys  of  the  plaintiff  and 
delivery  of  books  and  specific  property  which  came  into  the  hands 
of  the  deceased  agent,  and  which  defendant  has  possession  of  and 
refuses  to  deliver.     Day  v.  Stone,  15  Abb.  (N.  S.)  137. 

A  testator  bequeathed  to  one  person  a  legacy,  provided  the 
executor  should  apply  so  much  of  the  estate  as  was  necessary  to 
the  education  of  another  person  named.  The  estate  was  sufficient 
for  both  purposes,  but  the  executor  did  not  keep  the  funds  of  the 
estate  separate  from  his  gwo.,  but  they  were  mingled  with  his,  and 
on  his  death  passed  to  his  executor.  Held,  that  the  executor  was 
liable  after  demand  for  the  legacy,  but  the  other  interested  person 
must  be  a  party  to  the  action.  Theological  Seminary  of  Auburn 
V.  Kellogg,  16  N.  Y.  83. 
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A  pending  suit  is  properly  revived  against  the  executor  of  the 
survivor  of  the  original  defendants.  Scholey  v.  Halsey,  72  ^N".  Y. 
578.  Where  an  executor  has  assumed  a  personal  liability  by  parol, 
it  is  not  within  the  Statute  of  Frauds.  Hall  v.  Richardson,  22 
Hun,  444,  affirmed,  89  IST.  Y.  636.  An  action  may  be  continued 
against  an  executor  notwithstanding  an  ineffectual  effort  to  refer. 
Dalton  V.  Bandland,  4  Civ.  Pro.  E.  33.  A  foreign  executor  is 
not  liable  to  be  sued  in  this  State  upon  the  contract  of  his  testator. 
Field  V.  Gibson,  20  Hun,  274.  Our  courts  have  jurisdiction  of 
an  action  against  a  foreign  executor  to  compel  payment  of  interest 
on  a  legacy.  Broivn  v.  Knapp,  17  Hun,  160.  That  action  was 
in  form  against  the  defendant  as  executor;  the  objection  as  to 
form  was  not  taken  below.  Held,  that  while  the  suit  could  have 
been  brought  against  the  executor  individually,  yet,  as  the  objec- 
tion was  merely  technical,  it  could  be  disregarded,  s.  c,  79 
N.  Y.  136. 

Foreign  executors  or  administrators  cannot  prosecute  or  defend 
an  action,  or  be  substituted  for  the  deceased,  except  where  they 
have  brought  assets  into  this  State.  Matter  of  Webb,  11  Hun, 
124. 

In  an  action  against  a  foreign  executor,  where  it  is  not  shown 
that  defendant  brought  assets  into  this  State,  the  court  is  with- 
out jurisdiction  to  enforce  any  liability  in  that  capacity,  the  ob- 
jection is  not  waived  by  appearance  and  answer.  Gray  v.  Byle, 
5  Civ.  Pro.  E.  387.  An  action  at  law  cannot  be  maintained 
against  foreign  executors  as  such.  Field  v.  Gibson,  20  Hun,  274; 
Metcalf  V.  Clark,  41  Barb.  45.  Foreign  executors  may  be  sued 
in  this  State  if  they  are  residents  or  have  assets  within  the  State. 
Campbell  v.  Tousey,  7  Cow.  54;  Montalvan  v.  Clover,  32  Barb. 
190 ;  GulicTc  v.  Gulick,  33  Barb.  92.  A  suit  pending  at  time  of 
death  of  a  defendant  cannot  be  revived  by  service  upon  a  foreign 
executor.  Matter  of  Webb,  11  Hun,  124.  An  executor  cannot 
maintain  an  action  at  law  to  recover  from  his  co-executor  a  debt 
due  from  the  latter  to  the  estate.  Dean  v.  Roseboom,  12  Week. 
Dig.  123.  One  executor  cannot  maintain  an  action  to  foreclose 
a  mortgage  made  by  his  co-executor  to  the  testator;  it  is  assets 
in  the  latter's  hands  to  be  accounted  for  by  him.  Vrooman  v. 
Stimpson,  7  Week.  Dig.  468. 

But  in  Raynor  v.  Gordon,  16  Hun,  126,  it  was  held  that  where 
a  mortgage  given  by  an  executor  to  his  testator  prior  to  the  latter's 
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decease  is  the  only  asset  of  the  estate,  and  the  executor  refuses  to 
pay  the  same,  a  judgment  creditor  of  the  deceased  may  maintain 
an  action  to  compel  the  sale  of  the  mortgaged  premises  and  the 
payment  of  his  debt  from  the  proceeds  of  the  sale.  In  a  court 
of  law  one  executor  or  administrator  cannot  sue  his  co-executor 
or  administrator  to  recover  a  debt  due  from  the  latter  to  the 
estate;  his  remedy  lies  in  a  proceeding  in  equity.  Smith  v. 
Lawrence,  11  Paige,  206.  An  action  may  be  maintained  by  ex- 
ecutors against  a  co-executor  to  compel  him  to  pay  a  debt  he  owes 
the  estate,  and  which  is  necessary  to  pay  a  sum  decreed  by  the 
surrogate  to  be  due  from  the  estate  to  plaintiffs  for  moneys  paid 
by  them  on  account  of  the  estate.  Jenkins  v.  Jenkins,  11  Barb. 
546.  An  administrator  is  personally  liable  for  the  rent  of  lease- 
hold property  of  which  his  intestate  died  seized,  to  the  extent  of 
the  rents  and  profits  he  has  received  form  the  premises ;  the  fact 
that  the  rents  and  profits  are  not  sufficient  to  pay  the  rent  is 
matter  of  defence,  the  law,  prima  facie,  supposing  them  sufficient. 
Miller  v.  Knox,  48  IST.  Y.  232.  Any  person  claiming  an  interest 
in  the  personalty  may,  where  the  executor  claims  such  interest  in 
his  own  right,  bring  suit  against  him  to  settle  the  construction  and 
validity  of  the  provisions  of  the  will  so  far  as  plaintiff's  interest 
is  concerned,  and  to  enable  him  to  obtain  from  the  executors  such 
portions  of  the  estate  as  he  is  either  legally  or  equitably  entitled  to. 
Wager  v.  Wager,  89  N.  Y.  161.  Where  a  will  directs  an  executor 
to  carry  on  a  business  and  he  purchases  goods  in  that  business, 
and  is  himself  insolvent,  he  may  be  sued  as  such  executor,  and 
the  complaint  is  good  on  demurrer.  Willis  v.  Sharp,  43  Hun, 
435,  affirmed,  113  N.  Y.  586.  But  see  44  Hun,  201.  To  bind 
the  estate  of  a  deceased  party  it  is  not  sufficient  that  the  party  who 
is  the  representative  is  a  party  to  the  suit ;  such  person  must  be 
made  a  party  distinctly  in  his  representative  capacity.  Fisher  v. 
Huhhell,  65  Barb.  74;  Bostwich  v.  Brush,  4  St.  Eep.  100. 

Where  an  executor  having  a  claim  against  an  estate  assigns  such 
claim,  his  assignee  may  maintain  an  action  thereon  the  same  as  any 
other  creditor,  he  is  not  confined  to  the  statutory  remedy.  Snyder 
V.  Snyd&r,  96  IST.  Y.  88. 

In  an  action  by  an  undertaker  to  recover  for  services  relative 
to  burial  of  defendant's  testator,  the  defendant  set  up  as  a  counter- 
claim an  indebtedness  of  her  testator,  defendant  being  sole  legatee 
and  devisee  and  executor  under  the  will,  and  no  notice  to  cred- 
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itors  to  present  claims  having  been  published  and  defendant  having 
paid  the  testator's  debts,  it  was  held  defendant  vras  entitled  to 
have  the  amounts  of  his  indebtedness  allowed  as  a  counterclaim. 
Blood  V.  Kane,  130  N.  Y.  514,  52  Hun,  225. 

In  an  action  against  executors  to  recover  for  services  to  the 
testator,  defendants,  under  a  general  plea  of  payment,  are  entitled 
to  give  proof  of  any  agreement  between  the  parties  in  the  lifetime 
of  the  testator  that  operated  to  discharge  the  debt.  McLaughlin 
v.  Webster,  141  N.  Y.  76,  35  IST.  E.  Eep.  1081,  56  St.  E«p.  541. 

In  an  action  of  an  executor,  a  demand  against  the  decedent, 
which  fell  due  after  his  death  cannot  be  set  up  as  a  counterclaim. 
Jaeger  v.  Bowery  Bank,  8  Misc.  150,  59  St.  Rep.  385,  29  Supp. 
303. 

While  an  action  at  law  cannot  be  maintained  by  an  executor 
against  his  co-executor  for  the  demand  due  the  estate  from  him 
individually,  a  suit  in  equity  may  be.  Rogers  v.  Rogers,.  75  Hun, 
133,  57  St.  Rep.  793,  27  Supp.  276. 

Where  after  the  death  of  an  insolvent  debtor,  money  belonging 
to  the  estate  was  paid  over  in  fraud  of  creditors,  though  in  fulfill- 
ment of  a  promise  made  by  decedent  in  his  lifetime,  it  was  held 
to  be  recoverable  by  his  executor  under  chapter  314,  Laws  of  1858. 
Truesdell  v.  Bourhe,  80  Hun,  55,  61  St.  Rep.  600,  29  Supp.  849, 
reversed,  145  N.  Y.  612.  An  administrator  may  maintain  an 
action  to  set  aside  transfers  fraudulent  against  creditors,  made  by 
his  intestate,  under  the  provisions  of  chapter  314,  Laws  of  1858 
(now  §  232,  Real  Property  Law). 

An  administrator  with  a  will  annexed  can  maintain  an  action 
in  the  Supreme  Court  and  obtain  an  attachment  against  an  execu- 
tor who  has  left  the  State  for  conversion  of  assets  of  the  estate, 
and  recover  of  those  unadministered.  Van  Camp  v.  Searle,  79 
Hun,  134,  61  St.  Rep.  349,  29  Supp.  757,  modified,  147  N.  Y. 
150.  A  claim  against  decedent's  estate  must  be  presented  in 
writing,  and  where  an  administratrix  paid  out  moneys  of  the  estate 
in  good  faith,  she  was  held  to  be  protected,  although  notified  of  the 
claim,  no  formal  presentation  of  it  having  been  made.  Matter  of 
Morton,  7  Misc.  343,  58  St.  Rep.  515,  28  Supp.  82,  see  24  Abb. 
!N".  C.  292,  as  to  presentation  of  claim  before  suit.  Where  an 
executor,  under  directions  contained  in  the  will  of  his  testator, 
continues  the  business  of  the  testator,  an  indebtedness  for  goods 
sold  is  due  to  Mm  in  his  representative  capacity,  and  he  may  sue 
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as  such.  Varnum  v.  Taylor,  59  Hun,  554,  37  St.  Eep.  796,  14 
Supp.  242.  In  Sheldon  v.  Sheldon,  33  St.  Kep.  754,  11  Supp. 
477,  it  was  held  that  plaintiff  was  not  concluded  by  a  decree  on 
the  accounting  of  executors  to  which  he  was  a  party  in  under- 
taking to  recover  a  claim  against  the  estate.  An  executor's  con- 
tract for  the  expenses  of  his  testator  is  binding  upon  him  per- 
sonally. Tracy  v.  Frost,  32  St.  Eep.  907,  and  services  in  proving 
a  will  are  properly  chargeable  against  the  estate  and  not  against 
the  administratrix  personally.  Boynton  v.  Laddy,  32  St.  Rep. 
578,  10  Supp.  622 ;  Rousseau  v.  Bleau,  29  St.  Eep.  334,  8  Supp. 
823. 

A  reference,  under  the  provisions  of  the  Eevised  Statutes,  of  a 
claim  against  an  estate  was  held  to  be  a  special  proceeding  in 
Eldred  v.  Eames,  115  K  Y.  401,  26  St.  Eep.  277,  17  Civ.  Pro. 
E.  413,  reversing  48  Hun,  243  and  17  St.  Eep.  911,  and  it  was 
held  that  the  referee  possessed  only  the  powers  conferred  by  the 
statute  or  fairly  inferable  from  its  provisions.  Further,  that  the 
referee  had  no  power  of  amendment  and  could  not  vary  the  matter 
referred.  This  was  in  1889,  previous  to  the  amendment  of  the 
Code,  §  2718,  in  1893. 

An  administrator  may  sue  to  set  aside  a  conveyance  of  land 
by  his  intestate  as  fraudulent  against  creditors  whose  debts  were 
in  existence  at  the  time  of  the  conveyance,  there  being  no  per- 
sonal property  to  satisfy  their  claims.  The  creditors  need  not  be 
judgment  creditors.  Barton  v.  Hosner,  24  Hun,  467,  citing,  as 
to  right  and  duty  of  administrators  to  impeach  a  sale  of  personal 
property  as  fraudulent,  when  made  by  deceased  with  intent  to 
defraud  creditors.  Bate  v.  Graham,  11  'R.  Y.  237 ;  Phelps  v.  Piatt, 
50  Barb.  430 ;  Sharpe  v.  Freeman,  45  IST.  Y.  802 ;  and  as  to  effect 
of  statute  of  1858,  Southard  v.  Benner,  72  IST.  Y.  427;  Allyn  v. 
Thurston,  53  IST.  Y.  622. 

It  is  not  a  defence  against  an  administrator  in  an  action  brought 
by  him  for  money  lent  to  decedent,  that  plaintiff  did  not  present 
his  claim  within  the  time  limited  by  the  Code  to  creditors,  or  that 
it  was  not  unreasonably  resisted  or  neglected  when  it  is  not 
claimed  that  the  assets  of  the  estate  have  been  distributed.  Lesser 
V.  Keller,  29  Supp.  829. 

An  executor,  when  empowered  by  the  will  to  sell  land,  may 
recover  possession  of  title  deeds  from  wrongdoer.  Mills  v.  Mead, 
1  Hun,  36.     A  promissory  note,  indorsed  in  blank  by  the  testator, 
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may  be  sued  upon  by  tbe  executor  in  his  own  name,  or  he  may  set 
it  off  in  an  action  against  him  individually,  and  in  which  he  is 
individually  liable.  Barlow  v.  Myers,  24  Hun,  286.  A  naked 
power  to  sell  land  does  not  authorize  the  executor  to  sue  for  an 
award  made  for  taking  the  land  by  right  of  eminent  domain. 
He  must  also  show  some  right  to  possession  of  the  money,  either 
for  the  purposes  of  administration  or  as  trustee  under  the  will. 
Cashman  v.  Wood,  6  Hun,  520. 

Action  upon  a  foreign  judgment  may  be  brought  by  a  foreign 
administrator  in  his  individual  name.  Nichols  v.  Smith,  7  Hun, 
580.  The  assignee  of  a  foreign  administrator  may  sue  here  for 
the  foreclosure  of  a  mortgage.  Smith  v.  Taffany,  16  Hun,  552. 
Though  a  foreign  executor  may  not  sue  here,  he  may  assign  a  claim 
due  his  testator  to  another  who  may  sue  on  it  and  for  the  purpose 
of  such  suit.  MiddlebrooJc  v.  Merchants'  Bank,  3  Keyes,  135; 
Peterson  v.  Chemical  Bank,  32  N.  Y.  21.  A  surviving  executor 
may  maintain  an  action  in  equity  against  the  foreign  executor  of 
a  deceased  co-executor  of  a  deceased,  to  compel  him  to  account 
to  the  extent  of  the  assets  in  his  hands  and  for  the  misconduct 
and  breach  of  trust  of  his  testator.  Price  v.  Brown,  10  Abb.  N.  C. 
67.  It  seems  a  foreign  administrator  may  foreclose  a  mortgage 
by  advertisement.  Averill  v.  Taylor,  5  How.  476.  An  adminis- 
trator here  of  a  foreign  intestate  may  sue  a  trustee  of  the  intestate. 
Fox  V.  Carr,  16  Hun,  566. 

Failure  to  state  that  an  intestate  died  leaving  property  in  this 
State  or  that  letters  of  administration  had  been  issued  by  a  surro- 
gate having  authority,  is  a  fatal  defect.  Secor  v.  Pendleton,  47 
Hun,  281.  Where  a  complaint  alleged  that  a  paper  was  executed 
by  defendant  to  persons  named  as  executors  and  trustees,  under 
a  will,  and  that  plaintiff  had  succeeded  them,  but  did  not  allege 
that  it  was  an  asset  of  the  estate,  it  was  held  that  the  complaint 
did  not  show  a  right  to  recover,  the  words,  "  executors  and  trus- 
tees "  being  only  descriptive  of  the  persons.  The  U.  S.  Trust  Co. 
v.  Stanton,  27  Supp.  614.  Where  a  complaint  shows  a  cause  of 
action  in  favor  of  plaintiff,  in  his  individual  capacity,  the  word 
"  executor  "  in  the  title  and  statement  in  the  complaint  that  he 
is  the  executor  of  the  will  of  the  deceased  person  named,  do  not 
prevent  a  recovery  by  him  individually ;  the  descriptive  words  may 
be  rejected.  Litchfield  v.  Flint,  104  N.  Y.  543 ;  to  same  effect, 
Wick  V.  Jewett,  9  St.  Eep.  477 ;  Schmittler  v.  Simon,  101  IT.  Y. 
554. 
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Where  a  complaint  against  a  defendant,  individually  and  as 
administrator,  states  facts  sufficient  to  constitute  a  cause  of  action 
against  him  individually,  but  not  as  administrator,  it  is  proper  to 
allow  costs  on  sustaining  a  demurrer  on  the  ground  that  the  com- 
plaint fails  to  state  facts  sufficient  to  charge  defendant  as  adminis- 
trator. Murphy  v.  Naughton,  68  Hun,  424,  52  St.  Eep.  756,  23 
Supp.  52. 

An  executor  may  bring  an  action  upon  a  judgment  in  favor  of 
his  testator  against  the  judgment  debtor,  without  leave  of  the 
court,  notwithstanding  he  has  the  right  to  have  execution  on  the 
judgment.  Freeman  v.  Dutcher,  15  Abb.  N.  C.  431.  Two  execu- 
tors may  sue  upon  a  note  given  to  one  of  them  in  his  individual 
name,  but  in  settlement  of  a  claim  of  the  estate  without  any 
indorsement.  Leland  v.  Manning,  4  Hun,  7.  All  the  executors 
who  have  taken  out  letters  must  join  as  plaintiffs.  Scranton  v. 
Farmers  and  Mechanics'  Bank,  33  Barb.  527.  Executors  who 
have  not  qualified  need  not  join.  Moore  v.  Willett,  2  Hilt.  522. 
A  foreign  administrator  may  sue  in  his  own  name  upon  a  note 
payable  to  his  intestate,  or  bearer.  Robinson  v.  Crandall,  9  Wend. 
425.  An  administrator  with  the  will  annexed  may  enforce  a 
decree  against  a  removed  executor  for  the  assets  in  his  hands. 
Clapp  V.  Meserole,  1  Keyes,  281. 

An  action  will  lie  by  executors  against  their  co-executor  to 
recover  a  debt  owing  by  him  to  the  estate  in  order  to  reimburse 
themselves  for  an  amount  decreed  in  their  favor,  the  defendant 
not  having  accounted  for  the  same  before  the  surrogate.  Wurts 
v.  Jenkins,  11  Barb.  546.  One  of  two  administrators  cannot 
direct  the  debtor  of  an  estate  to  retain  the  money  due  from  him 
and  not  to  pay  it  to  the  other  administrator  so  as  to  bar  an  action 
by  him.  Strever  v.  Feltman,  1  T.  &  0.  277.  Where  a  resident 
of  this  State  was  appointed  administrator  of  a  citizen  of  this 
State,  who  died  in  Connecticut,  held,  he  could  sue  here  on  a  policy 
of  insurance  issued  by  a  Connecticut  corporation.  Palmer  v. 
Phcmix  Mutual  Life  Ins.  Co.,  84  E".  T.  63.  A  person  can- 
not sue  as  administrator  of  two  decedents  in  one  action  to  re- 
cover damages  for  causing  their  deaths.  Danaher  v.  City  of 
Brooklyn,  4  Civ.  Pro.  R.  286.  An  administrator  who  sues 
to  recover  for  a  conversion  of  the  decedent's  estate,  occurring 
after  his  death,  is  personally  liable  for  costs  of  the  action  without 
order  of  the  court.     Feig  v.   Wray,  3  Civ.  Pro.  R.  159.     The 
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presenting  of  a  claim  to  an  executor  and  agreement  to  refer,  with- 
out naming  the  referee,  does  not  bar  the  continuance  against  such 
executor  of  an  action  on  said  claim,  begun  against  the  decedent 
in  his  lifetime.  Dalton  v.  Sandland,  4  Civ.  Pro.  E.  73.  In  an 
action  brought  in  the  City  Court  of  ISTew  York  by  an  executor  as 
such,  a  counterclaim  existing  against  plaintiff  in  his  representative 
capacity  may  be  set  up.     Oakes  v.  Harwa/y,  6  Civ.  Pro.  R.  357. 

In  an  action  to  recover  unpaid  annuities,  where  the  trustees 
have  made  no  investment  of  the  fund,  but  it  is  doubtful  whether 
they  will  be  obliged  to  pay  over  the  principal  sum  after  the  death 
of  the  annuitant,  the  trustees  should  not  be  required  to  make  an 
actual  investment,  but  it  is  sufficient  to  require  them  to  give 
security  for  the  payment  of  the  annuity.  Thompson  v.  Hicks,  1 
App.  Div.  275,  37  K  Y.  Supp.  340,  72  St.  Rep.  693. 

An  executor  cannot  be  heard  to  excuse  non-compliance  with  a 
decree  directing  the  payment  of  money  by  claiming  that  he  has 
not  the  amount  in  his  hands.  Matter  of  Waring,  1  App.  Div.  29, 
36  K  Y.  Supp.  529. 

This  subject  is  so  fully  discussed  in  works  devoted  exclusively 
to  the  subject  of  decedents'  estates  as  administered  in  Surrogates' 
Courts  that  it  is  deemed  unnecessary  to  collate  authorities  further 
on  the  topic.     See  "  Heaxon  on  Surrogates'  Courts." 

ARTICLE  VIII. 

ACTION  AGAIITST  NEXT  OF  KIN,  LEGATEES,  ETC. 

§  1837.  When  action  lies  against  next  of  kin,  legatees,  etc.,  380. 

§  1838.  Action  may  be  joint  or  several,  380. 

§  1839.  In  joint  action,  recovery  to  be  apportioned,  381. 

I  1840.  Recovery  in  a  several  action,  381. 

§  1 84 1.  Requisites  to  recovery  in  an  action  against  legatee,  381. 

§  1842.  Id.;  in  action  against  a  preferred  legatee,  381. 

S    1837.   IVhen  action  lies  against  next  of  kin,  legatees,  etc. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  against  the  sur- 
viving husband  or  wife  of  a  decedent,  and  the  next  of  kin  of  an  intestate,  or 
■yie  next  of  kin  or  legatees  of  a  testator  to  recover,  to  the  extent  of  the  assets 
paid  or  distributed  to  them,  for  a  debt  of  the  decedent,  upon  which  the  action 
might  have  been  maintained^  against  the  executor  or  administrator.  The 
neglect  of  the  creditor  to  present  his  claim  to  the  executor  or  administrator, 
within  the  time  prescribed  by  law  for  that  purpose,  does  not  impair  his  right 
to  maintain  such  an  action. 

S  1838.   Action  may  be  joint  or  several. 

An  action,  specified  in  the  last  section,  must  be  brought,  either  jointly 
agiiinst  the  surviving  husband  or  wife,  and  all  the  legatees  or  all  the  next  of 
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kin,  aa  the  case  may  be,  or  at  the  plaintiff's  election,  against  one  of  them 
only.  But  where  a,  legacy  is  received  by  two  or  more  persons  jointly,  they 
are  deemed  one  legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

§  1839.   In  joint  action,  recovery  to  be  apportioned. 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  section,  the  whole 
sum,  which  the  plaintiff  is  entitled  to  recover,  must  be  apportioned  among  the 
defendants,  in  proportion  to  the  legacy  or  distributive  share,  as  the  case  may 
be,  received  by  each  of  them ;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained.  The  costs  of 
tbe  action,  if  the  plaintiff  is  entitled  to  costs,  must  be  apportioned  in  like 
manner;  except  that  the  expenses  of  serving  the  summons  upon  each  defend- 
ant must  be  taxed  against  him  only;  and  one  sheriff's  fee,  for  returning  an 
execution,  may  be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

§  184:0.   Recovery  in  a  several  action. 

Where  an  action  is  brought  against  the  surviving  husband  or  wife  only,  or 
against  one  only  of  the  next  of  kin,  or  legatees,  the  sum,  which  the  plaintiff 
is  entitled  to  recover,  cannot  exceed  the  sum  which  he  would  have  been  en- 
titled to  recover  from  the  same  defendant,  in  an  action  brought,  as  prescribed 
in  the  last  section. 

§  1841.   Keqnisites  to  recovery  in  action  against  legatee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the  legatees,  the 
plaintiff  must  sliow,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  of  the 
decedent,  to  the  surviving  husband  or  wife,  or  next  of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by  some  other 
creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  administration  and 
preferred  demands,  are  not  sufficient  to  satisfy  the  demand  of  the  plaintiff; 
in  which  case,  he  can  recover  only  for  the  deficiency. 

§  1842.   Id.;  in  action  against  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action  may  be  main- 
tained, as  prescribed  in  the  last  five  sections,  against  one  or  all  of  those  who 
are  equally  preferred,  or  equally  deferred,  as  if  the  legatees  of  that  class  were 
all  tbe  legatees.  But  where  it  is  brought  against  a,  preferred  legatee,  or  a 
class  of  preferred  legatees,  the  plaintifl"  must  show,  in  addition  to  the  matters, 
with  respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last  section, 
the  same  matters,  with  respect  to  each  legatee,  or  class  of  legatees,  to  whom 
the  defendant  or  defendants  are  preferred. 

It  is  said  by  the  codifiers  that  "  it  must  be  borne  in  mind,  in 
determining  what  remedy  the  creditor  ought  to  have,  that  this 
action  always  bears  harshly  upon  the  defendants,  and  it  can  never 
he  necessary,  except  as  the  result  of  the  creditor's  own  omission 
to  pursue  a  more  appropriate  remedy.  It  is,  therefore,  more 
equitable  that  he  should  be  required  to  collect  from  each  defend- 
ant a  proportion,  and  that  if  any  of  the  defendants  are  insolvent 
the  loss  should  fall  upon  him,  than  that  he  should  be  permitted  to 
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collect  his  entire  demand  from  one  of  the  next  of  kin  or  legatees,  or 
turn  the  person  thus  selected  to  bear  alone  the  common  burden 
over  to  an  action  for  contribution." 

The  term  "  next  of  kin,"  as  used  in  the  section  of  the  Revised 
Statutes  for  which  this  is  substituted,  means  those  to  whom,  under 
the  act  of  distribution,  the  estate  would  pass;  such  a  remedy  is 
properly  brought  against  infants,  when  the  amount  of  the  estate 
belonging  to  them  has  been  paid  over  to  the  general  guardian,  and 
the  judgment  should  direct  the  money  to  be  paid  out  of  the  funds 
in  such  guardian's  hands.  Merchants'  Ins.  Co.  v.  Hinman,  13 
Abb.  110.  That  husband  is  not  next  of  kin  of  the  wife,  under  the 
statute  to  recover  pecuniary  damages  for  her  death,  see  Drake  v. 
Gilmore,  52  IST.  Y.  389. 

No  action  can  be  brought  against  next  of  kin,  save  where  the 
creditor  has  neglected  to  present  his  claim  to  the  personal  repre- 
sentatives of  the  deceased.  Where  the  creditor  has  presented  his 
claim,  and  the  same  has  been  rejected,  and  six  months  have 
elapsed  without  bringing  the  action  as  required  by  the  statute, 
this  is  a  defence  not  only  to  an  action  by  the  personal  representa- 
tives of  the  deceased,  but,  also,  to  any  action  brought  to  enforce 
the  claim  against  heirs-at-law  or  next  of  kin.  The  fact  that  the 
claim  is  of  such  a  nature  that  it  could  not  be  enforced  during 
the  lifetime  of  deceased  does  not  take  it  out  of  the  operation  of 
the  statute.     Selover  v.  Coe,  63  E".  Y.  438. 

In  Hamlin  v.  Smith,  72  App.  Div.  601,  76  Supp.  258,  the  court 
holds  that  from  an  examination  of  §§  1837  and  1860  it  is  of 
opinion  that  they  furnish  amply  authority  for  the  maintenance  of 
that  action  upon  the  facts,  and  that  a  court  of  equity  may  deter- 
mine the  rights  of  all  the  parties,  and  grant  to  each  the  relief  to 
which  he  is  equitably  entitled,  leaving  open  the  question  whether 
such  relief  can  be  granted  by  a  court  of  equity,  independent  of 
the  statutory  provisions,  under  Colgan  v.  Dunne,  50  Hun,  443. 

A  legatee,  whether  general,  specific  or  residuary,  is  entitled  to 
follow  the  assets.  Trustees  M.  E.  Church  v.  Reeve,  79 'App.  Div. 
65,  79  Supp.  1102. 

Payment  of  a  judgment  cannot  be  enforced  against  the  next  of 
kin  and  beneficiaries  where  no  part  of  the  fund  "  has  been  paid 
or  distributed  to  them."  Creditors  are  entitled  to  payment  of 
their  claims  out  of  the  estate  of  the  decedent,  and  when  his  prop- 
erty has  been  distributed  to  his  widow  and  next  of  kin  or  legatees, 
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before  payment  of  all  claims,  the  creditors  have  a  right  of  action 
for  the  amount  thus  distributed.  City  of  New  York  v.  United 
States  Trust  Co.,  78  App.  Div.  367,  79  Supp.  1010,  affirmed  with- 
out opinion,  178  N.  Y.  551. 

An  action  of  an  equitable  nature  may,  under  §§  1815-1860, 
be  maintained  against  the  sole  administratrix  and  sole  devisee  of 
an  estate  in  order  to  charge  the  realty  of  which  the  intestate  died 
seized  with  a  debt  from  him  to  the  plaintiff,  and  under  such  cir- 
cumstances it  is  not  a  defence  that  the  plaintiff  has  not  first  ex- 
hausted her  remedy  against  the  personalty.  DeCrano  v.  Moore, 
30  Misc.  303,  63  Supp.  585.  In  same  case  on  appeal,  50  App. 
Div.  361,  64  Supp.  3,  it  was  held: 

"A  person  who  intrusts  money  to  another  to  be  invested  by 
him,  may,  after  the  latter's  death,  maintain  an  action  against  his 
widow  —  who  is  the  sole  legatee  and  devisee  of  his  property  and 
the  administratrix  of  his  will  —  individually  and  as  executrix, 
to  recover  such  moneys,  and  in  such  action  is  not  required  to  prove 
that  she  has  exhausted  her  remedy  against  the  defendant  as  ad- 
ministratrix in  order  to  charge  her  as  devisee." 

The  effect  of  a  sale  of  land  under  §  1837  is  discussed  in  the 
opinion.  Finch,  J.,  in  Cunningham  v.  Parker,  146  N.  Y.  29,  65 
St.  Eep.  774. 

The  fact  that  there  has  been  no  judicial  settlement  in  the  Surro- 
gate's Court  of  the  accounts  of  an  administratrix  furnishes  no 
objection  to  the  determination  on  the  merits  of  an  action  brought 
against  the  next  of  kin  of  the  decedent  under  this  section.  Miller 
v.  Morton,  89  Hun,  574,  35  Supp.  294.  Before  the  adoption  of 
§  1837  the  heirs  took,  subject  to  the  payments  of  the  debts  of 
their  ancestors,  to  the  extent  of  any  deficiency  of  his  personalty 
applicable  to  that  purpose.  Reed  v.  Paiterson,  134  N.  Y.  128, 
45  St.  Eep.  793,  affirming  55  Hun,  608,  29  St.  Kep.  102.  The 
right  to  follow  legatees  for  the  debt  of  the  testator  existed  inde- 
pendently of  statute.  Colgan  v.  Dunne,  50  Hun,  443,  21  St.  Eep. 
315,  3  Supp.  309.  A  creditor  who  holds  judgment  need  not 
prove  his  inability  to  collect  the  debt  by  proceedings  at  law,  but 
it  is  sufficient  to  show  that  the  personal  assets  of  deceased  were 
not  sufficient  to  discharge  the  debt.  Blossom  v.  Hatfield,  24  Hun, 
275. 

A  creditor  or  legatee  who  has  consented  to  the  misappropriation 
of  the  personal  assets  of  the  administrator  to  his  own  use  is  thereby 
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estopped  from  proceeding  against  him  or  his  sureties  or  any  of 
the  next  of  kin.  The  personal  assets  are  the  primary  fund  to 
pay  the  debts,  and  if  they  are  wasted  or  misappropriated  by  the 
administrator,  the  land  cannot  be  reached  until  the  personal  re- 
sponsibility of  the  administrator  and  his  sureties  is  exhausted. 
Moyer  v.  Moyer,  17  Misc.  648.  The  executrix  and  legatee  of  the 
guarantor  of  a  mortgage  in  an  action  of  foreclosure  had  a  decree 
against  her  requiring  her  as  legatee,  in  case  any  deficiency  should 
exist  after  applying  the  proceeds  of  the  mortgage  to  the  payment 
of  the  debt,  to  pay  the  same  to  the  extent  of  the  legacy.  Collier 
V.  Miller,  16  Supp.  633. 

The  provisions  of  the  statute  governing  such  an  action  as  this 
must  be  complied  with,  and  it  is  not  sufficient  to  show  that  the 
person  against  whom  such  action  is  brought  has  in  his  possession 
property  coming  from  the  estate  of  the  deceased.  Brater  v.  Hop- 
per, 77  Hun,  244,  28  Supp.  472.  Where  an  action  was  brought 
to  foreclose  a  mortgage  and  a  deficiency  judgment  obtained,  an 
action  will  lie  under  the  statute  and  the  liability  created  by  these 
succeeding  sections,  although  the  mortgage  was  executed  more 
than  either  six  or  ten  years  before  the  time  such  action  was  brought, 
that  the  action  must  be  regarded  as  brought  upon  a  sealed  instru- 
ment and  the  period  of  limitation  was  twenty  years.  Colgan  v. 
Dunne,  50  Hun,  443,  3  Supp.  309. 

One  who  receives  property  of  a  testator  remains  liable  for  the 
debts  to  the  extent  of  the  property  which  he  receives,  and  nothing 
can  accomplish  a  discharge  of  the  lien  or  trust  in  favor  of  the 
creditor,  except  payment  or  the  statute  of  limitations.  If  a 
devisee  sells  it  to  a  bona  fide  purchaser  after  three  years,  the  con- 
sideration received  is  merely  stibstituted  in  place  of  the  land,  and 
upon  familiar  principles  of  equity  jurisprudence  may  be  followed 
and  in  such  a  case  as  this  may  be  taken  to  pay  his  obligation. 
Matter  of  Callaghan,  69  Hun,  161,  52  St.  Rep.  537.  Where  real 
estate,  devised  or  descended,  is  sought  to  be  charged  with  the  debts 
of  the  deceased,  the  validity  and  existence  of  the  debts  are  open  to 
contest  by  the  heirs  or  devisees  in  a  proceeding,  and  a  decree  of  the 
surrogate  on  the  accounting  does  not  conclude  them,  and,  except 
in  the  case  of  a  judgment  on  the  merits,  is  not  even  prima  facie 
evidence  of  the  existence  of  the  debt.  Long  v.  Long,  142  IT.  T. 
545.  Under  the  Revised  Statutes,  the  liability  of  an  heir  for  the 
debt  of  his  ancestor  is  to  be  enforced  by  suit  in  equity.     Provisions 
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of  the  Revised  Statutes  are  applicable  rather  than  the  modified 
provisions  in  the  Code,  where  the  decedent  died  before  the  enact- 
ment of  the  Code,  although  it  was  not  until  after  the  enactment 
of  the  Code  that  the  creditor  collected  the  judgment  upon  which 
he  proceeded.  In  a  suit  by  a  creditor  of  a  decedent  to  recover 
against  the  heirs  to  the  value  of  the  estate  to  which  they  succeeded, 
and  to  reach  proceeds  of  a  sale  thereof  which  have  been  made  for 
their  benefit,  held,  that  as  the  fund  was  real  property,  the  admin- 
istratrix being  merely  a  foreign  administratrix,  was  properly 
joined  individually  by  reason  of  her  having  obtained  an  order  of 
the  court  for  the  payment  of  the  support  of  the  infants  out  of  the 
fund,  but  that  she  was  not  a  proper  party  in  her  capacity  as  ad- 
ministratrix.    Hentz  V.  Phillips,  23  Abb.  IST.  C.  15. 

Creditors  of  a  decedent,  whose  claims  against  the  proceeds  of 
his  real  estate  in  litigation  are  protected  by  a  deposit  of  a  part 
thereof  in  court,  under  stipulation  that  the  fund  is  to  be  held  to 
answer  for  any  deficiency  in  his  assets,  to  pay  the  debts  for  which 
his  real  estate  may  be  liable,  may  maintain  an  action  against  the 
adverse  claimants,  joining  the  depository  as  stakeholder,  and  join- 
ing the  heirs  of  the  deceased  for  the  purpose  of  obtaining  judg- 
ment for  payment  out  of  the  fund  and  of  recovering  any  defi- 
ciency from  the  heirs,  to  the  extent  of  their  liability  as  such  for 
the  decedent's  debt.  U.  S.  Life  Insurance  Co.  v.  Jordan,  21  Abb. 
N.  C.  330.  An  action  by  an  attorney  for  services  rendered  to  a 
decedent  in  his  lifetime  is  properly  brought  against  his  surviving 
heir-at-law  and  next  of  kin  under  §§  1837  and  1860,  and  it  is 
competent  for  the  plaintiff  to  give  evidence  of  the  number  of  days 
spent  upon  the  case  in  which  he  was  retained  by  the  decedent. 
8heil  V.  Muir,  22  St.  Rep.  829.  Where  testator  bequeathed  part 
of  his  estate  to  a  daughter  and  part  in  trust  for  other  beneficiaries, 
an  action  cannot  be  maintained  against  the  trustee  without  making 
the  personal  representatives  parties  under  this  section  of  the  Code, 
which  provides  that  a  recovery  for  the  debt  of  decedent  must  be 
apportioned  among  those  who  receive  his  estate.  Brater  v.  Hopper. 
28  Supp.  472,  77  Hun,  244.  During  three  years  after  the  granting 
of  letters  testamentary  or  of  administration,  creditors  have  their 
remedy  against  the  personal  property  of  the  decedent  and  against 
the  executors  or  administrators  for  any  waste  or  misappropria- 
tion of  the  same.  During  that  period  they  may  resort  to  the  real 
estate,  and  by  showing  a  compliance  vsdth  the  provisions  of  the  law 
Actions,  Vol.  1  —  25 
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they  may  compel  its  sale  for  the  payment  of  debts,  but  if  they 
fail  to  get  payment  within  three  years  out  of  the  real  or  personal 
estate,  after  that  time  further  remedies  are  given  them  by  §§  1837 
to  1860.  They  may  sue  the  surviving  husband  or  wife  or  next  of 
kin  of  the  decedent  who  have  received  any  of  his  personal  prop- 
erty ;  failing  to  recover  from  them,  they  may  sue  any  legatee  who 
has  received  any  of  the  property  or  assets  of  the  decedent ;  failing 
to  recover  from  them,  then  they  may  sue  and  recover  from  the 
heirs  who  have  received  any  of  the  real  estate  or  its  proceeds ;  fail- 
ing here,  they  may  resort  to  the  devisees  who  have  received  any 
of  the  real  estate  or  its  proceeds.  Matter  of  Kingsland  v.  Murray, 
133  ]Sr.  Y.  170,  44  St.  Eep.  515, 

Section  1837,  and  the  following  sections,  contemplate  that  if 
action  be  brought  in  equity  to  enforce  a  claim  owing  by  a  decedent 
against  his  legatees,  the  liability  of  each  legatee  does  not  exceed 
the  money  received  by  him  from  the  decedent's  estate.  Howell  t. 
Wallace,  37  App.  Div.  323,  56  Supp.  280. 

In  Siegel  v.  Cohn,  23  Misc.  365,  51  Supp.  318,  the  court  states 
that  there  is  grave  doubt  whether  a  District  Court  of  the  city  of 
New  York  has  jurisdiction  to  entertain  an  action  under  this 
section. 

If  a  creditor  fails  to  present  his  claim  in  time,  an  adminis- 
trator is  not  chargeable  with  assets  he  may  have  paid  in  satisfac- 
tion of  debts  or  may  have  distributed.  Rosen  v.  Ward,  96  App. 
Div.  262,  89  Supp.  149. 

In  Hoctor  v.  Lavery,  51  App.  Div.  74,  64  Supp.  518,  the  court 
found  that  the  defendant,  one  of  four  legatees,  who  purchased  a 
monument  for  deceased,  having  received  the  amount  of  his  legacy, 
was  liable  under  §§  1837  and  1841  for  his  proportionate  share  of 
the  monument  so  purchased. 

No  precedent  is  given  for  complaint  on  account  of  the  very 
great  length  of  the  pleading  arising  from  the  minute  details  neces- 
sary from  the  character  of  the  action. 

ARTICLE  IX. 

WHEN  ACTION  LIES  AGAINST  HEIRS  AND  DEVISEES. 

§  1843.  Liability  of  heirs  and  de^'isees,  387. 

§  1844.  When  action  therefor  may  be  brought,  387. 

§  1845.  Effect  of  application  to  sell  real  property,  387. 

§  1846.  Action  mic<t  be  joint,  387. 
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§  1847.   Recovery  to  be  apportioned,  387 

§  1848.  Requisites  to  recovery  against  heirs,  387. 

§  1849.  Id.;  against  devisees,  388. 

§  1843.   Iiiability  of  heirs  and  de-visees. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testator,  are  re- 
spectively liable  for  the  debts  of  the  decedent,  arising  by  simple  contract,  or 
by  specialty,  to  the  extent  of  the  estate,  interest,  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually  devised  to  them  by  the 
decedent. 

§  1844.   When  action  therefor  may  be  brongl^t. 

But  an  action  to  enforce  the  liability  declared  in  the  last  section,  cannot 
be  maintained,  except  in  one  of  the  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  decedent,  and  no 
letters  testamentary,  or  letters  of  administration,  upon  his  estate,  have  been 
granted  within  the  State. 

2.  Where  three  years  have  elapsed  since  letters  testamentary,  or  letters  of 
administration,  upon  his  estate,  were  granted  within  the  State. 

§  1845.   Effect  of  application  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commencement  of  such  an  action, 
a  petition,  seasonably  presented,  as  prescribed  by  law,  praying  for  a  decree  to 
dispose  of  real  property  of  the  decedent,  for  the  payment  of  his  debts,  was 
pending  in  a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until  the 
petition  is  disposed  of,  unless  tlie  plaintiff  elects  to  discontinue.  If  a  decree 
to  dispose  of  real  property,  pursuant  to  the  prayer  of  the  petition,  is  granted, 
tue  action  must  be  dismissed,  unless  the  plaintiff  has  alleged  in  his  com- 
plaint, or  alleges  in  a  supplemental  complaint,  that  real  property,  other  than 
that  included  in  the  decree,  descended  or  was  devised  to  the  defendants.  If 
the  plaintiff  elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property,  with  respect  to  which  the 
allegation  is  made;  but  he  cannot  share,  as  a  creditor,  in  the  distribution  of 
the  money,  arising  from  the  disposal  of  the  real  property,  described  in  the 
decree;  and  the  judgment  in  tlie  action  does  not  charge,  or  in  any  way  affect, 
that  property. 

§  1846.  Action  mnst  be  joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in  the  last  three 
sections,  must  be  brought  jointly  against  all  the  heirs,  to  whom  any  read  prop- 
erty descended  from  the  decedent,  or  jointly  against  all  the  devisees,  as  the 
case  may  be. 

§  1847.   Recovery  to  be  apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to  recover,  for 
damages  and  costs,  must  be  apportioned  among  all  the  defendants,  in  propor- 
tion to  the  value  of  the  real  property  descended  to  each  heir,  or  devised  to 
each  devisee,  as  the  case  may  be,  as  prescribed  in  section  1839  of  this  act,  for 
a  similar  apportionment  among  legatees  or  next  of  kin,  in  proportion  to  the 
nssets  received  by  them.  The  final  judgment  must,  in  like  manner,  award 
against  each  defendant  the  proportionate  sum,  with  which  he  is  chargeable. 

§  1848.   Requisites  to  recovery  against  heirs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must  show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were  not  sufficient  to 
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pay  the  plaintiff's  debt,  in  addition  to  the  expenses  of  administration,  and 
debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence, 
to  collect  his  debt,  by  proceedings  in  the  proper  surrogate's  court,  and  by  ac- 
tion against  the  executor  or  administrator,  and  against  the  surviving  husband 
or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to,  and  settled  by, 
the  surrogate,  may  be  used  as  presumptive  evidence  of  any  of  the  facts,  re- 
quired to  be  shown  by  this  section. 

The  codifiers  say  as  to  this  section  in  a  note  to  their  report : 
Section  33  as  amended  by  Laws  1859,  chap.  110,  and  section  36,  consolidated 
and  amended  so  as  to  remove  the  following  obscurities  and  imperfections.  By 
the  construction  put  upon  section  33  of  the  Revised  Statutes,  the  personal 
representatives  and  the  heirs  or  devisees  cannot  be  joined  in  one  action; 
Mesereau  v.  Ryerss,  3  N.  Y.  261;  Gere  v.  Clark,  6  Hill,  350;  even  if  the  same 
person  takes  both  real  and  personal  property.  Scliemerhorn  v.  Barhydt,  9 
Paige,  28.  This  restriction  is  based  not  on  any  principle  or  policy,  but  purely 
on  the  language  of  the  statute.  It  is  evident  that  in  many  cases  the  rule 
bears  very  hardly  upon  the  creditor;  for  the  language  of  the  second  clause  of 
section  33  of  the  Revised  Statutes  apparently  requires  him  to  prosecute  to 
judgment  and  execution  the  executor  and  every  one  of  the  legatees  or  next  of 
kin,  although  the  personal  estate  may  be  insolvent.  Again  it  sometimes  hap- 
pens that  there  is  a  doubt  as  to  the  capacity  in  which  a  beneficiary  takes; 
and  a.  mistake  in  that  respect  would,  it  is  supposed,  be  fatal  to  the  creditor. 
See  Wood  v.  Wood,  26  Barb.  356.  To  meet  this  difficulty  effectually,  it  would 
be  necessary  to  insert  a  new  section  giving  the  court  the  power  to  dispose  of 
the  entire  question  in  one  action.  But  there  are  some  grave  objections  to  a 
general  provision  of  that  description,  and  accordingly  the  original  has  been 
amended  in  this  section  by  adding  the  final  clause  of  subdivision  1,  "  in  addi- 
tion," etc.,  by  inserting  the  words  "  or  will  be  unable  with  due  diligence  "  in 
subdivision  2,  and  by  adding  the  entire  concluding  sentence  of  the  section. 
See  Malloy  v.  Vanderliilt,  4  Abb.  N.  C.  127.  The  amendment  in  subd.  1,  in 
connection  with  the  concluding  sentence,  will  enable  the  creditor  to  maintain 
his  action  whenever  the  executor's  account  shows  that  the  assets  have  been 
improperly  absorbed  for  other  purposes;  while  the  extension  of  the  second 
subdivision  to  a  case  where  the  plaintiff  can  show  that  he  would  have  been 
unable  to  collect  his  debt  by  proceedings  against  the  representatives  of  the 
personalty,  will  relieve  him  from  the  necessity  of  suing  them  where  no  benefit 
will  accrue  therefrom.     See  Selover  v.  Coe,  63  N.  Y.  438. 

§  1849.   Id.;  against  devisees. 

Where  the  action  is  brought  against  devisees,  the  plaintiff  must  show,  in 
addition  to  the  matters  specified  in  the  last  section,  either  that  the  real  prop- 
erty of  the  decedent,  which  descended  to  his  heirs,  was  not  sufficient  to  pay  the 
plaintiff's  debt,  or  that  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt  by  an  action  against  the  heirs. 

Where  in  an  action  brought  by  a  creditor  under  §§  1843-1860 
against  the  heirs  at  law  of  two  deceased  sisters  to  recover  a  deficiency 
arising  upon  the  foreclosure,  after  their  death,  of  a  mortgage  made 
by  them  in  their  lifetime  to  secure  the  payment  of  their  note  to 
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plaintiff's  assignor,  the  children  of  one  of  the  co-debtors  did  not 
derive  title  to  their  mother's  real  property  by  descent  or  devise, 
but  as  grantees  under  a  conveyance  of  all  her  property  made  in 
her  lifetime  to  a  trustee,  whereby  she  reserved  to  herself  the  income 
thereof  during  her  life,  and  on  her  death  gave  the  remainder  to  her 
children,  they  are  not  liable  for  their  mother's  debt  as  the  heirs  at 
law  of  her  real  property,  in  the  absence  of  proof  that  the  convey- 
ance was  made  with  intent  to  defraud  her  creditors,  and  that  at 
the  time  of  the  execution  thereof  the  mortgaged  property  was  not 
sufficient  to  pay  plaintiffs'  note,  which  proof  can  only  be  adduced 
in  an  action  brought  by  one  creditor  in  behalf  of  himself  and  all 
other  creditors,  under  §  232  of  the  Eeal  Property  Law  (Laws 
1896,  chap.  547),  to  set  aside  the  conveyance  as  fraudulent. 

Notwithstanding  the  fact  that  plaintiff  in  such  action  sought  to 
have  the  will  of  one  of  the  co-debtors  held  invalid  and  to  hold  all 
of  the  defendants  liable  as  her  heirs  at  law  as  if  she  had  died 
intestate,  such  claim  is  not  inconsistent  with  and  does  not  prevent 
a  recovery  against  one  of  such  defendants  as  a  devisee  under  the 
will  for  such  a  proportion  of  the  debt  as  he  would  have  been  liable 
to  pay  as  an  heir  at  law,  although  as  a  devisee  he  would  have 
been  liable  for  a  larger  amount,  and  so  long  as  plaintiff  is  satis- 
fied with  such  recovery  it  should  not  be  disturbed  when  the  only 
change  on  a  new  trial  would  be  to  increase  its  amount.  Matteson 
V.  Falser,  173  'N.  Y.  404,  modifies  56  App.  Div.  91,  67  Supp.  612. 

Where  an  action  was  brought  to  recover  a  debt  during  the  life- 
time of  the  debtor,  and  after  his  death  revived  against  his  execu- 
tors, and  subsequently  plaintiff  applied  to  have  the  devisees  made 
parties,  held,  that  the-  application  was  properly  denied,  as  if 
granted  it  would,  in  effect,  authorize  the  joinder  of  two  distinct 
and  divisible  causes  of  action.  Greene  v.  Marline,  27  Hun,  246. 
But  the  rule  that  an  action  cannot  be  maintained  against  the  heir 
and  executor  does  not  apply  where  the  creditor  has  established 
his  demand  before  the  surrogate  and  the  personal  estate  of  the 
deceased  was  concealed  or  wasted.  Littell  v.  Sayre,  7  Hun,  485. 
A  judgment  obtained  against  the  executor,  though  upon  the  merits, 
IS  no  evidence  against  the  heir;  there  is  no  privity  between  such 
parties.  Ferguson  v.  Broome,  1  Bradf.  10.  The  action  of  the 
administrators  in  allowing  certain  claims  against  the  estate  is  not 
conclusive  upon  the  heirs  as  to  the  real  estate  descended.  Barnes 
V.  Hathaway,  66  Barb.  452.     Where  an  insurance  is  effected  by 
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the  heirs  after  the  death  of  their  ancestor,  it  is,  it  seems,  for  their 
benefit  solely,  notwithstanding  the  defeasible  nature  of  their  estate 
in  consequence  of  its  liability  to  sale  for  payment  of  the  ancestor'a 
debts.  Herkimer  v.  Rice,  27  N.  Y.  163.  This  provision  of  the 
Code  under  which  the  liability  of  devisees  arises  does  not  require 
that  the  legal  title  to  the  property  shall  have  passed ;  they  are  liable 
where  there  is  an  effectual  devise  of  the  entire  beneficial  estate  in 
the  land  and  it  is  accepted.  Armstrong  v.  McKelvey,  104  N.  Y. 
179.  Heirs  do  not  stand  simply  in  the  position  of  the  holder  of 
an  equity  of  redemptioij  who  is  not  responsible  for  the  mortgage 
debt ;  the  heir  who  sells  may  in  some  cases  become  personally  liable, 
and  it  may  be  said  that  he  is  under  some  obligation  to  the  creditor ; 
when,  therefore,  in  performance  of  such  obligation,  the  heirs  have 
provided  for  the  payment  of  these  debts,  it  is  equitable  that  the 
creditors  should  have  the  benefit  of  the  assignment.  Pulver  v. 
Skinner,  42  Hun,  322.  A  devisee  is  liable  for  the  testator's  debts 
to  the  extent  of  the  property  received  by  him,  but  beyond  this  he 
does  not  become  personally  liable  by  merely  accepting  of  the  devise, 
or  the  rents  and  profits  thereof,  though  the  devise  is  charged  with 
the  debts,  unless  the  will  charges  the  devisee  with  the  duty  of  per- 
sonally paying  the  debts,  or  unless  the  devise  is  upon  the  condition 
that  the  devisee  pay  the  debts.  Clift  v.  Moses,  7  St.  Ke  p.  692, 
citing  Cronhhite  v.  Cronkhite,  1  T.  &  C.  266 ;  Wheeler  v.  Lester,  1 
Bradf.  213,  293.  See,  also,  Whitaker  v.  Young,  2  Cow.  569; 
Schew.eJiorn  v.  Barhydt,  9  Paige,  28. 

The  statute  provides  that  no  action  shall  be  brought  upon  it 
within  three  years  after  the  decease  of  the  testator;  such  three 
years  do  not  constitute  part  of  the  period  of  limitation,  therefore 
a  party  has  nine  years  from  the  maturity  of  his  claim  in  which  to 
bring  an  action.  Mead  v.  Jenkins,  27  Hun,  570,  citing  Wood  v. 
Wood,  26  Barb.  356;  Sharpe  v.  Freeman,  45  K  Y.  802.  In 
Wood  V.  Wood,  26  Barb.  356,  it  was  held  that  the  ten  years'  statute 
was  applicable.  See  White  v.  Kane,  51  Super.  Ct.  295 ;  Hamilton 
V.  Smith,  12  St.  Eep.  713.  And  no  suits  can  be  brought  against 
the  devisees  or  heirs  at  law  within  three  years  of  the  time  of 
granting  letters  testamentary  or  of  administration.  Selover  v.  Coe. 
63  ISr.  Y.  438 ;  Roe  v.  Swezey,  10  Barb.  247 ;  Butts  v.  Oenung,  5 
Paige,  254.  This  objection  is  not  waived  by  not  being  pleaded; 
the  plaintiff  must  show  affirmatively  that  he  is  within  the  pro- 
visions of  the  statute ;  the  objection  need  not  be  taken  by  demurrer 
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or  answer.  The  debts  of  a  decedent  are  not  a  charge  upon  the 
heir  until  made  so  by  legal  proceedings.  Wilson  v.  Wilson,  13 
Barb.  252.  The  action  given  by  statute  is  against  the  property, 
and  the  devisee  cannot  be  charged  personally  where  the  real  estate 
has  not  been  aliened.  Wood  v.  Wood,  26  Barb.  356.  The  heir 
takes  title  absolutely,  subject  to  be  charged  with  debts  by  the 
executor  or  creditor.  Hyde  v.  Tanner,  1  Barb.  76 ;  Wilson  v. 
Wilson,  13  Barb.  252;  Waring  v.  Waring,  3  Abb.  246.  Lands 
aliened  in  good  faith,  before  the  commencement  of  the  suit,  by 
an  heir  or  devisee,  are  not  liable  in  the  hands  of  the  purchasers 
for  the  payment  of  such  debt.  Wambaugh  v.  Bates,  11  Paige,  505. 
See  §  1853.     See,  also,  Wood  v.  Wood,  26  Barb.  356. 

Upon  the  application  of  a  creditor  of  a  decedent  for  an  order 
directing  land  devised  to  be  sold  to  pay  the  debts  of  such  decedent, 
judgment  creditors  of  such  decedent  may  set  up  the  statute  of 
limitations  as  a  defence.  The  fact  that  a  judgment  was  recovered 
against  an  executor,  who  was  also  a  devisee,  does  not  avoid  the 
statute.     Baynor  v.  Gordon,  23  How.  264. 

Heirs  may  be  jointly  sued  for  a  debt  of  their  ancestor,  but  the 
statute  does  not  make  them  liable  as  joint  debtors.  Kellogg  v. 
Olmsted,  6  How.  487.  All  the  heirs  must  be  joined  as  defend- 
ants. MisereoMY.  Ryerss,  3  N.  Y.  261 ;  Butts  v.  Genung,  5  Paige, 
254;  ScJiemehorn  v.  Barhydt,  9  Paige,  28;  Stuart  v.  Kissam,,  11 
Barb.  271;  Cassidy  v.  Cassidy,  1  Barb.  Ch.  467.  But  if  one  of 
the  heirs  or  devisees  has  died  without  leaving  any  property,  his 
personal  representatives  need  not  be  made  a  party.  Wambaugh 
T.  Gates,  11  Paige,  506.  The  plaintiff  cannot  make  other  cred- 
itors or  persons  having  liens  upon  the  real  estate  parties;  the 
statute  contemplates  an  action  by  each  creditor  for  himself.  Par- 
sons v.  Bowne,  7  Paige,  354. 

A  suit  at  law  against  the  next  of  kin  or  legatees  is  preliminary 
to  a  right  to  proceed  against  the  heirs  if  assets  were  left  by  de- 
ceased. Roe  V.  Swezey,  10  Barb.  247;  Stewart  v.  Kissam,  11 
Barb.  271.  In  order  to  maintain  the  action,  it  must  be  shown 
that  the  deceased  left  no  personal  property  within  this  State,  or 
that  the  same  was  insufficient  to  pay  the  debt,  or  that  the  debt 
could  not  be  collected  from  the  personal  representatives  of  the 
grantor,  or  from  his  next  of  kin  or  legatees.  Armstrong  v.  Wing, 
10  Hun,  520.  In  an  action  by  a  judgment  creditor  of  a  deceased 
person  to  secure  payment  of  the  judgment  from  real  estate  which 
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descended  to  the  heirs  at  law,  it  is  sufficient  to  allege  and  prove 
that  the  personal  assets  of  the  deceased  were  not  sufficient  to  pay 
and  discharge  the  debt,  and  it  is  not  necessary  to  show  the  inability 
of  the  creditor  to  collect  the  same,  by  proceedings  at  law  or  before 
the  surrogate,  from  the  personal  representatives,  next  of  kin,  or 
legatees  of  the  deceased.  Blossom  v.  Hatfield,  24  Hun,  275,  fol- 
lowing Selover  v.  Coe,  63  N.  Y.  438,  distinguishing  10  Hun, 
520,  supra,  and  citing  iJoe  v.  Swezey,  10  Barb.  247;  Oere  v.  Clark, 
6  Hill,  350;  Butts  v.  Qenung,  5  Paige,  254;  ^Yilher  v.  Collier,  3 
Barb.  Ch.  427;  Wamhaugh  v.  Gates,  11  Paige,  505,  and  Mesereau 
v.  Ryerss,  3  'S.  Y.  261.  The  latter  case  holds  that  the  heirs  and 
personal  representatives  cannot  be  joined  in  an  action  of  this 
character.  It  is  held  in  Selover  v.  Coe,  63  IST.  Y.  438,  that  the 
heirs  or  next  of  kin  of  a  deceased  person  can  only  be  made  liable 
for  his  contracts,  or  upon  his  debts,  in  manner  prescribed  by 
statute,  and  it  must  appear  that  the  deceased  left  no  personal 
estate  in  the  State  out  of  which  the  debt  could  be  collected,  or 
that  the  personal  assets  have  been  applied  toward  the  payment  of 
the  obligation.  The  complaint  should  allege  the  special  facts  on 
which  defendant's  liability  depends.  Butts  v.  Oenung,  5  Paige, 
254 ;  Gere  v.  Clark,  6  Hill,  350. 

Section  1843  and  the  following  sections  were  not  designed  to 
affect  the  interests  of  remaindermen  nor  to  continue  in  such  case 
the  doctrine  of  collateral  warranty.  Trolad  v.  Rogers,  68  St. 
Eep.  774,  88  Hun,  422. 

In  an  action  brought  by  creditors  under  §  1844,  to  reach  and 
apply  certain  real  estate  to  the  payment  of  their  debts,  it  was  held 
that  the  failure  to  pay  legacies  provided  for  by  the  will  of  dece- 
dent did  not  work  a  forfeiture  of  the  devise,  nor  did  the  direction 
to  the  executor  to  pay  the  debts  operate  to  charge  the  debts  upon 
the  lands  devised  to  him.     Cunningham  v.  ParTcer,  146  N.  Y.  29. 

In  Adams  v.  Fassett,  56  St.  Hep.  31,  the  opinion  states  that  the 
history  of  legislation  leading  up  to  the  enactment  of  §  1843  is 
given  in  Reed  v.  Patterson,  134  N.  Y.  128,  45  St.  Eep.  793,  and 
that  at  page  136  of  the  opinion  in  that  case  it  is  said  that  it  is  quite 
apparent  that  §  1848  of  the  Code  enlarges  the  rights  of  creditors 
by_  permitting  recoveries  "  when  it  appears  that  the  creditors  will 
be  unable  with  due  diligence  to  collect  their  debts  by  proceedings 
in  the  proper  Surrogate's  Court  and  by  an  action  against  the 
executor  or  administrator." 
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An  action  against  devisees  to  enforce  to  the  extent  of  their 
interest  in  the  devised  realty,  payment  of  a  note  made  by  their 
testator,  is  to  be  deemed  an  action  to  recover  upon  the  note,  and 
hence  is  subject  to  the  six  years'  statute  of  limitations  as  affected 
by  the  statutory  provisions  relating  to  the  time  of  commencing 
actions  on  claims  against  decedents.  A  right  of  action  against 
devisees  under  subdivision  1  of  §  1844,  which  has  accrued  by  the 
lapse  of  three  years  after  the  death  of  the  decedent  without  the 
issue  of  letters  testamentary,  is  not  suspended  by  the  subsequent 
issue  of  such  letters,  and  in  such  case  the  second  subdivision  of 
that  section  respecting  actions  after  a  lapse  of  three  years  after  the 
grant  of  letters,  has  no  application.  Adams  v.  Fassett,  149 
N.  Y.  61. 

Nothing  can  accomplish  the  discharge  of  the  lien  upon  the  land 
of  a  creditor  as  against  the  legatee  or  heir-at-law,  except  payment 
or  the  statute  of  limitations.  He  remains  liable  personally  for 
debts  to  the  extent  of  the  property  which  he  receives.  If  he  sells 
to  a  bona  fide  purchaser  after  three  years,  the  consideration  is 
merely  substituted  in  place  of  the  land,  and  may  be  followed  and 
taken  to  pay  the  obligation.  Matter  of  Callaghan,  52  St.  Eep- 
537.  In  an  action  brought  against  heirs  to  collect  a  debt  due  from 
their  ancestor,  the  burden  is  upon  the  plaintiff  to  establish  the 
extent  of  the  value  of  the  personal  property  at  the  time  when  it 
passed  to  the  executor  and  the  debts  then  due.  Proof  of  sale  of 
such  property  made  years  subsequently,  and  the  amount  realized 
thereon,  is  not  sulEcient  to  overcome  the  presumption  of  its  value 
arising  from  the  executor's  account.  Bead  v.  Patterson,  29  St. 
Eep.  102.  Under  the  provisions  of  §  1846,  an  action  of  this  kind 
must  be  brought  jointly  against  all  the  devisees ;  there  can  be  but 
one  judgment  in  the  action,  and  the  provisions  of  §  1847,  providing 
for  the  apportionment  of  damages  and  costs  does  not  render  the 
action  one  against  the  devisees  separately  so  as  to  enable  a  single 
defendant  to  interpose  a  counterclaim.  An  action  brought  under 
this  section  may  be  brought  at  any  time  within  ten  years  after 
the  cause  of  action  accrues.  It  is  an  equitable  action  and  not  for 
the  recovery  of  money  or  specific  real  property.  Mortimer  v. 
Chambers,  43  St.  Eep.  365.  A  devisee  of  an  undivided  one-third 
of  the  residue  of  the  testator's  real  property  is  liable  only  for 
one-third  of  the  claims  existing  against  his  estate.  Fink  v.  Berg, 
50  Hun,  211,  19  St.  Rep.  322,  2  Supp.  851. 
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As  to  what  allegations  are  sufficient  in  a  complaint  in  an  action 
of  this  character,  Hentz  v.  Phillips,  6  Supp.  16,  23  Abb.  N".  C.  15. 

The  statute  contemplates  that  a  devisee  or  heir  should  be  liable 
according  to  the  measure  of  the  value  of  the  property  devised  to 
him,  and  the  heirs  or  devisees  may  allege  in  their  answer  and 
prove  other  debts  of  the  decedent  unsatisfied  belonging  to  the 
same  class  as  that  in  suit  or  a  prior  class,  and  properly  chargeable 
against  the  land  by  reason  of  the  deficiency  of  personalty.  Hauselt 
v.  Patterson,  124  IST.  Y.  349.  Cited,  Murdoch  v.  Waterman,  145 
N.  Y.  65. 

As  to  the  effect  of  the  repeal  of  the  Revised  Statutes  by  chapter 
245,  Laws  1880,  see  Beed  v.  Patterson,  134  N.  Y.  128,  45  St.  Rep. 
793,  affirming  29  St.  Rep.  102,  55  Hun,  608. 

It  seems,  in  an  action  brought  to  charge  devisees  to  the  extent 
of  the  real  property  devised  to  them,  that  a  debt  of  their  testator 
upon  a  promissory  note  is  one  which  falls  within  §  388,  provided 
that  an  action  can  be  commenced  within  ten  years  after  the  cause 
of  action  accrues.  Such  an  action  is  in  any  event  subject  to 
extension  by  the  three  years  statutory  stay  from  the  death  of  the 
testator  imposed  by  §  1844.  Adams  v.  Fassett,  73  Hun,  430,  26 
Supp.  447,  affirmed,  149  E".  Y.  61.  It  seems  that  under  this 
section  the  liability  of  the  heirs  and  devisees  for  the  debts  of  the 
decedent  to  the  extent  of  the  real  estate  descending  or  devised  to 
them  only  extends  to  the  real  estate  and  does  not  attach  to  that 
which  may  be  made  out  of  it  by  the  skill,  management  or  labor  of 
the  heir  or  devisee.  Where  land  is  devised  charged  with  the  pay- 
ment of  debts  generally,  aii  acceptance  of  the  devise  does  not  create 
a  personal  liability  to  pay,  but  instead  thereof  a  lien  is  created  in 
favor  of  creditors  who  can  enforce  it  as  against  the  land  devised. 
Clifi  V.  Moses,  116  N.  Y.  144. 

The  liability  of  an  heir  for  the  debts  of  a  person  from  whom  he 
has  inherited  or  taken  land  by  devise  is  measured  by  the  property 
which  has  descended  to  him ;  to  that  extent  it  is  personal,  and  if 
the  property  has  been  alienated  before  the  commencement  of  an 
action  by  a  creditor  of  the  deceased  to  acquire  a  statutory  lien 
upon  the  same,  such  creditor  may  take  a  personal  judgment 
against  the  heirs  for  its  value.  The  remedy  of  the  creditor, 
however,  is  founded  solely  upon  the  provisions  of  the  statute,  and 
it  is  confined  to  an  action  against  the  heirs  of  an  intestate,  and 
against  the  devisees  of  a  testator.     It  is  not  given  as  against  the 
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heirs-at-law  of  a  devisee,  nor  as  against  the  devisee  of  an  heir-at- 
law,  and  the  only  remedy  afforded  by  the  statute,  when  the  prop- 
erty has  been  alienated  before  the  commencement  of  the  action, 
is  a  personal  judgment  against  the  heir  for  the  value  of  the  prop- 
erty so  alienated,  whether  it  be  alienated  in  good  or  bad  faith. 
Semble,  that  after  the  obtaining  of  such  judgment  and  an  execution 
thereon  returned  unsatisfied,  the  creditor  may  file  his  ordinary 
creditor's  bill  to  set  aside  a  conveyance,  made  by  such  heir  or 
devisee,  alleged  to  be  fraudulent;  but  whether  such  conveyance 
be  fraudulent  or  not  cannot  be  determined  in  the  action  brought 
to  acquire  by  statutory  lien.  Rogers  v.  Paiterson,  79  Hun,  483, 
61  St.  Eep.  278,  affirmed,  150  K  Y.  560. 

Heirs-at-law  and  devisees  are  properly  joined  in  an  action  where 
it  is  alleged  that  the  real  estate  which  passed  to  the  heirs-at-law 
is  insufficient  to  satisfy  the  claim,  and  judgment  may  be  so 
framed  as  to  direct  that  the  estate  which  descended  to  the  heirs- 
at-law  be  first  exhausted.  Rockwell  v.  Oeery,  4  Hun,  606,  6  T. 
&  C.  687.  In  a  proceeding  to  hold  devisee  liable  for  a  debt  taken 
against  one  properly  charged  with  one-third  of  the  debt,  such 
devisee  is  liable  for  the  full  costs  and  disbursements  of  the  action 
and  no  apportionment  thereof  shall  be  made.  Fink  v.  Berg,  50 
Hun,  211,  19  St.  Eep.  322.  The  effect  of  this  section  is  to 
enlarge  the  rights  of  creditors  of  a  decedent  by  permitting  recov- 
eries against  devisees  for  debts  of  their  testator,  when  it  appears 
that  the  plaintiff  will  be  unable  with  due  diligence  to  collect  his 
debts.  Adams  v.  Fassett,  73  Hun,  430,  26  Supp.  447,  affirmed, 
149  N.  Y.  61.  And  by  §  3352,  the  construction  of  §  1848  is 
restricted  so  that  an  action  cannot  be  maintained  to  charge  the 
lands  of  the  testator  in  the  hands  of  his  heirs  with  debts,  if  he 
left  personalty  sufficient  to  pay  his  debts.  Reed  v.  Lozier,  48 
Hun,  50. 

The  last  clause  of  §  1848  must  be  interpreted  as  providing 
either  that  an  executor's  account  when  so  settled  must  be  received 
as  presumptive  evidence  against  all  defendants  or  that  it  is 
presumptive  evidence  against  such  of  the  defendants  as  were 
parties  to  the  decree  on  the  accounting.  It  does  not  make  mere 
statements  annexed  to  the  account,  but  not  before  the  Surrogate's 
Court  for  adjudication,  presumptive  evidence  of  facts  stated. 
Reed  V.  Patterson,  134  N".  Y.  128,  45  St.  Eep.  793,  affirming  55 
Hun,  608,  29  St.  Eep.  102.  Same  effect.  Estate  of  McCunn,  15 
St.  Eep.  712. 
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See  Matter  of  Bingham,  127  N".  Y.  296,  for  an  application  of 
the  rule  as  to  what  real  estate  should  be  charged  for  the  appor- 
tioned amount  of  the  debt  of  the  testator. 

Heirs  of  an  intestate  and  devisees  of  a  testator  are  liable  for 
the  debts  of  the  decedent  arising  by  simple  contract  or  by  specialty 
to  the  extent  and  value  of  the  real  property  which  decedent 
devised  to  them.  The  manner  in  which,  and  the  conditions  under 
which,  they  may  be  charged  in  an  action  at  law,  is  regulated  by 
§§  1844-1860.  Among  the  conditions  are  those  in  §§  1848  and 
1849,  which  prescribe  that  in  such  an  action  plaintiff  must  show 
that  the  assets  of  decedent's  estate  within  the  State  is  not  sufficient 
to  pay  his  debt,  or  that  plaintiff  has  been  and  will  be  unable,  with 
due  diligence,  to  collect  his  claim  by  proper  action  in  the  Surro- 
gate's Court,  or  by  action  against  the  legatees  or  next  of  kin. 
Lawrence,  v.  Grout,  112  App.  Div.  242,  98  Supp.  279. 

The  term  "  simple  contract  "  and  "  specialty  "  used  in  §  1843, 
defining  liability  of  an  heir  or  devisee  for  the  debts  of  his  dece- 
dent, comprise  every  kind  of  a  contractual  obligation,  and  an 
action  may  be  maintained  thereunder  based  on  a  transaction  in 
which  there  existed  a  fiduciary  relation  between  the  parties.  De 
Crano  v.  Moore,  50  App.  Div.  361,  64  Supp.  3. 

At  common  law  land  which  descended  or  was  devised  was  not 
chargeable  with  simple  contract  debts  of  the  testator,  nor  was  the 
heir  or  devisee  personally  liable  therefor.  Deyo  v.  Morss,  30  App. 
Div.  56,  51  Supp.  785. 

Payment  of  debts  will  not  be  charged  upon  a  devise  of  real 
estate  without  clear  evidence  of  such  an  intent  in  the  will;  the 
intention  may  not  be  presumed  merely  from  the  use  of  formal 
words  or  the  presence  of  commonly  employed  phrases. 

Inadequacy  of  the  personalty  is  not  suggestive  of  an  intent  to 
charge  the  realty  with, the  payment  of  debts  in  view  of  the  pro- 
visions of  §§  2749,  2750,  permitting  a  resort  to  the  real  estate  by 
the  creditors  of  a  decedent.  Matter  of  City  of  Rochester,  110 
N".  Y.  159. 

As  to  rights  of  creditors  to  disaffirm  a  transfer  made  in  fraud  of 
their  rights  where  the  executor  or  administrator  refuses  to  bring 
suit,  see  §  232,  Eeal  Estate  Law ;  Harvey  v.  McDonnell  and  cases 
cited ;  also  cases  cited,  article  I. 

Precedents  are  omitted  for  the  reason  given  at  foot  of  preceding 
article. 
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AKTIOLE    X. 

BEGTTLATIONS   PECITLIAB   TO   ACTIONS    AGAINST   HEIRS, 
LEGATEES,  ETC. 

1850.  Deductions  for  prior  recoveries,  397. 

1851.  Complaint  to  describe  land  descended,  etc.,  397. 
1252.  Judgment;  when  to  be  satisfied  out  of  land,  397. 

1853.  Id.;  when  not  alien  on  land  aliened,  397. 

1854.  How  judgment  taken,  when  land  aliened,  397. 

1855.  Classification  of  debts,  to  be  enforced  under  this  article,  397. 
Defence,  by  reason  of  other  prior  or  equal  claims,  398. 
Id.;  when  such  a  claim  is  paid,  398. 
Action  not  suspended  by  infancy,  398. 
This  article  not  applicable  where  will  charges  real  property, 

etc.,  398. 
§  i860.   One  action,  where  same  person  is  heir,  devisee,  etc.,  398. 

§   1850.   Deductions  for  prior  recoveries. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  sufficient  to  pay  a 
part  thereof,  or  a  part  thereof  has  been  collected  from  the  executor  or  admin- 
istrator, or  from  the  surviving  husband  or  wife,  next  of  kin,  or  legatees,  the 
plaintiflf  can  recover  only  for  the  residue,  remainder  unpaid  or  uncollected; 
and  if  the  action  is  against  devisees,  he  can  recover  only  for  the  residue,  which 
the  real  estate  descended,  or  the  amount  of  his  recovery  against  the  heirs,  is 
insufScient  to  discharge. 

§  1851.    Complaint  to  describe  land  descended,  etc. 

The  complaint  must  describe,  with  common  certainty,  the  real  property, 
descended  or  devised  to  the  defendant;   and  must  specify  its  value. 

§  1852.   Judgment;  \rlien  to  be  satisfied  out  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended  or  was  devised 
to  a  defendant,  had  not  been  aliened  by  him  at  the  time  of  the  commencement 
of  the  action,  the  final  judgment  must  direct  that  the  debt  of  the  plaintiff, 
or  the  proportion  thereof  which  he  is  entitled  to  recover  against  that  defend- 
ant, be  collected  out  of  that  real  property.  Such  a  judgment  is  preferred,  as 
a  lien  upon  that  property,  to  a  judgment  obtained  against  the  defendant,  for 
his  individual  debt  or  demand. 

§  1853.   Id.;  ^irlien  not  u  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does  not  bind, 
and  the  execution  thereupon  cannot  in  any  way  affect,  the  title  of  a  purchaser, 
in  good  faith  and  for  value,  acquired  before  a  notice  of  the  pendency  of  the 
action  is  filed,  or  final  judgment  is  entered,  and  the  judgment-roll  filed. 

§  1854.   How  judgment  taben,  -when  land  aliened. 

If  it  appears  that,  before  the  commencement  of  the  action,  or  afterwards 
and  before  the  filing  of  a  notice  of  the  pendency  of  the  action,  the  defendant 
aliened  the  real  property  descended  or  devised  to  him,  or  any  part  thereof,  the 
plaintiff  may,  at  his  election,  take  a  final  judgment  against  him  for  the  value 
of  the  property  so  aliened,  or  so  much  thereof  as  may  be  necessary,  as  in  an 
action  for  the  defendant's  own  debt. 

§  1855.   Classification  of  debts,  to  be  enforced  under  tbis  article. 

Where  the  surviving  husband  or  wife,  next  of  kin,  legatees,  heirs,  or  devisees, 
are  liable  for  the  demands  against  the  decedent,  as  prescribed  in  this  article. 


398  decedents'  estates. 

they  must  give  preference  in  the  payment  thereof,  and  they  are  so  liable  there- 
for, in  the  order  prescribed  by  law,  for  the  payment  of  debts  by  an  executor 
or  administrator.  Preference  of  payment  cannot  be  given  to  a  demand,  over 
another  of  the  same  class,  except  where  a  similar  preference  by  an  executor 
or  administrator  is  allowed  by  law.  The  commencement  of  an  action,  under 
any  provision  of  this  article,  does  not  entitle  the  plaintiff's  demand  to  prefer- 
ence over  another  of  the  same  class,  except  as  otherwise  specially  prescribed 
by  law. 

§  1856.   Defence,  by  reason  of  other  prior  or  equal  claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  in  this  article,  that 
there  are  unsatisfied  demands  against  the  decedent's  estate,  of  a  class  prior 
to  that  of  the  plaintiff's  demand,  the  defendant  is  entitled  to  judgment,  if  the 
value  of  the  property,  which  was  received,  devised,  or  inherited,  as  the  case 
may  be,  by  the  class  to  which  he  belongs,  does  not  exceed  the  amount  of  the 
valid  demands  of  a  prior  class.  If  it  exceeds  the  amount  of  those  demands, 
the  judgment  against  the  defendant  cannot  exceed  such  a  proportion  of  the 
plaintiff's  demand  as  the  total  amount  of  the  valid  demands  of  his  class  bears 
to  the  excess. 

§  1857.   Id.;  Trhen  snch  a  claim  is  paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  has  paid  a  demand 
against  a,  decedent's  estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand, 
or  has  paid  a  demand  of  the  same  class,  the  amount  of  the  demand  so  paid 
must  be  estimated,  in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid. 

§  1858.   Action  not  suspended  by  infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in  this  article, 
is  not  delayed,  nor  is  the  remedy  of  the  plaintiff  suspended,  by  reason  of  the 
infancy  of  any  of  the  parties;  except  that  an  execution  shall  not  be  issued 
against  an  infant  heir  or  devisee,  until  the  expiration  of  one  year  after  final 
judgment  is  rendered,  and  the  judgment-roll  filed. 

§  1859.  This  article  not  applicable,  \rhere  ^^ill  charges  real 
property,  etc. 

This  article  does  not  affect  the  liability  of  an  heir  or  devisee,  for  a  debt 
of  a  testator,  where  the  will  expressly  charges  the  debt  exclusively  upon  the 
real  property  descended  or  devised,  or  makes  it  payable  exclusively  by  the  heir 
or  devisee,  or  out  of  the  real  property  descended  or  devised,  before  resorting 
to  the  personal  property,  or  to  any  other  real  property  descended  or  devised. 

§   1860.    One  action,  ivhere  same  person  is  heir,  devisee,  etc. 

Where  a  person,  who  takes  real  property  of  a  decedent  by  devise,  and  also 
by  descent;  or  who  takes  personal  property  as  next  of  kin,  and  also  as  legatee; 
or  who  takes  both  real  and  personal  property  in  either  capacity;  or  who  is 
executor  or  administrator,  and  also  takes  in  either  of  the  before  mentioned 
capacities ;  would  be  liable  in  one  capacity,  for  a  demand  against  the  decedent, 
after  the  exhaustion  of  the  remedy  against  him  in  another  capacity;  the  plain- 
tiff, in  any  action  to  charge  him,  which  can  be  maintained,  without  joining 
with  him  any  other  person,  except  a  person  whose  liability  is  in  all  respects 
the  same,  may  recover  any  sum,  for  which  he  is  liable,  although  the  remedy 
against  him  in  another  capacity  was  not  exhausted.  But  this  section  does  not 
increase  the  sum,  which  the  plaintiff  is  entitled  to  recover  against  him,  in  the 
capacity  in  which  he  is  actually  liable;  nor  does  it  charge  a  defendant  in- 
dividually, who  is  liable  only  in  a  representative  capacity. 
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Where  legacies  are  made  a  charge  upon  property  devised,  a 
purchaser  is  held  to  take  with  notice  of  such  specific  lien,  and  it 
is  his  duty  to  see  that  the  lien  is  discharged,  but  when  no  provi- 
sion is  made  for  the  payment  thereof,  the  purchaser  can,  after 
the  expiration  of  the  three  years,  take  the  estate  free  and  dis- 
charged therefrom.  Jewett  v.  Keenholts,  16  Barb.  193;  Waring 
V.  Waring,  3  Abb.  246;  Hyde  v.  Tarmer,  1  Barb.  75;  Smith  v. 
Soper,  32  Hun,  46. 

An  action  authorized  by  §  1852  is  not  to  enforce  but  to  acquire 
a  lien  upon  the  real  property  which  descended  to  the  defendant, 
and  to  authorize  its  sale  for  the  purpose  of  satisfying  the  debt.  It 
is  an  action  in  equity  having  the  nature  of  proceeding  in  rem 
in  such  sense  that  when  the  land  has  not  been  aliened  by  the  heir 
the  judgment  must  direct  that  the  debt  of  the  plaintiff  be  col- 
lected out  of  the  real  property.  Such  an  action  not  being  an  action 
for  the  recovery  of  money  only,  an  attachment  is  not  authorized. 
Avery  v.  Avery,  119  App.  Div.  698,  reversing  52  Misc.  297,  citing, 
as  to  the  nature  of  the  action,  Rogers  v.  Patterson,  79  Hun,  483 ; 
Rauselt  v.  Patterson,  124  JST.  Y.  356,  and  other  authorities. 

A  suit  against  a  decedent's  personal  representatives  upon  a  con- 
tract made  with  such  representatives,  cannot  be  joined  with  an 
action  under  the  statute  against  the  heirs  to  charge  his  lands.  In 
an  action  by  a  creditor  of  a  deceased  person  to  charge  his  heirs, 
they  must  be  sued  jointly;  but  under  no  circumstances  are  they 
liable  for  debts  incurred  by  the  executors.  Hayward  v.  Mc- 
Donald, 7  Civ.  Pro.  E.  100.  Although  a  defendant  in  an  action 
to  charge  the  heir  is  entitled  to  protection  under  §  1853,  yet  if  the 
complaint  alleges  him  to  be  a  purchaser  with  notice  of  plaintiff's 
claim,  it  cannot  be  presumed,  on  demurrer,  that  the  land  devised 
to  him  cannot  be  sold  to  satisfy  plaintiff's  claim.  Hauselt  v. 
Fine,  3  St.  Eep.  191.  Lands  aliened  in  good  faith  by  a  devisee  or 
heir-at-law,  before  the  commencement  of  a  suit  against  him  for  the 
recovery  of  a  debt  from  the  testator  or  intestate,  are  not  liable 
for  the  payment  of  such  debt.  Wamibaugh  v.  Gates,  11  Paige, 
505.  It  is  said  by  the  codifiers  that  §  1853  is  remodeled  in 
accordance  with  the  construction  given  to  the  Revised  Statiites  in 
Waring  v.  Waring,  3  Abb.  246.  See,  also,  Hyde  v.  Tanner,  1 
Barb.  75.  And  that  the  rule  to  be  deduced  from  these  cases  is, 
that  the  good  faith  of  which  the  statute  speaks  is  that  of  the 
purchaser,  and  not  of  the  heir  or  devisee. 
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Section  1853  protects  purchasers  in  good  faith  and  for  value 
of  premises  against  which  the  debt  of  the  deceased  person  was 
sought  to  be  enforced,  and  it  is  the  plaintiff's  right  to  have  the 
purchasers  made  parties  in  order  to  have  it  determined  in  the 
action  whether  they  or  any  of  them  were  entitled  to  the  protec- 
tion of  the  statute.     Rogers  v.  Patterson,  87  Hun,  219. 

The  complaint  by  a  judgment  creditor  need  not  set  out  the 
evidence  by  which  plaintiff  expects  to  prove  his  inability  to  collect 
his  debt  against  the  executor.  Hauselt  v.  Fine,  18  Abb.  'N.  C. 
142,  3  St.  Eep.  191. 

The  design  of  1  R.  S.  749,  §  4,  was  not  to  create  a  personal 
liability  of  the  heir  for  the  amount  of  the  mortgage  debt,  but  to 
make,  so  far  as  practicable,  the  realty  primarily  chargeable  with 
the  payment  of  a  debt  of  the  decedent  secured  by  a  mortgage  on 
his  land,  and  when,  with  the  mortgaged  premises,  the  heir  inherits 
other  lands  of  the  same  ancestor,  he  takes  with  them  the  burden  of 
the  mortgage  debt,  if  there  was  a  personal  liability  of  the  decedent 
to  pay  at  the  time  of  the  decease.  The  liability  of  the  heirs  to 
pay  the  mortgage  out  of  the  property  is  proportionate  with  the  real 
estate  inherited  by  them  respectively,  and  the  judgment  must  be 
entered  and  execution  issued  accordingly.  It  is  only  when  the 
land  has  been  aliened  by  the  heirs  that  they  are  personally  liable 
for  an  amount  exceeding  its  value.  When  the  land  has  not  been 
aliened  the  remedy  is  by  action  in  equity,  in  the  nature  of  a 
proceeding  to  reach  the  land.  Hauselt  v.  Patterson,  36  St.  Eep. 
354,  124  K  Y.  349. 

A  devisee,  having  aliened  the  land  devised  to  her,  is  liable  to 
the  creditors  of  her  testator  to  the  extent  of  the  value  of  the  land 
over  the  lien  thereon  at  the  time  of  the  testator's  death,  and 
judgments  may  be  taken  against  her  instead  of  against  the  land 
to  that  amount,  each  creditor  being  entitled  to  a  judgment  for  his 
proportionate  share,  such  value  being  less  than  the  aggregate  of 
debts.  But  in  such  case  defendant's  dower  interest  must  be  ascer- 
tained and  deducted  from  the  value  of  the  land  in  ascertaining 
the  value  for  which  she  is  liable.  Lauhy  v.  Gill,  42  Misc.  334,  86 
Supp.  718. 
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AETIOLE    XI. 
WHEir  ACmON  WTLIi  LIE  TO  ESTABLISH  OB  niFEAOH  A  WILL. 

Subd.  I.    When  action  will  lie,  401. 

§  1 86 1.    When  action  to  establish  a  will  may  be  brought,  401. 
Subd.  2.  Proof  necessary  to  establish  lost  will,  404. 

§  1865.  Proof  of  lost  will  in  certain  cases,  404. 
Subd.  3.  Contents  of  judgment,  408. 

§  1862.  Judgment,  that  will  be  established,  408. 

§  1863.  Judgment  admitting  the  will  to  probate,  408. 

§  1864.   Contents  of  judgment,  surrogate's  duty,  408. 

Sub.  1.     When  Action  Will  Lie. 

§  1861.   When  action  to  establish  a  irill  may  be  bronght. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be  maintained, 
by  any  person  interested  in  the  establishment  thereof,  in  either  of  the  fol- 
lowing cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed,  in 
such  a  manner  and  under  such  circumstances,  that  it  might  under  the  laws 
of  the  State,  be  admitted  to  probate  in  a,  surrogate's  court;  but  the  original 
will  is  in  another  State  or  country,  under  such  circumstances  that  it  cannot 
be  obtained  for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person  who  resided  without 
the  State,  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death, 
has  been  duly  executed,  according  to  the  laws  of  the  State  or  country  in  which 
it  was  executed,  or  in  which  the  testator  resided  at  the  time  of  his  death, 
and  the  case  is  not  one  where  the  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  under  the  laws  of  the  State. 

This  section  is  in  the  main  a  re-enactment  of  some  of  the  sections 
of  title  I,  chapter  VI,  part  II,  K.  S.  A  Surrogate's  Court  has 
jurisdiction  to  entertain  proceedings  for  the  probate  of  a  will 
which  is  not  produced  before  the  surrogate  for  the  reason  that  it 
is  in  possession  of  a  foreign  court,  which  will  not  suffer  it  to  be 
removed  from  its  files.  The  fact  that  the  Code  confers  upon  the 
Supreme  Court  jurisdiction  over  the  probate  of  a  will  "  which  is 
in  another  State  or  country  under  such  circumstances  that  it 
cannot  be  obtained "  for  the  purpose  of  being  admitted  in  a 
Surrogate's  Court,  does  not  deprive  the  Surrogate's  Court  of 
jurisdiction.  Estate  of  Delaplaine,  12  Civ.  Rep.  35,  following 
Russell  v.  Hartt,  87  ¥.  Y.  19.  Where  the  complaint  alleged  that 
the  testator  signed,  published,  delivered  and  executed  his  will 
and  codicil  in  Spain  before  a  notary  and  three  witnesses,  and  that 
such  will  and  codicil  had  been  duly  recorded  by  the  notary  and 
published  in  his  register,  and  that  they  remained  on  file  in  the 
archives  of  his  office,  from  which  they  could  not  be  removed  for 
Actions,  Vol.  1  —  26 
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any  purpose  whatever,  and  the  copies  of  the  will  and  codicil, 
annexed  to  the  complaint,  showed  that  each  of  these  instruments 
was  subscribed  by  the  testator,  the  witnesses  and  the  notary,  the 
complaint  was  held  to  state  a  cause  of  action.  An  averment  that 
deceased  was  an  inhabitant  of  and  domiciled  in  this  State,  but 
temporarily  residing  in  Spain,  at  the  time  of  the  execution  of  the 
will,  is  sufficient.  Younger  v.  Duffie,  28  Hun,  242,  affirmed,  94 
]Sr.  Y.  535,  citing  Matter  of  Law,  80  App.  Div.  73.  Where 
circumstances  exist,  by  reason  of  which  the  will  could  not  be  ad- 
mitted in  a  Surrogate's  Court,  the  Code  expressly  provides  that 
an  action  may  be  maintained  for  the  purpose  of  establishing  it. 
Russell  V.  Eartt,  13  Week.  Dig.  309,  87  N.  Y.  19 ;  Caulfield  v. 
Sullivan,  85  N.  Y.  153. 

Section  1861  does  not  apply  to  wills  which  have  been  duly 
proved.  It  is  an  enactment  of  the  Revised  Statutes  by  which  it 
appears  that  the  term  "  establishing  a  will "  means  the  same  as 
proving  a  will,  and  such  is  the  obvious  meaning  of  the  term  as  used 
in  this  section  of  the  Code,  which  has  no  relation  to  wills  which 
have  been  duly  proved ;  the  Code  provides  a  complete  scheme  by 
article  VII,  title  III,  chapter  XVIII,  for  establishing  and  giving 
effect  within  this  State  to  wills  duly  probated  in  other  States. 
Clark  V.  Poor,  56  St.  Rep.  122. 

The  Supreme  Court,  by  virtue  of  its  jurisdiction  in  equity,  can 
adapt  its  procedure  to  meet  exigencies ;  so  held  in  discussing  the 
power  of  the  court  under  §  1861.  Matter  of  Cameron,  47  App. 
Div.  120,  62  Supp.  187,  affirmed  without  opinion,  166  K  Y. 
610. 

Procedure  to  establish  a  lost  codicil  alleged  to  contain  the  follow- 
ing provisions,  "I  give  and  bequeath  to  my  friend  and  former 
servant,  Mary.  C.  Donlon  (the  plaintiff),  unless  I  shall  have 
settled  such  a  sum  on  her  in  my  lifetime,  one  hundred  thousand 
dollars,"  need  not  show  affirmatively  that  the  sum  bequeathed  was 
not  settled  upon  the  plaintiff  during  the  life  of  the  testator;  the 
fact  that  upon  the  face  of  the  codicil  the  plaintiff  has  a  probable 
interest  in  its  establishment  is  sufficient  to  entitle  her  to  maintain 
the  action. 

Such  a  complaint  need  not  negative  subdivision  1  of  §  1861, 
which  provides  that  the  codicil  in  question  must  have  been  lost  or 
destroyed  "  before  it  was  duly  proved  and  recorded  within  the 
State."     Donlon  v.  Kimball,  61  App.  Div.  31,  70  Supp.  252. 
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Complaint,  Frajring  Establishment  of  Will. 
NEW  YORK  SUPREME  COURT. 


MARIA   DE   LA    SALUD   OVIEDO   YOUN- 
GER,  Plaintiff, 

agst. 

MARY  ANN  PELTON  DUFPIE  and  DAN- 
IEL P.  DUPFIE,  Defendants. 


.94  N.  Y.  535. 


The  plaintiff  for  a  complaint,  complaining  of  the  defendants  herein, 
respectfully  shows  to  this  court  and  avers: 

1.  That  General  Alfred  N.  DufBe,  late  United  States  consul  at 
Andalusia,  in  the  kingdom  of  Spain,  temporarily  residing  at  Cadiz 
in  said  kingdom,  but  an  inhabitant  of  and  domiciled  at  West  Brighton, 
in  the  county  of  Richmond,  and  State  of  New  York,  died  on  the  8th 
of  November,  A.  D.  1880,  at  the  said  city  of  Cadiz,  and  that  he  was 
at  the  time  of  his  death  possessed  of  personal  property  within  the 
State  of  New  York. 

2.  That  this  plaintiff  is  a  legatee  under  the  last  will  and  testament 
and  the  codicil  thereof  of  said  deceased,  and  has  an  interest  thereunder 
to  the  extent  of  $20,000  and  upwards. 

3.  That  prior  to  his  death  and  on  or  about  the  28th  day  of  Janu- 
ary, 1880,  the  said  Alfred  N.  DufSe,  at  the  said  city  of  Cadiz,  in  the 
said  kingdom  of  Spain,  duly  signed,  published,  declared  and  executed 
before  Ricardo  de  pro  y  Jajardo,  a  notary  of  the  illustrious  college  of 
Seville,  and  in  the  presence  of  and  with  three  witnesses,  namely, 
Salvador  de  Asprez  Salvador,  Ramirez  de  Arellano  and  Manuel 
Crueles,  all  residents  of  Cadiz  aforesaid,  his  last  will  and  testament, 
and  still  later,  to-wit,  on  the  1st  day  of  May,  1881,  before  said  notary 
and  the  same  three  witnesses,  said  deceased  also  signed,  published, 
declared  and  executed  a  codicil  thereto,  a  copy  of  which  last  will  and 
testament,  together  with  the  codicil  thereof,  is  hereto  annexed,  and  to 
be  taken  as  part  of  this  complaint,  the  original  will  and  codicil  being 
in  the  Spanish  language  and  in  the  said  kingdom  of  Spain,  under  such 
circumstances  they  cannot  be  obtained,  and  the  said  copy  hereto 
annexed  is  a  true  and  faithful  translation  thereof. 

4.  That  the  said  last  will  and  testament  and  said  codicil  were  duly 
executed  as  aforesaid,  as  an  open  will  and  codicil  thereto,  in  con- 
formity with  the  laws  of  Spain,  and  were  duly  recorded  by  said  notary 
in  his  register  or  protocol,  and  remain  on  file  among  the  archives  of 
his  notarial  office,  at  the  said  city  of  Cadiz,  from  which  the  same 
cannot,  by  reason  of  the  laws  of  Spain,  be  taken  for  purpose  of  being 
admitted  to  probate  under  the  laws  of  the  State  of  New  York,  or 
for  any  other  purpose  whatsoever.  That  the  laws  of  Spain  regulating 
the  execution  of  said  will  and  codicil  and  the  recording  of  the  same, 
are  as  follows : 

Law  I,  title  XVIII,  liber  X  Novissimo  Recopilacion :  If  any  one 
executes  his  last  will  and  testatment  before  a  notary  public,  it  shall 
be  so  done  in  the  presence  of  at  least  three  witnesses  of  the  viciiiity 


404 

or  neighborhood  where  the  same  shall  be  executed;  and  Law  II,  title 
XVIII,  liber  X,  id. :  And  in  the  codicils  the  same  solemnity  re- 
quired for  the  execution  of  an  open  last  will  and  testament,  shall  be 
observed;  and  Laws  I,  IV,  and  VI,  title  XXIII,  liber  X,  id.:  The 
public  instruments  are  to  be  written  and  executed  in  the  notarial 
register  or  protocol  which  the  notary  is  bound  to  keep  and  which 
must  always  remain  under  his  custody,  and  he  cannot  deliver  the  said 
public  instruments  so  executed,  but  will  give  copies  of  the  same  duly 
compared  or  authenticated;  and  Law  VII,  title  XXIII,  liber  X,  id.: 
Classes  an  open  will  executed  before  a  notary  and  witnesses  and  filed  in 
the  notarial  office  in  his  register  or  protocol,  as  a  public  instrument. 

5.  That  the  said  last  will  and  testament  and  codicil  were  never 
revoked,  canceled  or  annuled,  either  by  the  said  testator  or  by  any 
judgment  or  operation  of  law. 

6.  That  the  said  last  will  and  testament  and  codicil  have  not  been 
proved  or  recorded  within  the  State  of  New  York. 

7.  That  the  defendant,  Mary  Ann  Pelton  Duffie,  is  the  widow  of 
said  deceased  and  is  named  as  executrix  in  said  will,  but  that  she  has 
declined  and  still  continues  to  decline  to  proceed  with  the  probate 
thereof,  and  that  the  defendant,  Daniel  P.  Duffie,  is  the  only  next 
of  kin  of  said  testator  and  has  some  interest  under  said  will;  that 
no  letters  of  administration  have  been  issued  or  applied  for  nor  has 
the  estate  of  said  testator  been  administered  upon  in  this  State  or 
elsewhere. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendants 
that  the  said  will  and  codicil  be  established  and  proved  as  the  last 
will  and  testament  and  codicil  thereto  of  the  said  Alfred  N.  Duffie, 
deceased,  and  be  admitted  to  probate  as  a  will  of  personal  property 
or  estate;  that  letters  testamentary  thereon  be  issued  to  Mary  Ann 
Pelton  Duffie,  the  executrix  named  therein,  or  in  the  event  of  her 
declining  to  act,  that  letters  of  administration  with  the  will  annexed 
be  issued  therein  to  this  plaintiff  or  to  the  person  entitled  thereto, 
out  of  the  Surrogate's  Court  of  the  county  of  Eichmond;  wherein 
the  said  Alfred  N.  Duffie  was  domiciled  at  the  time  of  his  death  and 
where  property  belonging  to  him  was  then  and  still  is  situated,  and 
for  such  other  and  further  relief  as  may  be  just,  together  with  the 
costs  in  this  action.  OLCOTT  &  MBSTEE, 

Plaintiff's  Attorneys. 

Sub.  2.    Proof  Necessary  to  Establish  Lost  Will. 

§  1865.   Proof  of  lost  will  in  certain  cases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a  lost  or  de- 
stroyed will,  as  prescribed  in  tliis  article,  unless  the  will  was  in  existence  at 
the  time  of  the  testator's  death,  or  was  fraudulently  destroyed  in  his  lifetime; 
and  its  provisions  are  clearly  and  distinctly  proved  by  at  least  two  credible 
witnesses,  a  correct  copy  or  draft  being  equivalent  to  one  witness. 

When  no  will  can  be  found  after  an  exhaustive  search  it  is  to  be 
presumed  that  decedent  destroyed  her  will  with  the  intention  of 
revoking  it.  This  presumption  can  only  be  rebutted  by  the  clear- 
est evidence  that  the  will  was  in  existence  when  she  died.     Decla- 
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rations  of  a  testatrix  not  accompanied  by  any  act,  to  the  effect  that 
she  had  not  revoked  or  destroyed  her  will,  are  inadmissible.  An 
allegation  that  another  person  destroyed  the  will  in  order  to  benefit 
by  such  destruction,  charges  a  crime  and  must  be  established  by 
the  most  stringent  proof.  Matter  of  Kennedy,  30  Misc.  1,  62 
Supp.  1011,  afiirmed,  53  App.  Div.  105,  65  Supp.  879,  1G7  N.  Y. 
163,  where  it  is  held  no  presumption  arises  as  to  the  continued 
existence  of  a  will  and  codicil  from  the  proof  of  their  execution, 
so  as  to  establish  the  existence  thereof  at  the  time  of  the  death  of 
the  testatrix,  which  is  essential  under  the  statute  to  permit  the 
admission  to  probate  of  a  lost  or  destroyed  will,  but  failure  to  find 
such  will  and  codicil,  after  careful  and  exhaustive  search,  raises 
a  presumption  that  the  decedent  herself  destroyed  them  with  the 
intention  of  revoking  them. 

The  surrogate  cannot  admit  a  destroyed  will  to  probate  unless 
the  will  was  in  existence  at  the  testator's  death  or  was  fraudulently 
destroyed  in  his  lifetime,  and,  hence,  an  incidental  destruction  of 
the  will  without  his  knowledge  and  consent  while  he  was  living 
and  the  will  was  in  the  care  of  the  custodian  is  not  enough  to 
confer  jurisdiction.  Matter  of  Reiffeld,  36  Misc.  472,  73  Supp. 
808. 

The  two  credible  witnesses  which  the  statute  requires  respecting 
the  contents  of  a  lost  will  need  not  necessarily  have  been  witnesses 
also  to  the  execution  of  the  will,  but  they  cannot  be  witnesses  to  the 
contents  of  the  will  if  their  knowledge  of  the  contents  of  the 
instrument  was  limited  to  what  they  supposed  it  contained,  only 
because  somebody  had  told  them  that  the  draft  they  had  seen  of 
the  will  had  been  afterwards  executed  and  had  become  a  will.  The 
same  mental  condition  is  required  in  a  testator  for  a  ^-alid  de- 
struction of  a  will  as  for  a  valid  execution.  Matter  of  Waldron, 
19  Misc.  333,  44  Supp.  353. 

In  Matter  of  Pardy,  25  Misc.  458,  55  Supp.  644,  the  surrogate 
considers  evidence  necessary  to  bring  a  case  within  the  require- 
ments of  §  1865.     Afiirmed,  46  App.  Div.  33,  61  Supp.  430. 

In  order  to  establish  an  instrument  as  the  last  will  pursuant  to 
§  1861,  etc.,  it  is  incumbent  upon  the  plaintiff  to  establish  that  the 
will  was  in  existence  at  the  time  of  the  death  of  the  alleged 
testator,  or  that  it  was  fraudulently  destroyed  in  his  lifetime. 
Perry  v.  Perry,  49  St.  Eep.  291,  21  Supp.  133. 

To  establish  a  lost  or  destroyed  will,  its  execution  and  validity 
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must  be  shown,  its  contents  by  two  witnesses  at  the  time  of  the 
death  of  testator,   and  its  subsequent  loss.     Orant  v.   Grant,  1 
Sandf.  Ch.  235.     In  Everitt  v.  Everitt,  41  Barb.  385,  the  practice 
and  rules  of  evidence,  upon  a  proceeding  to  establish  a  lost  will, 
are  discussed,  and  rules  laid  down  as  to  what  will  be  deemed  suffi- 
cient proof  of  the  execution  and  provisions  of  the  will.     The  case 
is  one  of  secondary  evidence  exclusively.     Proof  will  be  received 
to   supply  the  imperfection ,  of  memory   of  the   subscribing  wit- 
nesses.    In   a  proceeding  instituted   in   a    Surrogate's   Court  to 
establish  a  lost  will,  it  appeared  a  will  had  been  duly  executed 
and  published  by  testatrix,  and  that  she  had  taken  the  same  in 
her  own  custody,  and  it  did  not  appear  that  it  was  seen  by  any 
other  persons  prior  to  her  death.     On  the  trial,  evidence  of  decla- 
rations of  testatrix,  made  from  time  to  time  up  to  a  short  time 
previous  to  her  death,  to  the  effect  that  she  had  made  a  will  and 
that  by  it  she  gave  her  property  to  her  granddaughter,   held, 
competent.     It  could  not  have  been  proved  as  a  lost  or  destroyed 
will  unless  shown  to  have  been  in  existence  at  the  time  the  testa- 
trix died,  or  to  have  been  fraudulently  destroyed  in  her  lifetime. 
Matter  of  Marsh,  45  Hun,  107,  citing  Betts  v.  Jackson,  6  Wend. 
173 ;  Idley  v.  Bowen,  11  Wend.  236 ;  Knapp  v.  Knapp,  10  K  T. 
276.     Where  a  will  has  been  lost  or  destroyed  under  circum- 
stances showing  it  has  not  been  lost  or  destroyed  with  the  knowl- 
edge or  consent  of  testator,  the  fact  of  its  legal  existence  at  the 
death  of  testator  may  be  shown  by  circumstances.     Where  it  is 
proved  that  the  will,  at  the  time  of  its  execution,  was  placed  by 
the  testator  in  the  hands  of  a  custodian  to  keep,  who  testifies  that 
he  took  charge  of  the  same  and  locked  it  up  in  a  trunk,  and 
supposed  it  was  there  at  the  time  of  the  testator's  death,  but  on 
search  it  could  not  be  found,  the  evidence  of  its  legal  existence 
is  sufficient.     If,  under  such  circumstances,  the  will  was  not  in 
existence  at  the  death  of  the  testator,  it  becomes  evident  that  it 
was  fraudulently  destroyed  or  lost  during  the  lifetime  of  the 
testator,  in  which  case  it  was  his  last  will  and  testament.     SchuUz 
V.    SchuUz,   35    IST.    Y.    653.     A   will,    destroyed   by   a   testator 
under  undue  influence,  and  in  belief  of  a  fraudulent  statement, 
is  fraudulently  destroyed,  within  the  statute.      Voorhees  v.  Voor- 
hees,   39  IT.   Y.   463.     A  destruction  of  a  will  by  a  testator's 
direction  and  in  his  presence  is  not  fraudulent.     Timon  v.  Claffy, 
45  Barb.  438.     Where  a  will  is  destroyed  without  the  testator's 
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consent  or  knowledge  and  in  his  lifetime  it  is  fraudulent.  Early 
V.  Early,  5  Kedf.  376.  If  the  will  appears  to  have  been  in 
existence  at  testator's  death,  its  loss  is  material  to  be  proved.  The 
witnesses  must  be  required  to  testify,  at  least,  to  the  substance  of 
the  will ;  McNaily  v.  Brown,  5  Eedf .  372 ;  but  the  spirit  of  the 
law  is  complied  with  when  proof  is  made,  as  required,  of  the 
provisions  which  affect  the  disposition  of  testator's  property. 
Early  v.  Early,  5  Eedf.  376.  It  is  said  that  the  proof  required 
only  relates  to  the  action  provided  for  by  the  statute,  and  does 
not  apply  to  an  action  for  partition.  Harris  v.  Harris,  26  N.  Y. 
433.  If  the  two  witnesses  differ  materially  as  to  the  beneficiary 
or  amount  of  bequests,  the  will  cannot  be  established  on  their 
testimony.     Sheridan  v.  Houghton,  6  Abb.  IST.  0.  234. 

To  sustain  an  action  to  establish  a  lost  will,  proof  must  be  clear 
and  convincing,  not  only  in  respect  to  its  provisions  and  execu- 
tion, but  also  that  it  was  in  existence  at  the  time  of  the  alleged 
testator's  death.     Kahn  v.  Hoes,  14  Misc.  63. 

This  section  is  to  be  liberally  construed.  Hook  v.  Pratt,  8  Hun, 
102,  citing  Matter  of  De  Groot,  18  Civ.  Pro.  E.  102. 

This  section  has  not  changed  the  rule  at  common  law  that  in 
an  action  where  the  plaintiff  sought  to  establish  his  title  to  realty 
through  a  will,  it  was  sufficient  to  prove  its  due  execution  by  one 
of  the  subscribing  witnesses  and  the  rule  at  common  law  was 
followed  under  the  Revised  Laws  and  under  the  Revised  Statutes. 
Upton  V.  Bernstein,  76  Hun,  516,  27  Supp.  1078. 

Where  the  tenor  and  due  execution  of  a  will  are  properly  proved 
and  the  executor  to  whom  it  was  delivered  by  the  testatrix  for 
safekeeping  testifies  to  continuous  custody  of  it,  the  subsequent 
loss  of  it,  his  search  therefor  and  his  failure  to  find  it,  it  is  to  be 
inferred  that  the  will  existed  when  the  testatrix  died  or  was 
fraudulently  destroyed  in  her  lifetime,  and  it  therefore  is  entitled 
to  probate. 

Declarations  of  the  testatrix  made  about  a  week  before  her  death 
in  which  she  spoke  of  the  will  as  being  in  the  custody  of  the 
executor  are  competent  to  rebut  any  inference  of  revocation  arising 
from  the  loss  of  the  will.  Matter  of  Cosgrove,  31  Misc.  422,  65 
Supp.  570. 

Where,  subsequently  to  testator's  death,  his  will  is  destroyed 
and  its  contents  are  sufficiently  proved  by  two  credible  witnesses, 
and  declarations  of  the  testator  to  the  effect  that  he  had  made  a 
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will  are  shown,  probate  will  be  denied  in  the  absence  of  proof  of 
the  handwriting  of  the  deceased  subscribing  witnesses  and  of  any 
other  proof  of  the  execution  of  the  will.  Matter  of  Hcdstead,  51 
Misc.  542,  101  Supp.  971. 

Under  this  provision  of  the  statute  the  petitioner  is  obliged  to 
prove  either  that  the  will  was  in  existence  at  the  time  of  the 
testator's  death,  or  that  it  had  been  fraudulently  destroyed  in  his 
lifetime.     Matter  of  Barnes,  70  App.  Div.  523,  75  Supp.  373. 

The  effect  of  the  section   is   again  considered  in   Maiter  of 

Oranacher,  74  App.  Div.  567,  77  Supp.  748,  affirmed,  174  N.  Y. 

504. 

Sub.  3.    Contents  of  Judgment. 

§  1862.  Judgment,  that  will  be  established,  408. 

§  1863.   Judgment  admitting  the  will  to  probate,  408. 

§  1864.   Contents  of  judgment,  surrogate's  duty,  408. 

§  1862.   Judgment,  t]iat  ivill  be  established. 

If.  in  such  an  action,  the  facts  necessary  to  establish  the  validity  of  the 
■will,  as  prescribed  in  the  last  section,  are  satisfactorily  proved,  final  judgment 
must  be  rendered,  establishing  the  will  accordingly.  But  where  the  will  of  a 
person,  who  was  a  resident  of  the  State  at  the  time  of  his  death,  is  estab- 
lished as  prescribed  in  the  last  section,  the  judgment  establishing  it  does  not 
affect  the  construction  or  validity  of  any  provision  contained  therein ;  and 
such  a  question  arising  with  respect  to  any  provision,  must  be  determined  in 
the  same  action,  or  in  another  action  or  a,  special  proceeding,  as  the  case  re- 
quires, as  if  the  will  was  executed  within  the  State. 

§  1863.   Jiidgment  admitting  the  Trill  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have  been  duly 
summoned,  include  all  the  persons  who  would  be  necessary  parties  to  a  special 
proceeding  in  a,  surrogate's  court,  for  the  probate  of  the  same  will  and  the 
grant  of  letters  thereupon,  if  the  circumstances  were  such  that  it  could  have 
been  proved  in  a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof  be  trans- 
mitted to  the  surrogate  having  jurisdiction,  and  be  recorded  in  his  office;  and 
that  letters  testamentary,  or  letters  of  administration  with  the  will  annexed, 
be  issued  thereupon  from  his  court,  in  the  same  manner,  and  with  like  effect, 
as  upon  a  will  duly  proved  in  that  court. 

§   1864.    Contents  of  judgment;  surrogate's  duty. 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed,  the  substance 
thereof  must  be  incorporated  into  a,  final  judgment,  rendered  as  prescribed  in 
the  last  section;  and  the  surrogate  must  record  the  same;  and  issue  letters 
thereupon,  as  directed  in  the  judgment. 

AKTICLE  XII. 

ACTION  TO  ESTABLISH  AND  CONSTRTJE  WILL  AND  EFFECT  OF 

AETICLE. 

§  1866.   Action  to  establish,  etc.,  will,  relating  to  real proporty,  409. 
§  1867.   Retrospective  effect  of  this  article,  409. 
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§  1866.   Action  to  establish,  etc.,  trill,  relating  to  real  property. 

The  validity,  oonstruction,  or  effect,  under  the  laws  of  the  State,  of  a  tes- 
tamentary disposition  of  real  property  situated  within  the  State,  or  of  an 
interest  in  such  property,  which  would  descend  to  the  heir  of  an  intestate,  may 
be  determined,  in  an  action  brought  for  that  purpose,  in  like  manner  as  the 
validity  of  a  deed,  purporting  to  convey  land,  may  be  determined.  The  judg- 
ment in  such  an  action  may  perpetually  enjoin  any  party  from  setting  up  or 
from  impeaching  the  devise,  or  otherwise  making  any  claim  in  contravention 
to  the  determination  of  the  court,  as  justice  requires.  But  this  section  does 
not  apply  to  a  case  where  the  question  in  controversy  is  determined  by  the 
decree  of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that  purpose, 
as  prescribed  in  article  first  of  title  third  of  chapter  eighteenth  of  this  act, 
where  the  plaintiff  was  duly  cited  in  the  special  proceeding  in  the  surrogate's 
court,  before  the  commencement  of  the  action. 

§  1867.   Retrospective  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before,  as  to  those 
made  after,  this  article  takes  effect. 

Chapter  316  of  the  Laws  of  1879,  providing  for  the  establish- 
ment and  probate  of  wills  in  the  Supreme  Court,  was  repealed  by 
§§  1866  and  1867.  Colby  v.  Colby,  81  Hun,  221,  30  Supp.  677, 
62  St.  Eep.  631,  24  Civ.  Pro.  R.  148,  citing  Horton  v.  Caniwell, 
108  ]Sr.  Y.  255  ;  Anderson  v.  Anderson,  112  IST.  Y.  104. 

In  an  action  brought  solely  for  the  construction  of  a  will,  the 
court  has  no  power  to  construe  an  independent  business  agreement. 
Montignani  v.  Blade,  145  K  Y.  Ill,  39  K  E.  Eep.  17,  64  St. 
Eep.  558,  modifying  74  Hun,  297,  56  St.  Eep.  269,  26  Supp.  670. 
Equity  has  jurisdiction  of  an  action  to  construe  a  will  where  it  is 
necessary  to  pass  on  the  validity  and  effect  of  a  trust  contained 
therein.     Simmons  v.  Burr  ell,  59  St.  Eep.  554. 

The  complaint  in  an  action  for  the  construction  of  a  will  alleged 
the  death  of  the  testator  and  admission  of  the  will  to  probate, 
that  the  plaintiff,  son  of  testator,  and  his  wife,  the  defendant, 
were  the  only  next  of  kin  and  heirs  at  law.  Plaintiff,  at  time  of 
death  of  testator,  was  a  minor,  but  at  time  of  commencement  of  this 
action  was  of  full  age.  Plaintiff  and  defendant  were  in  possession 
of  the  real  estate  and  proceeds  of  personal ;  the  terms  of  the  will 
were  neither  plain  nor  simple;  the  testator  sought  to  devise  his 
real  estate,  or  some  interest  therein,  to  other  persons  than  his 
heir-at-law,  and  if  such  provisions  were  valid,  it  would  deprive 
the  heir  of  an  estate  therein  which  would  have  descended  to  him 
if  testator  had  died  intestate;  held,  that  the  court  had  jurisdic- 
tion under  this  section  to  interpret  the  will,  on  application  of 
the  heir-at-law,  and  adjudge  whether  any  of  the  devises  were  void 
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and  the  nature  and  character  of  the  interests  devised.  Adams  v. 
Becker,  13  St.  Kep.  42,  distinguishing  Hovey  v.  Purdy,  10  St. 
Hep.  90,  holding  that  an  action  for  construction  of  a  will  cannot 
be  maintained  by  a  legatee  or  devisee,  and  citing  as  in  point 
Jones  V.  Jones,  1  How.  310;  Marvin  v.  Marvin,  11  Abb.  (N.  S.) 
102 ;  DeBussierre  v.  Holladay,  55  How.  220 ;  Wead  v.  Cantwell, 
36  Hun,  528.  The  later  authorities  holding  that  an  action  for 
construction  cannot  be  maintained  by  a  legatee  or  devisee  are 
Wager  v.  Wager,  89  IST.  Y.  161 ;  Weed  v.  Weed,  94  IST.  Y.  243. 
Chapter  316,  Laws  of  1879,  relative  to  disputed  wills,  is  repealed 
by  implication  by  §§  1866,  1867.  Under  §  1866  there  must  be 
some  color  of  a  question  for  construction  before  a  court  can  be 
called  upon  to  construe  a  devise  in  a  will.  The  testamentary  dis- 
position of  real  property,  or  of  an  interest  therein,  the  validity, 
construction  or  effect  of  which  may  be  construed  under  §  1866, 
and  where  its  invalidity  is  sought  to  be  determined,  must  be  a 
disposition  of  some  interest  in  real  estate  which  may  possibly  be 
enjoyed  in  actual  possession,  if  the  invalidity  of  such  disposition  be 
decreed  during  the  lifetime  of  the  person  who  seeks  the  aid  of  the 
court  in  construing  the  devise.  Horton  v.  Cantwell,  108  'N.  Y. 
255.  In  Drake  v.  Drake,  41  Him,  366,  the  same  cases  are  cited 
as  in  Adams  v.  Becker,  supra,  as  is  also  Tier's  v.  Tiers,  98  N.  Y. 
568,  to  the  proposition  that  the  court  has  jurisdiction  in  such 
cases  even  without  the  statute.  In  an  action  under  this  section 
the  defeated  party  is  not  entitled,  of  course,  to  a  new  trial  as  in 
ejectment.  Marvin  v.  Marvin,  11  Abb.  (N.  S.)  102.  The  devisee 
of  a  life  estate  has  a  right  to  bring  an  action  for  the  construction 
of  a  will.  Jones  v.  Jones,  1  How.  (IST.  S.)  510.  The  decree  of  a 
surrogate,  admitting  a  will  to  probate,  cannot  be  questioned  in 
an  action  to  construe  a  will,  upon  the  ground  that  the  decedent 
was  not  a  resident  of  the  county  of  the  surrogate  when  he  died. 
Woodivard  v.  James,  16  Abb.  IST.  C.  246. 

An  action  for  construction  of  a  will  purporting  to  create  a  trust 
may  be  maintained  by  persons  interested  in  the  estate  whether  they 
seek  to  maintain  such  trust  or  to  destroy  it.  Simmons  v.  Burrell, 
8  Misc.  388,  59  St.  Eep.  554,  28  Supp.  625. 

In  Rausch  v.  Rausch,  64  St.  Eep.  490,  CuUen,  J.,  at  Special 
Term,  says:  "  I  regard  Mellen  v.  Mellen,  139  N.  Y.  210,  54  St. 
Eep.  670 ;  Anderson  v.  Anderson,  112  N.  Y.  104,  20  St.  Eep.  344, 
as  conceding  it  may  be,  rather  than  deciding,  that  an  action  to 
construe  a  will  can  be  maintained  under  §  1866  of  the  Code." 
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In  Smith  v.  Hilton,  50  Hun,  236,  it  was  held  that  this  section 
provided  for  the  maintenance  of  an  action  to  test  the  validity  of 
the  testamentary  disposition  of  property  within  this  State,  or  of 
any  interest  therein  in  like  manner,  or  of  an  action  to  determine 
the  validity  of  a  deed  for  the  conveyance  of  land,  but  it  was  held 
not  to  apply  to  the  facts  of  that  case. 

The  words  of  this  statute  are  very  broad  and  comprehensive  in 
their  meaning  and  no  doubt  can  be  entertained  as  to  the  intention 
of  the  Legislature.  The  validity,  construction  and  effect  of  a 
testamentary  disposition  of  real  estate  or  any  interest  in  such 
property,  which  would  descend  to  the  heirs  of  an  intestate,  may 
be  determined  in  like  manner  as  the  validity  of  a  deed.  Adams  v. 
Becker,  47  Hun,  65. 

It  seems  that  an  action  cannot  be  maintained  to  reform  a  will 
under  this  section,  where  it  appeared  that  the  husband  and  wife 
intended  to  make  wills,  each  in  favor  of  the  other,  and  that,  by 
mistake,  each  signed  and  executed  the  will  of  the  other.  The 
action  contemplated  by  this  section  was  one  directed  only  to  the 
determination  of  the  validity  of  the  disposition  in  an  existing  will 
and  not  to  the  validity  of  the  will  itself.  Nelson  v.  McDonald,  61 
Hun,  406,  16  Supp.  273. 

Where  a  party  holds  or  claims  to  have  a  purely  legal  estate  in 
land  and  simply  seeks  to  have  his  title  adjudicated  upon,  or  to 
recover  possession  against  an  adverse  claimant  who  also  relies  upon 
an  alleged  legal  title,  there  being  no  equitable  feature  of  fraud, 
mistake  or  other  fact  calling  for  the  application  of  equitable 
doctrines  or  the  granting  of  peculiar  equitable  relief,  the  remedy 
at  law  is  adequate  and  the  concurrent  jurisdiction  of  equity  does 
not  exist.  This  rule  is  not  changed  by  §  1866.  Whitney  v. 
'Whitney,  63  Hun,  59,  18  Supp.  3.  A  devisee  who  claims  a  mere 
legal  estate  in  real  property  of  the  testator  where  there  is  no  trust, 
must  assert  his  title  by  ejectment  or  other  legal  action,  or  if  in 
possession  of  the  property,  must  await  an  attack  upon  such  posses- 
sions and  set  up  the  devise  to  himself  in  answer  to  the  hostile 
claim.  Anderson  v.  Appleton,  48  Hun,  534,  1  Supp.  319.  Nelson 
V.  McDonald,  41  St.  Kep.  1,  16  Supp.  273,  cites  the  opinion  of 
Peckham,  J.,  in  Anderson  v.  Anderson,  112  IST.  Y.  104,  20  St. 
Eep.  344,  construing  the  section  as  follows :  "  This  language 
would  seem  to  provide  for  the  case  of  a  devise  contained  in  an 
instrument  where  due  and  proper  execution  is  assumed,  but  which 
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devise  was  to  be  adjudged  good  or  bad  as  it  should  be  determined 
that  it  was  in  accord  with  or  against  the  law  on  the  subject  of  such 
devise.'' 

An  heir  of  a  testator  may  maintain  an  action  in  equity  against 
a  devisee  out  of  possession,  and  other  parties  in  interest,  to  declare 
void  a  devise  of  a  vested  remainder  in  real  property,  though  no 
trust  is  involved.  Such  an  action  is  not  one  to  obtain  a  construc- 
tion of  any  provision  of  the  will,  or  to  determine  the  legal  title  to 
real  estate  in  possession  of  such  devisee,  but  its  purpose  is  to 
remove  a  cloud  on  the  title  of  the  heirs,  who,  if  the  devise  is  set 
aside,  will  have  a  vested  remainder.  Hemmje  v.  Meinen,  20 
Supp.  619.  The  jurisdiction  of  a  court  of  equity  to  entertain 
an  action  on  behalf  of  the  next  of  kin  of  a  testator,  for  a  construc- 
tion of  the  will  disposing  of  personal  estate,  where  the  disposition 
made  by  the  testator  is  claimed  to  be  invalid,  was  maintained  in 
Wager  v.  Wager,  89  IST.  Y.  161,  and  in  Holland  v.  Alcock,  108 
N.  Y.  312.  Section  1866  has  extended  the  remedy  so  as  to 
include  suits  for  the  construction  of  devises  in  behalf  of  heirs 
claiming  adversely  to  the  will,  and  it  would  not  be  consistent  with 
the  spirit  of  this  legislation  to  narrow  the  jurisdiction  in  cases  of 
bequests  of  personalty.  Read  v.  Williams,  125  E".  Y.  560,  35  St. 
Eep.  909. 

The  power  of  a  court  over  actions  for  the  construction  of  wills 
has  been  extended  by  this  statute,  and  they  may  be  brought  in 
many  cases  in  which,  before  the  statute,  the  court  would  have 
declined  jurisdiction.  Mellen  v.  Mellen,  139  N.  Y.  210,  citing 
Horton  v.  Cantwell,  108  N.  Y.  255 ;  Anderson  v.  Anderson,  112 
W.  Y.  104.  Courts  of  equity  have  no  inherent  jurisdiction  to 
entertain  an  action  to  establish  a  will  by  a  devisee  of  the  legal 
estate  in  possession  of  the  property  devised,  against  the  heirs- 
at-law,  nor  is  this  power  given  by  §§  1866  and  1867.  These 
provisions  refer  not  to  the  validity  of  the  will  making  the  disposi- 
tion, but  simply  to  the  validity  of  the  disposition  so  made.  It 
seems  the  policy  of  this  State  is  to  commit  to  the  courts  of 
probate  the  decision  of  questions  arising  .upon  the  execution  of 
an  alleged  will,  and  it  is  only  in  special  and  exceptional  cases  that 
a  court  of  equity  will  interfere.  Anderson  v.  Anderson,  112 
:N'.  Y.  104. 

Mellen  v.  Mellen,  139  N.  Y.  210,  holds  that  there  is  no  inherent 
power  vested  in  courts  of  equity  to  construe  devises  as  a  distinct 
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and  independent  branch  of  jurisdiction,  but  they  exercise  this 
jurisdiction  only  as  an  incident  to  their  jurisdiction  over  trusts, 
that  a  person  not  an  heir-at-law  or  devisee,  but  who  claims  as 
purchaser  simply,  cannot,  under  §  1866,  maintain  an  action  for  the 
construction  of  a  will.  This  case  is  cited  in  Washbon  v.  Cope.,  144 
N.  Y.  287. 

Under  this  section  jurisdiction  is  conferred  upon  the  Supreme 
Court  upon  an  application  of  an  heir-at-law  to  interpret  the  will 
and  to  adjudge  whether  any  of  several  devises  were  void,  and  to 
determine  the  nature  and  character  of  the  interest  of  the  several 
devisees  in  the  real  estate  of  which  the  testator  died  seized.  It  is 
not  necessary  that  there  should  have  been  created  by  the  will  a 
trust  in  order  to  enable  parties  beneficially  interested  in  such  will 
to  bring  an  action  for  its  construction.  Adams  v.  Becker,  47 
Hun,  65,  13  St.  Eep.  41,  28  St.  Kep.  910.  In  Anderson  v. 
Anderson,  112  N.  Y.  104,  it  is  said  that  the  holding  in  47  Hun, 
65,  is  simply  that  an  action  can  be  brought  for  the  construction 
of  a  disputed  and  doubtful  devise  contained  in  a  will,  although 
no  trust  is  created  therein,  and  queries  whether  the  section  has 
wrought  such  change  in  the  will  upon  that  subject,  holding  that 
question  was  not  before  the  court.  In  Whitney  v.  Whitney,  63 
Hun,  59,  18  Supp.  3,  it  is  said  that  Horton  v.  Cantwell,  108  IST.  Y. 
255,  and  Anderson  v.  Anderson,  112  N.  Y.  104,  seem  to  recognize 
the  rule  as  it  previously  existed.  Whitlock  v.  Forfar,  15  St.  Eep. 
556,  cites  Adams  v.  Becker,  47  Hun,  65,  13  St.  Rep.  41 ;  s.  c,  28 
St.  Rep.  910,  with  approval. 

In  Matter  of  Marcial,  37  St.  Rep.  569,  15  Supp.  89,  the  opinion 
discusses  the  effect  of  this  section,  citing  Throop's  note  thereto. 

It  is  said  in  Higgins  v.  Downs,  101  App.  Div.  119,  91  Supp. 
937,  that  the  extent  to  which  §  1866  has  extended  equitable  juris- 
diction in  actions  for  construction  of  wills  has  not  been  settled. 
That  Whitney  v.  Whitney,  63  Hun,  59,  Horton  v.  Cantwell,  108 
N".  Y.  255,  and  Anderson  v.  Anderson,  112  E".  Y.  104,  construe 
this  section  as  illustrating  the  tendency  of  the  courts  to  confine  its 
application  to  cases  presenting  some  feature  calling  for  the  inter- 
position of  equitable  doctrines.  Mellen  v.  Mellen,  139  N.  Y.  210, 
is  also  cited  and  considered. 

In  McKinlay  v.  Van  Deusen.  75  App.  Div.  200,  78  Supp.  377, 
the  court  refers  to  Whitney  v.  Whitney,  83  Hun,  59,  as  an  author- 
ity upon  the  point  that  §  1866  does  not  authorize  the  maintenance 
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of  an  action  in  equity,  where  the  sole  purpose  is  to  test  the  legal 
title  to  real  property,  and  an  action  in  ejectment  would  afford  a 
full  and  adequate  remedy. 

An  heir-at-law,  not  interested  in  any  trust  created  by  a  will  and 
standing  in  a  position  of  hostility  to  the  will,  cannot  maintain  an 
action  to  have  a  trust  therein  created  declared  to  be  void,  nor  is  he 
entitled  to  maintain  an  action  as  next  of  kin,  on  the  theory  that 
real  estate  and  personal  property  are  mingled  in  the  trust.  Such 
an  action  cannot  be  maintained  under  §  1866,  the  remedy  being 
adequate  at  law.  The  court  says,  Patterson,  J.,  referring  to 
Whitney  v.  Whitney,  63  Hun,  59,  that  "  in  the  opinion  of  the 
court,  by  Martin,  J.,  in  that  case,  the  history  of  legislation  which 
eventuated  in  the  enactment  by  §  1866  of  the  Code,  as  it  now  reads, 
is  given,  and  it  is  clearly  shown  that  by  that  section  a  right  to 
maintain  a  suit  in  equity  is  not  given  where  the  plaintiff  can  have 
his  remedy  at  law  in  ejectment ;  and  in  the  same  case  the  authori- 
ties are  reviewed  on  the  right  to  maintain  the  action  as  one  in 
equity  irrespective  of  this  section  of  the  Code."  Kalish  v.  Kalish, 
45  App.  Div.  528,  61  Supp.  448,  affirmed,  166  IST.  Y.  368. 

Where  the  residuary  estate  cannot  be  augmented  by  the  destruc- 
tion of  a  trust  created  by  a  will,  a  residuary  legatee  has  no  interest 
in  the  validity  or  invalidity  of  the  trust,  and  no  standing  to  ask 
an  adjudication  thereon.  Lord  v.  Lord,  44  Misc.  530,  90  Supp. 
143. 

The  rule,  that  in  the  absence  of  a  trust  the  remedy  of  the  heir 
is  at  law  only,  has  not  been  changed  by  §  1866,  declaring  that  the 
validity,  construction  or  effect  of  a  testamentary  disposition  of  real 
property,  which  would  descend  to  the  heir  of  the  intestate,  may  he 
determined  in  an  action  brought  for  that  purpose,  in  the  same 
manner  as  the  validity  of  a  deed.  Jones  v.  Richards,  24  Misc. 
626,  54  Supp.  126. 

Complaint  Asking  Construction  of  WilL 
SUPREME  COURT. 


JOHN  F.  MONTIGNANI,  as  administrator, 
with  the  Will  of  Bernardus  S.  Staats,  de- 
ceased, annexed,  Plaintiff, 
agst. 

MARY  Y.  STAATS  BLADE,  HARRIET 
STAATS,  BELLA.  T.  STAATE,  et  al.,  De- 
fendants. 
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Plaintiff,  complaining  of  defendants,  shows  to  this  court: 
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let.  That  on  or  about  June  23nd,  1891,  Bernardus  E.  Staats  died 
at  the  city  of  Albany,  in  the  county  of  Albany,  being  a  resident  of 
said  county,  leaving  a  last  will  and  testament,  a  copy  whereof  is 
hereto  attached,  forming  a  part  hereof,  and  marked  "  Exhibit  A." 

2nd.  That  said  will  was  proved  and  admitted  to  probate  by  and 
before  the  surrogate  of  said  Albany  county,  on  October  30,  1891,  and 
is  in  his  office  recorded  in  Book  39  of  Wills,  page  466. 

3rd.  That  Isaac  D.  E.  Lansing  and  Peter  Lansing,  the  persons 
named  and  described  in  said  will  as  executors  and  trustees,  have  each, 
respectively,  by  instruments  in  writing,  signed  by  them,  and  duly 
acknowledged  in  like  manner  as  deed  to  be  recorded  in  Albany  county, 
renounced  his  appointment  as  such  executor  and  trustee,  which  re- 
nunciations were,  on  October  30th,  1898,  filed  to  be  recorded  in 
Albany  county  surrogate's  office,  and  that  said  executors  thereby  and 
thereupon  declined  and  refused  to  act  as  such  executors  and  trustees. 

4th.  That,  upon  proper  proceedings  duly  had,  this  plaintifE,  John 
F.  Montignani,  was  thereafter  duly  appointed  as  the  administrator, 
with  the  said  will  of  said  deceased  annexed;  that  he  duly  qualified, 
and  that  letters  of  administration  were  duly  issued  to  him  on  January 
20th,  1892,  as  such  administrator,  and  that  he  has  since  acted  and  is 
now  acting  as  such  administrator. 

5th.  That  said  Bernardus  E.  Staats  left  both  real  and  personal 
property  and  estate,  amounting  in  the  aggregate  to  about  $50,000, 
which  have  come  into  plaintiff's  possession,  as  such  administrator. 

6th.  That  said  testator  also  left  in  the  First  National  Bank  of 
Albany,  N.  Y.,  where  they  still  so  remain,  certain  shares  of  stock  of 
the  Central  National  Bank  of  New  York,  of  the  value  of  about  $1,300, 
and  that  said  stock  was  so  there  left  by  said  testator  as  and  for  col- 
lateral security  for  a  loan  of  $300  by  him  had  from  said  Albany  bank, 
and  which  loan  is  now  due  and  unpaid;  and  that  said  testator  also 
left,  of  cash  funds  on  deposit  in  the  First  National  Bank  of  Albany, 
the  sum  of  $130.84. 

7th.  That  said  Bernardus  E.  Staats  left  by  him  surviving  no 
widow,  and  all  the  persons  named  as  legatees  or  devisees  mentioned  in 
said  will,  who  are  the  only  heirs-at-law  and  next  of  kin  of  said  de- 
ceased, and  whose  names  and  residences  are  as  plaintiff  is  informed 
and  believes  as  follows,  viz : 

(Here  insert  names  and  residences  of  heirs-at-law  and  next  of  kin.) 

8th.  That  various  questions  have  arisen  as  to  the  validity  and  as 
to  the  true  intent,  meaning  and  construction  of  the  bequests  and  pro- 
visions contained  in  said  will,  and  as  to  the  legal  effect  thereof,  and 
as  to  the  disposition  and  appropriation  of  the  property  of  the  said 
Bernardus  E.  Staats,  deceased,  in  pursuance  thereof,  and  as  to  the 
nature  and  extent  of  the  interest  and  estate  of  the  said  defendant, 
Bernardus  E.  Staats,  and  of  the  defendant  William  Staats,  and  of  the 
defendant  Mary  Y.  S.  Blade,  and  of  the  defendant  Harriet  Staats, 
and  of  the  defendant  Bella  T.  Staats,  her  daughter,  and  of  the  said 
other  defendants,  the  children,  heirs-at-law,  legatees,  and  devisees  of 
said  Bernardus  E.  Staats,  deceased,  in  and  to  the  personal  property 
and  real  estate  in  and  by  said  will  passing  and  disposed  of,  and  that 
plaintiff,  in  his  representative  capacity  as  administrator,  with  said 
will  annexed,  is  embarrassed  in  the  execution  of  his  duties,  and  is 
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apprehensive  that  he  may  make  mistakes  and  incur  hazard  and  re- 
sponsibility in  the  disposition  of  the  property  under  said  will,  and  that 
plaintiff  believes  and  charges  that  it  is  important  and  necessary  that 
the  questions  should  be  judicially  settled  and  determined,  and  that 
without  the  aid  of  this  court  it  is  impossible  to  determine  the  validity 
and  true  construction  of  said  will,  and  that  the  interests  of  the  parties 
require  that  the  same  should  be  speedily  construed  and  determined. 

9th.  That  among  the  questions  which  the  plaintiff  wishes  to  submit 
to  the  judgment  of  this  court  are : 

I.  Whether  the  trust  sought  to  be  created  in  and  by  the  second 
disposing  clause  of  said  will  in  favor  of  the  defendant,  Bernardus  E. 
Staats,  of  said  certain  shares  of  Wells,  Fargo  &  Co.  express  stock  for 
the  term  of  ten  years,  is  a  valid  and  subsisting  trust. 

II.  And  if  the  court,  decides  that  said  provisions  last  mentioned  do 
not  constitute  a  valid  trust,  that  the  said  court  then  decide  whether 
the  property  therein  mentioned  as  trust  property,  namely.  No.  52  Elm 
st.,  and  the  furniture  and  housekeeping  articles  and  utensils  therein, 
and  the  shares  of  the  New  York  Central  &  Hudson  E.  E.  Co.  stock 
pass  absolutely  to  the  defendant  Mary  Yates  Staats  Blade,  or  whether 
such  personal  property  becomes  part  of  the  residuary  fund  of  said 
estate,  or  whether  as  to  it  said  testator  did  not  die  intestate  and  not 
disposing  thereof,  and  whether  the  same  is  not  divisible  among  his 
next  of  kin  and  heirs-at-law. 

4c  ;{:  :{:  4;  :{:  Hi  4< 

III.  That  this  court  also  determine  what  money  or  funds  were 
meant  and  referred  to  by  testator  in  using  the  expression  appearing 
in  said  will  as  follows  "  the  cash  funds  belonging  to  myself  in  the 
First  National  Bank  of  Albany,"  and  whether  the  expenses  of  probat- 
ing said  testator's  will  and  of  the  appointment  of  said  administrator 
herein  and  the  expenses  of  administration  of  said  estate  are  properly 
payable  out  of  said  the  cash  funds  belonging  to  said  testator  in  the 
First  National  Bank  of  Albany,  and  whether  by  said  term  "  cash 
funds  "  said  testator  intended  to  designate  and  include  certain  shares 
of  stock  of  the  Central  National  Bank  of  New  York  remaining  in  said 
First  National  Bank  as  collateral  security  as  aforesaid,  and  whether 
the  residue  or  balance,  if  any,  of  the  said  cash  funds  in  said  bank  are 
to  be  paid  to  said  Mary  Y.  Staats  absolutely,  and  if  an  absolute  bequest 
thereof  to  her  is  intended. 

IV.  That  this  court  also  determine  whether  the  language  and 
intent  of  said  will  in  giving  and  bequeathing  to  the  defendant,  Willa 
F.  C.  Staats,  the  residue  of  testator's  real  and  personal  estate  are 
sufficient  to  vest  in  and  pass  to  her  all  legacies  and  devises  for  any 
reason  lapsing  and  what  real  and  personal  estate  passes  to  her  under 
the  provisions  of  said  will  and  in  virtue  of  the  operation  of  law. 

10th.  The  plaintiff  further  alleges  that  it  is  important  to  the  due 
and  speedy  determination  of  this  estate  and  to  the  legatees  and  inter- 
ested parties  herein,  and  plaintiff  hereby  prays  and  demands  that  the 
several  matters  aforesaid  in  regard  to  said  estate,  property  and  will, 
as  to  which  doubts  exist,  or  as  to  which  questions  have  arisen  and  all 
other  matters  in  regard  thereto  as  to  which  questions  or  doubts  have 
existed  or  arisen,  or  may  hereafter  exist  or  arise,  be  judicially  de- 
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termined  by  this  court  in  this  action,  and  such  direction,  decree  and 
judgment  be  thereupon  made  as  may  iiually  settle  and  determine  the 
rights  of  all  the  parties  in  interest  in  said  property  and  estate  of  said 
deceased  and  the  proceeds  and  investment  thereof  in  and  to  each  and 
every  part  thereof. 

11th.  The  plaintiff  further  prays  and  demands  that  defendants 
may  answer  herein,  and  that  this  court  shall,  by  its  determination, 
decree  or  judgment,  give  all  necessary  and  proper  directions,  decrees 
and  judgments  for  the  due  administration  and  disposition  of  the 
estate  of  said  deceased  testator  and  of  the  property  aforesaid  in  regard 
to  the  several  particulars  hereinbefore  referred  to,  and  in  regard  to  any 
question  which  may  be  mooted  by  any  of  the  parties  or  which  may  arise 
in  the  case,  and  for  said  other  and  further  relief  as  to  the  court  may 
seem  just,  and  as  the  case  may  require,  and  that  the  court  will  decree 
to  plaintiff  the  costs  and  expenses  of  this  action. 

WILLIAM  S.  ELMENDOKF, 

Plaintiff's  Attorney. 

Office  and  Post-ofiBce  Address,  55  State  st.,  Albany,  N.  Y. 

AETICLE  XIII. 

ACTION  TO  l>ETEIlMrME   VALIDITY  OF  A  WTLL. 

S  2653a.   Determining  validity  of  a  iirill. 

Any  person  interested  as  devisee,  legatee  or  otherwise,  in  a  will  or  codicil 
admitted  to  probate  in  this  State,  as  provided  by  the  Code  of  Civil  Procedure, 
or  any  person  interested  as  heir-at-law,  next  of  kin  or  otherwise,  in  any  estate, 
any  portion  of  which  is  disposed  of,  or  affected,  or  any  portion  of  which  is 
attempted  to  be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  State,  as  provided  by  the  Code  of  Civil  Procedure,  within  two 
years  prior  to  the  passage  of  this  act,  or  any  heir-at-law  or  next  of  kin  of 
the  testator  making  such  will,  may  cause  the  validity  or  invalidity  of  the 
probate  thereof  to  be  determined  in  an  action  in  the  supreme  court  for  the 
county  in  which  such  probate  was  had.  All  the  devisees,  legatees  and  heirs 
of  the  testator  and  other  interested  persons,  including  the  executor  or  admin- 
istrator, must  be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties,  the  plaintiff  shall  forthwith  file  the  summons  and  complaint  in 
the  office  of  the  clerk  of  the  court  in  which  such  action  is  begun,  and  the 
clerk  thereof  shall  forthwith  certify  to  the  clerk  of  the  surrogate's  court  in 
which  the  will  has  been  admitted  to  probate,  the  fact  that  an  action  to  deter- 
mine the  validity  of  the  probate  of  such  will  has  been  commenced,  and  on  re- 
ceipt of  such  certificate  by  the  surrogate's  court,  the  surrogate  shall  forthwith 
transmit  to  the  court  in  which  such  action  has  been  begun,  a  copy  of  the  will, 
testimony  and  all  papers  relating  thereto,  and  a  copy  of  the  decree  of  probate, 
attaching  the  same  together  and  certifying  the  same  under  the  seal  of  the 
court.  The  issue  of  the  pleadings  in  such  action  shall  be  confined  to  the 
question  of  whether  the  writing  produced  is  or  is  not  the  last  will  and  codicil 
of  the  testator,  or  either.  It  shall  be  tried  by  a  jury  and  the  verdict  thereon 
shall  be  conclusive  as  to  the  real  or  personal  property,  unless  a.  new  trial  be 
granted  or  the  judgment  thereon  be  reversed  or  vacated.  On  the  trial  o' 
such  issue,  the  decree  of  the  surrogate  admitting  the  will  or  codicil  to  pro- 
bate shall  be  prima  faoic  evidence  of  the  due  attestation,  execution  and  valid- 
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ity  of  such  will  or  codicil.  A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate,  as  are  out  of  the  jurisdiction  of  the  court, 
dead,  or  have  become  incompetent  since  the  probate,  shall  be  admitted  in  evi- 
dence on  the  trial.  The  party  sustaining  the  will  shall  be  entitled  to  open 
and  close  the  evidence  and  argument.  He  shall  offer  the  will  in  probate  and 
rest.  The  other  party  shall  then  offer  his  evidence.  The  party  sustaining 
the  will  shall  then  offer  his  other  evidence  and  rebutting  testimony  may  be 
offered  as  in  other  cases.  If  all  the  defendants  make  default  in  pleading, 
or  if  the  answers  served  in  said  action  raise  no  issues,  then  the  plaintiff  may 
enter  judgment  as  provided  in  article  two  of  chapter  eleven  of  the  Code  of 
Ci'i'il  Procedure  in  the  case  of  similar  defaults  in  other  actions.  If  the  judg- 
ment to  be  entered  in  an  action  brought  under  this  section  is  that  the  writing 
produced  is  the  last  will  and  codicil,  or  either,  of  the  testator,  said  judgment 
shall  also  provide  that  all  parties  to  said  action,  and  all  persons  claiming 
under  them  subsequently  to  the  commencement  of  the  said  action,  be  enjoined 
from  bringing  or  maintaining  any  action  or  proceeding,  or  from  interposing 
or  maintaining  a  defence  in  any  action  or  proceeding  based  upon  a  claim  that 
such  writing  is  not  the  last  will  or  codicil,  or  either,  of  the  testator.  Any 
judgment  heretofore  entered  under  this  section  determining  that  the  writing 
produced  is  the  last  will  and  codicil,  or  either,  of  the  testator,  shall,  upon 
application  of  any  party  to  said  action,  or  any  person  claiming  through  or 
under  them,  and  upon  notice  to  such  persons  as  the  court  at  special  term  shall 
direct,  be  amended  by  such  court  so  as  to  enjoin  all  parties  to  said  action, 
and  all  persons  claiming  under  the  parties  to  said  action  subsequently  to  the 
commencement  thereof,  from  bringing  or  maintaining  any  action  or  proceed- 
ing impeaching  the  validity  of  the  probate  of  the  said  will  and  codicil,  or 
either  of  them,  or  based  upon  a  claim  that  such  writing  is  not  the  last  will 
and  codicil,  or  either,  of  the  testator,  and  from  setting  up  or  maintaining 
such  impeachment  or  claim  by  way  of  answer  in  any  action  or  proceeding. 
When  final  judgment  shall  have  been  entered  in  such  action,  a  copy  thereof 
shall  be  certified  and  transmitted  to  the  clerk  of  the  surrogate's  court  in  which 
such  will  was  admitted  to  probate.  The  action  brought  as  herein  provided 
shall  be  commenced  within  two  years  after  the  will  or  codicil  has  been  ad- 
mitted to  probate,  but  persons  within  the  age  of  minority,  of  unsound  mind, 
imprisoned,  or  absent  from  the  State,  may  bring  such  action  two  years  after 
such  disability  has  been  removed. 

This  section  was  originally  enacted  in  1892,  and  twice  amended 
in  1897.  It  was  held  in  Beid  v.  Curtin,  51  App.  Div.  545,  64 
Supp.  833,  that  the  amendment  by  chapter  701,  which  was  passed 
and  took  effect  May  22d,  1897,  superseded  the  amendment  of 
March  of  that  year.  The  section  as  it  stood  previous  to  the 
amendment  was  held  in  Lewis  v.  Cooh,  150  IST.  Y.  163,  to  give  the 
right  to  bring  the  action  only  to  a  person  interested  in  the  main- 
tenance of  a  will.  Eeversing  89  Hun,  183,  34  Supp.  1037,  and 
overruling  Snow  v.  Hamilton,  90  Hun,  157,  Johnson  v.  Cochrane, 
91  Hun,  163,  Wallace  v.  Payne,  9  App.  Div.  34,  Thomas  r. 
Thomas,  9  App.  Div.  487,  in  which  cases  it  was  held  that  under 
the  section  as  it  stood  before  the  amendment  an  heir-at-law  and 
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next  of  kin  was  authorized  to  sue  in  hostility  to  the  will.  The 
decision  in  Lewis  v.  CooJc  was  made  in  October,  1896.  At  the 
next  session  of  the  Legislature  the  section  was  amended  so  as  to 
enable  the  heir-at-law  to  maintain,  in  his  capacity  as  such,  an 
action  to  have  the  will  of  his  ancestor  adjudged  to  be  invalid. 
Beid  V.  Curtin,  51  App.  Div.  545,  64  Supp.  833  ;  Mock  v.  Garson, 
84  App.  Div.  65,  82  Supp.  310. 

Whitney  v.  Briton,  16  App.  Div.  457,  45  Supp.  1150,  was  based 
upon  the  authority  of  Lewis  v.  Cook,  supra,  and  is,  therefore,  in 
conflict  with  the  lang-uage  of  the  section  as  it  now  stands. 

In  Lewis  v.  Cook,  150  'N.  Y.  163,  it  is  said  that  previous  to 
the  enactment  of  this  statute  there  was  no  way  by  which  the  valid- 
ity of  a  will,  and  its  probate,  could  be  once  and  for  all  estab- 
lished and  placed  beyond  attack  by  the  heirs-at-law.  That  they 
might  bring  ejectment  at  any  time  to  put  the  validity  of  the  will 
of  the  decedent  in  question,  and  a  person  taking  an  interest  under 
the  will  was  without  remedy  to  establish  his  title  and  prevent  such 
action,  quoting  with  approval  from  the  opinion  of  Mr.  Justice 
Bartlett  in  Long  v.  Rogers,  in  79  Hun,  441,  who  stated  the  object 
of  the  enactment  to  be  "  to  enable  persons  interested  in  sustaining 
the  will  as  to  real  estate  to  gather  all  possible  contestants  into  one 
forum  and,  in  effect,  to  conclude  all  mankind."  This  statement 
of  the  purpose  of  the  section  is  in  nowise  affected  by  subsequent 
legislation  authorizing  the  action  to  be  brought  by  persons  opposed 
to  the  probate. 

In  Long  v.  Rogers,  79  Hun,  441,  Bartlett,  J.,  in  discussing  the 
purpose  of  this  section,  says:  "As  to  the  legislative  intent,  we 
think  there  can  be  no  doubt;  it  was  to  afford  relief  where  relief 
was  needed,  namely,  with  regard  to  real  estate,  not  to  uproot  a 
system  of  long  standing  and  wholesome  operation  with  regard  to 
personalty.  *  *  *  What  was  needed  was  some  way  of  making 
a  probate  conclusive  as  to  realty  within  a  reasonable  time,  and  for 
this  the  new  section  provided."  It  is  further  held  that  the  inten- 
tion was  to  embrace  this  section  within  the  existing  system,  not 
to  substitute  it  therefor;  that  as  to  personalty  the  function  of 
existing  statute  continues,  but  this  does  not  conflict  with  the 
function  of  a  new  section  which  operates  upon  real  estate  and 
affords  a  practical  method  of  making  that  conclusive  which  other- 
wise would  remain  indefinitely  presumptive.  It  does  not  author- 
ize a  person  who  has  omitted  to  apply  for  revocation  within  the 
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year,  and  as  against  whom  the  probate  has  become  conclusive,  ta 
inaugurate  a  fresh  contest  thereafter. 

In  Henrique^  v.  Yale  University,  28  App.  Div.  354,  51  Supp. 
284,  it  is  said  that  the  evil  which  this  section  was  designed  to 
remedy  is  one  of  long  standing,  and  productive  of  great  incon- 
venience arising  out  of  the  fact  that  the  surrogate  had  no  juris- 
diction over  real  estate;  following  the  analogy  of  the  English 
courts,  the  effect  of  which  was  that  the  probate  of  a  will  before 
the  surrogate,  while  conclusive  as  to  personal  property  was  only 
prima  facie  evidence  as  to  validity  of  real  estate,  and  the  result 
was  one  claiming  title  to  it  under  a  will  of  however  long  standing 
was  not  able  conclusively  to  establish  its  validity  by  any  proceed- 
ings in  court ;  but  the  heir-at-law,  or  any  one  claiming  in  opposi- 
tion to  the  will,  was  at  liberty  to  attack  its  validity  precisely  as 
he  might  attack  the  validity  of  a  deed,  and  put  the  devisee  to  the 
trouble  and  expense  to  establish  its  due  execution.  That  this  sec- 
tion was  enacted  to  put  an  end  to  this  anomalous  condition  of 
affairs. 

The  necessary  effect  of  the  judgment  in  an  action  under  this 
section  is  that  the  will  when  established  by  it,  is  conclusive  as  to 
real  property,  where  the  determination  of  Surrogate's  Court  is  con- 
clusive as  to  personal  property,  and  so  long  as  the  judgment  stands 
the  validity  of  the  will  cannot  further  be  attacked.  Henriques  v. 
Yale  University,  28  App.  Div.  354,  51  Supp.  284,  citing  Matter  of 
Buppaner,  9  App.  Div.  422 ;  Long  v.  Rogers,  79  Hun,  441 ;  Snow 
V.  Hamilton,  90  Hun,  157;  Lewis  v.  Cooh,  150  N.  Y.  163. 

Appeal  in  Henriques  v.  Yale  University  dismissed,  157  If.  T. 
672. 

In  an  action  under  this  section  the  burden  of  establishing  the 
testamentary  capacity  of  the  testator  over  the  prima  facie  evidence 
of  the  validity  of  the  will  afforded  by  its  probate,  rests  upon  the 
contestant.  The  trial  court  is  not  required  to  submit  the  question 
of  the  testator's  mental  capacity  to  the  jury,  merely  because  some 
evidence  has  been  introduced  by  the  party  bearing  the  burden  of 
proof.  The  evidence  need  not  be  submitted  to  the  jury  unless  it 
is  such  as  to  warrant  the  court  on  its  review  of  the  facts  in  holding 
that  it  tended  to  prove  such  mental  unsoundness  in  the  testator 
as  to  render  him  incapable  of  forming  a  judgment  as  to  the  con- 
dition of  his  property,  or  of  apprehending  his  true  relations  to 
the  person  whom  his  will  deprives  of  the  share  in  the  estate  which. 
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■was  reasonably  or  naturally  to  have  been  anticipated.  Dobie  v. 
Armstrong,  160  N.  Y.  584,  affirming  27  App.  Div.  520,  50  Supp. 
801. 

In  Phillips  V.  Phillips,  77  App.  Div.  113,  78  Supp.  1001, 
affirmed,  179  JST.  Y.  585,  Dobie  v.  Armstrong  is  followed.  The 
court  considering  the  effect  of  the  later  decision  in  McDonald  v. 
Metropolitan  Street  Ry.  Co.,  167  N.  Y.  66,  upon  the  rule  laid 
down  in  the  Dobie  case  as  to  the  right  to  go  to  the  jury.  Dobie  v. 
Armstrong  was  followed  in  Ivison  v.  Ivison,  80  App.  Div.  599, 
80  Supp.  1011,  it  being  further  held  that  upon  an  appeal  from 
a  judgment  entered  upon  a  verdict  directed  by  the  court  in  such 
case,  the  plaintiff  is  entitled  to  the  most  favorable  inferences 
deducible  from  the  evidence,  and  all  contested  facts  are  to  be 
treated  as  established  in  his  favor. 

Cook  V.  White,  167  IST.  Y.  588,  affirmed  without  opinion,  43 
App.  Div.  388,  60  Supp.  153,  where  it  is  held  that  a  judge  pre- 
siding at  the  trial  of  an  action  brought  under  this  section,  has  tho 
same  power  to  direct  a  verdict  that  he  has  in  other  civil  actions. 

In  Roche  v.  Nason,  185  IST.  Y.  128,  the  court  holds,  "  as  the 
case  was  devoid  of  evidence  tending  to  establish  the  contention  of 
the  appellants,  upon  any  of  the  issues  involved,  it  was  proper  to 
direct  a  verdict  sustaining  the  will,"  citing  Dobie  v.  Armstrong, 
160  ISr.  Y.  584. 

In  Hagen  v.  8one,  174  IST.  Y.  317,  reversing  68  App.  Div.  60, 
74  Supp.  109,  Dobie  v.  Armstrong  is  considered,  and  while  it  is 
held  to  be  a  strong  authority  in  support  of  a  direction  for  a  ver- 
dict in  cases  under  this  section,  the  case  then  at  bar  is  held  to 
differ  from  it  upon  the  facts.  The  court  held  that  there  was 
some  evidence  which  should  have  been  submitted  to  the  jury  which 
tended  to  support  the  allegations  of  the  complaint;  holding,  that 
the  questions  of  fact  arising  in  an  action  to  determine  the  validity 
of  a  will  are  no  different  in  this  respect  from  questions  of  fact 
in  other  cases. 

In  an  action  under  this  section  brought  upon  the  grounds  of 
undue  influence  and  lack  of  testamentary  capacity,  where  no 
evidence  is  given  from  which  the  jury  would  have  the  right  to 
infer  that  either  of  such  grounds  was  well  founded,  the  court  has 
power  and  it  is  his  duty  to  direct  a  verdict  for  the  defendant- 
There  is  nothing  in  §  2653a  which  makes  it  mandatory  upon  the 
trial  judge  to  submit  the  issues  in  an  action  brought  thereunder 
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to    the    determination    of    a    jury    under    such    circumstances. 
HaugUan  v.  Conlan,  86  App.  Div.  290,  83  Supp.  830. 

In  an  action  under  this  section  to  set  aside  the  probate  of  a  will 
on  the  ground  of  the  testator's  lack  of  testamentary  capacity,  a 
verdict  will  be  directed  in  favor  of  defendant  if  plaintiff  does  not 
meet  the  burden  of  overcoming  the  legal  presumption  of  the 
testator's  capacity  arising  from  the  fact  that  a  decree  admitting 
the  will  has  already  been  entered.  Ivison  v.  Ivison,  80  App.  Div. 
599,  80  Supp.  1011. 

Where  the  complaint  in  an  action  to  determine  the  validity 
of  a  will  has  not  been  filed  with  the  clerk  of  the  court,  or  notice 
thereof  given  to  the  clerk  of  the  Surrogate's  Court,  or  the  surro- 
gate has  not  transmitted  the  will  and  proof,  the  remedy  is  by 
motion  at  Special  Term  to  supply  the  omission,  and  not  by  motion 
to  dismiss  at  the  trial.  The  complaint  in  an  action  to  determine 
the  validity  of  a  will  need  not  contain  matters  relative  to  proced- 
ure which  are  not  jurisdictional.  Johnson  v.  Cochrane,  91  Hun, 
165,  36  K  Y.  Supp.  283,  71  St.  Kep.  214,  affirmed,  159  K  Y. 
555. 

An  action  under  §  2653a  of  the  Code,  to  test  the  validity  of 
the  probate  of  a  will,  may  be  maintained  by  an  heir  or  other 
person  interested  in  such  will  or  its  probate,  though  not  named  in 
the  instrument.  Section  2653a  of  the  Code  furnishes  an  addi- 
tional remedy  and  applies  to  all  wills,  whether  of  real  or  personal 
property,  or  both.  Snow  v.  Hamilton,  90  Hun,  157,  35  N.  Y. 
Supp.  775,  70  St.  Eep.  279. 

In  Hawke  v.  Hawhe,  82  Hun,  439,  31  Supp.  968,  affirmed,  146 
N.  Y.  366,  it  is  said  that  §  2653a  must  be  read  in  connection 
with  other  sections  of  the  Code,  and  also  in  connection  with  what 
existing  laws  have  determined  a  trial  by  jury  to  be,  and  that  upon 
such  trial  the  court  may  direct  a  verdict  to  be  rendered  by  a  jury 
the  same  way  as  in  any  other  action.  The  same  nale  is  held  in 
Katz  V.  Schnaier,  87  Hun,  343,  which  holds  further  that  where  no 
real  estate  passes  under  a  will,  an  action  to  vacate  a  probate 
thereof  must  be  begun  within  one  year  after  the  probate,  citing 
Long  V.  Rogers,  supra. 

The  authority  of  the  next  of  kin  to  maintain  an  action  to  test 
the  validity  of  a  will,  only  applies  where  such  next  of  kin  would 
have  a  right  to  participate  in  the  distribution  of  the  testator's  per- 
sonal estate,  in  the  event  of  the  will  being  set  aside.  Miller  V. 
Manjer,  82  App.  Div.  419,  81  Supp.  575. 
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By  the  provisions  of  this  section  all  that  is  required  of  the 
plaintiff  is  to  introduce  in  evidence  a  decree  of  the  surrogate  ad- 
mitting it  to  probate,  thereupon  it  becomes  incumbent  upon  the 
defendants  to  offer  evidence  impeaching  the  will.  Carolan  v. 
O'Donnell,  105  App.  Div.  577,  94  Supp.  171. 

The  onus  of  impeaching  the  validity  of  a  will  is  cast  upon  the 
contestants.     Mock  v.  Oarson,  84  App.  Div.  65,  82  Supp.  310. 

By  this  section  it  is  only  a  will  that  has  been  admitted  to 
probate  that  is  subject  to  be  set  aside  in  an  action.  Irving  v. 
Bruen,  110  App.  Div.  558,  97  Supp.  180,  affirmed,  186  N.  Y.  605. 

In  an  action  under  this  section  a  person  named  as  executor, 
who  does  not  qualify  as  such,  is  not  a  necessary  or  proper  party, 
and  does  not  become  such  by  reason  of  being  charged  in  the  com- 
plaint individually  with  being  instrumental  in  bringing  about  the 
alleged  fraudulent  will.  Nor  should  he  be  joined  on  the  ground 
that  he  may  become  a  necessary  party  upon  qualifying  as  executor, 
and  where  the  complaint  does  not  show  that  he  has  not  renounced 
his  right,  a  demurrer  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him  will  be  sus- 
tained. It  is  suggested  the  proper  course  in  such  case  may  be  to 
have  an  administrator  appointed.  Simpson  v.  Lorsch,  50  Misc. 
398,  100  Supp.  535. 

There  is  no  express  provision  of  statute  which  diminishes  the 
powers  of  an  executor,  or  of  the  surrogate,  on  the  commencement 
of  an  action  under  this  section.  Matter  of  Hughes,  41  Misc.  75, 
83  Supp.  646. 

A  daughter  of  a  testator  who  is  and  has  been  at  all  times  since 
the  admission  of  her  father's  will  to  probate,  the  wife  of  a  British 
subject  and  a  permanent  non-resident  in  a  foreign  country,  is  not 
"  absent  from  the  State  "  within  the  meaning  of  that  as  used  in 
section  2653a,  which  provides  that  persons  within  the  age  of 
minority,  of  unsound  mind,  or  imprisoned,  or  absent  from  the 
State  may  bring  an  action  to  test  the  validity  of  a  will,  two  years 
after  such  disability  has  been  removed;  and  it  appearing  that 
plaintiff  at  no  time  since  the  probate  of  the  will  was  within  the 
age  of  minority,  of  unsound  mind,  or  imprisoned,  a  demurrer  to 
her  complaint  in  such  an  action,  brought  three  years  after  its 
probate,  will  be  sustained.  Bell  v.  Yillard,  48  Misc.  587,  97  Supp. 
244,  affirmed,  110  App.  Div.  916,  97  Supp.  244. 

Where  the  plaintiff  in  an  action  under  this  section  attacked  the 


424:  DEGEDEN-TS'    ESTATES. 

will  upon  three  grounds,  namely,  that  the  testator  did  not  have 
testamentary  capacity  at  the  time  it  was  made,  that  it  was  pro- 
cured by  fraud  and  undue  influence,  and  that  certain  provisions 
therein  was  inspired  by  insane  delusions  on  the  part  of  the  testator, 
a  general  verdict  in  favor  of  plaintiff  will  not  be  permitted  to 
stand,  if  any  of  the  grounds  were  suflicient  to  nullify  the  instru- 
ment.    Buchanan  v.  Belsey,  65  App.  Div.  58,  72  Supp.  601. 

Where  the  heirs  at  law  of  a  decedent  bring  an  action  under 
§  2653a  to  have  the  probate  of  the  alleged  will  of  the  decedent  set 
aside  and  to  have  the  will  declared  null  and  void,  and  the  defend- 
ant interposes  an  answer  containing  in  substance  a  general  denial, 
in  which  she  also  alleges  that  the  action  was  not  begun  within 
two  years  after  the  probate  and  that  there  was  a  defect  of  parties 
and  prays  for  a  dismissal  of  the  complaint  and  for  judgment  that 
the  will  is  valid  and  that  all  parties  be  enjoined  as  provided  by 
the  said  section,  the  plaintiffs  cannot,  by  appearing  when  the  case 
is  called  for  trial  and  declining  to  proceed,  limit  the  defendant's 
relief  to  a  mere  dismissal  of  the  complaint,  but,  under  the  pro- 
visions of  said  §  2653a,  the  defendant  is,  notwithstanding  her 
failure  to  set  up  a  counterclaim,  entitled  to  present  her  proof  and 
to  obtain  an  affirmative  judgment  thereon.  Delmar  v.  Delmar, 
65  App.  Div.  582,  72  Supp.  959. 

A  complaint  alleged  the  execution  of  a  will  by  which  the  testa- 
trix devised  to  the  plaintiff  and  one  of  the  defendants  a  certain 
bouse  and  lot;  that  subsequently  another  defendant,  by  means  of 
fraud  and  undue  influence,  induced  the  testatrix  to  execute  a 
second  will,  by  which  she  devised  her  entire  estate,  real  and  per- 
sonal, to  other  persons  at  a  time  when  she  was  not  competent  to  do 
so,  and  that  the  second  will  was  admitted  to  probate,  but  did  not 
allege  that  the  testatrix  at  the  time  of  her  death  or  at  the  time 
she  made  the  second  will  was  the  owner  of  the  house  and  lot  or 
that  it  was  disposed  of  by  the  second  will,  or  that  the  plaintiff  was 
an  heir  at  law  or  next  of  kin  of  the  testatrix,  or  a  devisee  or 
interested  in  or  under  the  second  will;  held,  that  the  complaint 
did  not  state  facts  sufficient  to  entitle  the  plaintiff  to  maintain  an 
action  under  §  2653a  to  determine  the  validity  of  the  second  will. 
Ocobock  V.  Eeles,  37  App.  Div.  114,  55  Supp.  1118. 

An  objection  that  a  plaintiff  has  united  in  his  complaint  a 
cause  of  action  under  this  section  with  one  to  procure  an  adjudica- 
tion that  a  reciprocal  vsdll  of  his  wife  was  in  the  nature  of  an 
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executed,  irrevocable  contract  having  precedence  over  the  will 
attacked,  should  be  taken  by  demurrer,  and  if  not  so  taken,  the 
plaintiff  will  be  permitted  to  pursue  his  remedy  under  this  section. 
Wells  V.  Betts,  49  App.  Div.  115,  61  Supp.  231. 

Where  a  husband  and  wife,  each  of  whom  owns  a  portion  of 
the  farm,  in  pursuance  of  an  agreement,  execute  reciprocal  wills 
devising  to  the  survivor  a  life  interest  in  the  portion  of  the  farm 
owned  by  the  testator,  and  the  wife  subsequently  attempts  to 
devise  her  real  estate  to  a  third  person,  by  an  instrument  which 
is  admitted  to  probate  as  her  last  will,  the  husband  is,  by  reason 
of  his  interest  under  the  first  will  and  by  virtue  of  the  interest 
as  tenant  by  the  curtesy  which  he  would  have  in  his  wife's  real 
estate,  in  case  she  died  intestate  entitled  to  maintain  an  action 
under  §  2653a  to  cause  the  validity  or  invalidity  of  the  probate 
to  be  determined  under  that  section  which  authorizes  the  mainte- 
nance of  the  action  by  any  person  interested  in  any  estate,  any 
portion  of  which  is  attempted  to  be  disposed  of  by  a  will  admitted 
to  probate  in  this  State.  Wells  v.  Betts,  45  App.  Div.  115,  61 
Supp.  231. 

In  Wallace  v.  Payne,  9  App.  Div.  34,  41  Supp.  Ill,  it  was 
held  that  an  equity  action  to  set  aside  a  will  on  the  ground  that 
it  was  not  executed  as  required  by  statute,  was  not  the  free  act 
of  the  testatrix,  and  that  the  testatrix  was  of  unsound  mind,  could 
not  be  maintained,  as  an  action  could  be  brought  under  §  2653a. 

The  two-year  limitation  prescribed  by  §  2653a  was  designed 
to  give  it  a  retroactive  effect  for  the  two  years  prior  to  its  passage, 
and  was  not  designed  to  limit  its  application  to  wills  admitted  to 
probate  during  that  time.  Wells  v.  Betts,  45  App.  Div.  115,  61 
Supp.  231. 

The  provisions  of  this  section  authorize  an  action  to  set  aside 
the  probate  of  a  will.  Thomas  v.  Thomas,  9  App.  Div.  487,  41 
Supp.  276. 

Where  a  testatrix  had  made  three  wills,  the  last  two  alleged  to 
have  been  made  while  she  was  suffering  from  senile  dementia,  the 
beneficiary  under  the  first  will  may  maintain  an  action  in  the 
Supreme  Court  to  establish  the  first  will,  and  obtain  an  injunction 
restraining  the  beneficiaries  under  the  two  following  wills  from 
probating  them,  so  filat  the  rights  of  the  parties  may  be  estab- 
lished in  one  action,  and  in  case  of  property  having  been  trans- 
ferred to  a  beneficiary  of  the  second  will,  the  court  may,  on  ap- 
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plication,  appoint  a  receiver  to  transfer  the  property.  Le  Brantz 
V.  ConUin,  39  Misc.  715,  80  Supp.  967. 

Where  in  an  action  imder  §  2653a  attacking  the  validity  of  a 
will  admitted  to  probate  by  the  Surrogate's  Court,  the  interests  of 
certain  defendants  and  the  plaintifE  are  precisely  the  same  so  far 
as  they  can  be  affected  by  the  action,  the  plaintiff  is  as  incom- 
petent, under  §  829,  to  testify  in  their  behalf  in  reference  to  any 
personal  transaction  between  her  and  the  decedent,  as  she  is  to 
give  such  testimony  in  her  own  behalf.  Pringle  v.  Burroughs,  185 
IST.  Y.  375,  affirming  100  App.  Div.  366,  91  Supp.  750. 

Costs  in  an  action  brought  under  this  section  are  not  governed 
by  §  3228  of  the  Code,  but  are  governed  by  §  3230,  and  are  dis- 
cretionary. The  court  in  its  discretion  may  award  costs  out  of  the 
estate  payable  to  unsuccessful  contestants  of  the  will.  Larhin  v. 
McNamee,  109  App.  Div.  884,  96  Supp.  827,  affirmed,  188  K  Y. 
558. 

An  action  brought  under  this  section  is,  notwithstanding  the 
injunctive  relief  granted  in  case  plaintiff  succeeds,  an  action  at 
law,  and  the  successful  party  is  alone  entitled  to  costs  or  an  extra 
allowance.  Assuming  it  to  be  an  action  in  equity,  the  discretion 
is  a  judicial  one,  the  exercise  of  which  is  open  to  review  by  the 
Appellate  Division,  and  the  latter  court  will  not  sustain  an  award 
of  costs  and  extra  allowance  to  an  unsuccessful  defendant  whose 
defence  lacked  merit  to  such  an  extent  that  the  trial  court  directed 
a  verdict  for  plaintiff.  Carolan  v.  O'Donnell,  105  App.  Div.  577, 
94  Supp.  171. 

When  the  Appellate  Division  has  reversed  an  order  allowing 
costs  out  of  the  estate  to  unsuccessful  contestants  of  a  will  in  an 
action  under  this  section,  such  costs  should  be  stricken  out  of  the 
judgment  on  a  subsequent  motion  therefor.  Striking  out  such 
costs  is  not  an  amendment  or  correction  of  the  judgment  in  a 
material  matter  which  can  only  be  affected  by  appeal.  Carolan  v. 
O'Donnell,  109  App.  Div.  700,  96  Supp.  493. 

In  Matter  of  Austin,  35  Misc.  278,  55  Supp.  52,  the  court  calls 
attention  to  the  uselessness,  in  view  of  the  provision  of  §  2653a, 
•f  appealing  from  the  decree  of  surrogate,  admitting  a  will  to 
probate  and  practice  of  taking  such  appeals  is  discouraged. 

In  an  action  to  have  a  will,  which  has  been  admitted  to  probate, 
declared  void  on  the  ground  of  incapacity  of  the  testator,  the 
burden  of  proof  is  on  plaintiff  to  show  the  testator's  incapacity, 
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since  §  2653a  provides  that  the  record  of  the  probate  of  the  will 
is  prima  facie  evidence  of  its  due  attestation,  execution  and 
validity.  McOown  v.  Underhill,  115  App.  Div.  638,  101  Supp. 
313. 

A  legatee  under  a  prior  will,  who  brings  an  action  under  §  2653a 
to  determine  the  validity  of  an  alleged  subsequent  will  of  the 
testator,  is  a  party  interested  in  the  event  of  such  action  within 
the  meaning  of  §  829,  and,  therefore,  cannot  on  the  trial  of  the 
action  testify  in  her  own.  behalf  to  personal  transactions  or  com- 
munications with  the  testator,  nor  can  she  testify  to  such  trans- 
actions or  communications  in  behalf  of  the  testator's  sisters  who 
are  defendants  in  the  action,  where  it  appears  that  the  latter  were 
also  legatees  under  the  former  will  and  joined  with  the  plaintiff  in 
the  attack  upon  the  will  subsequently  made. 

In  such  an  action  insanity  existing  in  members  of  the  testator's 
family  cannot  be  shown  until  it  appears  that,  to  some  degree  at 
least,  the  testator  suffered  from  a  like  affliction.  Pringle  v. 
Burroughs,  100  App.  Div.  366,  91  Supp.  750,  affirmed,  185  N.  Y. 
375. 

In  8mith  v.  Eolden,  116  App.  Div.  867,  102  Supp.  366,  it 
was  held  that  where  in  an  action  under  §  2653a  the  pleadings  of 
both  parties  alleged  the  admission  of  the  will  to  probate,  it  was 
error  to  dismiss  the  complaint  because  the  surrogate  had  not  trans- 
mitted a  certified  copy  of  the  record  to  the  court. 

Complaint  to  Determine  Validity  of  Will. 

SUPREME  COURT  —  Clinton  County. 


Bavid  F.  Dobie,  Individually  and  as  Execu- 
tor of  the  last  Will  and  Testament  of 
Thomas  Armstrong,  Deceased,  the  Trustees 
of  Union  College  in  the  Town  of  Schenec- 
tady, Judson  S.  Landon,  Andrew  V.  V. 
Raymond  and  Sidney  G.  Marshall,  Plain- 
tiffs, 

agst. 
Immet  Armstrong,  Defendant. 


U60  N.  Y.  584. 


The  complaint  of  the  plaintiffs  shows  to  the  court,  on  information 
and  belief : 

First.  That  Thomas  Armstrong,  late  of  Plattsburg,  Clinton  county, 
N.  Y.,  died  on  or  about  December  31st,  1895,  and  that  said  Armstrong 
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was,  at  and  previous  to  his  death,  a  resident  of  said  county  and  left 
personal  and  real  property  therein. 

Second.  That  prior  to  his  death,  he  duly  signed,  published,  de- 
clared and  executed  his  last  will  and  testament,  to  wit:  a  will  pur- 
porting to  be  executed  on  the  9th  of  March,  1893,  with  a  codicil 
attached  thereto,  and  a  will  purporting  to  be  executed  May  15th, 

1895,  copies  of  which  are  hereto  attached  and  marked  "  Exhibit  A," 
and  made  a  part  of  this  complaint. 

Third.  That  the  said  last  will  and  testament  relates  to  real  and 
personal  property,  and  that  the  plaintiff  David  F.  Dobie  is  named 
as  executor  of  said  will  therein,  and  that  he,  as  an  individual,  and 
the  said  trustees  of  Union  college,  and  Judson  S.  Landon,  Andrew 
V.  V.  Eaymond  and  Sidney  G-.  Marshall,  are  the  sole  devisees  and 
legatees  under  said  will,  and  this  defendant,  Emmet  Armstrong,  is 
the  sole  heir-at-law  of  said  testator. 

Fourth.  That  the  said  will  was  duly  propounded  for  probate  to 
the  Surrogate's  Court  of  Clinton  county  on  or  about  January  80th, 

1896.  That  the  said  surrogate  being  disqualified  to  act  therein,  and 
the  county  judge  of  Clinton  county  being  also  disqualified,  an  order 
of  the  Supreme  Court  was  duly  made  establishing  the  authority  of 
Egbert  C.  Everest,  the  district  attorney  of  said  county,  to  act  as 
surrogate  in  said  proceeding. 

Fifth.  That  the  said  district  attorney,  acting  as  surrogate,  there- 
upon proceeded  to  take  the  proofs  of  the  facts  and  circuins.tances 
attending  the  execution  of  said  instruments,  and  the  competency  of 
said  Thomas  Armstrong  to  execute  the  same,  and  after  due  hearing 
and  deliberation,  determined  and  decreed  that  said  instruments,  wills 
and  codicils  were  properly  executed,  genuine  and  valid,  and  that  said 
Armstrong  was,  at  the  times  of  the  execution  thereof,  competent  to 
execute  the  same,  and  was  not  under  restraint  or  undue  influence,  and 
admitted  to  probate  and  established  the  said  instruments,  wills  and 
codicils  as  severally  and  collectively  the  last  will  and  testament  of 
Thomas  Armstrong,  and  issued  letters  testamentary  thereon  to  the 
plaintiff  David  P.  Dobie  as  executor  thereof. 

"Wherefore,  plaintiffs  pray  the  judgment  of  the  court  that  the  said 
instruments,  wills  and  codicils  are  the  last  will  and  testament  of 
Thomas  Armstrong,  and  establishing  and  determining  that  the  afore- 
said probate  thereof  was  valid. 

SHEDDEISr  &  KELLOGG, 

Attorneys  for  PlaintifEs. 

ARTICLE  XIV. 

GEITERAI  AWD  MISCEILANEOTTS  PROVISIONS  AS  TO  ESTATES. 

§  i868.   Action  by  child  born  after  luill,  or  by  witness  to  will,  428. 
§  1869.   Receiver  as  successor  of  surviving  executor,  etc.,  429. 
§  1870.  Next  of  kin  defined,  429. 

§  1868.   Action  by  child  born  after  will,  or  by  iffitness  to  will. 

A  child,  born  after  the  making  of  a  will,  who  is  entitled  to  succeed  to  a 
part  of  the  real  or  personal  property  of  the  testator,  or  a  subscribing  witness 
to  a  will,  who  is  entitled  to  succeed  to  a  share  of  such  property,  may  main- 
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tain  an  action  against  the  legatees  or  devisees,  as  the  case  requires,  to  recover 
his  share  of  the  property;  and  he  is  subject  to  the  same  liabilities,  and  has 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  compel  a  distribu- 
tion or  partition  of  the  property,  or  a  contribution  from  other  persons  inter- 
ested in  the  estate,  or  to  gain  possession  of  the  property,  as  any  other  person 
who  is  so  entitled  to  succeed. 

§  1869.  [Am'd,  1895.]  Receiver,  as  successor  of  surviving  execu- 
tor, etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the  jurisdiction  of 
the  supreme  court,  by  an  action  for  partition  or  distribution,  or  for  the  con- 
struction or  establishment  of  a  will,  the  court  may,  upon  the  death  of  the 
sole  surviving  executor,  appoint  a  receiver  of  the  estate,  pending  the  action, 
upon  such  terms  and  conditions,  and  upon  such  notice  to<  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to:  the  court 
seems  proper.  For  the  purpose  of  carrying  into  effect  the  judgment  and 
orders  of  the  court  in  relation  to  the  estate,  a  receiver  so  appointed  is  the 
successor  in  interest  of  the  surviving  executor;  and  has,  subject  to  the  direc- 
tion of  the  court,  the  like  power,  as  an  administrator  with  the  will  annexed. 

§  1870.   Next  of  kin  defined. 

The  term  "  next  of  kin,"  as  used  in  this  title,  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution  of  personal  property, 
to  share  in  the  unbequeathed  assets  of  a  decedent,  after  payment  of  debts  and 
expenses,  other  than  a  surviving  husband  or  wife. 

Where  a  testator,  whose  will  authorized  his  executor  to  sell  all 
his  real  and  personal  estate  and  dispose  of  the  proceeds,  after  the 
making  thereof  had  a  child  bom,  and  thereafter  died  leaving  said 
child  his  only  heir-at-law  and  "  unprovided  for  by  any  settlement, 
and  neither  provided  for  nor  mentioned  in  any  way  in  his  will," 
held,  that  under  the  statute  the  whole  real  estate  descended  to  the 
child  the  same  as  if  the  father  had  died  intestate ;  that  he  did  not 
take  under  the  will  or  subject  to  any  of  its  provisions,  and  that 
where  the  executor  sold  the  real  estate,  the  remedy  of  the  child 
was  not  confined  to  a  pursuit  of  the  proceeds  of  the  sale,  but  that 
she  could  maintain  ejectment  to  recover  the  property.  Smith  v. 
Robertson,  89  N.  Y.  555. 

Section  1870  is  the  same  in  substance  as  the  provisions  of  sub- 
division 12,  §  2514,  defining  the  meaning  of  the  term  "  next  of 
kin." 

The  construction  of  the  words  "  next  of  kin  "  is  discussed  very 
fully  in  Piatt  v.  Michel,  45  St.  Eep.  750,  citing  numerous  authori- 
ties and  holding  that  a  widow,  cannot  be  considered  either  as  an 
heir-at-law  or  as  one  of  the  next  of  kin  of  her  husband.  Among 
others,  Keteltas  v.  Keteltas,  72  IST.  Y.  312,  where  it  is  said  in  the 
opinion  of  the  court :  "  The  objects  of  the  testator's  bounty  are 
his  next  of  kin,  and  there  is  nothing  in  the  context  which  shows 
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that  he  intended  to  include  his  widow;  that  she  is  therefore  ex- 
cluded is  no  longer  an  open  question  in  this  court."  In  Murdoch 
V.  Ward,  67  N.  Y.  387,  it  was  held,  after  review  of  many  authori- 
ties, that  where  there  was  nothing  in  the  context  to  show  that 
the  widow  was  intended  to  be  included,  the  words  "  next  of  kin  " 
must  have  their  primary  meaning  and  only  include  blood  rela- 
tions. This  was  followed  in  Luce  v.  Dunham,  69  N.  Y.  36,  where 
the  claim  of  the  widow  to  share  in  the  personal  estate  as  one  of 
the  next  of  kin,  was  again  rejected.  In  Tillman  v.  Davis,  95 
N.  Y.  17,  Judge  Earl  said :  "  In  this  State  it  has  uniformly  been 
held,  when  the  question  has  arisen  for  consideration  in  the  courts, 
so  far  as  we  are  able  to  discover,  that  the  word  "  heirs  "  applied  to 
the  succession  of  personal  estate,  means  next  of  kin,  and  that  the 
words  "  next  of  kin  "  do  not  include  a  widow  or  husband  of  an 
"  intestate."  The  case  of  Beizinger  v.  Chapman,  88  N".  Y.  495, 
is  distinguished  in  Piatt  v.  Michel,  45  St.  Kep.  750,  supra,  and  it 
was  held  that  it  was  not  determined  that  the  term  "  next  of  kin  " 
includes  the  widow.  In  Luce  v.  Dunham,  69  !N^.  Y.  36,  rerersing 
7  Hun,  202,  it  is  held,  however,  that  a  provision  that  the  personal 
property  of  the  testator  shall  be  distributed  as  provided  by  statute 
in  case  of  intestacy,  includes  the  widow,  but  otherwise  if  the  words 
used  are  "  shall  be  distributed  to  the  next  of  kin."  Keteltas  v. 
Keteltas,  72  IST.  Y.  312. 

In  Austin  v.  Metropolitan  Street  R.  B.  Co.,  108  App.  Dir.  249, 
95  Supp.  740,  the  court  applied  provisions  of  §  1870  to  th«  facts 
in  that  case. 

The  term  "  next  of  kin  "  as  used  in  §  1870,  and  §  1905,  in- 
cludes all  those  entitled  under  the  provisions  of  law  relating  to 
the  distribution  of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent.  Matter  of  Snedeker,  47  App.  Div.  471,  63 
Supp.  580,  affirmed,  164  K  Y.  58. 


DETERMINE  CLAIM  TO  REAL  PROPEBTT. 

See  Claim  to  Real  Peopeety,  Action  to  Deteeminb. 


DISCOVERY,   ACTION   TOR,   ABOLISHED. 

See  Miscellaneous  Actions  and  Eights  of  Actiows. 


DIVORCE. 

See  Mateimonial  Actions. 


DOWER.* 

§§  1596-1625. 
Article. 

1  The  eight  of  dowee,  433. 

Subd.  I.   Origin  and  nature  of  doiver,  ^^^. 

Subd.  2.    When  and  in  what  lands  widow  entitled  to  dower,  438. 

L.  1896,  Chap.  547  : 

§  170.  Dower,  438. 

§  183.   Effect  of  acts  of  husband,  438. 
Subd.  3.    When  dower  not  allowed  in  lands  exchanged  or  mort- 
gaged for  purchase  money,  447. 

L.  1896,  Chap.  547  : 

§  171.  Dower  in  lands  exchanged,  447. 

§  172.  Dower  in  lands  mortgaged  before  marriage,  447. 

§  173.   Dower    in    lands    mortgaged  for  purchase    money, 

447- 

§  174.    Surplus  proceeds  of  sale  under  purchase-money  mort- 
gages, 447. 

§  175.    Widow  of  mortgagee  not  endowed,  448. 
Subd.  4.  Pecuniary  provision  in  lieu  of  dower  and  election,  445. 

L.  1896,  Chap.  547  : 

§  177.    When  dower  barred  by  jointure,  449. 

§  178.    When  dower  barred  by  pecuniary  provisions,  449. 

§  179.    When  widow  to  elect   between  jointure  and  dower, 
449. 

§  180.   Election  between  devise  and  dower,  449. 

§  181.    When  deemed  to  have  elected,  449. 
Subd.  5.   How  dower  is  released  or  barred,  459. 

§  1604.   Action  barred  by  assignment  of  dower,  459. 

L.  1896,  Chap.  547: 

§  186.  Divorced  woman  may  release  dower,  459. 

§  187.   Married  woman  may  release  dower  by  attorney,  459. 
Subd.  6.  How  dower  affected  by  divorce,  467. 

L.  1896,  Chap.  547  : 

§  176.    When  dower  barred  by  miscondttct,  467. 

§  182.    When  provision  in  lieu  of  douier  is  forfeited,  467. 
Subd.  7.   Right  of  widow  to  quarantine  and  crops,  i^lQ. 

L.  1896,  Chap.  547  : 

§  184.    Widow' s  quarantine,  470. 

§  185.    Widow  may  bequeath  a  crop,  470. 

n.  Limitation  of  the  action  by  iapse  of  time,  470. 

§  1596.   Limitation  of  action  for  dower,  470. 

•  The  law  of  Dower  is  treated,  Scribner  on  Dower,  Cameron  on  Dower, 
and,  also,  American  and  English  EncyclopEedia  of  Law,  title  "  Dower ;  " 
Cyclopedia  of  Law.  See,  also,  Heaton  on  Surrogates.  Tables  for  computation 
of  dower  are  given  McKeon's  Dower  and  Life  tables,  Giauque  and  McClure's 
Dower  and  Curtesy  Tables  and  Sterne's  tables  for  computation  of  the  present 
value  of  dower. 

[431] 
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Article. 
in.  The  remedy  and  paeties  to  the  action,  472. 

§  1597.   Against  whom  action  to  be  brought^  472. 

§  1598.    Who  may  be  joined  as  defendants,  472. 

§  1599.   Id.;  where  defendattts  claim  in  severalty,  472. 

IV.  Pleadings  and  miscELLANEoirs  uattess  or  fbactice,  473. 

Subd.  I.  Pleading,  473. 

§  1606.    Complaint,  473. 
Subd.  2.   Matters  of  practice,  476. 
Subd.  3.   Miscellaneous  provisions,  481. 

§  1605.   Collusive  recovery  not  to  prejudice  infants,  481. 

§  16 16.  Appeal  not  to  stay  execution,  if  undertaking  is  given, 

482. 
§  1625.   Certain  provisions  of  article  second  made  applicable, 
482. 
V.   INTEELOCUTOEY   JTTDGMENT   foe   ADMEASITEEMENT   of  DOWEE, 

482. 

§  1607.  Interlocutory  judgment  for  admeasurement,  482. 

VI.  Commissionebs,  theie  powees,  duties  and  eepoet,  485. 

§  1608.   Oath  of  cotnmissioners,  etc.,  removal,  filling  vacancy, 

485- 
§  1609.  Dower,  how  admeasured,  485. 
§  16 10.  Report  thereupon,  486. 
§  161 1.   Setting  aside  report,  486. 
§  1612.   Fees  and  expenses,  486. 

vn.  What  damages  may  be  eecoveeed  in  the  action,  491. 

§  1600.  Damages  may  be  recovered,  ho7v  estimated,  491. 

§  1601.  Id.;  in  actioft  against  alienee  of  husband,  491. 

§  1602.  Id.;  where  several  parcels,  etc.,  491. 

§  1603.  Id.;  against  heirs,  etc.,  aliening  land,  491. 

Vni  Ageeement  to  accept  gboss  sum  and  peoceedings  theeeon, 

4g4. 
§  1617.   Plaintiff  may  consent  to  receive  a  gross  sum,  494. 
§  1618.  Defendant  may  consent  to  pay  it ;  proceedings  there' 

upon,  494. 
§  1619.  Interlocutory  judgment  for  sale,  495. 
§  1620.  Id.;  directing  a  part  to  be  laid  off,  495. 
§  1621.   liens  to  be  ascertained,  495. 
§  1622.  Id.;  payment  of  or  sale  subject  to,  495. 
§  1623.   Report  of  sale,  496. 
§  1624.   Final  judgment  thereon,  496. 
Rule  70.   Gross  sum  in  payment  of  life  estate,  how  ascertained, 

496. 

IX.  Final  judgment  and  its  effect,  497. 

§  1613.   Final  judgment,  497. 

I  1 6 14.  Plaintiff  may  recover  sum  awarded ;  court  may 
modify  judgment,  498. 

§  16 15.  Junior  incumbrancers  not  affected,  by  admeasure- 
ment, 498. 

PRECEDENTS.                                 abt.  page. 

Amended  complaint   4  475 

Complaint 4  474 

Consent  to  accept  gross  sum  in  lieu  of  dower 8  497 
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Final    judgment    g 

Interlocutory    judgment    g  432 

Notice  of  motion   for  appointment  of  referee 5  433 

Oreder  of  reference    g  4g^ 

Eeport  of  referee,   short  form g  489 

Report  of  referee   g  439 

SEC.                   CODE   SECTIONS   AND   WHERE   TOUND.  ^g^  p^gj, 

1596.  Limitation    of    action    for    dower 2  470 

1597.  Against  whom  action  to  be  brought 3  472 

1598.  Who  may  be   joined   as   defendants 3  472 

1599.  Id.;   where  defendants   claim   in   severalty 3  472 

1600.  Damages  may  be   recovered;   how  estimated 7  491 

1601.  Id.;   in  action  against  alienee  of  husband 7  491 

1602.  Id. ;  where  several  parcels,  etc 7  491 

1603.  Id.;  against  heirs,  etc.,  aliening  land 7  491 

1604.  Action  barred  by  assignment  of  dower 1  459 

1605.  Collusive  recovery  not  to  prejudice  infant 4  481 

1606.  Complaint 4  473 

1607.  Interlocutory  judgment  for  admeasurement   5  482 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacancy 6  485 

1609.  Dower,  how  administered    6  485 

1610.  Eeport    thereupon    6  486 

1611.  Setting  aside  report    6  486 

1612.  Fees   and   expenses    6  486 

1613.  Final  judgment    9  497 

1614.  Plaintiff   may    recover    sum    awarded;    court    may    modify 

judgment     9  498 

1615.  Junior  incumbrancers;   not  affected  by  admeasurement....  9  498 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given 4  482 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum 8  494 

1618.  Defendant  may  consent  to  pay  it;  proceedings  thereupon..  8  494 

1619.  Interlocutory  judgment  for  sale    8  495 

1620.  Id.;   directing  a  part  to  be   laid   off 8  495 

1621.  Liens   to   be   ascertained    8  495 

1622.  Id.;   payment   of;    or   sale   subject  to 8  495 

1623.  Eeport  of  sale    8  496 

1624.  Final  judgment  thereon    8  496 

1625.  Certain  provisions  of  article  second  made  applicable 4  482 

ARTICLE    I. 

THE   RIGHT   OF   DOWEIl. 

Subd.  I.   Origin  and  nature  of  dmver,  434. 
Suhd.  2.    When  and  in  what  lands  widow  entitled  to  dower ^  438. 
L.  1896,  Chap.  547 : 
§  170.  Dower,  438. 
§  183.  Effect  of  acts  of  husband,  438. 

Subd.  3.    When   dower   not  allowed  in  lands   exchanged  or  mortgaged 
for  purchase  money,  447. 
L.  1896,  Chap.  547: 

Actions,  Vol.  1  —  28 
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§  171.   Dower  in  lands  exchanged,  447. 

§  172.    Dower  in  lands  mortgaged  before  marriage,  447. 

§  173.   Dower  in  lands  mortgaged  for  purchase  money,  447. 

§  174.   Surpltis  proceeds  of  sale  under  purchase-money  mortgages,  ^"j. 

§  175.    Widow  of  mortgagee  not  endowed,  448. 
Subd.  4.  Pecuniary  provision  in  lieu  of  dower  and  election,  449. 
L.  1896,  Chap.  547: 

§  177.    When  dower  barred  by  jointure,  449. 
§  178.    When  dower  barred  by  pecuniary  provisions,  449. 
§  179.    When  widow  to  elect  between  jointure  and  doiver,  449. 
I  180.  Election  between  devise  and  dower,  449. 
I  181.    When  deemed  to  have  elected,  449. 
Subd.  5.   How  dower  is  released  or  barred,  459. 
§  1604.   Action  barred  by  assignmetit  of  dower,  459. 
L.  1896,  Chap.  547  ; 

§  186.   Divorced  woman  may  release  dower,  459. 
§  187.  Married  woman  may  release  dower  by  attorney,  459. 
Subd.  6.   How  dower  affected  by  divorce,  467. 
L.  1896,  Chap.  547: 

§  176.    When  do7ver  barred  by  misconduct,  467. 
§  182.    When  provision  in  lieu  of  dower  is  forfeited,  467. 
Subd.  7.   Right  of  widow  to  quarantine  and  crops,  470. 
L.  1896,  Chap.  547. 
§  184.    Widow's  quarantine,  470. 
§  185.    Widow  may  bequeath  a  crop,  470. 

Snb.  1.     Origin  and  Nature  of  Dower. 

The  word  "  dower  "  means,  in  its  general  acceptance,  a  certain 
estate  of  a  wife  in  the  real  property  of  her  husband.  The  origin 
of  the  estate  is  obscure,  and  in  different  States  and  countries  its 
history  has  been  varied. 

Dower  at  common  law  is  the  life  estate  of  a  wife  in  one-third  of 
all  the  legal  estates  of  inheritance  of  which  her  husband  is  seized 
at  any  time  during  coverture  of  a  sole,  beneficial,  and  immediate 
seizin,  and  which  any  issue  of  theirs  might  rightfully  inherit.  It 
has  three  stages,  namely:  (1)  Its  inchoate  stage,  extending  from 
the  time  of  the  marriage  or  the  acquisition  of  the  property  in 
questi'on  to  the  time  of  the  husband's  death;  (2)  Its  consummate 
stage,  extending  from  the  death  of  the  husband;  and  (3)  Its 
assigned  stage,  extending  from  the  time  it  is  set  off  to  the  widow. 
Am.  &  Eng.  Encyc.  of  Law,  vol.  5,  p.  884. 

The  right  of  dower  in  the  wife  is  said  to  be  one  of  great  anti- 
quity, it  was  early  recognized  by  the  common  law,  and  finds  a 
place  in  the  earliest  statutes  of  this  State.  It  is  stated  in  Scribner 
on  Dower,  p.  58,  that  marriage  is  an  essential  prerequisite  to  the 
right  of  dower,  and  in  order  to  entitle  a  woman  to  this  provision 
she  must  answer  to  the  description  of  a  lawful  wife.     The  right  of 
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dower  attaches  to  any  estate  of  which  the  husband  was  seized, 
either  in  deed  or  in  law,  at  some  time  during  coverture,  subject, 
of  course,  to  the  condition  that  the  wife  has  not  joined  in  alienat- 
ing it.  Any  etfectual  alienation  by  the  husband  before  marriage 
prevents  the  right  of  dower  from  attaching. 

After  marriage  it  is  not  in  the  power  of  the  husband  to  defraud 
the  wife.  The  inchoate  right  of  dower  which  existed  during 
coverture  becomes  perfected  upon  the  death  of  the  husband,  and 
she  then  has  a  right  to  enter  upon  the  enjoyment  of  that  interest. 
Dower  is  said  to  be  the  adjunct  of  marriage  and  survivorship. 
Schiffer  v.  Pruden,  64  N.  Y.  47.  It  is  defined  in  Denton  v. 
Rcmry,  8  Barb.  618,  as  an  interest  in  lands  contingent  during  the 
life  of  the  husband  and  which  attaches  as  soon  as  there  is  a  con- 
currence of  marriage  and  seizin,  and  cannot  be  prejudiced  by  any 
subsequent  act  of  the  husband.  Scott  v.  Howard,  3  Barb.  319. 
Marriage,  seizin,  and  the  husband's  death  are  necessary  to  estab- 
lish the  right  of  dower.     Wait  v.  Wait,  4  N.  Y.  95. 

A  widow  on  her  husband's  death  has  absolute  dower  in  the 
lands  of  which  he  died  seized,  and  this  right,  though  resting  in 
action,  is  liable  in  equity  for  indebtedness  and  is  assignable. 
Payne  v.  Becker,  13  Week.  Dig.  441,  reversing  22  Hun,  28.  The 
inchoate  right  of  dower  is  no  part  of  the  married  woman's  separate 
estate.  Watson  v.  Church,  3  Hun,  80.  That  dower  attaches 
at  time  of  marriage  and  is  a  vested  right,  see  Laurrence  v.  Miller, 
2  E".  Y.  250.  It  is  a  positive  institution  of  law  incident  to  the 
marriage  relation.  Moore  v.  The  Mayor,  8  IsT.  Y.  110.  The 
authorities  upon  the  subject  of  the  nature  and  characteristics  of 
dower  right  are  collated,  opinion  by  Euger,  Ch.  J.,  all  concur- 
ring, in  Witthaus  v.  Schach,  105  N.  Y.  332,  where  it  is  held  that 
dower  is  not  an  estate  or  interest  in  land  but  a  contingent  claim 
arising  not  out  of  contract  but  as  an  institution  of  law,  constitut- 
ing a  chose  in  action,  incapable  of  transfer  by  grant  or  conveyance, 
but  susceptible  during  its  inchoate  state  only  of  extinguishment. 

A  wife's  inchoate  right  of  dower  is  not  derived  from  her  hus- 
band. It  attaches  from  the  moment  of  the  grant  to  her  husband, 
and  she  takes  constructively  as  purchaser  from  the  grantor.  Kur- 
sheedt  v.  Union  Dime  Savings  Institution,  118  IN".  Y.  358. 

All  that  is  necessary  under  the  statute  to  entitle  a  widow  to 
dower  is  that  the  husband  shall  have  been  seized  of  an  estate  of 
the  inheritance  in  the  land  during  coverture.     Possession  is  not 


436  DOWEE. 

necessary.  Mclntyre  v.  Costello,  47  Hun,  289 ;  s.  c,  14  St.  Eep, 
369. 

But  the  right  of  dower  and  the  manner  of  enforcing  a  claim 
therefor  are  both  subject  to  the  power  of  the  Legislature,  and 
depend  on  the  statutes  in  force  at  time  of  the  husband's  deatk. 
Jourdan  v.  Ha/ran,  56  Supr.  Ct.  185 ;  s.  c.^  18  St.  Rep.  858,  3 
N.  Y.  Supp.  541. 

Whatever  doubt  may  have  existed  at  common  law  as  to  the 
right  to  assign  dower,  it  has  been  settled  in  this  State  that  the 
widow's  dower  right,  although  not  admeasured  is  an  absolute 
right  which  is  assignable.  Howell  v.  Newman,  59  Hun,  538,  37 
St.  Eep.  296,  13  Supp.  648;  Payn  v.  Becker,  87  IST.  Y.  153;  Pope 
V.  Mead,  99  N.  Y.  201. 

In  Bobinson  v.  Govers,  30  Abb.  N.  C.  241,  138  N.  Y.  425, 
reversing  67  Hun,  317,  it  was  held  that  while  the  widow's  estate 
of  dower  in  the  lands  of  her  husband  terminated  at  her  death  and 
that  in  an  incomplete  proceeding  for  admeasurement  there  will 
be  nothing  for  the  court  to  act  upon  after  the  death  of  the  dowress, 
that  proceedings  had  reached  such  a  stage  before  the  plaintiff's 
death  as  to  vest  in  her  a  right  to  the  money  representing  the 
value  of  her  estate  in  the  land  and  that  this  right  passed  to  her 
executor,  and  it  was  further  held  that  the  plaintiff's  right  to  de- 
mand and  receive  the  sum  fixed  was  established  when  the  court 
made  its  decision,  and  this  right  was  not  defeated  by  the  fact 
that  the  formal  order  was  not  entered  until  after  her  death,  that 
in  equity  this  might  be  regarded  as  done  at  the  time  the  decision 
was  made. 

Although  the  right  of  a  dowress  in  lands  before  assignment  is 
not  established,  it  is  a  charge  and  encumbrance  upon  them  and 
is  capable  of  being  enforced  and  of  producing  a  legal  estate.  It 
is  in  that  respect  similar  to  the  right  which  a  mortgagee  has  in 
the  lands  mortgaged.  The  interest  of  neither  constitutes  an  es- 
tate in  lands,  but  both  are  interests  which  may  be  transferred  or 
conveyed  by  any  instrument  evidencing  an  intent  to  so  transfer 
them  and  in  neither  case  can  the  lands  be  transferred  by  the  legal 
owners,  so  as  to  leave  them  in  the  hands  of  any  subsequent 
grantees,  free  from  the  respective  claims  of  the  dowress  or  the 
mortgagee.     Mutual  Life  Ins.  Co.  v.  Shipman,  119  N.  Y.  324. 

The  inchoate  right  of  dower  of  the  wife  during  the  life  of  her 
husband  is  a  subsisting  interest  which  entitles  her  to  redeem  mort- 
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gaged  premises  from  a  foreclosure  in  which  she  has  not  been  served 
with  process.     Taggart  v.  Rogers,  49  Hun,  265,  1  Supp.  900. 

A  married  woman  may,  to  protect  her  inchoate  right  of  dower, 
maintain  an  action  to  cancel  of  record  a  deed  purporting  to  be 
executed  by  herself  and  her  husband,  on  the  ground  that  it  is  a 
forgery  so  far  as  it  purports  to  be  executed  by  her,  and  is  not 
obliged  to  wait  for  admeasurement  of  dower  after  his  death. 
Such  action  may  be  maintained  although  the  name  of  the  wife  in 
the  deed  is  not  exactly  that  of  the  plaintijGE,  where  the  similarity 
is  so  great  as  to  deceive  persons  not  intimately  acquainted  with 
her.  Clifford  v.  Kempfe,  147  E".  Y.  383,  42  N.  E.  Eep.  1,  70 
St.  Rep.  36,  affirming  84  Hun,  393,  65  St.  Rep.  550,  32  IST.  Y. 
Supp.  352.  But  it  is  said  that  a  widow's  claim  of  dower  is  a  mere 
right  of  action  which  cannot  be  conveyed  before  admeasurement, 
and  it  can  only  be  reached  by  a  creditor's  bill  or  in  supplementary 
proceedings  before  its  formal  assignment.  Williams  v.  Kierney, 
6  St.  Rep.  560,  affirmed,  118  ]^.  Y.  679.  The  Supreme  Court 
cites  Ritchie  v.  Putnam,,  13  Wend.  524 ;  Siglwr  v.  Van  Riper,  10 
Wend.  414;  Jachson  v.  Vandenheyden,  17  Johns.  167;  Tompkins 
V.  Fonda,  4  Paige  Ch.  448.;  Payne  v.  Becker,  87  N.  Y.  155. 

Even  though  unadmeasured,  the  right  of  dower  of  a  judgment 
debtor  vests  in  a  receiver  appointed  in  supplementary  proceed- 
ings. Sayles  v.  Naylor,  5  St.  Rep.  816.  This  case  also  cites 
Payne  v.  Becker,  87  N.  Y.  155,  together  with  Pope  v.  Mead,  99 
N.  Y.  201,  and  in  discussing  the  right  of  a  receiver  under  such 
circumstances,  cites  Scott  v.  Elmore,  10  Hun,  68 ;  MoaJc  v.  Coats, 
33  Barb.  498 ;  Manning  v.  Evans,  19  Hun,  500. 

That  the  right  of  dower  until  assigned  is  a  mere  chose  in  action, 
not  subject  to  sale  on  execution,  is  held.  Lawrence  v.  Miller,  2 
N.  Y.  245 ;  Moore  v.  Mayor,  8  N.  Y.  110 ;  Aikman  v.  Harsel,  98 
N.  Y.  186. 

A  widow's  dower  right,  although  not  admeasured,  is  an  abso- 
lute right  which  is  assignable,  and  where  she  assigns,  taking  back 
a  mortgage  on  the  land,  her  equities  are  the  same  as  if  she  had 
conveyed  the  land  and  taken  back  a  mortgage  for  the  purchase 
price.  Pope  v.  Mead,  99  N".  Y.  201 ;  same  principle,  Bostwick  v. 
Beach,  100  N".  Y.  414.  See,  however,  Sayles  v.  Naylor,  5  St.  Rep. 
816,  citing  2  K  Y.  245,  8  N.  Y.  110,  98  K  Y.  186,  to  the  point 
that  before  assignment,  a  widow's  dower  is  not  the  subject  of  sale 
under  execution. 
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Sub.  2.    When  and  in  What  Lands  Widow  Entitled  to  Sower. 
Laws  1896,  Chap.  547,  §§  170,  183. 

§   170.  Dower. 

A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized  of  an  estate  of  inheritance,  at  any  time  during  the 
marriage. 

§   183.  Effect  of  acts  of  hnsband. 

An  act,  deed,  or  conveyance,  executed  or  performed  by  the  husband  without 
the  assent  of  his  wife,  evidenced  by  her  acknowledgment  thereof,  in  the  manner 
required  by  law  to  pass  the  contingent  right  of  dower  of  a  married  woman,  or 
a  judgment  or  decree  confessed  by  or  recovered  against  him,  or  any  laches, 
default,  covin,  or  crime  of  a  husband,  does  not  prejudice  the  right  of  his  wife 
to  her  dower  or  jointure,  or  preclude  her  from  the  recovery  thereof. 

The  statutes  relating  to  dower  were  repealed  by  chanter  547, 
Laws  of  1896,  and  art.  V  of  that  chapter  enacted  in  their  place. 
The  sections  are  given  under  the  subdivisions  which  follow.  As 
the  law  and  practice  on  the  subject  are  so  closely  associated  it  is 
impossible  to  treat  the  procedure  without  reference  to  the  right 
of  dower  as  given  by  statute. 

A  widow  is  not,  by  virtue  of  her  dower  right,  a  tenant  in  com- 
mon. Wood  V.  Clide,  1  Sandf.  Ch.  349.  She  has  no  estate  in 
thp  lands  after  assignment  of  dower.  Green  v.  Putncmi,  1  Barb. 
500;  Scott  V.  Howard,  3  Barb.  319;  Ash  v.  Cooh,  3  Abb.  389; 
Kyle  V.  Kyle,  3  Hun,  458,  modified,  67  IST.  Y.  400.  To  entitle 
the  widow  to  dower,  she  must  show  a  seizin  of  the  husband  during 
coverture.  Poor  v.  Horton,  15  Barb.  485.  An  instantaneous 
seizin,  of  which  the  husband  is  immediately  divested,  is  not  suffi- 
cient. Storto  V.  Tejft,  15  Johns.  438 ;  Cunningham  v.  Knight,  1 
Barb.  399.  Possession  by  the  husband  is  prima  facie  evidence  of 
seizin.     Sitzer  v.  Waltermire,  5  Cow.  299 ;  s.  c,  7  Cow.  353. 

Where  a  husband  is  seized  of  a  vested  remainder,  expectant 
upon  an  estate  for  life,  subject  to  be  defeated  by  his  ovm  death 
prior  to  that  of  the  tenant  for  life,  and  he  purchases  the  life  estate, 
this  is  such  a  seizin  as  entitles  his  wife  to  dower,  subject  to  be  de- 
feated by  his  death  before  that  of  the  life  tenant.  House  v.  Jack- 
son, 50  IST.  Y.  161 ;  Powers  v.  Jackson,  57  IST.  Y.  654.  A  woman 
married  abroad,  even  before  the  naturalization  of  her  husband, 
becomes  entitled  to  dower  if  he  subsequently  becomes  naturalized 
here,  althona:h  she  did  not  follow  him  to  this  country.  Burton  v. 
Burton,  1  Keyes,  359. 

The  marriage  within  the  State  of  a  woman  with  a  man  who  has 
been  divorced  for  his  own  adultery,  the  former  wife  of  the  man 
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being  living  at  the  time  of  such  marriage,  is  void,  and  she  is  not 
entitled  to  dower  in  his  property.  Cropsy  v.  Ogden,  11  N.  Y. 
228.  The  husband  must  have  been  seized  of  an  estate  of  inherit- 
ance to  entitle  a  widow  to  dower;  a  reversion  in  fee  or  a  vested 
remainder  is  not  sufficient.  Durando  v.  Durando,  23  N.  Y.  331. 
The  joinder  of  a  wife  with  her  husband  in  a  conveyance  operates 
as  a  release  of  her  future  contingent  right  of  dower,  in  aid  of  the 
title  or  lien  so  created,  and  so  long  as  the  title  remains  outstand- 
ing, she  cannot  claim  dower ;  but  when  the  conveyance  is  defeated 
by  sale  under  a  prior  incumbrance,  the  wife  is  restored  to  the 
original  position,  and  may,  after  the  death  of  her  husband,  recover 
dower  in  the  lands  after  satisfaction  of  lien  created  by  her  con- 
veyance.    Hmchcliffe  v.  Shea,  103  E".  Y.  153. 

The  widow  is  not  entitled  to  dower  in  her  husband's  estate  for 
the  life  of  another,  Oillis  v.  Brown,  5  Cow.  588 ;  nor  is  a  vested 
remainder  in  fee  belonging  to  the  husband,  limited  on  a  precedent 
remainder.  Green  v.  Putnam,  1  Barb.  500 ;  or  in  property  devised 
to  another  during  her  widowhood,  Beckman  v.  Hudson,  20  Wend. 
53;  nor  in  a  mere  trust  estate  conveyed  to  her  husband  for  a 
specific  purpose.  Cooper  v.  Whiting,  3  Hill,  95 ;  Germond  v. 
Jones,  2  Hill,  569.     See  Terrett  v.  Crombie,  6  Lans.  82. 

Nor  in  lands  for  which  her  husband  holds  a  contract  of  sale  if 
he  alien  during  coverture.  Hicks  v.  Steihins,  3  Lans.  39. 
Where  land  is  limited  over  to  another  by  way  of  executory  devise 
in  case  of  the  death  of  the  first  taker  without  lawful  issue,  the 
widow  of  the  latter  is  not  entitled  to  dower  therein.  Weller  v. 
Welter,  28  Barb.  588.  Until  it  has  been  determined  whether  a 
parcel  shall  be  set  off  to  a  widow  or  a  sale  had,  her  right  beyond 
mesne  profits  remains  a  mere  naked  and  inchoate  life  estate  and 
terminates  on  her  death,  notwithstanding  prior  service  of  notice 
by  her  to  accept  a  gross  sum  in  lieu  of  dower.  McKeen  v.  Fish, 
33  Hun,  28,  affirmed,  98  K  Y.  645. 

A  former  wife  is  not  entitled  to  dower  in  land  acquired  by  the 
husband  after  divorce  on  the  ground  of  his  adultery.  Kade  v. 
iMuher,  48  How.  382.  Where  the  wife  joins  with  the  husband  in 
conveying  land  to  trustees  to  sell,  she  is  not  entitled  to  dower  in 
parcels  sold  or  contracted  to  be  sold  at  the  time  of  his  death. 
Hawley  v.  James,  5  Paige,  318,  453 ;  Hicks  v.  Stehhins,  3  Lans. 
39.  When  lands  are  taken  for  public  use  and  the  value  of  the 
entire  fee  is  paid  him,  the  wife's  possibility  of  dower  is  defeated. 


440  DOWEE. 

Moore  v.  The  Mayor,  8  N.  Y.  110 ;  Matter  of  Central  Park,  16 
Abb.  56. 

The  rule  that  dower  upon  dower  cannot  be  allowed  does  not 
apply  where  dower  has  not  been  actually  assigned  to  the  prior 
dowress.  In  such  case  the  widow  of  the  subsequent  owner  is 
entitled  to  the  dower  in  the  whole  premises.  Elwood  v.  Klock, 
13  Barb.  50.  Contra,  Matter  of  Cregier,  1  Barb.  Ch.  598.  For 
decisions  relating  to  dower  upon  dower,  see  Reynolds  v.  Beyrwlds, 
5  Paige,  161 ;  Safford  v.  Safford,  7  Paige,  259 ;  Dunham  v.  Os- 
born,  1  Paige,  634.  A  widow's  dower  in  an  equity  of  redemption 
under  a  mortgage  made  before  marriage  is  liable  to  be  defeated 
by  enforcement  of  the  mortgage.  Van  Duyne  v.  Thayre,  14 
Wend.  233 ;  s.  c,  19  Wend.  162.  Where  a  reservation  of  per- 
petual rent  is  made,  the  widow  has  dower  in  it  as  an  incorporeal 
hereditament;  but,  where  the  rent  may  be  discharged  by  the  pay- 
ment of  a  gross  sum,  right  of  dower  is  defeated.  Moria/rta  v. 
McRae,  10  St.  Kep.  631. 

A  release  of  the  equity  of  redemption  is  equivalent  to  foreclosure 
and  defeats  dower.  Jackson  v.  Deiintt,  6  Cow.  316.  A  widow 
is  not  entitled  to  dower  in  land  conveyed  to  the  husband  during 
coverture  as  against  his  simultaneous  mortgage  for  the  purchase 
money,  whether  to  the  grantor  or  a  third  party.  Kittle  r.  Yam, 
Dyck,  1  Sandf.  Ch.  76.  It  is  said  in  Cunningham,  v.  Knight,  1 
Barb.  399,  but  questioned  in  Blydenburgh  v.  Northrup,  13  How. 
289,  that  where  one  receives  a  deed  and  gives  a  mortgage  for  the 
purchase  money  and  afterwards  marries,  his  wife  has  no  right  of 
dower.  A  wife  is  not  entitled  to  dower  in  a  surplus  arising  from 
a  sale  on  foreclosure  of  a  mortgage  executed  by  her  husband  and 
herself  if  the  husband  died  after  the  sale  was  confirmed.  Frost 
V.  Peacock,  4  Edw.  678.  Where  specific  performance  was  decreed 
against  the  vendor's  widow,  who  was  the  sole  devisee;  held,  that 
she  wns  not  entitled  to  dower.     Myers  v.  De  Mier,  52  IN".  Y.  647. 

It  has  been  said  that  a  court  of  law  will  not  set  aside  a  deed 
executed  by  the  husband  before  the  marriage  in  fraud  of  the  wife's 
right  of  dower.  Baker  v.  Chase,  6  Hill,  482.  But  the  contrary 
is  held.  Youngs  v.  Carter,  1  Abb.  N".  C.  135,  afiirmed,  10  Hun, 
194;  Babcock  v.  Babcock,  53  How.  97;  Smain  v.  Perine,  5  Johns. 
Ch.  482 ;  Pomeroy  v.  Pomeroy,  54  How.  228. 

There  may  be  dower  in  lands  held  at  any  time  during  coverture 
by  the  husband  and  others  as  tenants  in  common.    Smith  v.  Smith, 
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6  LanB.  313.  The  widow  of  a  deceased  partner  is  entitled  to 
dower  in  a  moiety  of  lands  held  by  two  in  common.  Hawley  t. 
James,  5  Paige,  451.  An  ante-nuptial  agreement  by  a  woman 
that  she  will  not  claim  her  dower  in  the  event  of  her  intended 
marriage  is  contrary  to  public  policy,  and,  unless  founded  upon 
the  consideration  of  some  provision  for  her  in  lieu  of  dower,  will 
be  ineffectual  both  at  law  and  in  equity.  Curry  v.  Curry,  10 
Hun,  366.  The  widow  of  a  mortgagor  was  made  a  party  in  fore- 
closure, and  answered  and  submitted  to  the  decree  of  the  court. 
Held,  that  she  was  entitled  to  the  use  of  one-third  of  the  surplus 
money  after  deducting  the  mortgage  debt  as  dower.  Tabele  v. 
Tahele,  1  Johns.  Ch.  45.  If  the  husband  purchase  the  share  of  a 
tenant  in  common,  pending  proceedings  for  a  partition  which 
result  in  a  sale,  his  widow  is  entitled  to  dower  in  his  proportion  of 
the  proceeds.     Church  v.  Church,  3  Sandf.  Ch.  434. 

Where  two  tenants  in  common  having  made  a  parol  partition, 
one  of  them  having  sold  his  portion,  the  other  joined  in  the  con- 
veyance to  the  purchaser,  this  is  not  sufficient  to  oust  the  widow 
of  the  former  of  her  dower  in  the  whole  of  the  land  so  conveyed. 
Dolf  V.  Bassett,  15  Johns.  21.  See,  however,  where  conveyance 
was  followed  by  possession  to  the  contrary.  Totten  v.  Stuyvesant, 
3  Edw.  500 ;  Jackson  v.  Edwards,  1  Paige,  386.  A  widow  is  en- 
titled to  dower  in  lands  which  she  had  united  with  her  husband 
in  conveying  to  another,  on  the  deed  being  declared  fraudulent 
as  to  creditors.    Moloney  v.  Horan,  49  N.  Y.  111. 

Where  lands  are  sold  for  the  payment  of  debts,  one-third  of  the 
gross  amount  is  to  be  invested  for  the  widow,  and  she  is  entitled 
to  one-third  of  the  interest  on  the  purchase-money  from  the  day 
of  sale.  Higbie  v.  Westlake,  14  N.  Y.  281.  Where  the  husband 
aliens  in  his  lifetime,  the  wife  is  entitled  only  to  dower  according 
to  the  value  of  the  property  at  the  time  of  the  alienation.  Hale  t. 
James,  6  Johns.  Ch.  258 ;  Walker  v.  Schuyler,  10  Wend.  480 ; 
Humphrey  v.  Phinney,  2  Johns.  484 ;  Dorchester  v.  Coventry,  11 
Johns.  510 ;  Shaw  v.  White,  13  Johns.  179 ;  Parks  v.  Hardy,  4 
Bradf.  15 ;  Marble  v.  Lewis,  53  Barb.  432. 

Where  an  annuity  does  not  become  a  charge  on  the  land  by 
force  of  the  original  devise,  there  having  been  sufficient  personalty 
at  testator's  death  to  furnish  it,  the  right  of  dower  of  the  wife  of 
the  devisee  is  entitled  to  priority  over  the  right  of  the  annuitant 
and  cannot  be  affected  by  subsequent  arrangements  between  such 
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annuitant  and  the  devisee.  Where  the  title  comes  to  the  husband 
subject  to  a  lien,  the  wife's  inchoate  right  of  dower  is  also  sub- 
ject to  such  lien.  Where  a  will  creates  a  trust  to  secure  an  annuity 
during  the  minority  of  testator's  youngest  son  and  no  longer,  and 
provides  that  at  his  reaching  majority  a  fund  be  set  apart  for 
the  annuity  and  the  balance  divided  among  testator's  children, 
the  shares  of  the  latter  vest  when  the  youngest  son  attains  majority 
and  the  right  of  dower  of  the  wife  of  one  of  them  becomes  con- 
summate upon  the  subsequent  death  of  her  husband  during  the 
life  of  the  annuitant.  Clark  v.  Clark,  147  N.  Y.  639,  42  N.  E. 
Kep  2Y5,  71  St.  Eep  273,  affirming  84  Hun,  362,  32  N.  Y.  Supp. 
325,  65  St.  Eep.  483. 

Dower  in  a  defeasible  estate  is  lost  when  the  estate  is  defeated. 
Moriarta  v.  3IcEea,A5  Hun,  564,  affirmed,  120  N.  Y.  659;  a  c, 
10  St.  Kep.  631. 

But  an  infant  wife  does  not  lose  her  dower  by  joining  in  her 
husband's  deed.  Mclntyre  v.  Costello,  14  St.  Eep.  370,  47  Hun, 
289. 

Where  the  husband  has  not  an  estate  in  possession,  to  which 
the  right  of  dower  of  his  wife  will  attach  and  no  immediate  inter- 
est in  a  decedent's  estate,  if  he  agrees  not  to  contest  the  will  of 
the  decedent,  his  wife  will  not  acquire  dower  interest  in  the  prem- 
ises of  the  deceased.    Jones  v.  Duff,  47  Hun,  170. 

It  is  not  essential  that  a  widow's  dower  should  be  admeasured 
or  assigned  to  her,  in  order  to  entitle  her  to  be  allowed  for  it  on 
the  settlement  of  an  estate.  Matter  of  Lenahan,  4  W.  Y.  Supp. 
219;  s.  c,  21  Abb.  N.  C.  282. 

A  wife  of  one  having  a  vested  remainder  in  real  estate  expectant 
on  the  estate  for  life  of  another  is  not  entitled  to  dower  therein. 
Biissell  V.  Wales,  119  App.  Div.  536,  104  Supp.  143,  reversing 
100  Supp.  785. 

The  doctrine  that  when  a  husband's  deed  is  void  or  ceases  to 
operate,  the  wife  may,  after  his  death,  recover  dower  as  if  she  had 
never  joined  in  the  conveyance,  is  applied  in  Wilkinson  v.  Pad- 
dock, 57  Hun,  191 ;  s.  c,  32  St.  Rep.  535,  affirmed,  125  N.  Y. 
748. 

The  widow  of  a  co-partner  is  only  entitled  to  dower  in  the  real 
property  of  co-partnership  of  which  her  husband  was  a  member, 
after  the  settlement  of  the  partnership  accounts.  Oreenwood  v. 
Marvin,  11  St.  Rep.  235,  111  N.  Y.  423,  citing  Sage  v.  Sherman, 
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2  N.  Y.  432;  Winter  v.  Eclcert,  17  "Week.  Dig.  166;  Dawson  v. 
Parsons,  10  Misc.  428,  63  St.  Kep.  320,  31  Supp.  78,  holding 
Smith  V.  Jackson,  2  Edw.  Ch.  34,  to  be  overruled  by  later  authori- 
ties and  citing  Fair  child  v.  Fair  child,  64  IST.  Y.  471 ;  Collumb  v. 
Bead,  24  N.  Y.  505;  Buchan  v.  Sumner,  2  Barb.  Ch.  167;  Wil- 
liams V.  Walker,  2  Sandf.  Ch.  325 ;  Bulkley  v.  Bulkley,  11  Barb. 
43 ;  Smith  v.  Danvers,  5  Sandf.  Ch.  669 ;  Chester  v.  Dickinson,  52 
Barb.  349 ;  Everett  v.  Schepmoes,  6  Hun,  479 ;  Oarrett  v.  Scheffer, 
47  K  Y.  656;  Hiscock  v.  P;^e^ps,  49  IST.  Y.  103. 

"Where  a  widow  assigned  her  dower  and  died  without  taking  any 
proceedings  to  recover  it,  an  action  is  not  maintainable  either  to 
enforce  a  lien  therefor  or  to  admeasure  the  same  or  to  recover  a 
sum  in  gross  in  lieu  therefor.  Howell  v.  Newman,  37  St.  Rep. 
296. 

The  position  of  a  wife  in  respect  to  her  husband's  property  is 
limited  by  the  Revised  Statutes,  and  save  as  brought  within  those 
limitations,  she  is  without  the  right  to  assert  any  claim  to  it.  To 
entitle  the  wife  to  dower,  the  husband  must  be  seized  either  in 
fact  or  in  law  of  a  present  freehold  in  the  premises,  as  well  as  an 
estate  of  inheritance.  Phelps  v.  Phelps,  143  E".  Y.  197,  75  Him, 
577.  59  St.  Rep.  608,  27  Supp.  620. 

In  proceedings  for  the  condemnation  of  real  estate  under  the 
right  of  eminent  domain,  the  inchoate  right  of  dower  of  a  wife 
is  to  be  recognized  and  protected  in  the  proceedings  as  against  her 
husband.  Matter  of  Trustees  of  New  York  and  Brooklyn  Bridge, 
75  Hun,  558,  59  St.  Rep.  613,  27  Supp.  597. 

An  action  may  be  maintained  by  a  wife  during  the  lifetime  of 
her  husband,  to  set  aside,  so  far  as  she  is  concerned,  a  deed  exe- 
cuted by  her  husband  and  the  person  purporting  to  be  his  wife, 
of  premises  of  which  the  husband  was  seized  during  the  marriage. 
Clifford  V.  Kampfe,  147  IST.  Y.  383,  affirming  84  Hun,  393,  65  St. 
Rep.  550,  32  Supp.  332. 

Dower  is  held  to  be  attached  to  testator's  interest  in  a  lease 
made  by  Seneca  Indians,  authorized  by  act  of  Congress,  and  to 
his  interest  in  lajids  owned  by  him  with  others  in  the  name  of  one 
of  whom  title  was  taken.  Matter  of  McKay,  5  Misc.  123,  25 
Supp.  725. 

The  right  of  dower  is  merely  an  incident  to  the  husband's  title, 
and  such  right  falls  with  the  estate  of  the  husband.  Oreen  v. 
Reynolds,  54:  St.  Rep.  846. 
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The  wife  of  a  partner  has  no  dower  either  abadlute  or  inchoate 
in  partnership  real  estate,  during  the  continuance  of  the  partner- 
ship, nor  after  its  dissolution,  so  long  as  the  firm  creditors  remain 
unpaid,  and  the  equities  of  the  partners  are  unadjusted.  Haupt- 
mann  v.  Ha/aptmann,  91  App.  Div.  197,  86  Supp.  427. 

A  widow  is  not  dowerable  of  land  in  which  her  husband  has 
only  a  vested  remainder,  expectant  upon  an  estate  for  life,  which 
he  conveyed  to  the  life  tenants  during  his  term,  by  a  deed  in  which 
she  did  not  join.  Jackson  v.  Walters,  86  App.  Div.  470,  83  Supp. 
696. 

Where  a  mortgage  in  which  the  wife  had  not  joined  had  been 
foreclosed  during  the  lifetime  of  the  husband,  the  wife  not  being 
made  a  party  to  the  foreclosure  suit,  it  was  held  that  she  was  not 
entitled  to  recover  dower  in  the  premises  after  her  husband's  death, 
but  her  remedy  was  to  bring  an  action  to  redeem  the  property, 
which  right  accrued  when  the  foreclosure  sale  was  made,  and  that 
her  right  must  be  enforced  within  twenty  years  thereafter.  Mc- 
Michael  v.  Russell,  68  App.  Div.  104,  74  Supp.  212. 

An  intestate  left  him  surviving  a  widow,  two  sons,  and  a 
daughter,  one  of  the  sons  died  before  his  mother,  leaving  a  widow ; 
held,  that  the  son's  widow  was  entitled  to  dower  only  in  her  hus- 
band's share  of  two-thirds  of  the  estate.  Johnson  v.  Johnson,  46 
Misc.  314,  93  Supp.  197. 

A  pier  erected  under  and  in  pursuance  of  a  statute  and  by  the 
permission  of  the  city,  constituting  a  right  to  use  and  maintain 
the  pier  in  perpetuity,  upon  land  under  water  belonging  to  the 
State,  for  the  use  of  and  attached  to  a  wharf  on  the  upland  ap- 
purtenant to  the  fee  of  the  adjacent  street,  in  the  original  city  of 
New  York,  is  real  property,  and  therefore  subject  to  the  dower 
right  of  the  widow  of  the  owner  of  the  fee  of  the  street  and  wharf 
to  which  the  pier  is  attached.  Bedlow  v.  Stillwell,  158  ~N.  Y.  292, 
affirming  91  Hun,  384,  36  Supp.  129. 

No  dower  can  attach  to  the  interest  of  the  remainderman  which 
is  subject  to  a  precedent  trust  vesting  a  legal  title  in  the  trustees. 
Matter  of  Faile,  51  Misc.  166,  100  Supp.  856. 

Where  a  husband,  seized  of  a  vested  remainder  in  land  subject 
to  a  life  estate,  dies  before  the  termination  thereof,  his  wife  is  not 
entitled  to  dower.  Stewart  v.  Crysler,  52  App.  Div.  597,  65  Supp. 
483. 

PlaintifFs,  who  were  ignorant  that  their  father  had  re-married, 
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■with  intent  to  afford  him  an  income  for  life,  conveyed  certain 
real  estate  to  him  and  took  back  a  mortgage  signed  by  him  alone ; 
held,  that  such  mortgage  was  a  purchase-money  mortgage,  and  the 
wife's  dower  was  subject  thereto,  notwithstanding  an  alleged  agree- 
ment that  the  mortgage  should  not  be  foreclosed  until  after  the 
mortgagor's  death.    Mead  v.  Mead,  21  Misc.  459,  59  Supp.  444. 

A  deed  conveyed  certain  premises  to  grantor's  son  with  "  the 
reversion  and  reversions,  remainder  and  remainders,"  and  provided 
that  he  should  hold  the  same  from  a  time  six  years  after  the  date 
of  the  deed  during  his  life  with  remainder  to  his  issue.  Son  died 
without  issue;  held,  that  the  deed  created  a  life  estate  in  the 
grantee,  with  contingent  remainder  to  his  issue,  and  that  his  widow 
was  not  entitled  to  dower.  Harriot  v.  Harriot,  25  App.  Div.  245, 
49  Supp.  447. 

Testator  gave  to  his  wife  one-third  of  the  proceeds  to  arise  from 
the  sale  of  his  real  estate,  the  remaining  two-thirds  to  his  executors 
in  trust,  it  was  held  that  the  widow  was  entitled  to  share  in  the 
two-thirds,  as  well  as  to  the  one-third  expressly  given  to  her. 
Glaser  v.  Ola^er,  67  App.  Div.  132,  74  Supp.  395. 

In  Nichols  v.  ParTce,  78  App.  Div.  95,  79  Supp.  547,  it  was 
alleged  that  the  husband  paid  the  purchase  price  of  real  estate, 
the  title  to  which  was  taken  in  his  brother.  It  was  held  that  the 
husband  possessed  at  best  merely  an  equitable  right  to  have  the 
property  conveyed  to  him,  and  that  this  was  not  such  seizen  as  gave 
rise  to  an  inchoate  right  of  dower.  Although  in  possession,  it  was 
not  alleged  that  he  took  possession  with  intent  to  claim  a  freehold 
estate  of  inheritance.  Not  having  title,  or  possession  under  claim 
of  title,  his  mere  possession,  whatever  his  equitable  rights  were, 
did  not  give  him  seizin  in  fact  or  in  law.  It  was  held  that  the  wife 
was  not  entitled  to  dower,  distinguishing  Youngs  v.  Carter,  10 
Hun,  194;  Douglas  v.  Douglas,  11  Hun,  406,  following  Phelps  v. 
Phelps,  143  K  Y.  197. 

Deeds  delivered  in  escrow  before  the  grantor's  second  marriage, 
to  be  recorded,  and  delivered  to  the  grantor's  sons  by  the  first 
marriage  at  his  death,  held  to  leave  no  estate  for  dower  that  the 
wife  could  attach  to,  although  the  grantor  received  the  income  of 
and  made  repairs  and  paid  the  taxes  on  the  property  during  his 
life.    Yutte  v.  Yutte,  39  Misc.  272,  79  Supp.  492. 

In  Poillon  v.  Poillon,  90  App.  Div.  71,  85  Supp.  689,  reversing 
37  Misc.  729,  the  rule  is  applied  that  actual  seizin  is  essential  to 
a  dower  right.  ' 
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Under  the  Eevised  Statutes,  the  widow  is  held  to  be  entitled  to 
equitable  dower  in  the  descendible  equitable  interests  of  the  hus- 
band, which  belonged  to  him  at  the  time  of  his  death,  as  land 
which  he  had  paid  for  but  of  which  he  had  received  no  conveyance 
or  of  land  which  he  had  paid  for  and  the  deed  had  been  taken  by 
another.  Hawley  v.  James,  5  Paige,  318,  453.  The  plaintiff,  to 
maintain  an  action  for  dower,  need  not  show  that  the  husband 
went  into  actual  possession.  Where  no  adverse  possession  is  shown, 
a  title  vested  in  him  will  constitute  such  seizin  as  the  law  requires. 
Mclntyre  v.  Costello,  47  Hun,  289.  A  widow,  who  was  also 
executrix,  was  empowered  by  the  will  to  sell  the  land,  but  she 
suffered  it  to  be  sold  under  a  mortgage,  and  became  the  purchaser 
in  her  own  right  and  sold  it.  Held,  that,  though  liable  to  account 
as  trustee  for  the  proceeds,  she  was  entitled  to  her  dower.  Evert- 
son  V.  Tappen,  5  Johns.  Ch.  497.  The  statute  provides  that  the 
wife  is  not  entitled  to  dower  in  lands  mortgaged,  when  purchased 
for  the  purchase-money,  as  against  the  mortgagee,  and  that  claim- 
ing under  him  does  not  affect  her  right  of  dower  in  the  equity  of 
redemption.  Blydenhurgh  v.  Northrop,  13  How.  289 ;  Mills  v. 
Van  Voorhees,  20  N.  Y.  412.  The  wife  joining  with  the  husband 
in  a  mortgage  only  operates  to  extinguish  her  dower  as  against  the 
mortgage ;  if  she  sur^dves  her  husband  it  does  not  affect  her  con- 
tingent right  of  dower  in  the  equity  of  redemption.  Hawley  v. 
Bradford,  9  Paige,  200. 

One  being  seized  of  land  subject  to  a  mortgage,  which  had  not 
been  executed  by  the  wife,  conveyed  to  another,  his  wife  joining 
with  him ;  the  grantee  then  reconveyed  to  the  grantor.  Held,  that 
the  widow's  dower  was  limited  to  the  equity.  Hoogland  v.  Watt, 
2  Sandf.  Ch.  148.  A  wife's  inchoate  right  of  dower  is  superior  to 
the  equity  of  one  who  has  loaned  money  upon  mortgage  to  the 
husband,  deceased,  by  a  false  representation  that  he  was  unmar- 
ried, and  this,  although  the  money  was  used  to  pay  off  a  prior 
mortgage.     Westfall  v.  Winze,  7  Abb.  IST.  C.  236. 

A  wife's  inchoate  right  of  dower  in  real  property  owned  by  her 
husband  cannot,  during  her  husband's  lifetime,  be  reached  in  a 
judgment  creditor's  action;  such  inchoate  right  is  not  a  chose  in 
action  within  the  provisions  of  the  Code.  Sherman  v.  Hayward, 
98  App.  Div.  254,  90  Supp.  481.  This  holding  is  based  upon 
Clifford  V.  Kam.pfe,  147  N.  Y.  383,  which  reiterates  the  rule,  that, 
"  Dower  accrues  to  the  widow  and  not  to  the  wife,  and  until  she  be- 
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comes  a  widow,  her  right  is  inchoate  and  contingent.  Her  claim 
can  only  hecome  effective  on  the  death  of  her  husband  and  her  sur- 
vival." Elmendorf  v.  Lochwood,  57  N.  Y.  332,  is  also  cited  to  the 
proposition  that,  "  During  the  lifetime  of  the  husband  the  wife  has 
an  inchoate  right  of  dower  in  all  the  lands  of  which  he  becomes 
seized.  This  right  is  not  an  estate  in  the  land,  but  it  is  a  mere  con- 
tingent interest  which  attaches  to  the  land  as  soon  as  there  is  the 
concurrence  of  marriage  and  seizen.  This  interest  becomes  fixed 
and  certain  upon  the  death  of  the  husband,  his  wife  surviving,  and 
after  assignment  of  the  dower  becomes  a  freehold  estate  in  land." 

Numerous  authorities  are  cited  in  the  opinion  of  Jenks,  J.,  all 
the  members  of  the  court  concurring  in  the  opinion. 

A  deed  by  the  wife  joining  with  the  husband  operates  as  a 
release  or  satisfaction  and  removes  an  incumbrance  instead  of  trans- 
ferring an  interest.  See  Jones  v.  Fleming,  104  N.  Y.  418  ;  Hinch- 
cliffe  Y.  Shea,  103  N.  Y.  153.  WitthoMs  v.  Schench,  105  N.  Y. 
332,  was  followed  in  Asch  v.  Asch,  47  Hun,  286. 

The  wife  of  a  mortgagor  is  dowable  in  the  surplus  moneys  even 
though  she  joined  in  the  mortgage.  N.  Y.  Life  Ins.  Co.  v.  Mayer, 
12  St.  Eep.  119,  affirmed,  108  K  Y.  655. 

Sub.  3.     When  Dower  Not  Allowed  in  Lands  Exchangfed  or  Mort- 
gaged for  Purchase-money.    Laws  1896,  Chap.  547,  §§  171-175. 

§  171.  Dotrer  in  lands  exchanged. 

If  a  husband  seized  of  an  estate  of  inheritance  in  lands,  exchanges  them  for 
other  lands,  his  widow  shall  not  have  dower  of  both,  but  she  must  make  her 
election,  to  be  endowed  of  the  lands  given,  or  of  those  taken  in  exchange;  and 
if  her  election  be  not  evinced  by  the  commencment  of  an  action  to  recover  her 
dower  of  the  lands  given  in  exchange,  within  one  year  after  the  death  of  her 
husband,  she  is  deemed  to  have  elected  to  take  her  dower  of  the  lands  received 
in  exchange. 

§  172.  Dower  in  lands  mortgaged  before  marriage. 

Where  a  person  seized  of  an  estate  of  inheritance  in  lands,  executes  a  mort- 
gage thereof,  before  marriage,  his  widow  is,  nevertheless,  entitled  to  dower  of 
the  lands  mortgaged,  as  against  every  person  except  the  mortgagee  and  those 
claiming  under  him. 

§  173.  Dower  in  lands  mortgaged  for  pnrchase-money. 

Where  a  husband  purchases  lands  during  the  marriage,  and  at  the  same  time 
mortgages  his  estate  in  those  lands  to  secure  the  payment  of  the  purchase- 
money,  his  widow  is  not  entitled  to  dower  of  those  lands,  as  against  the  mort- 
gagee or  those  claiming  under  him,  although  she  did  not  unite  in  the  mortgage. 
She  is  entitled  to  her  dower  as  against  every  other  person. 

§  174.  Surplus  proceeds  of  sale  under  purchase-money  mort- 
gages. 

Where,  in  a  ease  specified  in  the  last  section,  the  mortgagee,  or  a  perso« 
claiming  under  him,  causes  the  land  mortgaged  to  be  sold,  after  the  death  of 


448  DOWEE. 

the  husband,  either  under  a  power  of  sale  contained  in  the  mortgage,  or  by 
yirtue  of  a  judgment  in  an  action  to  foreclose  the  mortgage,  and  any  surplus 
remains,  after  payment  of  the  money  due  on  the  mortgage  and  the  costs  and 
charges  of  the  sale,  the  widow  is  nevertheless  entitled  to  the  interest  or  income 
of  one-third  part  of  the  surplus  for  her  life,  as  her  dower. 

§   175.  Widoxir  of  mortgagee  not  endowed. 

A  widow  shall  not  be  endowed  of  the  lands  conveyed  to  her  husband  by  way 
of  mortgage,  unless  he  acquires  an  absolute  estate  therein,  during  the 
marriage. 

Where  an  infant  unites  with  her  husband  in  conveying  land 
subject  to  a  purchase-money  mortgage,  which  mortgage  the  grantee 
purchases  and  takes  an  assignment  of,  the  mortgage  is  not  merged 
in  the  interest  of  the  grantee,  and  the  wife  is  not  entitled  to  dower 
to  the  extent  of  the  mortgage.  De  Lisle  v.  Herbs,  25  Hun,  485. 
The  widow  does  not  lose  her  dower  in  surplus  after  foreclosure, 
by  failure  to  assert  her  claim,  where  the  person  to  whom  such 
surplus  has  been  paid  has  not  been  induced  to  take  any  actioii  or 
part  with  anything,  and  has  sustained  no  injury  by  the  widow's 
neglect.  Matthews  v.  Duryea,  45  Barb.  69,  affirmed,  4  Keyes, 
425.  A  widow  may  be  endowed  out  of  an  equity  of  redemption, 
which  was  vested  in  her  husband  at  the  time  of  her  marriage. 
Coles  V.  Coles,  15  Johns.  319;  Denton  v.  Nanny,  8  Barb.  618; 
Tiius  V.  Neilson,  5  Johns.  Ch.  452 ;  Vam^  Dwyne  v.  Thayre,  14 
Wend.  233;  s.  c,  19  Wend.  162;  Bell  v.  Mayor,  10  Paige,  49. 
The  widow  is  entitled  to  dower  in  lands  of  which  her  husband 
died  seized,  though  at  his  decease  there  was  an  outstanding  mort- 
gage for  the  whole  of  the  purchase  money,  which  was  subsequently 
paid  off  by  a  tenant  holding  under  a  release  from  her  husband's 
heir-at-law.  Hitchcock  v.  Harrington.,  6  Johns.  290.  See  Collins 
v.  Torry,  7  Johns.  278 ;  Coales  v.  Cheever,  1  Cow.  460 ;  Btmyom, 
V.  Stewart,  12  Barb.  547 ;  Wheeler  v.  Morris,  2  Bosw.  524. 
Where  a  husband  releases  his  equity  of  redemption  in  mortgaged 
premises,  the  wife  is  entitled  to  dower  in  the  land,  after  deducting 
the  mort?;a,2:e.  Svmine  v.  Perrive.  5  Johns.  Ch.  482;  Hale  v. 
James,  6  Johns.  Ch.  258.  The  widow  is  entitled  to  dower  in  in- 
mimbered  property  according  to  its  value  at  the  time  of  her  hus- 
band's death.     Everston  v.  Tappen,  5  Johns.  Ch.  497. 

Where  the  deed  and  mortgage  are  simultaneously  made  for  pur- 
ohase  money,  the  widow  only  tal^es  the  dower  in  the  equity.  Stoiv 
V.  Tifft,  15  Johns.  458 ;  Jackson  v.  Dewitt,  6  Cow.  316 ;  Mills  v. 
Van  Voorhis,  20  IST.  T.  412 ;  White  v.  Button,  37  Hun,  556. 

A  wife  takes  dower  in  the  mortgaged  premises  subordinate  to 
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the  power  of  sale  in,  as  well  as  the  lien  of,  a  purohase-money 
mortgage  in  which  she  did  not  join.  Brackett  v.  Bmmi,  50  N. 
Y.  8. 

A  mortgage  executed  for  the  purchase  money  of  lands  pursu- 
ant to  an  oral  agreement  by  which  it  was  to  have  been  taken  at 
the  time  of  the  conveyance,  though  in  fact  executed  subsequently, 
is  superior  to  the  dower  interest  of  the  wife  of  the  mortgagor,  who 
married  him  in  the  intervening  period.  TJlrich  v.  Ulrich,  17  St. 
Kep.  414. 

But  in  order  to  cut  off  the  dower  right  of  the  wife  of  a  mort- 
gagor under  a  purchase-money  mortgage,  she  must  be  made  a  party 
to  the  action.  Sheldon  v.  Hoffna^le,  51  Hun,  478 ;  s.  c,  4  N".  Y. 
Supp.  287,  21  St.  Eep.  637. 

Snb.  4.    Pecuniary  Provision  in  Lien  of  Dower  and  Election.    Laws 
1896,  Chap.  547,  §§  177-181. 

§  177.   Wiien  dourer  barred  by  jointure. 

Where  an  estate  in  real  property  is  conveyed  to  a  person  and  his  intended 
wife,  or  to  the  intended  wife  alone,  or  to  a  person  in  trust  for  them  or  for  the 
intended  wife  alone,  for  the  purpose  of  creating  a  jointure  for  her,  and  with 
her  assent,  the  jointure  bars  her  right  or  claim  of  dower  in  all  the  lands  of 
the  husband.  The  assent  of  the  wife  to  such  a  jointure  is  evidenced  if  she  be 
of  fuh  age,  by  her  becoming  a  party  to  the  conveyance  by  which  it  is  settled; 
if  she  be  a  minor,  by  her  joining  with  her  father  or  guardian  in  that 
conveyance. 

§  178.  When  do-wer  barred  by  pecuniary  provisions. 

Any  pecuniary  provision,  made  for  the  benefit  of  an  intended  wife  and  in  lieu 
of  dower,  if  assented  to  by  her  as  prescribed  in  the  last  section,  bars  her  right 
or  claim  of  dower  in  all  the  lands  of  her  husband. 

§  179.  Wben  i^doiir  to  elect  betureen  jointure  and  doirer. 

If,  before  the  marriage,  but  without  her  assent,  or  if  after  the  marriage, 
real  property  is  given  or  assured  for  the  jointure  of  a  wife,  or  a  pecuniary 
provision  is  made  for  her,  in  lieu  of  dower,  she  must  make  her  election  whether 
she  will  take  the  jointure  or  pecuniary  provision,  or  be  endowed  of  the  lands 
of  her  husband;  but  she  is  not  entitled  to  both. 

§  180.  Election  betiveen  devise  and  dower. 

If  real  property  is  devised  to  a  woman,  or  a  pecuniary  or  other  provision  is 
made  for  her  by  will  in  lieu  of  her  dower,  she  must  make  her  election  whether 
she  will  take  the  property  so  devised  or  the  provision  so  made,  or  be  endowed 
of  the  lands  of  her  husband,  but  she  is  not  entitled  to  both. 

§  181.  Wben  deemed  to  have  elected. 

Where  a  woman  is  entitled  to  an  election,  as  prescribed  in  either  of  the  last 
two  sections,  she  is  deemed  to  have  elected  to  take  the  jointure,  devise  or 
pecuniary  provision,  unless  within  one  year  after  the  death  of  her  husband 
she  enters  upon  the  lands  assigned  to  her  for  her  dower,  or  commences  an 
action  for  her  dower.  But,  during  such  period  of  one  year  after  the  death  of 
Actions,  Vol.  1  —  29 
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her  said  husband,  her  time  to  make  such  election  may  be  enlarged  by  the  order 
of  any  court  competent  to  pass  on  the  accounts  of  executors,  administrators  or 
testamentary  trustees,  or  to  admeasure  dower,  on  an  affidavit  showing  the 
pendency  of  a  proceeding  to  contest  the  probate  of  the  will  containing  such 
jointure,  devise  or  pecuniary  provision,  or  of  an  action  to  construe  or  set  aside 
such  will,  or  that  the  amount  of  claims  against  the  estate  of  the  testator  can- 
not be  ascertained  within  the  period  so  limited,  or  other  reasonable  cause,  and 
on  notice  given  to  such  persons  and  in  such  manner  as  such  court  may  direct. 
Such  order  shall  be  indexed  and  recorded  in  the  same  manner  as  a  notice  of 
pendency  of  action  in  the  office  of  the  clerk  of  each  county  wherein  the  real 
property  or  a  portion  thereof  affected  thereby  is  situated. 

An  order  allowing  an  extension  of  time  within  which  a  widow 
shall  elect  between  the  provision  in  the  will  and  dower,  should  not 
be  granted,  unless  reasonable  cause  therefor  be  shown.  Bradhurst 
V.  Field,  32  St.  Eep.  430.  The  amendment  enlarging  time  was 
first  made  very  soon  after  the  decision  by  the  Court  of  Appeals 
of  Akin  V.  Kellogg,  119  N.  Y.  441,  which  held  that  the  provisions 
of  this  section  requiring  a  widow  to  elect  within  one  year  between 
a  provision  under  the  will  and  the  right  to  have  her  dower  ad- 
measured, and  declaring  that  she  shall  be  deemed  to  have  elected  to 
take  the  testamentary  provision  unless  within  that  time  she  entered 
upon  the  lands  to  be  assigned  to  her  for  dower,  or  commenced  pro- 
ceedings for  the  assignment  thereof,  had  the  force  of  a  statute  of 
limitations,  and  she  was  at  once,  on  the  death  of  the  testator, 
charged  with  the  duty  of  informing  herself  so  as  to  make  her  elec- 
tion. Affirming  48  Hun,  459.  The  same  case  on  a  former  appeal 
is  reported,  39  Hun,  252,  reversing  16  Abb.  IST.  C.  265. 

The  claim  of  dower  is  to  be  favored,  and  the  presumption  is 
that  a  provision  in  the  will  not  expressed  to  be  in  lieu  of  dower 
was  intended  as  a  bounty.  Leonard  v.  Steele,  4  Barb.  20.  A 
legacy  to  a  wife  not  expressly  declared  to  be  in  lieu  of  dower  will 
not  be  so  intended,  unless  such  intent  can  be  deducted  by  clear  and 
manifest  implication  from  the  provisions  of  the  will.  The  claim 
of  dower  must  be  inconsistent  with  the  will  and  repugnant  to  its 
dispositions,  and  such,  as  if  admitted,  would  disturb  the  will. 
Adsit  V.  Adsit,  2  Johns.  Ch.  448.  A  devise  of  a  testator's  whole 
estate  to  his  widow  for  life,  with  remainder  over,  is  not  a  pro- 
vision in  lieu  of  dower,  imless  such  intention  can  be  implied  from 
other  terms  of  the  will,  and  the  widow  may  take  one-third  of  the 
estate  as  dowress,  and  the  residue  as  devisee.  Lewis  v.  Smith,  9 
N.  Y.  502.  In  order  to  re^ider  a  claim  for  dower  barred  by 
acceptance  of  a  provision  under  a  will,  it  must  be  the  manifest 
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intention  of  the  testator  that  the  provision  should  be  received  in 
lieu.  Jackson  v.  Churchill,  7  Cow.  287.  To  bar  the  widow  of 
dower  by  implication,  where  the  testator  has  not  in  terms  declared 
his  intention  on  the  subject  in  his  will,  the  provisions  of  the  will, 
or  some  of  them,  must  be  absolutely  inconsistent  with  her  claim  of 
dower.    Sanford  v.  Jackson,  10  Paige,  266. 

'A  testamentary  provision  of  the  husband  for  the  wife  will,  if 
accepted  by  her,  be  a  legal  as  well  as  an  equitable  bar  of  dower  in 
all  cases  where  it  appears  expressly,  or  by  clear  implication,  to 
have  been  given  in  lieu  of  that  right,  but  not  otherwise.  Van 
Orden  v.  Van  Orden,  10  Johns.  30 ;  Kennedy  v.  Mills,  13  Wend. 
553 ;  Bull  v.  Church,  5  Hill,  206 ;  Wood  v.  Wood,  5  Paige,  601 ; 
Fuller  V.  Yates,  8  Paige,  329 ;  Smith  v.  Knishern,  4  Johns.  Ch.  9 ; 
Vernon  v.  Vernon,  7  Lans.  492 ;  Rathbone  v.  Dyckman,  3  Paige, 
9;  Havens  v.  Havens,  1  Sandf.  Ch.  324;MiZZs  v.  Mills,  28  Barb. 
454;  Stewart  v.  McMartin,  5  Barb.  438  ;  Irving  v.  Dekay,  9  Paige, 
521. 

A  competent  certain  provision  settled  upon  an  infant,  in  lieu 
of  dower,  is  an  equitable  bar  to  dower,  but  the  provision  must  be 
as  beneficial  to  her,  and  as  certain,  as  that  required  to  make  a 
legal  jointure  a  bar  under  the  statute.  McCartee  v.  Teller,  2 
Paige,  511;  s.  c,  8  Wend.  267;  see  Hawley  v.  James,  5  Paige, 
318 ;  s.  c,  16  Wend.  61.  A  provision  in  lieu  of  dower,  if  accepted, 
bars  the  wife's  dower  in  lands  the  testator  had  conveyed  before  the 
date  of  the  will.  Steele  v.  Fischer,  1  Edw.  435 ;  Palmer  v.  Voor- 
his,  35  Barb.  479. 

Where  a  husband  and  wife  lived  apart,  and  the  husband  had 
covenanted  to  allow  an  annual  sum  for  the  separte  maintenance 
of  the  wife,  and  made  a  provision  for  her  in  lieu  of  dower;  held, 
she  was  entitled  to  both.  Carson  v.  Murray,  3  Paige,  483.  The 
widow's  acceptance  of  a  testamentary  deposition,  in  lieu  of  dower, 
bars  her  right  of  dower,  and  it  is  no  answer  to  say  that  she  has 
not  received  all  that  was  intended  for  her.  Kennedy  v.  Mills,  13 
Wend.  553 ;  Van  Orden  v.  Van  Orden,  10  Johns.  30.  But  if  part 
of  the  provision  made  by  the  testator  is  declared  void,  the  widow 
is  not  bound,  by  a  previous  election,  to  receive  such  possession 
except  as  against  bona  fide  purchasers  or  incumbrancers.  Hone  v. 
Van  Schaick,  7  Paige,  221,  affirmed,  20  Wend.  564. 

The  widow's  relinquishment  of  dower  forms  a  valuable  consid- 
eration for  the  testamentary  gifts,  and  they  must  be  paid  in  prefer- 
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ence  to  other  legacies  and  without  abatement.  Isenhart  v.  Brown, 
1  Edw.  411.  A  husband  cannot  affect  his  wife's  right  of  dower 
by  a  power  of  sale  in  the  will.  Lewis  v.  Smith,  9  N.  Y.  502. 
Where  a  testamentary  provision,  in  favor  of  a  widow,  is  of  shorter 
duration  than  the  estate  in  dower,  and  is  charged  with  a  burden, 
her  acceptance  of  it  is  not  a  waiver  of  her  right  of  dower.  Lasher 
V.  Lasher,  13  Barb.  106.  An  acceptance  of  an  annuity  in  lieu  of 
dower  and  payable  out  of  the  rents  of  the  real  estate  does  not 
affect  the  widow's  right  to  personalty.  Edsall  v.  Waterhury,  2 
Eedf.  48 ;  Hatch  v.  Bassett,  52  N.  Y.  359.  See  Sinl  v.  Sink,  53 
How.  400.  Where  a  legacy  is  given  in  lieu  of  dower  it  does  not 
vest  absolutely  in  the  widow,  and  a  bequest  over,  in  case  of  re- 
marriage, is  good.  Smith  v.  Van  Nostrand,  64  N.  Y.  278,  revers- 
ing 3  Hun,  450.  The  acceptance  of  a  provision  in  lieu  of  dower 
does  not  bar  the  widow's  right  to  share  in  certain  lapsed  legacies. 
Bullard  v.  Benson,  1  Dem.  486. 

If  a  widow  enters  into  possession  of  real  estate  devised  to  her 
in  lieu  of  dower,  and  institutes  no  proceeding  for  dower  within  a 
year  thereafter,  it  is  deemed  an  acceptance  of  the  testamentary 
provision.  Grout  v.  Cooper,  9  Hun,  326.  If  she  enters  proceed- 
ings for  dower,  as  to  one  parcel,  within  the  year,  it  is  sufScient. 
Hawley  v.  James,  5  Paige,  318,  reversing  on  other  grounds,  16 
Wend.  61.  But  commencing  of  proceedings  for  the  admeasure- 
ment of  dower  is  said,  in  Walton's  Estate,  1  Tuck.  10,  not  to  be 
a  sufficient  election.  A  suit  brought  by  a  widow  to  set  aside  an 
instrument  by  which  she  agreed  to  accept  certain  provisions  of  the 
will  in  lieu  of  dower  is  not  a  proceeding  for  the  recovery  of  dower 
within  a  year,  under  the  statute  —  1  R.  S.  742,  §  14  —  compelling 
her  to  take  such  proceeding  within  a  year.  Chamberlain  v.  Cham- 
berlain, 43  N.  Y.  424.  The  widow  must  make  her  election  within 
one  year  after  her  husband's  decease,  without  notice  from  her 
husband's  deviseees  as  to  the  provisions  of  the  will.  Palmer  v. 
Voorhis,  35  Bar.  479.  In  order  to  put  the  widow  to  her  election, 
where  the  husband  has  effected  an  exchange  of  lands  during  his 
lifetime,  there  must  be  a  mutual  grant  of  equal  parcels  of  land, 
the  one  in  consideration  of  the  other.  Wilcox  v.  Randall,  7  Barb. 
633.  See  Runyan  v.  Stewart,  12  Barb!  537 ;  Smith  v.  Gardner, 
42  Barb.  536. 

Where  the  provisions  of  the  will  cannot  be  carried  out  consist- 
ently with  the  widow's  claim  of  dower,  she  is  put  to  her  election. 
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Young  v.  Boyd,  64  How.  213 ;  Sullivan  v.  Mara,  43  Barb.  523 ; 
Wetmore  v.  Peck,  66  How.  54.  See  Ex  parte  Frazier,  92  N.  Y. 
239.  In  cases  where  the  widow  is  bound  to  elect  between  dower 
and  the  benefits  given  her  by  the  will,  she  is  entitled  to  have  the 
respective  values  and  amounts  of  her  two  interests  ascertained 
before  she  elects  between  them.  Scribner  on  Dower,  vol.  2,  p.  468 ; 
Hindley  v.  Hindley,  29  Hun,  318.  If  a  trust  for  the  benefit  of 
the  widow  vests  the  entire  legal  estate  in  the  trustees,  it  is  incon- 
sistent with  the  right  of  dower,  and  the  widow  is  put  to  an  election. 
Savage  v.  Burnham,  17  IST.  Y.  561 ;  Tohias  v.  Ketchum,  32  N".  Y. 
319.  Where  the  will  authorizes  the  trustees  to  sell  the  real  estate 
not  devised  to  the  wife,  this  is  inconsistent  with  dower.  Vernon 
V.  Yemen,  53  N.  Y.  351.  A  gift  in  lieu  of  dower  and  its  accept- 
ance is  in  effect  a  contract.  Hathaway  v.  Hathaway,  37  Hun,  265. 
Where  the  scheme  of  the  will  would  be  defeated  by  allowing  dower 
to  the  widow,  she  is  put  to  her  election.  Dodge  v.  Dodge,  10  Abb. 
401.  There  being  no  provision  in  lieu  of  dower  in  a  will,  although 
the  testator  intended  to  have  the  realty  converted  into  personalty, 
yet  he  could  not  by  this  means  cut  off  his  widow's  right  of  dower 
any  more  than  he  could  by  sale  in  his  lifetime.  Parker  v.  Linden, 
9  St.  Eep.  305.  A  devise  to  the  testator's  widow  of  the  unin- 
terrupted use  and  occupation  of  real  and  personal  property  of  the 
testator  till  the  youngest  child  arrives  at  the  age  of  twenty-one 
does  not  put  the  widow  to  her  election.  Bond  v.  McNiff,  9  J.  &  S. 
43.  Where  a  husband  loans  money  and  takes  a  note  therefor,  pay- 
able to  the  order  of  himself  and  wife,  and  thereafter  makes  a  will 
containing  a  devise  expressly  in  lieu  of  dower,  and  of  all  claims 
upon  his  estate,  if  the  note  remains  unpaid  at  the  time  of  his 
decease,  the  widow  is  entitled  thereto  in  addition  to  the  testamen- 
tary provision.  She  is  not  put  to  her  election.  Sanford  v.  San- 
ford,  58  1^.  Y.  69.  To  put  a  widow  to  an  election  between  her 
dower  and  a  provision  by  will  there  must  appear  an  intent  to  ex- 
clude the  right  of  dower  either  by  express  words  or  by  manifest 
implication.  Leonard  v.  Steele,  4  Barb.  20 ;  Lasher  v.  Lasher,  13 
Barb.  106. 

Where  a  will,  after  directing  payment  of  debts,  funeral  expenses 
and  so  forth,  gave  to  the  wife  during  her  life  the  "  rents,  income, 
interest,  use  and  occupancy  "  of  all  his  estate,  real  and  personal, 
upon  condition  that  she  keep  the  buildings  and  personal  property 
insured,  pay  all  taxes  and  assessments,  and  keep  the  estate  in  good 
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repair,  held,  the  provision  was  inconsistent  with  a  dower  right  and 
so  must  be  construed  as  in  lieu  of  dower,  and  the  widow  having 
accepted  the  provisions  so  made,  that  she  could  not  thereafter  claim 
dower.  Matter  of  Zahrt,  94  N.  Y.  605.  Dower  is  never  excluded 
by  a  provision  for  the  wife  except  by  express  words  or  necessary 
implication.  Where  there  are  no  express  words  there  must  be  on 
the  face  of  the  will  a  demonstration  of  the  intent  of  the  testator 
that  the  widow  shall  not  take  both  dower  and  the  provision.  Such 
demonstration  is  furnished  only  where  there  is  a  clear  incompati- 
bility arising  on  the  face  of  the  will  between  a  claim  of  dower, 
and  a  claim  to  the  benefit  of  the  provision.  The  intention  to  put 
the  widow  to  an  election  may  not  be  inferred  from  the  extent  of 
the  provision,  or  because  she  is  a  devisee  for  life  or  in  fee,  or 
because  it  might  seem  to  the  court  unjust,  as  a  family  arrange- 
ment, to  permit  her  to  claim  both,  or  because  it  might  be  inferred 
that,  had  the  attention  of  the  testator  been  called  to  it,  he  would 
have  expressly  excluded  dower.  Konvalinka  v.  Schlegel,  104 
N.  Y.  126,  distinguishing  Savage  v.  Burnliam,  17  N".  Y.  561, 
and  Tobias  v.  Ketchum,  32  E".  Y.  319.  But  where  there  is  a 
manifest  incompatibility  between  the  bequest  to  the  widow  and 
dower,  even  though  there  is  no  express  provision  in  lieu  of  dower, 
the  widow  cannot  take  both  and  is  put  to  her  election.  Asche  v. 
Asche,  113  N".  Y.  235,  citing  Vernon  v.  Vernon,  53  N.  Y.  351, 
and  cases  supra.  Although  dower  is  favored  by  the  courts,  it  is 
never  at  the  cost  of  a  disregard  of  express  provisions.  Nelson  v. 
Brown,  144  K  Y.  384. 

Where  the  vsdfe  of  a  lunatic,  in  consideration  of  about  one-third 
of  her  husband's  property,  released  her  inchoate  right  of  dower 
in  all  her  husband's  property,  held,  that,  as  she  received  a  pecu- 
niary consideration  therefor,  it  was  in  lieu  of  dower,  and  as  she 
had  retained  the  provision,  she  must  be  deemed  to  have  kept  it 
in  lieu  of  dower.  Jones  v.  Fleming,  104  N.  Y.  418.  The  election 
which,  under  the  statutes,  the  widow  is  deemed  to  have  made  by 
failing  vnthin  one  year  to  enter  upon  lands  or  commence  proceed- 
ings, is  not  absolutely  conclusive  against  her  so  as  to  prevent  her 
being  relieved  therefrom  when  she  has  been  induced  to  omit  such 
election  by  fraudulent  representations.  The  statute  deems  the 
election  to  take  place  only  when  provision  has  been  actually  made 
for  her  by  will.  If,  by  reason  of  the  insolvency  of  the  estate,  the 
provision  fails,  she  is  not  demed  to  have  made  an  election.  Ahn 
V.  Kellogg,  39  Hun,  252,  119  K  Y.  441. 


DOWEE.  455 

The  widow  cannot  retain  possession  after  the  forty  days  of 
quarantine  have  expired,  until  dower  is  assigned;  she  must  pro- 
ceed for  that  purpose.  Jackson  v.  Donaghy,  7  Johns.  247 ;  Corey 
V.  People,  45  Barb.  263. 

It  was  held  in  White  v.  Ewne,  51  Superior,  295 ;  s.  c,  7  Civ. 
Pro.  E.  267,  that  where  testator  devises  all  his  real  estate  to  his 
wife,  charged  generally  with  the  payment  of  debts,  but  the  will  did 
not  declare  the  devise  to  be  in  lieu  of  dower,  the  widow  was  not 
bound  to  elect,  and  the  sale  of  the  real  estate  by  her  and  her  claim 
of  dower  to  be  paid  out  of  the  proceeds  of  the  sale  were  not 
inconsistent.' 

To  the  same  effect  is  Matter  of  Nagel,  35  St.  Eep.  245,  which 
also  holds  that  possession  of  property,  the  income  of  which  was 
devised  the  widow  in  lieu  of  dower,  does  not  constitute  "  an  entry 
upon  the  lands  to  be  assigned  to  her  for  dower." 

An  election  by  a  widow  to  take  her  dower  from  the  proceeds  of 
the  sale  of  the  hotel  of  which  the  will  had  given  her  one-third  of 
the  profits,  and  which  she  had  managed  for  three  years,  was  held 
to  have  been  made  too  late  as  against  the  claims  of  creditors. 
Matter  of  Nagel  35  St.  Eep.  245,  12  Supp.  707. 

Where  a  widow  had  accepted  the  provisions  of  a  will  in  her 
favor,  expressed  to  be  in  satisfaction  of  her  dower,  the  fact  that 
a  portion  of  the  provisions  in  her  favor  is  ineffectual,  will  not 
entitle  her  to  dower  in  the  lands  embraced  in  the  invalid  provision 
if  she  retains  the  other  benefits  conferred  by  the  will  and  does  not 
seek  to  avoid  her  election.  Lee  v.  Tower,  124  'N.  Y.  370,  36  St. 
Eep.  344,  modifying  and  affirming  34  St.  Eep.  829',  12  Supp.  240. 

A  bequest  made  to  and  accepted  by  a  widow  in  lieu  of  dower 
is  held  by  her  by  right  of  purchase  and  is  not  chargeable  with  debts 
of  the  testator.  Dunning  v.  Dunning,  82  Hun,  462,  31  Supp.  719, 
64  St.  Eep.  397,  affirmed,  147  N.  Y.  686. 

A  devise  to  testator's  wife  of  the  use  for  life  of  his  estate  to  Ije 
"  enjoyed,  accepted  and  received  by  her  in  lieu  of  dower,  and  in 
addition  to  what  she  would  have  as  dowress  if  this  devise  was  not 
so  made  to  her,"  is  one  in  lieu  of  dower  and  an  acceptance  thereof 
forfeits  the  right  to  dower.  Nelson  v.  Brown,  144  IST.  Y.  384, 
39  N.  E.  Eep.  355,  63  St.  Eep.  697,  affirming  66  Hun,  311,  49  St. 
Rep.  562,  20  Supp.  978. 

Where  the  provisions  of  a  will  are  inconsistent  with  the  claim 
of  dower,  the  widow  is  put  to  her  election,  although  the  legacy  to 
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her  is  not  declared  to  be  in  lieu  of  dower.  A  release  of  dower 
made  at  the  request  of  the  widow's  co-executors,  will  not  be  pre- 
sumed fraudulent  where  the  co-executors  were  not  personally  in- 
terested in  the  matter,  were  not  acting  as  trustees  for  her,  were  not 
lawyers,  and  it  is  not  shown  that  any  false  statements  were  made 
to  her.  Ferris  v.  Ferris,  10  Misc.  320,  63  St.  Eep.  237,  30  Supp. 
982. 

A  widow's  claim  for  dower  as  well  as  her  right  to  other  provi- 
sions in  a  will  is  not  barred  by  accepting  the  provisions  of  the 
will,  unless  they  are  declared  to  be  in  lieu  of  dower,  or  to  permit 
her  to  enjoy  both  would  interfere  with  the  other  dispositions  and 
manifest  intention  of  the  will.  Matter  of  Smith,  1  Misc.  269,  22 
Supp.  1067. 

In  Oray  v.  Oray,  5  App.  Div.  132,  39  Supp.  57,  the  rule  is  re- 
iterated that  the  right  of  dower  is  favored  and  never  excluded  by 
a  provision  for  the  wife  except  by  express  words  or  by  necessary 
implication,  and  that  a  widow  cannot  be  put  to  an  election  between 
a  testamentary  provision  and  her  dower  unless  it  is  clear  to  a 
demonstration  that  the  testator  intended  she  should  elect. 

A  provision  in  a  will  directing  the  executors  to  distribute  the 
estate  to  the  widow  and  children  in  such  manner  and  at  such 
times  as  they  should  judge  to  be  for  the  best  interest  of  the  widow 
and  children,  does  not  put  the  widow  to  her  election;  but  she  is 
entitled  to  dower  in  addition  to  the  provision  made  for  her.  Covr 
ner  v.  Watson,  1  App.  Div.  54,  37  Supp.  71,  72  St.  Eep.  224. 

Where  a  testator  devised  his  real  estate  to  his  children,  charging 
upon  the  portion  devised  to  each,  with  one  exception,  an  annuity 
which  he  required  the  devisee  to  pay  to  his  widow  annually  during 
her  life,  no  other  provision  being  made  for  the  widow,  and  the 
will  does  not  in  terms  state  that  the  annuities  provided  for  were 
to  be  in  lieu  of  dower,  the  widow  will  not  be  put  to  an  election 
between  the  annuities  and  her  dower,  but  is  entitled  to  both,  and 
may  maintain  an  action  for  the  admeasurement  of  her  dower. 
Horstman  v.  Flege,  172  IST.  Y.  381,  affirming  61  App.  Div.  518, 
70  Supp.  596. 

The  widow  of  a  testator,  having  refused  the  life  estate  devised 
her  and  elected  to  take  her  dower,  held,  that  those  benefited  by  the 
result  of  her  election  should  contribute  to  make  up  the  losses  of 
the  devisees,  a  part  of  the  proceeds  of  whose  estates  was  appro- 
priated to  the  satisfaction  of  dower.    Matter  of  Lawrence,  36  Misc. 
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275,  73  Supp.  414.  Same  subject  is  further  considered.  Matter 
of  Lawrence,  37  Misc.  702,  76  Supp.  653. 

The  devise  of  a  life  estate  in  all  testator's  real  estate  does  not 
put  the  widow  to  an  election.  Hopkins  v.  Cameron,  34  Misc.  688, 
70  Supp.  1027. 

Unless  the  vesting  of  dower  is  absolutely  incompatible  with  and 
repugnant  to  the  provisions  of  the  will,  the  widow  should  not  be 
deprived  of  dower  whatever  the  pecuniary  benefits  conferred  by 
the  will  may  be.     Matter  of  Orotrian,  30  Misc.  23,  62  Supp.  996. 

The  gift  to  a  widow  of  the  "  use  and  improvement "  of  one-third 
of  all  the  testator's  real  estate,  held  to  be  in  addition  to  dower. 
DuncMee  v.  Butler,  30  Misc.  58,  62  Supp.  921. 

Where  a  widow  entitled  to  a  legacy  under  her  husband's  will, 
in  lieu  of  dower,  dies  within  a  year,  without  having  exercised  her 
right  of  election  under  the  Real  Property  Law  (§§  180,  181),  the 
right  to  collect  the  legacy  is  vested  in  her  executor.  Flynn  v. 
McDermott,  183  IST.  Y.  62,  afiirming  102  App.  Div.  56,  89  Supp. 
506,  92  Supp.  1123. 

It  cannot  be  assumed  from  the  extent  of  the  pecuniary  provision, 
made  by  the  will  of  the  husband  to  his  wife,  that  he  intended  it 
in  lieu  of  dower,  and  the  gift  of  the  residue  of  the  estate  to  testa- 
tor's children,  or  power  given  to  executors  to  sell  and  give  good 
and  sufficient  deeds,  is  not  inconsistent  with  the  wife's  dower  and 
does  not  establish  by  implication  that  a  bequest  to  the  widow  was 
intended  to  be  in  lieu  of  dower.  Kimbel  v.  Kimhel,  14  App.  Div. 
570,  43  Supp.  900. 

Provisions  in  lieu  of  dower  should  be  clear  and  explicit.  An 
inchoate  right  of  dower  is  not  an  estate  or  interest  in  lands,  and 
cannot  be  extinguished  by  merger,  or  in  any  way  except  by  the 
death,  or  by  the  conveyance  of  the  wife.  Huff  v.  Wheeler,  27  Misc. 
763,  59  Supp.  716. 

"Where  a  devise  to  a  testator's  widow  of  lands  is  not  in  lieu  of 
dower,  the  widow  is  entitled,  as  against  judgment  creditors  of  the 
testator,  to  have  the  dower  ascertained  and  deducted.  Lauby  v. 
Gill,  42  Misc.  334,  86  Supp.  718. 

Where  a  legacy  is  accepted  by  a  widow  in  lieu  of  dower  it  is 
taxable,  it  being  an  election  by  the  widow  to  accept  the  provisions 
of  the  will.    Matter  of  Riemann,  42  Misc.  648,  87  Supp.  731. 

In  Matter  of  Spear,  90  App.  Div.  564,  86  Supp.  448,  the  court 
distinguishes  Matter  of  Vowers,  113  N.  Y.  569,  it  was  held  that 
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when  the  will  bequeathed  to  the  wife  a  sum  "  in  lieu  of  dower  and 
of  all  rights  statutory  and  otherwise,  on  her  part,  against  my 
estate,"  that  she  was  not  entitled  to  the  benefit  of  the  provisions 
of  §  2713  of  the  Code,  but  would  be  entitled  to  enforce  any  debt 
existing  in  her  favor  against  the  estate  of  her  husband. 

A  request  in  connection  with  a  devise  of  real  estate  that  the 
wife  release  her  right  to  dower  in  the  residuary  estate,  was  held 
not  to  put  her  to  an  election.  Miller  v.  Miller,  22  Misc.  582,  49 
Supp.  407. 

Where  a  testator  by  his  will  divided  his  property  equally  between 
his  two  children  and  his  widow,  and  naade  no  statement  that  the 
devise  to  widow  was  in  lieu  of  dower,  the  widow  will  take  her 
dower  in  addition  to  her  share.  Closs  v.  Eldert,  30  App.  Div.  338, 
51  Supp.  881,  reversing  16  Misc.  104,  37  Supp.  353. 

A  bequest  to  a  wife  of  the  use  of  all  of  testator's  property  for 
life,  on  condition  that  she  keep  it  in  repair  and  pay  a  certain 
annuity,  is  not  repugnant  to  or  inconsistent  with  the  claim  of 
dower.     Purdy  v.  Purdy,  18  App.  Div.  310,  46  Supp.  215. 

Provisions  of  a  will  under  which  a  wife  is  given  a  house  "  to 
live  in  and  to  rent  out  and  to  keep  in  good  repair  during  her 
life,"  is  entitled  to  keep  for  life  any  flat  therein  rent  free,  and 
is  given  a  share  for  life  in  the  income  derived  from  so  much  of 
the  house  as  she  does  not  occupy  herself,  are  inconsistent  with 
dower,  and,  where  she  continues  to  live  in  the  house  after  her 
husband's  death  and  occupies  a  flat  therein,  she  must  be  deemed 
to  have  made  her  election,  and  is  not  entitled  to  dower  in  the 
house.     Koezly  v.  Koezly,  31  Misc.  398,  65  Supp.  613. 

An  action  by  a  widow  to  contest  the  probate  of  her  husband's 
will  is  not  an  election  to  take  dower,  if  the  will  is  set  aside;  or 
take  the  devise  under  the  will,  if  it  is  sustained.  Flynn  v.  Mc- 
Dermott,  183  E".  Y.  62,  affirming  102  App.  Div.  56,  89  Supp. 
506,  92  Supp.  1123. 

Where  testator  devised  an  interest  in  real  estate  to  his  widow 
in  lieu  of  dower,  and  the  provisions  were  accepted  by  her,  it  be- 
came a  debt  of  the  estate,  and  where  the  personalty  was  insuffi- 
cient to  pay  it,  provision  for  it  should  be  made  in  an  action  to 
partition  real  estate.  Wilmot  v.  Robinson,  42  Misc.  244,  86 
Supp.  575. 

A  devise  of  specific  property,  and  of  all  the  residue,  does  not 
compel  the  widow  to  whom  a  specific  devise  is  made  to  elect,  since 
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the  former  devises  may  be  taken  subject  to  the  dower  right,  as 
they  might  be  subject  to  the  right  of  a  mortgagee.  Fenton  v. 
Fenton,  35  Misc.  479,  71  Supp.  1083. 

A  devise  of  real  estate  to  children  charged  with  annuities  to 
the  widow,  not  stated  to  be  in  lieu  of  dower,  does  not  put  her  to 
her  election,  as  the  annuities  may  be  considered  as  a  lien  on  the 
property  and  not  inconsistent  with  dower.  Horstmann  v.  Flege, 
32  Misc.  665,  66  Supp.  446. 

In  Brown  v.  Brown,  117  App.  Div.  199,  102  Supp.  291,  pro- 
visions of  a  will  were  construed  so  that  payments  therein  provided 
for  were  held  to  be  in  addition  to  and  not  in  lieu  of  dower. 

Sub.  5.     How  Dower  is  Released  or  Barred.     §  1604  of  Code.     Laws 
1896,  Chap.  547,  §§  186,  187. 

§  1604.  Action  barred  by  assignment  of  dotrer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in  satisfaction  of 
her  claim  upon  the  property  in  question,  bars  an  action  for  dower,  and  may  be 
pleaded  by  any  defendant. 

§  186.  Divorced  -nroman  may  release  doiver. 

A  woman  who  ia,  divorced  from  her  husband,  whether  such  divorce  be  abso- 
lute or  limited,  or  granted  in  his  or  her  favor  by  any  court  of  competent  juris- 
diction,  may  release  to  him,  by  an  instrument  in  writing,  sufficient  to  pass 
title  to  real  estate,  her  inchoate  right  of  dower  in  any  specific  real  property 
theretofore  owned  by  him,  or  generally  in  all  such  real  poperty,  and  such  as 
he  shall  thereafter  acquire. 

§  187.  Married  woman  may  release  dower  by  attorney. 

A  married  woman  of  full  age  may  release  her  inchoate  right  of  dower  in 
real  property  by  attorney  in  fact  in  any  case  where  she  can  personally  release 
the  same. 

The  heir  may  voluntarily  assign  the  widow's  dower;  the  ad- 
measurement only  fixes  the  location  and  extent,  it  does  not  confer 
the  right.  Rutherford  v.  Graham,  4  Hun,  796.  Mesne  profits 
were  not  recoverable  by  the  widow  under  the  Revised  Statutes 
until  the  assignment  of  dower.  Kyle  v.  Kyle,  67  N.  Y.  400.  A 
parol  assignment  of  dower,  followed  by  immediate  occupation,  is 
valid  and  defeats  the  seizin  of  the  heirs.  Gihhs  v.  Estey,  22  Hun, 
266.  Where  there  is  an  outstanding  life  estate  in  the  widow  of 
a  former  owner,  the  widow  of  one  of  the  heirs  of  the  latter,  upon 
the  termination  of  such  life  estate,  is  entitled  to  an  assignment  of 
dower  although  she  has  joined  in  sales  of  the  real  estate  and  re- 
ceived her  proportion  of  the  assets.  Aikman  v.  Harsell,  63  How. 
110. 

Where  the  wife  gave  a  release  of  dower  to  a  divorced  husband. 


460  DOWEE. 

held,  valid  against  a  mortgagee  with  notice  of  the  fact;  Savage  v. 
Crill,  19  Hun,  4,  affirmed,  80  IST.  Y.  630 ;  but,  during  coverture, 
a  married  woman  cannot  alien  or  bind  her  right  of  dower  as  such 
to  a  stranger,  Marvin  v.  Smith,  46  N".  Y.  571 ;  Merchants'  Bank 
V.  Thompson,  55  JST.  Y.  7;  Elmendorf  y.  Lockivood,  57  K  Y.  322; 
or  to  her  husband.  Oraham,  v.  Van  Wyck,  14  Barb.  531 ;  White 
V.  Wager,  25  N.  Y.  328 ;  Wvrums  v.  Peehles,  32  N.  Y.  423. 

A  wife  has  no  estate  in  the  lands  of  her  husband  during  his  life 
which  she  can  convey.  Her  inchoate  right  of  dower  is  but  a 
contingent  claim,  incapable  of  transfer  by  grant  or  conveyance, 
but  susceptible  only,  during  its  inchoate  state,  of  extinguishment. 
Such  an  extinguishment  can  only  be  effected  by  a  conveyance  to 
the  grantee  of  the  husband.  Where,  therefore,  the  wife  joins 
with  the  husband  in  a  conveyance  of  his  lands,  this  does  not  con- 
stitute her  a  grantor  of  the  premises,  or  vest  in  the  grantee  any 
other  or  greater  estate  than  there  is  derived  from  the  conveyance 
of  the  husband.  Witthaus  v.  Schack,  105  N.  Y.  332.  The  wife 
cannot  effectually  release  her  right  of  dower  to  a  stranger;  a 
release  to  one  not  in  possession  of  or  having  a  vested  right  in  the 
premises,  is  void.  The  fact  that  the  instrument  runs  to  the  chil- 
dren of  the  husband  does  not  effect  a  release.  A  release  to  her 
husband  would  not  be  valid;  she  can  only  release  by  joining  in 
conveyance  with  her  husband.  Armstrong  v.  Armstrong,  1  St. 
Kep.  529.  The  widow  of  a  vendee,  who  has  paid  part  of  the 
purchase  money  for  lands,  is  entitled  to  dower  subject  to  the  lien 
of  the  vendor  for  the  purchase  money,  and  with  the  equitable 
right  to  have  her  husband's  personal  estate  applied  on  the  pur- 
chase money.  Williams  v.  Kinney,  43  Hun,  1,  affirmed,  118 
N.  Y.  679.  The  court  will  not  revive  a  satisfied  mortgage  for  the 
purpose  of  limiting  the  widow's  dower  to  the  remaining  equity. 
Everson  v.  McMullen,  42  Hun,  369. 

A  feme  covert  is  not  barred  of  her  right  of  dower  by  joining 
with  her  husband  in  a  conveyance  if  she  were  a  minor  at  the  time 
of  the  acknowledgment.  Priest  v.  Cummings,  16  Wend.  617; 
Samford  v.  McLean,  3  Paige,  117;  Cunningham  v.  Knight,  1 
Barb.  399 ;  Sherman  v.  Garfield,  1  Den.  329. 

But  where  a  married  woman  of  full  age  unites  with  her  hus- 
band in  a  conveyance  of  real  property  in  which  she  is  entitled  to 
dower,  it  operates  as  an  extinguishment  of  her  right  not  only  as 
to  the  grantee  and  his  successors  in  interest,  but  also  as  to  third 
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persons.  Elmendorf  v.  Lochwood,  4  Lans.  393 ;  s.  c,  57  N.  Y. 
322 ;  Oillilan  v.  Swift,  14  Hun,  574.  A  sale  under  a  judgment 
obtained  before  the  marriage  will  divest  the  wife's  right  of  dower. 
Sanford  v.  McLean,  3  Paige,  117.  But  where  a  husband  has  con- 
veyed his  real  estate  in  trust,  a  subsequent  mortgage  executed  by 
himself  and  wife,  in  which  the  trustee  did  not  join,  does  not 
affect  the  wife's  right  of  dower.  Marvin  v.  Smith,  46  IST.  Y.  571. 
Where  the  widow  received  compensation  for  her  dower  in  other 
lands,  which  she  accepts  as  a  satisfactory  equivalent,  she  cannot 
claim  dower,  especially  after  lapse  of  time  in  which  the  lands  as 
to  which  she  claims  dower  have  been  improved.  Jones  v.  Powell, 
6  Johns.  Ch.  194.  Where,  on  a  sale  under  a  surrogate's  order, 
the  executrix  and  widow,  with  knowledge  of  the  sale,  remained 
silent,  she  was  held  estopped  as  to  dower,  the  terms  of  sale  having 
been  for  a  clear  title.     Dougherty  v.  Topping,  4  Paige,  94. 

And  where  a  testator,  by  will,  authorized  his  executors  to  sell 
his  real  estate  and  allow  the  widow  the  use  of  one-third  of  the 
proceeds  of  the  sale,  and  on  such  sale  the  widow  accepted  and 
enjoyed  the  proceeds  of  the  sale  for  a  number  of  years,  held,  she 
was  estopped  from  setting  up  any  claim  to  dower  in  the  premises 
in  the  hands  of  an  innocent  grantee  who  was  permitted  to  receive 
title  in  her  presence  and  with  the  assurance  that  her  dower  was 
extinguished,  her  acts  operate  as  an  estoppel.  Wood  v.  Seely,  32 
K".  Y.  105.  Sale  in  partition  extinguishes  the  inchoate  right  of 
dower  of  the  wife,  whether  she  be  an  adult  or  an  infant.  Jackson 
V.  Edwards,  7  Paige,  386.  But  not  unless  she  is  a  party  to  the 
action.  Yam,  Gelder  v.  Post,  2  Edw.  577.  A  judgment  against 
a  husband,  recovered  after  marriage,  will  be  a  lien  subordinate  to 
the  wife's  right  of  dower ;  such  right  attaches  to  a  surplus  in  the 
same  manner  that  judgments  do.  N.  Y.  Life  Ins.  Co.  v.  Mayer, 
12  St.  Eep.  119. 

The  wife  must  also  be  a  party  in  foreclosure,  in  order  to  bar 
her  dower.  Mills  v.  Van  Voorhis,  20  N.  Y.  412.  Where  the 
wife  agreed  to  accept  an  annuity  in  satisfaction  for  her  mainte- 
nance and  dower,  if  the  agreement  is  violated  by  the  husband, 
dower  is  not  barred.  Day  v.  West,  2  Edw.  592.  An  ante-nuptial 
agreement  for  a  settlement  not  carried  into  effect  by  the  husband 
in  his  lifetime,  is  not  a  bar  of  the  wife's  dower.  Pierce  v.  Pierce, 
9  Hun,  50 ;  s.  c,  71  N".  Y.  154.  Nor  is  an  agreement  with  her 
husband  that  in  consideration  of  her  enjoyment  of  her  separate 
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property  she  should  relinquish  dower  a  bar.     Tovmsend  v.  Town- 
se-nd,  2  Sandf.  711. 

A  widow's  receipt  for  years  of  ome-third  of  the  rents  reserved 
on  her  husband's  demise  will  not  bar  her  dower.  Ellicott  v. 
Hosier^  7  N.  Y.  201.  A  statutory  foreclosure  and  sale  under  a 
purchase-money  mortgage  bars  the  wife's  right  of  dower,  although 
she  did  not  join  in  the  mortgage.  Brachett  v.  Bauan,  50  N.  Y.  8. 
The  recital  that  a  mortgage  was  given  for  purchase  money,  if 
untme  in  fact,  will  not  bar  the  wife's  right  of  dower.  Taylor 
V.  Post,  30  Hun,  446.  A  quitclaim  or  release  by  a  married 
woman  to  a  stranger  to  the  title  is  insufficient  to  divest  her  of  her 
right  of  dower.  Merchants'  Bank  v.  Thompson,  55  E".  Y.  7. 
But  it  seems  an  effectual  release  of  dower  may  be  made  to  a  ten- 
ant for  life,  remainderman  or  other  owner  of  less  than  the  legal 
fee.     Elmendorf  v.  Lochwood,  57  IST.  Y.  322. 

Dower  cannot  be  barred  by  the  wife's  agreement,  in  articles  of 
separation,  to  release  her  dower  in  her  husband's  Jand,  although 
she  accepts  the  pecuniary  provision  thereby  made  for  her  mainte- 
nance. Ouidet  V.  Brown,  3  Abb.  N.  C.  295.  The  dower  of  a 
wife  in  mortgaged  premises  is  not  barred  by  a  foreclosure  in  which 
the  only  allegation  was  that  she  claimed  an  interest  subsequent 
to  the  mortgage,  when  she  was  the  wife  of  the  mortgagor  when 
the  mortgage  was  executed.  Ocumpaugh  v.  Wing,  12  Week.  Dig. 
566.  A  wife  of  a  part  owner,  who  was  a  party  in  partition,  is 
barred  by  the  decree,  although  the  husband  died  before  judgment. 
Jordan  v.  Van  Epps,  85  IST.  Y.  427.  But  a  partition  in  which 
the  widow  appeared  and  claimed  dower,  but  no  decree  was  made 
granting  dower  to  her,  was  held  not  a  bar  .  Matter  of  Hughes,  3 
Eedf.  18. 

Where  a  deed  from  husband  to  wife  is  declared  to  be  fraudu- 
lent as  to  bis  creditors,  and  a  sale  is  ordered,  this  does  not  divest 
her  inchoate  right  of  dower ;  the  court  cannot  direct  a  payment  to 
her  out  of  the  proceeds,  of  the  estimated  value  of  her  interest. 
Lowry  v.  Smith,  9  Hun,  514.  A  widow  may  maintain  an  action 
to  set  aside  a  deed  of  trust  for  the  benefit  of  creditors,  executed  by 
himself  and  her  husband,  on  the  ground  of  fraudulent  representa- 
tions. Witthaus  V.  SchacJc,  24  Hun,  328.  "V^Tiere  a  deed  is  de- 
clared void,  the  release  by  the  grantor's  wife  of  her  right  of  dower 
fails,  as  being  to  a  strnnger  to  the  title.  Ham,mond  v.  Permock,  5 
Lans.  358 ;  s.  c.  affi.rmed,  61  IST.  Y.  145. 


DOWEE.  463 

The  provisions  of  the  Eevised  Statutes  that  no  judgment  or 
decree  procured  against  the  husband  and  no  la.ches  or  default  of 
his  shall  prejudice  the  wife's  right  to  dower,  do  not  apply  to  a 
judgment  recovered  against  the  wife.  Feitner  v.  Roeger,  15  St. 
Eep.  377. 

Where  husband  and  wife  were  tenants  by  entirety  and  were 
divorced  in  an  action  brought  by  the  husband,  who  remarried,  it 
was  held  that  the  effect  of  the  divorce  was  to  constitute  the  tenancy 
only  in  common  and  that  the  second  wife  was  entitled  to  dower  in 
the  husband's  one-half  of  the  premises.  8telz  v.  Schrech,  32  St. 
Eep.  133. 

The  statute  authorizing  the  sale  of  land  in  an  action  to  ad- 
measure dower,  does  not  affect  inchoate  right  of  dower  in  the 
wife  of  the  heir,  if  she  is  not  a  party  to  the  action  for  the  admeas- 
urement of  the  dower  of  the  widow  of  the  ancestor.  Jourdan  v. 
Earan,  56  Supr.  Ct.  185;  s.  c,  18  St  Kep.  858,  3  K  Y.  Supp. 
541. 

As  to  rights  of  the  widow  in  a  peculiar  case,  see  Everson  v.  Mc- 
Mullen,  113  N.  Y.  293. 

A  release  executed  by  a  wife  in  connection  with  her  husband's 
deed  to  a  purchaser,  although  if  made  to  a  stranger  would  have 
been  void,  is  in  such  case  valid  to  free  the  premises  from  her 
dower  right.     Irving  v.  Campbell,  18  St.  Rep.  966. 

Plaintiff's  husband  was  the  owner  of  an  interest  in  certain  real 
property,  subject  to  a  mortgage  given  by  his  grantors ;  such  interest 
was  sold  in  bankruptcy  proceedings  to  defendants,  subject  to  said 
mortgage,  and  also  to  plaintiff's  inchoate  right  of  dower;  defend- 
ants refused  to  pay  interest  on  the  mortgage  for  the  purpose  of 
compelling  a  foreclosure  in  order  to  cut  off  plaintiff's  right  of 
dower,  and  on  the  sale  purchased  it  for  the  amount  of  the  mort- 
gage; held,  that  defendants  owed  a  duty  to  plaintiff  to  apply  the 
fund  left  in  their  hands  to  the  payment  of  the  mortgage,  so  as  to 
relieve  her  right  from  extinguishment  by  a  foreclosure  and  sale ; 
that  their  purchase  at  the  sale  was  inconsistent  with  their  duty 
to  her,  and,  therefore,  that  the  judgment  and  purchase  were  not  a 
bar  to  her  recovery  of  dower.     Munroe  v.  Crouse,  36  St  Eep.  772. 

A  wife  acquires  no  inchoate  right  of  dower  in  lands  inherited 
by  her  husband  if  they  are  estates  in  remainder  and  not  in  pos- 
session, and  she  has  no  rights  therein  which  interfere  with  her 
husband  in  dealing  with  such  estates,  and  he  may  subject  them  to 
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such  liens  as  he  may  choose.  Her  claim  can  only  be  asserted 
through  her  husband's  title  to  the  lands;  if  her  title  in  the  real 
estate  came  to  him  subject  to  a  lien,  her  dower  therein  is  also  sub- 
ject to  such  lien.     Clark  v.  Clark,  84  Hun,  362,  32  Supp.  325. 

A  settlement  of  an  inchoate  right  of  dower  entered  into  with 
the  advice  of  counsel,  held  a  bar  to  an  action  for  admeasurement 
of  dower.  Spcmnocchia  v.  Loeiv,  87  Hun,  16Y,  67  St.  Kep.  736, 
33  Supp.  1050,  affirmed,  156  N.  Y.  660. 

A  widow  has  no  dower  in  real  estate  of  a  partnership  of  which 
her  husband  was  a  member.  Riddell  v.  Riddell,  85  Hun,  482,  33 
Supp.  99,  66  St.  Eep.  702;  Dawson  v.  Parsons,  10  Misc.  428, 
63  St.  Rep.  320,  31  Supp.  78. 

A  right  to  dower  cannot  be  asserted  with  respect  to  lands  pur- 
chased with  the  husband's  money,  but  not  conveyed  or  agreed  to 
be  conveyed  to  him.  Phelps  v.  Phelps,  143  IST.  Y.  197,  38  N.  E. 
Eep.  280,  62  St.  Eep.  156,  reversing  75  Hun,  577. 

The  act  of  the  committee  of  a  lunatic  in  joining  with  her  hus- 
band in  executing  a  deed,  does  not  extinguish  her  inchoate  right  of 
dower.  Matter  of  Dunn.,  64  Hun,  18,  45  St.  Eep.  830,  22  Civ. 
Pro.  E.  118,  18  Supp.  723. 

A  release  of  dower  made  directly  to  the  husband  does  not  divest 
the  wife's  right.  Wightman  v.  Schliefer,  45  St.  Eep.  698,  18 
Supp.  551. 

But,  under  chapter  300  of  the  Laws  of  1878,  providing  that  a 
married  woman  may  execute  a  power  of  attorney  in  the  same  man- 
ner as  if  she  were  single,  the  wife  may  give  a  power  of  attorney 
to  her  husband  authorizing  him  to  execute  a  release  of  her  right 
of  dower.  Wronkom  v.  Oakley,  133  IST.  Y.  505,  45  St.  Eep.  882, 
28  Abb.  N.  C.  409,  reversing  64  Hun,  217,  45  St.  Eep.  835,  19 
Supp.  51. 

Where  it  appeared  that  in  the  lifetime  of  her  husband,  who 
was  a  lunatic,  a  woman  had,  for  a  valuable  consideration,  executed 
to  his  committee  a  release  of  her  dower  right  and  had  retained 
the  consideration  for  seventeen  years  after  her  husband's  death, 
without  making  any  demand  for  admeasurement  of  dower,  it  was 
held  her  right  to  dower  was  barred.  Doremus  v.  Doremus,  66 
Hun,  111,  49  St.  Eep.  800,  21  Supp.  13. 

Where  a  married  woman  released  her  inchoate  right  of  dower 
for  a  money  consideration  prior  to  her  husband's  death,  she  can- 
not after  that  event  maintain  an  action  for  admeasurement  of 
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dower  on  the  ground  of  fraud  in  procuring  the  release,  without 
paying  or  tendering  the  amount  received  by  her.  Sparmachia  v. 
Loem,  87  Hun,  167,  33  Supp.  1050,  67  St.  Rep.  736,  affirmed, 
156  N.  Y.  660. 

An  ante-nuptial  contract  in  order  to  bar  a  woman's  dower  must 
be  upon  a  valuable  consideration  and  not  be  a  merely  nominal 
provision.  Oraham  v.  Graham,  67  Hun,  329,  51  St.  Eep.  789, 
22  Supp.  299.  It  was  further  held  on  appeal,  143  N.  Y.  573,  38 
New  Eng.  Rep.  722,  that  where  it  appeared  that  a  release  of  dower 
■was  not  a  condition  of  the  engagement,  that  no  negotiation  in  re- 
lation thereto  was  had  prior  to  the  execution  of  the  instrument, 
that  the  husband  stated  he  wanted  it  arranged  so  that  he  could 
buy  and  sell  real  estate  without  interference,  and  refused  to  marry 
unless  this  was  done,  but  did  not  explain  that  it  would  be  a  re- 
lease of  dower;  that  no  consideration  therefor  was  given  and  no 
provision  made  for  her  support  and  that  she  acted  without  the  aid 
of  counsel ;  that  she  was  entitled  to  her  dower  right. 

The  foreclosure  of  a  purchase-money  mortgage  does  not  cut  ofE 
the  inchoate  right  of  dower  of  the  mortgagor's  wife,  unless  she  is 
made  a  party  to  the  foreclosure  suit,  and  the  mortgagor  who  buys 
in  the  property  as  to  her  becomes  merely  a  mortgagee  in  possession. 
Campbell  v.  Ellvjanger,  81  Hun,  259,  62  St.  Rep.  754,  30  Supp. 
792. 

Where  the  wife  of  the  ovraier  did  not  join  in  the  first  of  two 
mortgages,  but  joined  in  the  second,  which  was  foreclosed,  and 
thereafter  the  first  mortgage  was  foreclosed  and  purchase  there- 
under made  by  the  mortgagor's  predecessor  in  title,  it  was  held 
that  the  dower  right  was  cut  off  by  the  first  mortgage  and  was 
not  revived  by  the  second.  Calder  v.  Jenkins,  42  St,  Rep.  38, 
16  Supp.  797. 

The  only  provisions  of  the  statute  relating  to  the  relinquish- 
ment of  dower  by  a  woman  before  marriage,  are  those  which  au- 
thorize her  to  relinquish  her  dower  on  receiving  an  equivalent  for 
it  by  way  of  jointure.     Enrds  v.  Ennis,  48  Hun,  11. 

An  ante-nuptial  contract,  bars  dower,  but  it  will  be  rigidly 
scrutinized  and  held  toid  if  procured  by  deception  or  false  pre- 
tences ;  the  burden  of  showing  good  faith  is  clearly  on  the  husband, 
where  the  txrovision  made  is  disproportionate  and  inadequate. 
Pierce  v.  Pierce,  71  N.  Y.  154.  See  Curry  v.  Curry,  10  Hun, 
366. 

Actions,  Vol.  1  —  30 
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In  an  action  brouglit  by  a  widow  against  the  executrix  of  her 
daughter  to  recover  upon  an  agreement  executed  by  the  daughter, 
in  which  she  promised  to  pay  to  her  mother  one  year  from  the 
death  of  the  latter's  husband  the  value  of  the  widow's  dower  in- 
terest in  premises  which  she  and  her  husband  had  by  deed,  exe- 
cuted concurrently  with  the  agreement,  conveyed  to  the  daughter, 
the  object  being,  as  set  forth  in  the  deed,  to  release  the  mother's 
dower  right  in  such  premises  as  against  mortgages  which  the 
daughter  and  her  husband  had  executed  thereon,  it  is  erroneous 
for  the  court,  upon  proof  that  the  mortgages  have  been  paid  and 
discharged  of  record,  and  that  the  widow  is  in  occupation  of  the 
premises  as  devisee  for  life  under  the  will  of  her  daughter,  to 
direct  a  verdict  for  the  defendant  upon  the  ground  that  the  pur- 
poses of  the  written  agreement  had  been  fulfilled;  in  such  a  case 
the  jury  should  have  been  permitted  to  pass  upon  the  question 
whether  the  agreement  was  ever  delivered  as  a  contract,  and,  if 
so,  whether  it  was  superseded  by  the  deed.  AUyn  v.  Hopkins,  25 
App.  Div.  424,  49  Supp.  540. 

A  power  of  attorney  given  by  a  husband  and  wife  authorizing 
the  attorney  "  to  sell  and  mortgage  any  of  my  property  and  give 
in  our  name  good  deeds  therefor,  the  attorney's  deed  or  mortgage 
to  be  deemed  our  act  and  deed,"  it  was  held  that  it  was  the  inten- 
tion of  the  wife  to  authorize  the  attorney  to  make  a  conveyance  of 
lands  of  the  husband  which  released  her  right  of  dower.  Plcdi  v. 
Fiiick,  60  App.  Div.  312,  70  Supp.  74. 

Where  a  wife  executes  a  deed  with  her  husband,  she  cannot 
retract  after  his  death  and  seek  to  have  her  dower  admeasured. 
Lee  V.  Timhen,  10  App.  Div.  213,  41  Supp.  979. 

The  right  of  a  widow  to  dower  is  not  affected  by  her  execution 
of  a  deed  with  her  husband  during  his  lifetime,  when  such  deed 
was  not  delivered.  DuncTclee  v.  Bidler,  25  Misc.  680,  56  Supp- 
32r. 

A  wife  joining  with  her  husband  in  a  deed  of  property  owned 
by  him,  which  was  not  to  be  delivered  until  his  death  and  con- 
stituted part  of  a  scheme,  not  carried  out,  by  which  the  husband 
vas  to  dispose  of  his  property  and  render  the  wife  some  equiva- 
lent for  her  dower  interest,  who  surrenders  possession  of  tiie  deed 
to  the  grantee  on  the  faith  of  false  representations  made  by  him, 
will  not  be  bnrred  of  her  dower  interest  in  the  premises  by  a 
sub?eaiient  delivery  of  the  deed  to  the  grantee  by  the  husband 
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without  her  consent.  Newton  v.  Newton,  52  App.  Div.  96,  64 
Supp.  981. 

In  Matter  of  Grotrian,  35  Misa  257,  71  Supp.  842,  it  was  held 
that  a  direction  that  the  executors  set  apart  and  apply  out  of  the 
income  of  the  testator's  estate  a  sum  for  the  benefit  of  the  tes- 
tator's wife,  to  be  used  for  her  care  and  maintenance  during  her 
life,  did  not  bar  her  claim  to  dower,  thought  the  sum  proved  to 
be  equal  to  the  whole  income  of  the  estate. 

It  was  further  held  that  tlie  widow  being  an  incompetent,  an 
order  cannot  be  granted  at  the  instance  of  her  committee  directing 
him  to  execute  an  instrument  on  her  behalf,  electing  to  take  from 
the  proceeds  of  the  sale  of  real  estate  to  pay  debts  a  gross  sum 
equivalent  to  the  value  of  her  right  of  dower. 

A  release  made  by  a  wife  in  her  husband's  lifetime  is  insuffi- 
cient to  bar  dower,  unless  it  appeared  that  she  received  some  suit- 
able pecuniary  provision  in  lieu  of  dower.  DworsJcy  v.  Arndt- 
stein,  29  Api3.  Div.  274,  51  Supp.  597. 

Under  §  186  of  the  real  property  law  a  woman,  who  has  ob- 
tained a  limited  divorce  from  her  husband,  may  release  to  him 
her  inchoate  right  of  dower  in  property  owned  by  him,  or  which 
he  may  afterwards  acquire.  Schlesin-ger  v.  Kli/ngert,  112  App. 
Div.  853,  98  Supp.  545.  Further  holding  that  such  release  is 
valid  even  though  it  was  given  pursuant  to  stipulation  in  the 
divorce  proceedings  in  which  the  husband  acknowledged  the  wife 
had  a  good  cause  of  action  and  had  consented  to  the  entry  of  judg- 
ment of  separation,  where,  upon  the  trial,  the  court  examined  the 
wife  to  see  whether  she  understood  the  effect  of  her  agreement  to 
execute  the  release. 

The  right  of  dower  is  highly  favored  in  law,  and  cut  off  only  by 
an  unequivocal  act  of  the  dowress,  or  by  proceedings  in  which 
the  right  of  dower  is  clearly  and  legally  brought  in  question. 
Fern  v.  OsterJiout,  11  App.  Div.  319,  42  Supp.  450. 

Sub.  6.    How  Dower  Affected  by  Divorce.     Laws  1896,  Chap.  547, 

§§  176,  182. 

S  176.   Wben  AovreT  barred  by  misconduct. 

In  case  of  a  divorce,  dissolving  the  marriage  contract,  for  the  misconduct  of 
the  wife,  she  shall  not  be  endowed. 

§  182.  Wben  provision  in  lien  of  dower  is  forfeited. 

Every  jointure,  devise  and  pecuniary  provision  in  lieu  of  dower  is  forfeited 
by  the  woman  for  whose  benefit  it  is  made,  in  *  case  in  which  she  would 
forfeit  her  dower;  and  on  such  forieiture,  an  estate  so  conveyed  for  jointure, 
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or  devise,  or  a  pecuniary  provision  so  made,  immediately  vests  in  the  person 
or  legal  representatives  of  the  person  in  whom  they  would  have  vested  on  the 
determination  of  her  interest  therein,  by  her  death. 

Provision  is  also  made  by  §§  1759  and  1760  of  the  Code 
with  reference  to  the  dower  interest  of  the  wife  in  case  of  a 
divorce  obtained  by  her  or  her  husband.  These  sections  are  suV 
stituted  for  the  provisions  of  2  K.  S.  146,  §§  43,_45,  46,  and  47. 

Under  the  Revised  Statutes  the  adultery  of  the  wife  bars  dower 
only  where  there  is  a  decree  of  divorce.  Reynolds  v.  Beynolds,  24 
Wend.  193;  Cooper  v.  Whitney,  3  Hill,  95;  Schiffer  v.  Pruden,  7 
J.  &  S.  167 ;  Pitts  V.  Pitts,  52  IST.  Y.  593 ;  Bundle  v.  Van  Inwegan, 
9  Civ.  Pro.  R.  328.  The  forfeiture  is  not  a  consequence  of 
the  offence  but  of  the  judgment  founded  thereon ;  and  where,  in  an 
action  of  divorce  a  vinculo,  brought  by  sn  husband  against  the 
wife,  the  referee  found  the  wife  guilty  of  adultery,  but  also  found 
the  husband  guilty  of  the  same  offence,  and  a  judgment  was  en- 
tered dismissing  the  complaint;  held,  that  the  wife  had  not  lost 
her  right  of  dower.     Schiffer  v.  Pruden,  64  IT.  Y.  47. 

A  divorce  a  mensa  et  thoro  does  not  bar  the  right  of  dower. 
Day  V.  West,  2  Edw.  Ch.  292.  A  divorce  dissolving  the  marriage 
for  the  husband's  adultery  does  not  bar  the  wife's  right  of  dower. 
An  absolute  divorce,  for  causes  arising  after  the  marriage,  is 
governed  by  statute;  it  is  prospective  in  its  operation,  and  has  no 
other  effect  upon  the  marriage  relation  than  such  as  is  declared  by 
statute.  Wait  v.  Wait,  4  N.  Y.  95 ;  Forrest  v.  Forrest,  6  Duer. 
102.  The  same  rule  applies  in  case  of  limited  divorce.  Cram  v. 
Cavana,  62  Barb.  109.  A  marriage  within  this  State,  of  a  woman 
with  a  man  who  has  been  divorced  for  his  own  adultery,  the  former 
wife  being  living  at  the  time  of  such  marriage,  is  void,  and  she 
is  not  entitled  to  dower  in  his  property.  Cropsy  v.  Ogden,  11  N. 
Y.  228. 

A  wife  who  has  obtained  a  divorce  in  her  favor  is  entitled,  not- 
withstanding her  marriage,  upon  her  former  husband's  death,  to 
dower  in  his  real  property,  and  to  one-third  of  his  personal  prop- 
erty; Van,  Voorhis  v.  Brininall,  23  Hun,  260,  reversed,  on  other 
grounds,  86  N.  Y.  18 ;  but  a  woman  divorced  a  vinculo  for  the 
adultery  of  her  husband,  is  not  entitled  to  dower  in  lands  of  which 
he  became  seized  after  divorce;  otherwise,  however,  as  to  lands 
of  which  he  was  seized  during  coverture  and  previousi  to  the 
divorce.    Kade  v.  Lauber,  16  Abb.  (N.  S.)  288.     The  provision 
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of  §  1759,  subdivision  4,  is  as  follows:  "  Where  final  judgment 
is  rendered  dissolving  the  marriage,  the  plaintiff's  inchoate  right 
of  dower  in  any  real  property  of  which  the  defendant  then  is  or 
was  theretofore  seized,  is  not  affected  by  the  judgment." 

The  statute  of  another  State  declaring  the  effecst  of  the  desertion 
by  a  wife  from  her  husband  to  be  to  bar  her  dower,  can  have 
no  force  or  effect  in  this  State.  Bvmdle  v.  Van  Inwegcm,  9  Civ. 
Pro.  E.  328. 

The  dower  of  the  wife  divorced  in  another  State  is  to  be  con- 
strued by  the  laws  of  this  State,  and  to  deprive  her  of  her  dower 
here,  the  misconduct  provided  for  by  the  Revised  Statutes  must  be 
adultery,  and  where  the  decree  was  based  upon  the  abandonment 
of  her  husband,  she  does  not  forfeit  her  right  Van  Cleaf  v. 
Burm,  133  N.  Y.  540,  44  St.  Eep.  98,  reversing  62  Hun,  250, 
42  St.  Eep.  26,  16  Supp.  667. 

Willful  desertion  and  absence  of  a  wife  from  her  husband,  for 
which  he  has  procured  an  absolute  divorce,  in  another  State,  which 
is  valid,  and  effectual  against  the  wife,  will  deprive  her  of  dower. 
Van  Chaf  v.  Bums,  43  Hun,  461,  reversed,  118  N.  Y.  549. 

A  woman  is  entitled  to  dower  in  lands  acquired  by  her  husband 
after  her  divorce  from  him,  where  she  retains  her  right  to  dower, 
he  being  the  party  in  fault.  Kade  v.  Lmiher,  16  Abb.  (IST.  S.) 
288. 

Where  a  marriage  has  been  annulled  by  a  judicial  decree  upon 
the  ground  that  when  it  was  contracted  the  husband  had  another 
wife  living,  who  had  absented  herself  for  more  than  five  successive 
years  immediately  preceding  the  second  marriage,  without  being 
known  by  him  to  be  living,  although  until  it  was  annulled  it  was 
voidable  only  and  not  void,  the  wife  is  not  entitled  to  dower  in 
the  real  estate  owned  by  the  husband  at  the  date  of  the  decree. 
Price  V.  Price,  124  N.  Y.  589,  reversing  33  Hun,  76,  and  distin- 
guishing Wait  V.  Wait,  4  N.  Y.  95  ;  Jones  v.  Zoller,  29  Hun,  551, 
32  Hun,  280,  37  Hun,  229,  104  N.  Y.  418 ;  Brower  v.  Bowers,  1 
Abb.  Ct.  of  App.  Dec.  214;  Griffin  v.  Banks,  37  N.  Y.  621. 

The  wife  is  deprived  of  her  right  of  dower  by  a  decree  of  divorce 
obtained  by  her  in  another  State  upon  constructive  service  of 
process  upon  her  husband,  where  the  property  was  acquired  by  the 
husband  after  the  decree;  and  she  cannot,  in  an  action  to  recover 
dower,  question  the  jurisdiction  of  the  court  to  grant  the  divorce 
in  her  ovm  action.  StarhucJc  v.  Starhuck,  173  'N.  Y.  503,  revers- 
ing 62  App.  Div.  437,  71  Supp.  104. 
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Where  a  wife  obtained  a  judgment  of  separation  in  New  York, 
and  thereafter  procured  a  divorce  in  Kansas  on  the  ground  of 
cruelty,  without  personal  service  on  the  husband,  or  his  appear- 
ance and  afterward  married,  she  cannot  recover  dower  in  lands 
thereafter  acquired  by  the  husband,  or  which  lie  owned  at  the  time 
of  the  divorce.     Voke  v.  Piatt,  48  Misc.  273,  96  Supp.  725. 

It  was  held  in  Nichols  v.  Park,  78  App.  Div.  95,  79  Supp.  547, 
that  with  respect  to  land  or  an  interest  in  land  acquired  by  the 
husband  subsequent  to  a  divorce,  terminating  the  marriage  rela- 
tion, no  dower  right  could  attach.  Citing  Matter  of  Ensign,  103 
N.  Y.  284. 

Sub.  7.     Eig^ht  of  Widow  to  Quarantine  and  Crops.    Laws  1896, 
Chap  547,  §§  184,  185. 

§   184.  Widow's  quarantine. 

A  widow  may  remain  in  the  chief  house  of  her  husband  forty  days  after  his 
death,  whether  her  dower  is  sooner  assigned  to  her  or  not,  without  being  liable 
to  any  rent  for  the  same;  and  in  the  meantime  she  may  have  her  reasonable 
sustenance  out  of  the  estate  of  lier  husband. 

§    185.  Widoiv  may  becineatli  a  crop. 

A  woman  may  bequeath  a  crop  in  the  ground  of  land  held  by  her  in  dower. 

A  widow  is  entitled  to  grains  and  fruits  ungathered  at  the  time 
of  the  assignment  of  dower,  but  if  dower  has  not  been  assigned 
and  she  takes  them,  she  is  liable  to  the  heir  and  cannot  retain  a 
third,  either  as  dowress  or  distributee.  Kain  v.  Fisher,  6  IsT.  Y. 
597,  cited,  Matter  of  Chamberlain,  140  N.  Y.  392;  see  Clark  v. 
Ballorf,  1  T.  &  C.  58. 

ARTICLE    II. 

lilMITATIOH  OF  THE  ACTIOST  BY  LAPSE  OF   TIME.     §  1596. 

§   1596.   [Am'd,  1882.]     Idmitation  of  action  for  do-nrer. 

An  action  for  dower  must  be  commenced  by  a  widow,  within  twenty  years 
after  the  death  of  her  husband;  but  if  she  is,  at  the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  by  this  section. 
And  if  at  any  time,  before  such  claim  of  dower  has  become  barred  by  the 
above  lapse  of  twenty  years,  the  owner  or  oivners  of  the  lands  subject  to  such 
dower,  being  in  possession,  shal'  have  recognized  such  claim  of  dower  by  any 
statement  contained  in  a  writing  under  seal,  subscribed  and  acknowledged  in 
the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if  by  any  judg- 
ment or  decree  of  a  court  of  record  within  the  same  time  and  concerning  the 
lands  in  question,  wherein  such  owner  or  owners  were  parties,  such  right  of 
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dower  shall  have  been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous  to  such  acknowl- 
edgment in  writing  or  such  recognition  by  judgment  or  decree,  is  not  a  part  of 
the  time  limited  by  this  section. 

Demand  of  dower  before  suit  brought  is  not  necessary.  Jackson 
T.  Churchill,  1  Cow.  287 ;  Ellicott  v.  Mosier,  1  N.  Y.  201.  The 
widow's  omission  to  demand  her  dower  will  not  prejudice  her  claim 
to  damages.  Hitchcock  v.  Harrington,  6  Johns.  290.  Under  the 
former  Code  an  action  would  lie  to  have  dower  admeasured  and 
for  the  rents  and  profits.  Brown  v.  Brown,  31  How.  481.  It  is 
no  objection  to  the  action  that  the  party  was  not  in  actual  pos- 
session of  the  lands  out  of  which  dower  is  claimed,  or  that  six 
months  have  not  elapsed  since  the  death  of  her  husband.  Town- 
send  V.  Townsend,  2  Sandf.  711.  It  was  said  by  Chancellor 
Kent  (Commentaries,  vol.  4,  p.  72),  that  the  jurisdiction  of  Chan- 
cery over  the  claim  of  dower  has  been  thoroughly  examined,  clearly 
asserted  and  definitely  established.  Hazen  v.  Thurber,  4  Johns. 
Ch.  604;  Badgley  v.  Halsey,  4  Paige,  98;  Swain  v.  Perrine,  5 
Johns.  Ch.  (482 ;  Hale  v.  James,  6  Johns.  Ch.  258 ;  Russell  v. 
Austin,  1  Paige,  192 ;  Bell  v.  The  Mayor  of  New  York,  10  Paige, 
49.  The  Statute  of  Limitations  cannot  be  interposed  as  a  bar 
where  the  widow  has  been  in  possession  of  her  dower  either  with 
or  without  suit,  and  has  been  subsequently  ousted.  Sayre  v. 
Wimer,  8  Wend.  661 ;  Payne  v.  Becker,  87  N.  Y.  153 ;  Sayles  v. 
Naylor,  5  St.  Rep.  816.  The  receipt  by  the  widow  of  one-third 
of  the  rent  of  the  real  estate,  in  lieu  of  dower,  for  several  years 
after  the  death  of  her  husband,  does  not  constitute  an  assignment 
of  dower  or  bar  her  action.    Aikman  v.  Harsell,  98  N.  Y.  186. 

In  Wetyen  v.  Pick,  lYS  IST.  Y.  223,  affirming  90  App.  Div.  43, 
85  Siipp.  592,  the  court  considers  the  effect  of  §  1596  as  a  stat- 
ute of  limitations,  discussing  Ha/yden  v.  Pierce,  144  N.  Y.  512 ; 
Titus  V.  Poole,  145  N".  Y.  414,  and  Hamilton  v.  Royal  Ins.  Co., 
156  N.  Y.  327,  arriving  at  the  conclusion  that  §  1596  stands  by 
itself  and  contains  a  different  and  unusual  limitation  especially 
prescribed  by  law,  and  is  not  affected  by  the  provisions  of  the  Code 
dealing  with  the  limitation  of  time  in  enforcing  civil  actions.  The 
effect  of  §  1597  is  also  considered,  and  it  is  held  that  under  the 
facts  developed  in  that  case,  the  statute  of  limitations  had  run 
against  the  plaintiff  and  that  her  claim  for  dower  was  barred. 
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ARTICLE    III. 

THE   BEHEDY  AND  PARTIES   TO   THE   ACTIOIT. 

§  1597-  Against  whom  action  to  be  brought,  472. 

§  1598.    Who  may  be  joined  as  defendants,  472. 

§  1 5 99-  ^'^•j  "Inhere  defendants  claim  in  severalty,  472. 

§  1597.  Against  'whom  action  to  be  brought. 

Where  the  property,  in  which  dower  is  claimed,  is  actually  occupied,  the 
occupant  thereof  must  be  made  defendant  in  the  action.  Where  it  is  not  so 
occupied,  the  action  must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  interest  therein,  at  the 
time  of  the  commencement  of  the  action. 

§   1598.  Who  may  be  joined  as  defendants. 

In  either  of  the  eases  speeiiied  in  the  last  section,  any  other  person,  claiming 
title  to,  or  the  right  to  the  possession  of,  the  real  property  in  which  dower  is 
claimed,  may  be  joined  as  defendant  in  the  action. 

§   1599.  Id.;  irhere  defendants  claim  in  severalty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real  property  of  which 
the  plaintiff's  husband  died  seized,  or  in  all  the  real  property  which  he  aliened 
by  ore  conveyance,  all  the  persons  in  possession  of,  or  claiming  title  to,  the 
property,  or  any  part  thereof,  may  be  made  defendants,  although  they  possess 
or  claim  title  to  different  portions  thereof  in  severalty. 

The  Supreme  Court,  of  course,  by  virtue  of  its  general  powers, 
has  jurisdiction  in  actions  for  dower  —  §  217,  Code  of  Civ.  Pro. 
—  and  the  county  courts  —  §  340,  subd.  1.  The  provisions  giving 
a  surrogate  jurisdiction  in  matters  of  dower  were  not  re-enacted, 
that  remedy  being  regarded  by  the  eodifiers  as  superfluous. 

It  is  said  by  the  eodifiers  that  the  present  chapter  is  a  substitute 
for  the  four  methods  heretofore  existing,  to  which  a  widow  claim- 
ing dower  might  resort,  viz. :  1.  An  action  of  ejectment  for  dower 
brought  against  the  person  in  possession,  in  which,  after  her  title 
has  been  established,  her  portion  was  admeasured.  2.  Proceed- 
ings for  the  admeasurement  of  dower  to  be  taken  in  the  Supreme 
Court,  a  County  Court  or  a  Superior  City  Court,  or  before  a 
surrogate  against  the  tenant  of  the  freehold,  and  to  be  followed, 
if  necessary,  by  an  action  of  ejectment  for  the  portion  so  admeas- 
ured. 3.  A  suit  in  equity  in  which  both  the  right  of  the  plaintiff 
and  the  portion  to  be  assigned  her  were  to  be  determined.  4.  An 
action  for  the  admeasurement  of  dower.  The  inchoate  right  of 
dower  is  deemed  a  subsisting  and  valuable  interest.  Staele  v. 
Ward,  30  Hun,  555. 

In  an  action  by  a  widow  for  an  assignment  of  dower  and  for  her 
just  proportion  of  the  rents  and  profits  thereof,  all  the  heirs-at-law 
are  proper  parties  to  the  action,  although  it  is  alleged  that  part 
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only  of  the  heirs-at-law  have  been  in  possession  and  have  received 
the  rents  and  profits  of  the  whole  premises.  Van  Name  v.  Van 
Name,  23  How.  247.  But  only  such  parties  as  have  present  inter- 
ests in  the  real  estate,  which  is  the  subject  of  an  action  to  admeas- 
ure dower,  are  necessary  parties  thereto.  O'Connor  v.  Oa/rrigan, 
17  Week.  Dig.  302. 

Ejectment  for  dower  will  lie  against  a  tenant  who  had  an  estate 
less  than  a  freehold.  A  widow  entitled  to  dower  in  a  block  of  city 
lots  may  maintain  the  action  against  the  occupant  of  a  single  floor 
of  a  store  erected  on  one  lot,  which  floor  the  occupant  has  hired  for 
one  year.     Ellicott  v.  Hosier,  7  N.  Y.  201. 

The  effect  of  §  1597  is  to  prevent  an  action  for  dower  being 
brought  except  against  a  person  who  comes  within  one  of  the 
categories  stated  in  the  section  either  as  occupant,  or  one  exercising 
acts  of  ownership  or  claiming  title  to  the  premises.  Connolly  v. 
Newton,  85  Hun,  552. 

AETICLE    IV. 

PLEADDIG    AMD    MISCEIiLANEOTTS    MATTEKS    OF    FBACTZCE. 

Sudd.  I.  Pleading,  473. 

§  1606.   Complaint,  473. 
Subd.  2.   Matters  of  practice,  476. 
Subd.  3.   Miscellaneous  provisions,  481. 

§  1605.   Collusive  recovery  not  to  prejudice  infants,  481. 

§  1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given,  482. 

I  1625.    Certain  provisions  of  article  second  made  applicable,  482. 

Sub.  1.     Pleading.     §  1606. 

§  1606.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the  property,  as  pre- 
scribed in  section  1511  of  this  act;  and  must  set  forth  the  name  of  the  plain- 
tiffs husband. 

As  to  action  by  owner  to  determine  widow's  claim  to  dower,  see 
§§  1647,  1648.  A  complaint  asking  to  have  dower  set  off  under 
the  Eevised  Statutes  was  not  objectionable  on  the  ground  that 
defendant  was  not  in  the  actual  possession  of  the  lands,  or  that  six 
months  had  not  elapsed  since  the  death  of  the  husband.  Townsend 
V.  Townsend,  2  Sandf.  711. 

Where  the  complaint,  in  an  action  brought  to  have  dower  of 
defendant,  a  widow,  set  off,  admits  the  right  of  dower,  it  is  not 
necessary  to  allege  defendant  claims  dower ;  such  an  allegation  is 
only  necessary  where  plaintiff  denies  defendant's  right  and  seeks 
an  adjudication  barring  her.     Linden  v.  Dotsch,  40  Hun,  239. 
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Where  in  the  complaint  the  description  of  the  premises  does  not 
conform  to  the  requirements  of  the  Code,  it  should  be  amended. 
Peart  v.  PeaH,  18  St.  Eep.  436. 

The  complaint  in  an  action  for  dower  in  which  it  is  alleged  that 
the  husband  of  the  dowress  had  executed  a  deed  of  the  premises 
to  one  of  the  defendants,  and  she  has  not  joined  in  the  convey- 
ance, but  which  fails  to  allege  that  the  defendant  was  either  an 
actual  occupant  or  a  person  exercising  acts  of  ownership,  or  one 
claiming  a  title  or  interest  in  the  premises  at  the  time  of  the  com- 
mencement of  the  action,  is  demurrable.  Connelly  v.  Newton,  85 
Hun,  552. 

Under  "  Action  to  compel  the  determination  of  a  claim  to  real 
property  "  provision  is  made  for  an  action  against  a  woman  having 
a  right  of  dower  in  the  whole  or  a  part  of  property  to  compel  the 
determination  of  her  claim,  and  for  the  method  of  carrying  on  the 
action  and  proceedings  to  be  had  therein. 

Complaint. 

NEW  YORK  SUPREME  COURT  — Ulsteb  County. 


HANNAH    EVERSON,    Plaintiff, 

agst. 
ANDREW  McMULLEN,  Defendant. 


-113  N.  Y.  293. 


The  plaintiff,  appearing  in  this  action  by  G.  D.  B.  Hasbrouck,  her 
attorney,  respectfully  shows  to  the  court: 

.First :  That  the  name  of  plaintiff's  husband  was  Morgan  Bverson, 
late  of  the  town  of  Esopus,  County  of  Ulster,  deceased;  that  plaintiff 
i';  a  widow,  and  that  the  said  Morgan  Bverson,  at  the  time  of  his  death 
and  during  many  years  previous  thereto,  was  seized  in  fee  simple  and 
possessed  of  the  following  described  premises : 
(Insert  description.) 

Second:  That  plaintiff  is  entitled  to  one  undivided  third  part 
thereof  for  her  life  as  her  reasonable  dower. 

Third :  That  the  plaintiff,  on  or  about  the  11th  day  of  June,  1906, 
demanded  her  dower  of  the  defendant,  in  the  aforesaid  premises,  and 
that  he  refused  and  still  refuses  to  assi.gn  the  same  to  her. 

Fourth:  That  the  defendant  Andrew  McMullen,  was  at  the  time 
of  the  commencement  of  this  action  and  is  now  in  possession  and 
occupation  of  said  premises  and  claims  some  title  to  or  some  right 
in  the  possession  of  said  premises,  or  some  part  thereof,  which  right, 
if  any,  is  suh-ject  to  the  plaintiff's  right  of  dower;  and  the  said  defend- 
ant wrongfully  and  unjustly  withholds  from  the  plaintiff  the  possession 
of  her  said  one-third  part  thereof  as  her  dower. 
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Wherefore  plaintifE  demands  judgment : 

1st.  That  she  recover  possession  of  one  imdivided  third  part  of 
said  premises  for  her  life  against  the  defendant  Andrew  McMullen. 

2d.  That  the  said  dower  of  the  plaintiff  in  the  lands  and  premises 
herembefore  described  may  be  set  off  and  admeasured  to  the  plaintiff 
by  commissioners  to  be  appointed  for  that  purpose,  or  in  such  other 
way  as  the  court  may  direct. 

3d.  That  said  widow  further  recover  damages  for  the  withholding 
of  her  dower  from  the  time  of  the  making  of  said  demand  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of  said 
property,  with  the  interest  and  costs  of  this  action. 

G.  D.  B.  HASBEOUCK, 


Amended  Complaint. 

SUPREME  COURT  —  County  or  New  York. 


Plaintiff's  Attorney. 


MARY  ANN  ROBINSON,  Plaintiff, 

agst. 

EGBERT  GOVERS,  Individually  and  as 
Sole  Executob  and  Trustee  undes  the 
Last  Will  and  Testament  of  ANTHONY 
ROBINSON,  Deceased,  and  Others,  De- 
fendants. 


M38  N.  Y.  425. 


The  amended  complaint  of  Mary  Ann  Eobinson,  the  above-named 
plaintiff,  by  Jolm  B.  Pine,  her  attorney,  respectfully  shows  to  this 
court : 

1.  That  heretofore,  to  wit:  On  or  about  the  19th  day  of  April, 
1904,  at  the  city  of  Brooklyn,  County  of  Kings,  and  State  of  New 
York,  the  plaintiff  intermarried  with  one  Anthony  Eobinson,  the 
testator  above  named. 

2.  That  the  said  Anthony  Eobinson  died  at  the  City  of  New  York 
on  the  30th  day  of  December,  1906,  leaving  a  last  will  and  testament 
and  codicil,  copies  of  which  are  hereto  annexed  and  made  a  part  of 
this  complaint,  which  said  last  will  and  testament  and  codicil  were 
admitted  to  probate  by  the  surrogate  of  the  City  and  County  of  New 
York  as  a  will  of  real  and  personal  property  on  or  about  the  24th 
day  of  January,  1907;  that  letters  testamentary  upon  the  estate  of 
said  Anthony  Eobinson  were  by  said  surrogate  on  the  26th  day  of 
January,  1907,  granted  unto  Eobert  Covers,  the  defendant  above 
named;  that  said  defendant  Eobert  Covers  alone  qualified  as  the 
executor  under  said  will,  as  the  plaintiff  is  informed  and  verily  believes, 
and  alone  accepted  the  trust  created  thereby. 

3.  That  at  the  time  of  the  decease,  as  aforesaid,  the  above-named 
Anthony  Eobinson  was  seized  and  possessed  of  the  following  described 
real  estate  situate  in  the  city  and  county  of  New  York  and  more 
particularly  described  as  follows : 

(Insert  description.) 
being  the  same  premises  conveyed  to  the  said  Anthony  Eobinson  by 
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Benjamin  T.  Sherman,  Master  in  Chancery,  by  deed  dated  the  17th 
day  of  August,  1843,  and  recorded  on  said  day  in  Liber  437  of  Cons., 
page  457  in  the  office  of  the  Kegister  in  the  city  and  county  of  New 
York. 

4.  Upon  information  and  belief  that  upon  the  decease  of  said 
Anthony  Eobinson,  the  premises  above  described  and  designated  as 
parcel  "  A."  which  said  premises  are  known  by  the  street  number  of 
79  Perry  street,  under  the  second  clause  of  said  last  will  and  testa- 
ment, to  the  children  of  the  defendant  Eobert  Covers,  to  wit:  to  the 
defendants  William  J.  Covers,  Maria  Covers,  Jane  Covers  and  Esther 
Covers,  subject  to  and  charged  with  the  dower  and  right  of  dower  of 
the  plaintiil  therein,  as  the  widow  of  said  Anthony  Eobinson,  deceased. 

5.  Upon  information  and  belief  that  the  said  premises  described 
as  parcel  "  A."  are  rented  and  that  the  following  named  defendants 
have  or  claim  to  have  an  interest  therein  as  tenants,  to  wit:  the 
defendants  Anna  Stockman,  John  E.  Toom,  James  Gamble,  Edward 
Cissie  and  John  Eay,  and  that  the  defendant  Eobert  Covers,  indi- 
vidually or  as  executor  and  trustee  under  said  last  will  and  testament, 
has  collected  and  is  now  collecting  the  rental  of  said  premises  due  at 
the  time  of  the  death  of  said  Anthony  Eobinson  and  since  accruing. 

Wherefore  the  plaintifE  demands  judgment : 

I.  That  as  the  widow  of  said  Anthony  Eobinson,  deceased,  she 
is  entitled  to  dower  in  each  and  every  the  real  property  hereinbefore 
mentioned  and  described  and  that  the  respective  rights  and  interests 
of  the  several  parties  hereto  in  said  premises  may  be  determined. 

II.  That  the  said  dower  of  the  plaintifE  in  the  several  lots  of  land 
and  premises  above  mentionel  and  described  may  be  set  ofiE  and 
admeasured  to  the  plaintiff  by  the  referee  to  be  appointed  by  the 
court  for  that  purpose  or  in  such  other  way  as  the  court  may  direct. 

III.  That  the  said  premises  or  so  much  thereof  as  may  be  neces- 
sary may  be  sold  according  to  law  and  the  proceeds  thereof  or  as 
much  thereof  as  may  be  necessary  to  secure  the  plaintiff's  right  of 
dower,  may  be  invested  under  the  direction  of  the  court  and  the  in- 
come arising  therefrom  paid  to  the  plaintiff  during  the  term  of  her 
natural  life,  or  that  plaintiff  have  leave  to  accept  a  gross  sum  in  lieu 
thereof,  and  that  the  surplus,  if  any,  be  distributed  among  the  several 
parties  entitled  thereto  in  proportion  to  their  respective  interests,  as 
the  same  may  be  by  this  court  determined. 

IV.  That  the  defendant  Eobert  Crovers  account  for  the  rents  of 
said  premises  collected  by  him  in  his  individual  capacity  and  as  ex- 
ecutor and  trustee  as  aforesaid  and  pay  over  to  the  plaintiff  the  pro- 
portion of  said  rents  to  which  she  is  entitled. 

V.  That  the  plaintiff  have  such  other  and  further  relief  in  the 
premises  as  may  be  just  and  equitable,  together  with  her  costs  and 
disbursements  herein. 

JOHN  B.  PINE, 
Attorney  for  the  Plaintiff. 

Sub.  2.     Matters  of  Practice. 

By  subdivision  6,  of  §  791,  an  action  for  dower  is  preferred 
where  the  plaintiff  makes  proof  by  affidavit  to  the  satisfaction  of 
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the  court  or  a  judge  thereof,  that  she  has  no  sufficient  means  of 
support  aside  from  the  estate  in  controversy.  Under  §  968,  an 
issue  of  fact  in  such  an  action  must  he  tried  by  a  jury.  Taxes, 
assessments,  and  water  rates  are  deemed  expenses  of  sale  in  actions 
for  partition,  foreclosure,  and  dower  and  must  be  paid  as  such. 
See  §  1680  as  to  right  of  reversioner  to  bring  action  after  tenant's 
default.  Judgment  for  dower  may  be  enforced  by  execution, 
§  1240.  Eights  may  be  submitted  to  arbitration,  §  2365.  Kegu- 
lations  as  to  sale  of  dower  interest,  and  gross  sum  to  be  paid  in  lieu 
of  dower  in  partition  and  other  provisions  as  to  dower  in  that 
action,  §§  1567-1571.  Effect  of  conveyance  on  sale  of  real  estate 
for  payment  of  debts  on  dower  interest,  §  2778.  Distribution  to 
dowress  in  such  case,  and  investment  of  funds  set  apart  for  dower, 
§§  2793-2795.  Sections  1647  and  1649  regulate  the  action  to 
compel  determination  of  claims  to  real  property  when  brought  to 
determine  widow's  dower.  Sections  616  and  617  provide  for  the 
security  to  be  given  after  verdict  on  granting  injunction  to  stay 
proceedings  in  an  action  for  dower.  Effect  upon  dower  of  sale 
of  real  estate  of  incompetent  persons  and  proceedings  thereon, 
§§  2345-2364.  Release  under  that  title  has  same  effect  as  if  wife 
had  joined  in  conveyance  with  husband,  §  2358.  Where  in  pro- 
ceedings supplementary  to  execution  against  a  widow,  she  conveyed 
dower  not  assigned  to  her  to  a  receiver,  who  complied  with  §  2468, 
held  the  receiver  could  maintain  the  action  to  have  the  dower 
admeasured.  Payne  v.  Becker,  87  'N.  Y.  153 ;  Sayles  v.  Naylor. 
5  St.  Rep.  816. 

In  ejectment  for  dower,  after  admeasurement,  defendant  could 
not  controvert  the  title  of  the  husband,  his  seizin,  plaintiff's  mar- 
riage and  the  death  of  the  husband.  Parks  v.  Hardey,  4  Bradf. 
15.  A  widow's  claim  for  dower  in  real  estate  is  not  subject  to 
set-off  for  moneys  due,  nor  for  receipt  of  rents  and  profits  of  the 
whole  of  the  lands  in  which  she  claims  dower.  Bogardus  v.  Parker, 
1  How.  303.     See  Elliott  v.  Gibbons,  30  Barb.  498. 

A  secret  conveyance  made  without  consideration  just  before 
marriage  is  void  as  against  vdfe's  claim  of  dower,  and  an  action  is 
maintainable  to  set  it  aside.  Pomeroy  v.  Pomeroy,  54  How.  228 ; 
Youngs  v.  Carter,  10  Hun,  194.  The  wife  need  not  wait  until  the 
death  of  the  husband.  Babcock  v.  Babcock,  53  How.  97.  Where 
one  induces  another  to  convey  property  to  him  under  a  promise 
to  pay  a  woman  with  whom  the  grantor  was  living  under  color  of 
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a  void  marriage,  an  amount  equal  to  her  dower  right,  she  can 
enforce  such  promise.  Spicer  v.  Spicer,  16  Abb.  (N.  S.)  1121. 
Where  the  wife  was  induced  to  execute  a  conveyance  on  exchange 
of  the  title  to  the  land  to  be  received  by  the  husband,  was  taken  in 
a  third  party.  Held,  she  could  recover  as  damages  the  present 
value  of  her  inchoate  right  of  dower.  Douglas  v.  Douglas,  11 
Hun,  406.  As  to  when  covenant  by  a  woman  to  release  her  right 
of  dower  may  be  enforced  by  a  purchaser  from  her  husband,  see 
Carpenter  v.  Carpenter,  40  Hun,  263. 

The  order  of  reference  to  compute  damages  for  withholding 
dower,  which  provides  that  the  referee  may  determine  whether 
such  damages  were  taken  into  consideration  by  the  commissioners 
appointed  to  admeasure  dower,  authorizes  the  referee  to  receive 
evidence  as  to  the  action  and  finding  of  the  commissioners,  although 
they  made  no  formal  report  as  to  such  damage.  A  judgment  in 
favor  of  plaintiff  in  such  an  action  may  be  determined  by  setting 
off  against  the  costs  awarded  to  her  the  costs  of  a  reference  in 
which  her  claim  for  damages  was  disallowed.  Swift  v.  Swift,  88 
Hun,  551,  43  Snpp.  852,  68  St.  Rep.  749. 

In  an  action  for  dower  brought  by  a  widow  against  her  husband's 
grantee,  sufficiency  of  the  land  not  conveyed  by  the  husband  to 
satisfy  all  claims  of  dower  is  not  sufficient.  Richardson  v.  Harms, 
11  Misc.  254,  32  Supp.  808,  64  St.  Rep.  575. 

In  an  action  for  admeasurement  of  dower  where  issue  is  taken  as 
to  the  marriage  of  plaintiff,  the  defendant  is  entitled  to  a  bill  of 
particulars  showing  whether  such  marriage  was  ceremonial,  and  if 
so,  when,  where  and  by  whom  performed,  and  if  not  ceremonial, 
when  and  where  it  was  contracted.  Covin  v.  DeMiranda,  87  Hun, 
227,  33  Supp.  753,  67  St.  Rep.  426. 

An  offer  of  judgment  for  five  and  a  half  acres  of  the  land  claimed 
without  further  description  is  too  indefinite.  Marble  v.  Lewis,  53 
Barb.  432. 

In  an  action  to  have  dower  set  off,  a  receiver  of  all  the  rents  and 
profits  may  be  appointed.     Egan  v.  Walsh,  11  J.  &  S.  402. 

Issue  of  fact  must  be  tried  by  a  jury  unless  waived.  Section 
968,  Code;  Kinne  v.  Kirme,  2  T.  &  C.  393.  In  an  action  brought 
for  dower  defences  were  interposed  and  a  reference  to  try  the  issues 
ordered.  In  the  pleadings  there  was  no  issue  as  to  the  practica- 
bility of  a  specific  portion  of  the  premises  being  actually  admeas- 
ured.    At   the    trial    the    referee,    under   defendant's    objection, 
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received  evidence  tending  to  show  tlie  fact  that  a  distinct  parcel  of 
the  property  could  not  be  admeasured  to  plaintiff  without  material 
injury  to  her  interests,  and  directed  a  sale.  Held,  that  the  ques- 
tion of  practicability  of  such  admeasurement  was  not  to  be  tried 
by  a  referee,  and  the  direction  for  sale  should  be  stricken  out.  In 
all  cases,  except,  perhaps,  where  the  trial  is  by  tlie  court,  a  refer- 
ence must  be  made  to  ascertain  whether  actual  admeasurement 
can  be  had  after  a  decision  by  the  referee  as  to  the  rights  of  the 
parties  under  the  issues  and  before  the  judgment  declaring  such 
right  is  entered.  O'Dougherty  v.  Remington  Paper  Co.,  42  Hun, 
192. 

In  an  action  to  foreclose  a  mortgage  in  which  the  wife  of  the 
mortgagor  did  not  join,  she  was  made  a  party,  but  tendered  no 
issue  as  to  her  right  of  dower ;  and  judgment  directed  a  sale  subject 
to  her  right  of  dower;  held,  that  such  judgment  did  not  determine 
her  light  of  dower  as  against  a  purchaser  at  the  sale  or  his  grantee. 
Nelson  v.  Brown,  144  N".  Y.  384,  39  N.  E.  Eep.  355,  63  St.  Kep. 
697,  affirming  66  Hun,  311,  49  St.  Rep.  562,  20  Supp.  978. 

In  an  action  for  dower  a  general  verdict  for  or  against  the  plain- 
tiff should  be  rendered;  if  not  the  verdict  should  be  set  aside. 
Vadney  v.  Thompson,  44  Hun,  1. 

In  an  action  by  a  widow  for  dower  there  cannot  be  a  judgment 
by  default  against  infant  defendants;  she  must  prove  her  case. 
Dwyerr.  Dwyer,  13  Abb.  (K  S.)  269. 

Where,  in  an  action  of  ejectment  for  dower,  it  appeared  that 
one  Draper,  at  the  time  of  his  death  and  for  many  years  previous 
thereto,  had  been  her  husband;  that  at  the  time  of  his  decease  he 
was  and  for  many  years  had  been  seized  in  fee-simple  of  the  prem- 
ises described  in  the  complaint;  that  she  was  entitled  to  one-third 
thereof  for  life  as  her  reasonable  dower,  and  that  the  defendant 
was  in  possession  of  the  laud  and  wrongfully  withheld  the  same 
from  her,  held,  that  the  complaint  set  out  a  good  cause  of  action. 
It  was  not  necessary  to  aver  intestacy,  the  presumption  is  in  favor 
of  it,  and  any  matter  that  would  bar  dower  was  matter  of  defence 
to  be  interposed  by  answer.     Draper  v.  Draper,  11  Hun,  616. 

Where  the  wife  was  a  party,  dower  was  set  aside  in  surplus  on 
foreclosure  free  from  costs.  Hanley  v.  Bradford,  9  Paige,  200; 
Church  v.  Church,  3  Sandf.  Ch.  434.  When  the  widow  filed  a  bill 
for  dower,  and  asked  more  than  she  was  entitled  to,  not  having 
asked  an  assignment  of  dower,  neither  party  was  entitled  to  costs. 
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Russell  V.  Atistirij  1  Paige,  192 ;  Hazen  v.  Thurher,  4  Johns.  Ch. 
604;  Hale  v.  James,  6  Johns.  Ch.  258.  Defendant  was  charged 
with  costs  because  he  refused  to  set  off  dower  and  to  account  for 
one-third  of  the  profits,  and  set  up  defence  which  was  overruled. 
Leonard  v.  Steele,  4  Barb.  20. 

Where  the  widow  accepts  a  gross  sum,  and  a  sale  is  ordered, 
costs  and  allowances  may  be  made  to  both  plaintiff  and  defendant. 
The  dower  interest  is  to  be  computed  on  the  balance.  Schierloh  v. 
Schierloh,  14  Hun,  572.  Since  the  adoption  of  the  Code  of  Civil 
Procedure,  the  plaintiff,  in  an  action  brought  for  dower,  if  success- 
ful, is  entitled  to  costs  of  course  under  subdivision  1,  of  §  3228  of 
the  Code,  as  it  is  an  action  to  recover  an  interest  in  real  property, 
and  is  triable  by  a  jury.  Everson  v.  McMuller-,  45  Hun,  578, 
reversed,  113  N.  Y.  293 ;  distinguishing  as  decided  before  pas- 
sage of  the  last  nine  chapters  Aikman  v.  Harsell,  31  Hun,  635; 
which  held  that  there  were  no  statutory  provisions  regulating  costs 
in  an  action  for  admeasurement  of  dower  under  the  Code  of  Civil 
Procedure,  and  consequently  costs  in  such  an  action  are  in  the 
discretion  of  the  court.  Costs  in  an  action  for  dower  go  to  the 
successful  party  of  course.     Jones  v.  Emery,  1  Civ.  Pro.  P.  338. 

When  property  out  of  which  dower  is  to  be  assigned  is.  in  itself 
indivisible,  and  will  not  admit  of  setting  apart  a  portion  by  metes 
and  bounds,  an  allotment  may  be  made  to  the  widow  of  her  propor- 
tionate share  of  rents  and  profits  issuing  from  the  entire  property. 
Agreements  between  parties  constituting  assignments  or  admeas- 
urements of  dower  are  recognized  by  the  courts  as  effectual  for 
that  purpose,  where  the  intention  is  clearly  manifested.  Howells 
V.  McGraw,  97  App.  Div.  460,  90  Supp.  1. 

A  wife,  having  an  inchoate  right  of  dower  in  property  subject  to 
a  mortgage  which  has  been  foreclosed,  and  the  property  bought  in 
by  the  mortgagee  in  an  action  to  which  she  Avas  not  a  party,  may 
maintain  an  action  to  redeem  during  the  lifetime  of  her  husband, 
but  the  relief  granted  will  be  subject  to  such  conditions  as  are 
equitable.  MacKenna  v.  Fidelity  Trust  Co.,  84  N.  Y.  411,  modi- 
fying 98  App.  Div.  480,  90  Supp.  493. 

Where  a  wife's  dower  interest  in  certain  property  in  controversy 
was  subordinate  to  the  lien  of  an  alleged  mortgage  executed  by  her 
husband  prior  to  his  death,  if  it  was  a  valid  incumbrance  thereon, 
she  was  held  incompetent  to  testify  to  transactions  between  herself 
and  her  husband  tending  to  show  that  the  mortgage  was  never 
delivered.     Smith  v.  Smith,  100  App.  Div.  1,  90  Supp.  883. 


DO  WEE.  481 

A  creditor  of  a  widow  may  attach  the  widow's  dower  interest  in 
the  real  property  of  her  deceased  husband  before  its  admeasure- 
ment    Latourette  v.  Latourette,  52  App.  Div.  192,  65  Supp.  8. 

In  an  action  for  admeasurement  of  dower  it  appeared  that  the 
plaintiff's  husband  conveyed  the  premises  to  his  daughter  by  a 
deed  in  which  the  plaintiff  joined ;  that  the  daughter  executed  a 
mortgage  thereon  to  a  third  person,  and  that  thereafter  judgment 
creditors  of  the  plaintiff's  husband  brought  an  action  to  set  aside 
the  conveyances  as  fraudulent  and  void,  making  the  mortgagor  and 
mortgagee  parties,  but  not  the  plaintiff.  The  judgment  entered 
therein  set  aside  the  conveyance  but  sustained  the  mortgage,  and 
directed  its  payment  out  of  the  proceeds  of  the  sale  of  the  prem- 
ises. Held,  that  the  lien  of  the  mortgage  was  superior  to  any 
interest  the  plaintiff  might  have  in  the  premises  and  that  if  the 
plaintiff  was  entitled  to  dower  in  the  land  such  right  was  subject 
to  a  ratable  contribution  toward  the  payment  of  the  mortgage. 
McMahon  v.  Specht,  64  App.  Div.  128,  71  Supp.  806. 

After  final  judgment  in  an  action  for  dower  where  a  distinct 
parcel  has  been  set  off  to  the  widow,  and  she  has  been  awarded 
possession  thereof  during  her  natural  life,  she  has  a  remedy  by 
writ  of  assistance,  or  by  action  of  ejectment  to  secure  possession, 
if  it  is  still  denied  her.  Jimeson  v.  Pierce,  78  App.  Div.  9,  79 
Supp.  3,  citing  Wilbor  v.  Danolds,  59  IST.  Y.  657. 

The  inchoate  right  of  dower  of  the  wife  of  the  owner  of  the 
equity  of  redemption  attaches  to  one-third  of  the  surplus  moneys 
on  foreclosure,  and  the  court  should  not  direct  the  payment  of 
such  third  to  a  divorced  husband  on  his  giving  security  to  pay  her 
the  income  thereon  in  case  she  survives  him.  Emigrant  Industrial 
Savings  Bank  v.  Began,  41  App.  Div.  523,  58  Supp.  693. 

Where  a  widow  does  not  answer  or  appear  in  an  action  for 
the  partition  of  the  real  estate,  consents  to  the  sale,  is  adjudged  to 
have  a  life  interest,  and  receives  the  value  of  her  life  interest  out 
of  the  proceeds  of  the  sale,  she  cannot  thereafter  maintain  an  action 
for  admeasurement  of  dower  against  the  purchaser.  Hopkins  v. 
Cameron,  34  Misc.  688,  70  Supp.  1027. 

Sub.  3.     MiscellaneoTis  Frovlsions.     §§  1605,  1616,  1625. 

§  1605.  Collusive  recovery  not  to  prejudice  infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower  against  an  infant, 
by  the  default  or  collusion  of  his  guardian,  the  infant  shall  not  be  prejudiced 
thereby;  but  when  he  comes  of  full  age,  he  may  bring  an  action  of  ejectment 
Actions,  Vol.  1—31 
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against  the  widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  the  action. 

§   1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff  possession  of 
the  part  admeasured  and  laid  off  to  her,  does  not  stay  the  execution  thereof, 
unless  the  court,  or  a  judge  thereof,  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted,  if  an  undertaking  is  given  on  the  part  of 
the  respondent,  with  one  or  more  sureties,  approved  by  the  court,  or  a  judge 
thereof,  to  the  effect  that,  if  the  judgment  appealed  from  is  reversed  or  modi- 
fied, and  restitution  is  awarded,  she  will  pay,  to  the  person  entitled  thereto, 
the  value  of  the  use  and  occupation  of  the  part  so  admeasured  and  laid  off  to 
her,  or  of  the  portion,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  virtue  of  the  judgment. 

S  1625.  Certain  provisions  of  article  second  made  applicable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale  made  as  pre- 
scribed in  that  article,  and  to  the  distribution,  investment  and  care  of  the  pro- 
ceeds, apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  prescribed  in 
this  article,  and  to  the  distribution  of  the  proceeds  of  a  sale,  as  prescribed  in 
the  last  section. 

AETICLE   V. 

INTERLOCUTORY  JTJDG103N"T  FOR  ADMEASUREMENT  OF 
DOWER.      §  1607. 

§   1607.  Interlocutory  judgment  for  admeasurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or  if  the  right  of 
the  plaintiff  to  dower  is  not  disputed  by  the  answer;  or  if  it  appears,  by  the 
verdict,  report,  or  decision  upon  a  trial,  that  the  plaintiff  is  entitled  to  dower 
in  the  real  property  described  in  the  complaint,  an  interlocutory  judgment 
must  be  rendered;  which,  except  as  otherwise  prescribed  in  this  article,  must 
direct  that  the  plaintiff's  dower  in  the  property,  particularly  describing  it, 
be  admeasured  by  a  referee,  designated  in  the  judgment,  or  by  three  reputable 
and  disinterested  freeholders,  designated  therein,  as  commissioners  for  that 
purpose. 

Under  §  1607,  an  action  to  admeasure  dower  will  not  be  stayed 
where  the  right  of  the  plaintiff  to  dower  is  not  disputed,  to  enable 
a  person  who  has  come  in  and  bought  from  one  of  the  heirs,  to 
have  the  dower  admeasured  in  a  partition  suit  subsequently 
brought.     Rice  v.  Thompson,  42  St.  Rep.  424. 

Interlocutory  Judgment. 
NEW  YORK  SUPREME  COURT  — Ulster  County. 


M13  N.  Y.  293. 


HANNAH 

EVERSON, 
agst. 

Plaintiff, 

ANDREW 

Mcmullen, 

Defendant. 

The  above-entitled  action  having  been  duly  brought  to  trial  at  a 
Trial  Term  of  the  Supreme  Court  held  in  and  for  the  county  of 
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TJlster  at  the  court  house  in  the  city  of  Kingston,  commencing  No- 
vember, 1906,  and  this  action  having  been  reached  for  the  trial  on  the 
10th  day  of  November,  1906,  and  the  action  having  been  by  a  stipula- 
tion duly  made  in  open  court  waiving  a  jury  trial,  tried  before  the 
court  without  a  jury,  and  said  court  having  made  and  filed  its  decision. 

Now,  therefore,  in  accordance  with  said  decision,  it  is  adjudged: 

First:  That  the  plaintiff  is  entitled  to  dower  in  the  equity  of 
redemption  of  the  premises  described  in  the  complaint  herein. 

Second:  That  the  plaintiff's  interest  as  widow  be  and  the  same 
hereby  is  charged  with  its  just  proportion  of  the  mortgage  indebted- 
ness as  created  by  the  mortgage  from  Morgan  Everson  and  wife  to 
the  Eondout  Savings  Bank,  the  mortgage  from  Charles  M.  Preston 
and  wife  to  the  Eondout's  Savings  Bank,  and  the  mortgage  from 
Andrew  McMullen  to  the  Eondout  Savings  Bank  be  and  the  same  is 
hereby  recognized  and  allowed  in  ascertaining  the  amount. 

Third:  That  a  referee  be  appointed  by  this  court  to  admeasure 
plaintiff's  dower  and  ascertain  with  what  and  how  it  should  be  charged 
and  determine  its  value,  etc.,  in  accordance  with  the  statute  in  such 
case  made  and  provided,  and  report  to  the  court  with  all  convenient 
speed,  that  the  court  may  take  final  action  therein. 

Fourth:  And  that  either  party  have  liberty  to  apply  to  this  court 
for  the  further  order  or  judgment  of  the  court,  as  they  might  advise, 

JACOB  D.  WUETS, 
Clerk. 
Notice  of  Motion  for  Appointment  of  Beferee. 
SUPREME  COURT  —  County  of  New  Yobk. 


MARY  ANN  ROBINSON,  Plaintiff, 
agst. 
ROBERT    COVERS,    Individuaixy    and    as 

EXECTJTOB    AND    TRUSTEE,    AND   OtHEES,    DE- 
FENDANTS. 


M38  N.  Y.  425. 


Sir: 

Please  take  notice  that  upon  the  verdict  rendered  upon  the  trial  of 
the  above-entitled  action,  at  a  Trial  Term  of  this  court,  held  at  the 
county  court  house  in  the  city  of  New  York  on  the  23d  day  of 
October,  1906,  before  Hon.  Edward  Patterson,  Justice,  and  a  jury, 
finding  the  plaintiff  entitled  to  dower  in  the  premises  described  in 
the  amended  complaint  herein,  and  upon  all  the  proceedings  had  and 
papers  filed  herein,  and  upon  the  affidavit  of  regularity  of  John  B. 
Pine,  hereto  annexed,  dated  the  30th  day  of  October,  1906,  and 
upon  the  abstract  of  title  and  official  searches  to  be  produced 
upon  the  hearing  of  this  motion,  a  motion  will  be  made  at  a  special 
term  of  this  court  to  be  held  at  the  chambers  thereof  at  the  county 
court  house  in  the  city  of  New  York,  on  the  9th  day  of  November, 
1906,  at  half-past  ten  o'clock  in  the  forenoon  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  adjudging  that  the  plaintiff  is 
entitled  to  an  interlocutory  decree  herein  awarding  her  dower  in  the 
real  property  aforesaid,  and  directing  a  reference  to  ascertain 
whether  a  distinct  parcel  of  said  real  property  can  be  admeasured 
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and  laid  off  to  the  plaintiff  as  tenant  in  dower  without  material  injury 
to  the  interests  of  the  parties,  and  further  directing  that  if  it  shall 
appear  from  the  report  of  such  referee  that  a  distinct  parcel  cannot 
be  so  admeasured  and  laid  off,  an  interlocutory  decree  be  entered 
upon  the  filing  of  such  report,  directing  a  sale  of  said  premises  by  a 
referee  named  therein,  and  further  directing  that  a  reference  as  to 
whether  any  person  not  a  party  has  a  lien  upon  the  said  real  property 
or  any  part  thereof  be  dispensed  with  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable  in  the  premises. 
Dated,  New  York,  30th  day  of  October,  1906. 

JOHN  B.  PINE, 

Plaintiff's  Attorney. 
Order  of  Reference. 
(Caption.) 
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MARY  ANN  ROBINSON,  Piaintitf, 
agst. 
ROBERT    GOVERS,    Individuahy    and   as 
Sole  Executoe  and  Tbustee  under  the 
Last  Will  and  Testament  of  ANTHONY 
ROBINSON,  Deceased,  and  Others. 

This  being  an  action  for  dower  and  the  same  having  come  on  for 
trial  at  Trial  Term  of  the  Supreme  Court  on  the  33d  day  of  October, 
1906,  and  a  verdict  having  been  rendered  declaring  the  plaintiff  to  be 
entitled  to  dower  in  the  real  property  described  in  the  amended  com- 
plaint, and  the  plaintiff  having  before  the  commencement  of  the  trial, 
filed  with  the  clerk  consent  to  accept  gross  sum  in  full  satisfaction  and 
discharge  of  her  right  of  dower  in  the  said  property,  such  consent  being 
in  writing  and  acknowledged  in  like  manner  as  a  deed  to  be  recorded, 
and  a  copy  thereof  having  been  served  upon  each  adverse  party,  who 
has  appeared  in  the  action,  and  the  defendants  William  J.  G-overs, 
Maria  Govers,  Jane  Covers  and  Esther  Covers  having,  before  the  ren- 
dering of  an  interlocutory  judgment  herein,  applied  to  the  court  upon 
notice,  for  an  order  granting  them  leave  to  pay  the  gross  sum  to  which 
the  plaintiff  may  be  entitled  in  satisfaction  and  discharge  of  her  dower 
in  the  property  described  in  the  complaint  and  therein  designated  as 
parcel  "  A."  known  as  No.  79  Perry  street,  and  the  defendant  Eobert 
Govers,  as  trustee  under  the  last  will  and  testament  of  Anthony 
Eobinson,  deceased,  having  in  like  manner  applied  for  an  order  grant- 
ing him  leave  to  pay  the  gross  sum  to  which  the  plaintiff  may  be 
entitled  in  satisfaction  and  discharge  of  her  dower  in  the  property 
described  in  the  said  amended  complaint  as  parcel  "  B.,"  known  as  81 
Perry  street,  and  the  said  application  having  come  on  to  be  heard, 

Now,  on  reading  and  filing  notices  of  the  said  several  applications, 
and  after  hearing  Mr.  Shaw,  of  counsel  for  the  defendants  William  J. 
Govers,  Maria  Govers,  Jane  Govers  and  Esther  Govers;  Mr.  Nathan, 
of  counsel  for  the  said  Eobert  Govers  as  trustee  aforesaid;  Mr.  Pine, 
of  counsel  for  the  plaintiff,  and  Mr.  Carpenter,  guardian  ad  litem 
for  the  infant  defendant  Eobert  G.  Eobertson,  it  is 

Ordered,  That  it  be  and  that  it  hereby  is  referred  to  Thomas  P. 
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Donnelly,  Esq.,  counsellor-at-law,  as  sole  referee  to  ascertain  the 
value  of  plaintiff's  right  of  dower  in  the  said  several  parcels  respec- 
tively, and  to  report  to  this  court  the  respective  amounts  so  ascertained 
by  him  with  all  convenient  speed. 

All  questions  in  respect  to  costs  and  in  respect  to  the  relief  to 
which  the  respective  parties  may  be  entitled  are  reserved  until  the 
coming  in  of  the  report  of  the  said  referee,  and  at  which  time  any 
of  the  parties  may  make  such  motion  in  respect  thereto  as  he  or  she 
may  be  advised.  WM.  J.  M'KBNNA, 

Clerk. 
ARTICLE    VI. 

COMMISSIONEIIS,   THEIR  POWERS,   DUTIES  AND  REPORT. 

I  1608.  Oath  of  commissioners,  etc.,  removal,  filling  vacancy,  485. 

I  1609.  Dower,  how  admeasured,  485. 

§  i6io.  Report  thereupon,  486. 

I  161 1.  Setting  aside  report,  486. 

I  16 1 2.  Fees  a7id  expenses,  486. 

§  1608.  Oath  of  commissioners,  etc.;  remoTal;  filling  vacancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  ease  requires,  must,  before 
entering  upon  the  execution  of  his  duties,  subscribe  and  take  an  oath,  before  an 
officer  specified  in  section  842  of  this  act,  to  the  effect  that  he  will  faithfully, 
honestly  and  impartially  discharge  the  trust  reposed  in  him.  The  oath  must 
be  filed  with  the  clerk,  before  a,  commissioner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remove  the  referee,  or 
either  of  the  commissioners.  If  either  of  them  dies,  resigns,  or  neglects  or 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time,  appoint 
another  person  in  his  place. 

§  1609.  Dower,  bow  admeasnred. 

The  referee  or  the  commissioners  must  execute  their  duties  in  the  following 
manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the  best  interests 
of  all  the  parties  concerned,  admeasure  and  lay  off,  as  speedily  as  possible,  as 
the  dower  of  the  plaintiff,  a  distinct  parcel,  constituting  the  one-third  part  of 
the  real  property  of  which  dower  is  to  be  admeasured,  designating  the  part  so 
laid  off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  consideration  any 
permanent  improvements,  made  upon  the  real  property,  after  the  death  of  the 
plaintiff's  husband,  or  after  the  alienation  thereof  by  him;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not  laid  off  to  the 
plaintiff;  or,  if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the  benefit  which 
she  will  derive  from  so  much  of  those  improvements,  as  is  included  in  the 
part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  commissioners 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  to  admeasure  and 
lay  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  as  prescribed  in  the 
foregoing  subdivisions  of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  in  the 
admeasurement. 
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§  1610.  Report  tberenpon. 

All  the  commissioners  must  meet  together  in  the  performance  of  any  of 
their  duties;  but  the  acts  of  a  majority  so  met  are  valid.  The  referee,  or  the 
commissioners,  or  a,  majority  of  them,  must  make  a,  full  report  of  their  pro- 
ceedings, specifying  therein  the  manner  in  which  they  have  discharged  their 
trust,  with  the  items  of  their  charges  and  a  particular  description  of  the 
portion  admeasured  and  laid  oif  to  the  plaintiff;  or,  if  they  report  that  it  is 
not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best  interests  of  all  the 
parties  concerned,  to  admeasure  and  lay  oif  a  distinct  parcel  of  the  property 
of  which  dower  is  to  be  admeasured,  they  must  state  the  reasons  for  that 
opinion  and  all  the  facts  relating  thereto.  The  report  must  be  acknowledged 
or  proved  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must  be 
filed  in  the  office  of  the  clerk. 

§   1611.  Setting  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon  good  cause  shown, 
the  court  may  set  aside  the  report,  and,  if  necessary,  may  appoint  new  com- 
missioners or  a  new  referee,  who  must  proceed,  as  prescribed  in  this  title,  with 
respect  to  those  first  appointed. 

S   1612.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners  or  of  the  referee,  including  the 
expense  of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direction  of  the 
court ;  and  the  amount  thereof  must  be  paid  by  the  plaintiff  and  allowed  to  her 
upon  the  taxation  of  her  costs. 

Commissioners  are  entitled  to  five  dollars  per  day,  surveyors  to 
same  compensation,  surveyors'  assistants  to  two  dollars  per  day. 
Section  3299. 

Where  a  widow,  having  recovered  her  dower  in  ejectment,  ap- 
plies to  have  her  dower  admeasured,  notice  to  all  the  owners  of  the 
freehold  is  not  essential ;  notice  to  the  attorney  for  the  parties  is 
sufficient.  Stewart  v.  Smith,  1  Keyes,  59.  It  is  customary  and 
usual  for  commissioners  to  give  notice  of  their  meetings  to  parties 
interested,  but  the  want  of  a  formal  notice  is  not  groimd  for  re- 
fusing to  confirm  their  report,  where  it  appears  that  the  party 
objecting  knew  of  their  meetings,  and  that  no  injustice  was  done 
him  by  the  decision.  Smith  v.  Smith,  6  Lans.  313.  Where  three 
commissioners  were  appointed,  the  tenant  not  attending  before  the 
court  at  the  time  noticed,  but  on  the  same  day  one  of  them  was 
changed  by  reason  of  his  health ;  held,  that  the  proceedings  might 
be  regarded  as  continuous  and  regular  without  additional  notice. 
White  V.  Story,  2  Hill,  543.  Though  dower  must  in  general  be 
assigned  by  metes  and  bounds,  yet  where  the  subject-matter  is  of 
such  a  nature  that  no  decision  can  be  made  which  will  give  the 
parties  the  enjoyment  of  their  respective  shares  in  severalty,  it 
may  be  assigned  so  as  to  give  the  widow  one-third  of  the  profits 
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or  the  parties  may  have  an  alternate  occupation  of  the  whole. 
White  V.  Story,  2  Hill,  543 ;  Coates  v.  Cheever,  1  Cow.  460. 

No  deduction  can  be  made  in  consequence  of  any  conveyance 
made  by  the  husband  to  the  wife  during  coverture.  Hyde  v. 
Hyde,  4  Wend.  630.  Where  dower  was  to  be  assigned  in  a  build- 
ing used  as  a  dwelling-house  and  store,  the  commissioners  set  it  off 
by  running  lines  through  the  premises,  regardless  of  rooms,  etc., 
so  as  to  render  a  part  of  the  building  useless ;  held,  that  the  report 
could  be  vacated  on  motion  of  the  owners.  Stewart  v.  Smith,  1 
Keyes,  59.  As  to  how  dower  is  to  be  computed  on  a  surplus  paid 
into  surrogate's  court,  arising  on  a  foreclosure,  see  Taylor  v.  Bent- 
ley,  3  Eedf.  34.  A  widow  is  entitled  to  the  crops  growing,  at  the 
time  of  her  husband's  death,  on  the  lands  assigned  to  her  for 
dower.  Clark  v.  Battorf,  1  T.  &  C.  58;  see  Kain  v.  Fisher,  6 
N".  Y.  597. 

Although  a  release  by  a  wife  of  her  inchoate  right  of  dower  is  a 
good  consideration  for  her  husband's  paying  her  a  part  of  the 
purchase  money,  yet,  as  against  his  creditors,  he  being  insolvent, 
she  will  only  be  entitled  to  retain  the  actual  value  of  the  inchoate 
right  of  dower,  computed  by  ascertaining  the  value,  for  her  life, 
in  one-third  of  the  proceeds  of  the  premises,  and  deducting  there- 
from the  value  of  a  like  annuity  for  the  joint  lives  of  herself  and 
her  husband.  Doty  v.  Baker,  11  Hun,  223.  To  bar  the  widow's 
right  to  dower,  where  rent  has  been  assigned  with  her  assent  and 
accepted  by  her,  it  must  appear  that  the  rent  will  endure  for  her 
life.  Ellicott  v.  Mosier,  7  E".  Y.  201.  If  a  part  of  a  home  be 
assigned  to  a  widow  for  dower,  the  tenant  cannot  object.  White  v. 
Story,  2  Hill,  543.  Where  the  husband  has  conveyed  part  of  the 
land,  with  warranty,  the  widow  is  bound  to  accept  an  assignment 
of  her  whole  dower  out  of  that  of  which  he  died  seized.  Wood 
V.  Keyes,  6  Paige,  478.  Where  the  husband's  title  has  been 
divested  by  bankruptcy  proceedings,  the  widow's  dower  is  to  be 
computed  as  of  the  time  of  the  assignment  in  bankruptcy. 
Baynory.  Raynor,  21  Hun,  36. 

A  widow  is  entitled  to  have  set  off  to  her,  by  metes  and  bounds, 
the  one-third  part  of  lands  of  which  her  husband  died  seized  as 
tenant  in  common,  to  be  held  by  her  as  tenant  in  common  with 
the  other  owner.  Smith  v.  Smith,  6  Lans.  313.  If  one-third 
cannot  be  set  off  by  metes  and  bounds,  then  one-third  of  the  rents 
and  profits  regulated,  by  the  value  at  the  time  of  the  husband's 
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alienation,  should  be  set  apart.  Van  Gelder  v.  Post,  2  Edw.  577. 
A  widow  who  elects  to  take  a  gross  sum  from  the  surplus,  in  lieu 
of  dower,  is  entitled  to  the  same  clear  of  all  costs  or  commissions. 
Campbell  v.  Erving,  43  How.  258.  The  widow  is  entitled  to  one- 
third  of  the  land,  according  to  its  value  at  the  time  of  alienation, 
and  is  not  entitled  to  be  allowed  for  any  increase  in  value  or  any 
improvements.  Brown  v.  Brown,  4  Robt.  688 ;  Bartlett  v.  Mus- 
liner,  28  Hun,  235 ;  Marble  v.  Lewis,  36  How.  337,  and  cases  cited. 
See  Art.  VII.  See  §  1600,  and  cases  cited  on  this  point.  The 
question  of  improvements  is  to  be  determined  by  the  commis- 
sioners.    Marble  v.  Lewis,  53  Barb.  432. 

Dower  is  due  of  mines  worked  during  coverture,  not  of  those 
unopened  at  the  husband's  death.  If  the  land  assigned  for  dower 
contain  an  open  mine,  the  dowress  may  work  it.  Coates  v. 
Cheever,  1  Cow.  460.  Upon  the  hearing  before  the  referee, 
appointed  by  an  interlocutory  judgment  in  an  action  brought  for 
dower,  it  appeared  that  the  real  estate  consisted  of  four  distinct 
parcels.  Held,  that  the  plaintiff  was  not  entitled  to  have  her  dower 
set  off  in  each  separate  and  distinct  parcel,  when  to  do  so  would 
unjustly  affect  the  right  of  the  parties.  Express  authority  is  con- 
ferred by  §  1609  to  set  off  a  distinct  parcel,  constituting  one-third 
of  the  real  property  of  which  dower  is  to  be  admeasured.  Price  v. 
Price,  41  Hun,  486. 

Under  the  Code  one  of  several  distinct  parcels  of  land  in  which 
a  widow  is  entitled  to  dower,  constituting  one-third  of  the  real 
property  of  which  dower  is  to  be  admeasured,  may  be  set  off  in 
satisfaction  of  her  entire  claim  for  dower  in  the  several  parcels  of 
property.     Price,  v.  Price,  11  Civ.  Pro.  E.  359. 

A  widow  is  entitled  to  have  her  dower  assigned  her,  clear  of  all 
arrears  of  taxes  and  assessments  which  should  be  paid  out  of  her 
husband's  personal  estate.  Van  Derbeck  v.  City  of  Bochester,  46 
Hun,  87,  affirmed,  122  N.  Y.  285. 

It  is  not  proper  in  the  admeasurement  of  dower  to  impose 
charges  upon  lands  not  set  off  for  the  exclusive  use  and  benefit  of 
the  dowress,  during  her  life,  nor  is  it  proper  to  set  off  dower  in  a 
burial  lot.     Price  v.  Price,  54  Hun,  349 ;  s.  c,  27  St.  Rep.  110. 

The  precedents  which  follow  can  be  readily  adapted  to  report  of 
commissioners. 
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Report  of  Beferee. 

SUPREME  COURT  —  Grrr  and  County  of  New  Yobk. 
MAHY  ANN  ROBINSON,  Plaintiff, 


ROBERT    GOVERS,    Individually    and    as  I  133  n  Y  426 
Sole  Executor  and  Trustee  under  the 
Last  Will  and  Testament  of  ANTHONY 
ROBINSON,  Deceased,  Defendants. 

To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  undersigned  Thomas  P.  Donnelly,  to  whom,  under  an  order 
of  this  court,  bearing  date  the  27th  day  of  November,  1906,  made 
herein,  it  was  referred  as  sole  referee  to  ascertain  the  value  of  the 
plaintiff^s  right  of  dower  in  the  several  parcels  of  property  mentioned 
in  said  order,  and  therein  described  as  Nos.  79  and  81  Perry  street, 
respectively,  and  to  report  to  this  court  the  respective  amounts  so 
ascertaiaed,  with  all  convenient  speed,  do  hereby  report : 

1.  That  before  proceeding  with  the  hearing  of  the  matter  so 
referred  to  me,  I  took  oath  prescribed  by  the  Code  of  Civil  Procedure. 

2.  That  I  was  attended  on  such  reference  by  John  B.  Pine,  Esq., 
attorney  for  plaintiff  (recite  other  appearances),  and  thereupon  heard 
the  proofs  of  the  respective  parties,  and  from  the  evidence  adduced 
on  said  reference  and  from  the  proofs  before  me,  I  do  find  and  report 
as  follows : 

That  the  plaintiff  is  70  years  old;  that  the  value  of  the  fee  of  No. 
79  Perry  street,  New  York  city,  mentioned  in  said  order  of  reference, 
is  $15,000;  that  the  value  of  the  fee  of  No.  81  Perry  street.  New  York 
city,  mentioned  in  said  order  of  reference,  is  $15,000;  that  the  value 
of  the  plaiutifE's  right  of  dower  in  the  premises  known  and  mentioned 
as  79  Perry  street  in  said  order  of  reference,  is  $1,505.75;  that  the 
value  of  the  plaintiff's  right  of  dower  in  the  premises  known  and 
mentioned  as  No.  81  Perry  street  in  said  order  of  reference,  is 
$1,505.75. 

All  of  which,  together  with  the  testimony  and  proofs  adduced 
before  me,  is  respectfully  submitted. 

The  opinion  of  the  undersigned  is  annexed  to  this  report. 

Dated,  New  York,  January  21st,  1906. 

THOMAS  P.  DONNELLY, 

Eeferee. 
Referee's  Report. 

SUPREME  COURT. 


HANNAH  EVERSON,  Plaintiff, 

agst. 

ANDREW   McMULLEN,   Defendant. 


113  N.  Y.  293. 


To  the  Supreme  Court  of  the  State  of  New  Yorlc: 

I,  Alvah  S.  Newcomb,  the  referee  appointed  by  an  order  of  this 
court  made  and  entered  on  the  5th  day  of  February,  1906,  to  ad- 
measure the  dower  of  Hannah  Everson,  widow  of  Morgan  Everson, 
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deceased,  in  the  property  of  which  said  Morgan  Everson  died  seized, 
situated  in  the  county  of  Ulster  and  described  as  follows:  (Insert 
description)  do  respectfully  report: 

I.  Before  entering  upon  my  duties  as  such  referee,  I  took  and 
filed  the  oath  prescribed  by  statute  in  such  case  made  and  provided 
to  faithfully,  honestly  and  impartially  execute  the  trust  reposed  in  me 
as  such  referee  as  aforesaid. 

II.  On  the  18th  day  of  March,  1906,  I  attended  at  the  premises 
hereinbefore  described,  and  Hannah  Everson,  by  her  attorney,  G.  D. 
B.  Hasbrouck,  Esq.,  and  Andrew  McMuUen,  by  his  attorney,  Charles 
M.  Preston,  Esq.,  appeared  before  me  at  the  time  and  place  afore- 
said and  pointed  out  to  me  the  boundaries  of  said  property  and  the 
permanent  improvements  made  thereupon  after  the  death  of  said 
plaintiff's  husband,  and  the  sale  of  said  property  by  the  executor  of 
her  said  husband. 

III.  And  I  further  report  that  in  my  opinion  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  to 
said  Hannah  Everson  a  distinct  part  of  said  property,  and  the  follow- 
ing are  the  reasons  for  such  opinion : 

1st.  The  property  has  a  water  front  of  150  feet  now  divided  into 
three  unequal  parts.  The  westerly  part  is  a  slip  for  the  use  of  vessels, 
in  the  rear  of  which  stands  a  large  open  shed  or  shop.  The  next  or 
middle  part  is  an  open  pier  or  dock  extending  from  the  channel  bank 
of  the  Eondout  Creek  to  the  lane  at  the  rear  of  this  lot,  and  the 
easterly  part  is  a  ship  railway  for  drawing  vessels  up  and  out  of 
the  water.  All  of  which  parts  are  used  by  and  are  indispensable  to  the 
said  Andrew  McMullen  in  his  business  as  ship-builder.  All  of  which 
improvements,  except  such  shed  or  shop,  have  been  made  by  the  said 
Andrew  McMullen. 

2d.  If  an  admeasurement  should  be  made  and  one-third  part  of 
said  property  be  set  apart  for  said  Hannah  Everson,  it  could  not  be 
done  without  making  the  remaining  part  practically  useless  to  the 
said  Andrew  McMullen  for  his  business  as  ship-builder. 

3d.  If  an  admeasurement  should  be  made  and  one-third  part  of 
said  property  be  set  apart  for  the  said  Hannah  Everson,  the  rental 
value  of  the  proportion  set  apart  for  her  would  not  be  equal  to  one- 
third  of  the  rental  value  of  the  whole  property ;  for  her  said  one-third 
part  would  be  too  small  for  ship-building  purposes  or  for  any  other 
purpose  for  which  such  water  fronts  can  be  used. 

4th.  And  I  further  report  that  under  a  stipulation  of  the  respec- 
tive attorneys  for  the  parties  herein,  I  attended  at  the  office  of  Preston 
&  Chipp,  attorneys  for  defendant  herein,  on  the  23d  day  of  March, 
1906,  and  took  testimony  of  certain  witnesess  to  ascertain  the  rental 
value  of  said  property,  which  said  stipulation  and  testimony  signed 
by  the  witnesses,  is  hereto  annexed. 

5th.  And  I  further  report  that  after  hearing  the  testimony  of  the 
witnesses  as  aforesaid  to  ascertain  the  rental  value  of  said  property 
and  after  hearing  G.  D.  B.  Hasbrouck,  Esq.,  of  counsel  for  said 
Hannah  Everson,  and  Charles  M.  Preston  of  counsel,  for  said  Andrew 
McMullen,  and  after  due  consideration  of  all  the  evidence  before 
me  in  this  matter,  I  find  that  the  rental  value  of  said  property 
(independent  of  the  improvements  made  thereupon  since  the  sale  of 
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said  property  by  the  executor  of  plaintiff's  husband)  was  the  sum  of 
$300  for  the  year  1904,  and  that  the  rental  value  of  said  property 
since  1904,  has  been  and  still  in  the  sum  of  $300  a  year. 
6th.     The  items  of  my  charges  are  : 

For  attending  at  said  property  to  see  if  admeasurement  could 
be  made    $10 

Tor  services  as  referee  to  ascertain  rental  value  of  said  property 
or  one  day  taking  testimony 10 

One  day  preparing  report 10 


$30 

In  witness  whereof  I  have  hereimto  set  my  hand  this  first  day  of 
April,  A.  D.  1906  ALVAH  S.  NEWCOMB. 

AKTIOLE    VII. 

WHAT  DAMAGES   MAY  BE  BEOOVERED  IM"  THE   ACTION. 

§  i6oo.   Damages  may  be  recovered,  how  estimated,  491. 
§  1601.  Id.;  in  action  against  alienee  of  husband,  491. 
§  1602.  Jd.;  where  several  parcels,  etc.,  491. 
§  1603.   Id.;  against  heirs,  etc.,  aliening  land,  491. 

§  1600.  Damages  may  be  recovered;  Jiotv  estimated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in  property,  of  which 
her  husband  died  seized,  she  may  also  recover,  in  the  same  action,  damages  for 
withholding  her  dower,  to  the  amount  of  one-third  of  the  annual  value  of  the 
mesne  profits  of  the  property,  with  interest;  to  be  computed,  where  the  action 
is  against  the  heir,  from  her  husband's  death,  or,  where  it  is  against  any  other 
person,  from  the  time  when  she  demanded  her  dower  of  the  defendant;  and  in 
each  case,  to  the  time  of  the  trial,  or  application  for  judgment,  as  the  case 
may  be;  but  not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  anything  for  the  use  of  permanent  improvements,  made  after  the  death 
of  the  husband. 

§  1601.  Id.;  in  action  against  alienee  of  husband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the  last  section,  she 
may  also  recover,  in  the  same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  commencement  of  the  action;  but  they  shall  not  include 
anything  for  the  use  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must  be  computed  as 
prescribed  in  the  last  section. 

S  1602.  Id.;  wbere  several  parcels,  etc. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a  defendant  who 
is  joined  with  others,  of  damages  for  withholding  dower,  in  any  portion  of  the 
property  not  occupied  or  claimed  by  him. 

§  1603.  Id.;  against  beirs,  etc.;  aliening  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by  the  heir  of  her 
husband,  she  may  recover,  in  a  separate  action  against  him,  her  damages  for 
withholding  her  dower,  from  the  time  of  the  death  of  her  husband  to  the  time 
of  the  alienation,  not  exceeding  six  years  in  the  whole.      The  sum  recovered 
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from  him  must  be  deducted  from  the  sum  which  she  wQuId  otherwise  be 
entitled  to  recover  from  the  grantee;  and  any  sum  recovered  as  damages  from 
the  grantee,  must  be  deducted  from  the  sum  which  she  would  otherwise  be 
entitled  to  recover  from  the  heir. 

The  widow  is  entitled  to  the  value  of  the  mesne  profits  arising 
on  the  use  of  the  undivided  third  of  the  premises  of  which  the 
husband  died  seized,  from  the  death  of  her  husband,  exclusive  of 
the  improvements,  since  made  thereon.  Hazen  v.  Thurber,  4  Johns. 
Ch.  604.  The  widow  is  entitled  to  damages  from  the  death  of  her 
husband,  provided  he  died  seized;  she  can  recover  them  only 
against  the  tenant,  and  he  is  liable  for  them  for  the  whole  time. 
Hitchcock  V.  Harrington.,  6  Johns.  290.  Such  damages  ware  not 
recoverable  at  common  law.  Enbree  v.  Ellis,  2  Johns.  119. 
Where  the  husband  aliens  in  his  lifetime,  a  judgment  that  the 
widow  recover  one-third  of  the  land  is  erroneous;  commissioners 
must  be  appointed  to  pass  upon  the  question  of  improvements. 
Marble  v.  Leiuis,  36  How.  337.  The  value  at  the  time  of  the 
alienation  by  the  husband  may  be  ascertained  by  a  jury  on  the  trial 
of  an  issue.  Dolf  v.  Bassett,  15  Johns.  21.  A  sale  by  the  heir 
will  not  prevent  the  widow  from  recovering  damages  from  the 
death  of  the  ancestor,  nor  will  a  delay  in  bringing  the  action 
prejudice  her  claim.  Hitchcock  v.  Harrington,  6  Johns.  290. 
That  the  widow  may  recover  damages.  Van  Name  v.  Van  Name, 
23  How.  247.  The  widow's  dower  is  to  be  taken  according  to  the 
value  of  the  land  at  the  time  of  the  alienation.  Humphrey  v. 
Phinney,  2  Johns.  483. 

If  the  husband  mortgages  the  land,  but  continues  in  possession, 
and  afterwards  releases  the  equity  of  redemption  to  the  mortgagee, 
the  date  of  the  release  is  deemed  the  period  of  alienation  at  which 
the  value  is  to  he  estimated.  Hale  v.  James,  6  Johns.  Ch.  258. 
The  widow  is  not  entitled  to  recover  against  the  purchaser  arrears 
which  occurred  previous  to  his  purchase ;  they  are  to  be  ascertained 
where  there  is  an  outstanding  mortgage  by  computing  the  amount 
due  on  the  mortgage  at  the  time  of  the  purchase,  and  deducting  one- 
third  of  the  interest  on  that  amount  from  one-third  of  the  rents 
and  profits  of  the  property,  over  and  above  the  necessary  repairs, 
taxes,  etc.  Russell  v.  Austin,  1  Paige,  192 ;  Hale  v.  James,  6 
Johns.  Ch.  258.  The  meaning  of  the  statute  is,  that  the  widow 
shall  not  recover  for  increased  value  of  the  land.  Dorchester  v. 
Coventry,  11  Johns.  510 ;  Shaw  v.  White,  13  Johns.  179 ;  Coates 
V.  Cheever,  1  Cow.  460 ;  Walker  v.  Schuyler,  10  Wend.  481.     It  is 
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by  statute  alone  that  a  widow  may  recover  for  arrears  of  dower, 
either  at  law  or  in  equity,  and  damages  for  withholding  can  only 
be  estimated  for  six  years  prior  to  the  judgment.  Kyle  v.  Kyle, 
67  N.  Y.  400.  The  rule  in  Kyle  v.  Kyle,  that  a  widow  can  only 
recover  rents  and  profits  as  incident  to  dower,  held,  not  to  prevent 
a  widow,  Avho  had  assented  to  a  conveyance  by  mistake,  from 
having  an  accounting  as  to  proceeds  of  sales.  It  is  error  to  allow 
a  widow  to  have  an  accounting  against  a  grantee  for  rents  and 
profits,  received  prior  to  the  husband's  death,  and  prior  to  her 
demanding  dower  from  such  grantee.  Witthaus  v.  8 chock,  38 
Hun,  590.     See  s.  c,  reversed  on  another  point,  105  N.  Y.  332. 

The  rule  that  dower  is  to  be  computed  upon  the  value  of  the 
property  as  it  was  at  the  date  of  the  succession  by  the  heir,  is 
applied  in  Sidway  v.  Sidway,  23  St.  Rep.  305,  4  K  Y.  Supp.  920, 
52  Hun,  222. 

Under  §  1600,  providing  that  damages  for  the  witholding  of 
dower  shall  be  computed,  where  the  action  is  against  the  heirs, 
from  the  husband's  death,  but,  where  the  action  is  against  any  one 
else,  from  the  time  when  the  widow  demanded  her  dower ;  the  latter 
rule  governs,  though  some  defendants  are  heirs,  where  the  action 
is  against  them  as  beneficiaries  under  a  trust.  Gordon  v.  Oordon, 
80  App.  Div.  258,  80  Supp.  241,  affirmed  without  opinion,  179 
N.  Y.  549. 

Under  the  provisions  of  the  Code,  §§  1600  and  1603,  a  grantee 
of  property  subject  to  the  dower  interest,  becomes  liable  only  after 
a  demand,  after  which  his  liability  continues  in  existence  six  years 
in  all,  until  judgment  admeasuring  the  dower  is  entered,  although 
prior  to  that  time  he  may  have  conveyed  the  land,  while  an  heir-at- 
law  is  liable  from  the  date  of  the  death  of  the  husband.  Price  v. 
Price,  54  Hun,  349. 

Plaintiff  in  an  action  for  dower  having  died  after  decision 
dismissing  her  complaint,  but  prior  to  the  entry  of  judgment  on 
the  decision,  it  seems  her  representative  may  recover  the  mesne 
profits  of  her  interest  in  lands,  of  which  her  husband  died  seized, 
although  she  may  have  died  before  such  dower  was  assigned, 
especially  if  such  suit  was  brought  by  her  for  that  purpose  in 
her  lifetime.  Armstrong  v.  Trustees  of  Union  College,  55  App. 
Div.  302,  66  Supp.  942,  8  IST.  Y.  Ann.  Cases,  332. 

In  the  course  of  the  opinion  in  this  case  it  was  said :  "  It  is 
settled  by  a  long  line  of  decisions  that,  if  a  widow  dies  before 
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judgment  is  entered  admeasuring  her  dower  in  lands  of  which 
her  hushand  died  seized,  it  cannot  bo  recovered,  even  although 
suit  was  brought  for  that  purpose  by  the  widow  during  her  life- 
time," citing  numerous  cases.  The  court  adds,  "  None  of  these 
cases,  however,  hold  that  mesne  profits  may  not  be  recovered  under 
such  circumstances,"  stating  further  that  the  precise  question  was 
not  inolved  in  the  decision  of  any  of  those  cases. 

The  note  in  8  Annot.  Cases,  332,  says:  "Exhaustive  search 
has  failed  to  disclose  any  opposite  authorities  on  the  question  of 
the  effect  of  the  death  of  the  dowress  on  consummate  dower  before 
assignment,  which  are  not  cited  or  discussed  in  the  opinion  of  Mc- 
Lennan, J.,  in  the  case  in  the  text. 

See  cases  under  Art.  VI. 

AETICLE    VIII. 

AGREEMENT  TO   ACCEPT  GBOSS  SUM  AND  FBOCEEDINQS 

TSEE.EON. 

§  1617.  Plaintiff  may  consent  to  receive  a  gross  sum,  494. 

§  16 18.  Defendant  may  consent  to  pay  it ;  proceedings  thereupon,  494. 

^  16 1 9.  Interlocutory  judgment  for  sale,  495. 

§  1620.  Id.;  directing  a  part  to  be  laid  off ,  495. 

§  1 62 1.  Liens  to  be  ascertained,  495. 

§  1622.  Id.;  payment  of  or  sale  subject  to,  495. 

§  1623.  Report  of  sale,  496. 

§  1624.  Final  judgment  thereon,  496. 
Rule  70.   Gross  sum  inpayment  of  life  estate,  how  ascertained,  496. 

§    1617.  Plaintiff  may  consent  to  receive  a  gross  snm. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before  an  interlocutory 
judgment  is  rendered,  by  reason  of  the  defendant's  default  in  appearing  or 
pleading,  or,  where  an  issue  of  fact  is  joined,  at  any  time  before  the  commence- 
ment of  the  trial,  file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full 
satisfaction  and  discharge  of  her  right  of  dower  in  the  real  property  described 
in  the  complaint.  Such  a  consent  must  be  in  writing,  and  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded.  A  copy  thereof, 
with  notice  of  the  filing,  must  be  served  upon  each  adverse  party  who  has 
appeared,  or  who  appears  after  the  filing. 

§   1618.  Defendant  may  consent  to  pay  it;  proceedings  thereupon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last  section,  and 
before  an  interlocutory  judgment  is  rendered,  any  defendant  may  apply  to  the 
court,  upon  notice,  for  an  order  granting  him  leave  to  pay  such  a  gross  sum. 
Thereupon  the  covirt  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the  property, 
by  a  reference  or  otherwise,  and  make  an  order,  directing  payment,  by  the 
applicant,  of  the  sum  so  ascertained,  within  a,  time  fixed  by  the  order,  not 
exceeding  sixty  days  after  service  of  a  copy  thereof;  and  directing  the  execu- 
tion by  the  plaintiff  of  a  release  of  her  right  of  dower,  upon  receipt  of  the 
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money.  Obedience  to  the  order  may  be  enforced,  either  by  punishment  for 
contempt,  or  by  striking  out  the  pleading  of  the  offending  party,  and  rendering 
judgment  against  him  or  her  or  iu  both  modes. 

§  1619.  Interlocutory  judgment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in  the  last  section 
but  one,  and  she  is  entitled  to  an  interlocutory  judgment  in  the  action,  the 
court  must,  upon  the  application  of  either  party,  ascertain,  by  reference  or 
otherwise,  whether  a  distinct  parcel  of  the  property  can  be  admeasured  and  laid 
off  to  the  plaintiff,  as  tenant  in  dower,  without  material  injury  to  the  interests 
of  the  parties.  If  it  appears  to  the  court,  that  a  distinct  parcel  cannot  be  so 
admeasured  and  laid  off,  the  interlocutory  judgment  must,  except  in  the  case 
specified  in  the  next  section,  direct  that  the  property  be  sold  by  the  sheriff,  or 
by  a  referee  designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from,  through,  or 
under  a  party,  after  the  filing  of  the  judgment-roll,  or  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title,  be  barred  of 
and  from  any  right,  title,  or  interest  in  or  to  the  property  sold. 

§  1620.  Id.;  directing  a  part  to  be  laid  off. 

In  a  case  specified  in  section  1617  of  this  act,  where  the  property,  or  a  part 
thereof,  consists  of  one  or  more  vacant  or  unimproved  lots,  the  plaintiff's  con- 
sent may  contain  a  stipulation  to  take  a  distinct  parcel,  out  of  those  lots,  in 
lieu  of  a  gross  sum.  In  that  case,  the  interlocutory  judgment,  instead  of 
directing  a  sale,  may  direct,  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel, 
out  of  the  vacant  or  unimproved  lots ;  and,  if  there  is  any  other  property,  that 
it  be  sold,  and  a  gross  sum  be  paid  to  her  out  of  the  proceeds  thereof,  as 
prescribed  in  the  next  three  sections.  The  plaintiff's  title  to  each  distinct 
parcel,  admeasured  and  laid  off  to  her,  as  prescribed  in  this  section,  is  that  of 
an  estate  of  inheritance  in  fee  simple.  In  admeasuring  and  laying  off  the 
same,  the  commissioners  must  consider  quantity  and  quality  relatively,  accord- 
ing to  the  value  of  the  plaintiff's  right  of  dower  in  the  vacant  or  unimproved 
lots,  out  of  which  the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next  three 
sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a  sale. 

§  1621.  liiens  to  be  ascertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of  the  property, 
the  court  must  direct  a  reference  to  ascertain  whether  any  person,  not  a  party, 
has  a  lien  upon  the  property,  or  any  part  thereof.  Except  as  otherwise 
expressly  prescribed  in  this  article,  the  proceedings  upon  and  subsequent  to 
the  reference  must  be  the  same,  as  prescribed  in  article  second  of  this  title, 
where  a  reference  is  made  as  prescribed  in  section  1561  of  this  act. 

See  Demwrlein  v.  Dennerlein,  12  St.  Rep.  640,  as  to  effect  of 
omitting  notice. 

§  1622.  Id.;  payment  of;  or  sale  subject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right  of  dower  of  the 
plaintiff  is  inferior  to  any  other  lien  upon  the  property,  the  judgment  may,  in 
the  discretion  of  the  court,  direct  that  the  property  be  sold  either  subject  to 
the  lien,  or  discharged  from  the  lien;  and,  in  the  latter  case,  that  the  officer 
making  the  sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
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§  1623.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  the  officer  making  the  sale  must  make  and  file  with  the  clerk 
a  report  thereof,  showing  the  name  of  the  purchaser,  and  the  purchase-price 
paid  by  him,  or,  if  the  property  was  sold  in  parcels,  the  name  of  each  pur- 
chaser, and  the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pursuant  to  the 
interlocutory  judgment;  the  purpose  for  which  each  payment  was  made;  the 
amount  and  items  of  his  fees  and  expenses;  and  the  net  amount  of  the  pro- 
ceeds, after  deducting  the  payments. 

§  1624.  Final  judgment  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  reference  or  other- 
wise, the  rights  and  interests  of  each  of  the  parties  in  and  to  the  proceeds  of 
the  sale,  and  also  what  gross  sum  of  money  is  equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated  upon  the  principles 
applicable  to  life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascertained  be  paid 
to  the  plaintiff,  in  full  satisfaction  of  her  right  of  dower;  and  that  the 
remainder  of  the  proceeds  of  the  sale  be  distributed  among  the  persons  entitled 
thereto. 

Rule  70.  Gross  sum  in  payment  of  life  estate;  lioxr  ascertained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  party  shall  be  charged  with  the  expense 
of  investing  such  sum,  and  of  receiving  and  paying  over  the  interest  or  income 
thereof;  but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum  in 
lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  five  per  cent  on  the  principal 
sum,  during  the  probable  life  of  such  person,  according  to  the  Carlisle  Table 
of  Mortality. 

When  a  party  elects  to  accept  a  gross  sum  in  lieu  of  dower  or  an 
annual  income  for  life,  upon  a  fund  in  court,  it  is  customary,  on 
petition  of  the  party  entitled  to  the  same,  to  appoint  a  referee  to 
compute  the  amount  due,  but  this  is  for  the  convenience  of  and 
discretionery  with  the  court,  and  when  the  court  refuses  to  appoint 
a  referee,  it  is  presumed  it  deemed  it  a  proper  case  to  take  the 
proofs  itself  and  that  the  matter  is  still  before  the  court  for  that 
purpose.     Livingston  v.  Livingston,  8  Week.  Dig.  328. 

A  widow  may  dispose  of  her  dower  right  before  it  is  admeasured, 
and  where  land  is  subject  to  a  dower  right  of  the  widow,  the 
purchaser  may  elect  to  take  title  subject  to  the  dower  right,  in 
which  case  he  is  entitled  to  an  abatement  from  the  contract  price 
equal  to  the  gross  cash  value  of  the  dower  right,  and  where  the 
widow  was  a  party  to  the  sale  without  any  reservation  of  her  dower 
right,  she  was  held  to  have  consented  to  look  to  the  purchase  money 
as  a  substitute  for  the  land  and  her  dower  right  therein.  Bostwich 
V.  Beach,  103  N.  Y.  414. 
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The  filing  on  behalf  of  the  widow  of  the  consent  to  accept  gross 
sum  in  lieu  of  dower  under  §  1617,  before  the  entry  of  judgment 
confirming  the  sale,  cures  any  irregularity  in  not  filing  it  before 
the  sale  is  ordered,  where  the  parties  have  not  been  prejudiced  by 
the  re-sale.     Freeman  v.  AJiearn,  64  App.  Div.  509,  72  Supp.  326. 

A  gross  sum  cannot  be  awarded  from  surplus  moneys  for  an 
inchoate  right  of  dower.  Citizens'  Savings  Bank  v.  Mooney,  26 
Misc.  67,  56  Supp.  548. 

Consent  to  Accept  Gross  Sum  in  lien  of  Dower. 

SUPREME  COURT  —  County  of  New  Yoek. 


MARY  ANN  ROBINSON 
agst. 
ROBERT   COVERS,    Individually   and   as 
ExECUTOB  OF  ANTHONY  ROBINSON,  De- 
ceased, AND  OtHEBS. 


138  N.  Y.  425. 


The  undersigned,  Mary  Ann  Eobinson,  the  plaintiff  in  the  above- 
entitled  action,  hereby  consents  to  accept  a  gross  sum  in  full  satis- 
faction of  her  right  of  dower  in  the  real  property  described  in  the 
amended  complaint  herein  as  parcel  "  A,"  the  amount  to  be  ascer- 
tained pursuant  to  law. 

Dated,  New  York,  16th  day  of  April,  1906. 

MARY  ANN  EOBINSON. 

ARTICLE    IX. 

FINAL   JUDGMENT   AND  ITS   EFFECT. 

§  1613.  Final  judgment,  497. 

§  1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  judgment, 

498. 
§  1615.  Junior  incumbrancers  not  affected,  by  admeasurement,  498. 

§  1613.  Final  judgment. 

Upon  the  report  being  confirmed  by  the  court,  final  judgment  must  be  ren- 
dered. If  the  referee  or  commissioners  have  admeasured  and  laid  ofT  to  the 
plaintiff  a  distinct  parcel  of  the  property,  the  judgment  must  award  to  her, 
during  her  natural  life,  the  possession  of  that  parcel,  describing  it,  subject  to 
the  payment  of  all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners  report,  that  it 
is  not  practicable,  or  that,  in  his  or  their  opinion,  it  is  not  for  the  best  inter- 
ests of  all  the  parties  concerned,  so  to  admeasure  and  lay  off  a  distinct  parcel 
of  the  property,  the  final  judgment  must  direct,  that  a  sum,  fixed  by  the  court, 
and  specified  therein,  equal  to  one-third  of  the  rental  value  of  the  real  prop- 
erty, as  ascertained  by  a  reference  or  otherwise,  be  paid  to  the  plaintiff, 
annually  or  oftener,  as  directed  in  the  judgment,  during  her  natural  life,  for 
her  dower  in  the  property;  and  that  the  sum  so  to  be  paid,  be  and  remain  a 
charge  upon  the  property,  during  her  natural  life.  The  final  judgment  may 
also  award  damages  for  the  withholding  of  dower. 

Actions,  Vol.  1  —  33 
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§  1614.  Plaintiff  may  recover  sum  awarded;  oonrt  may  modify 
Judgment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action  against  the  owner, 
or  a  person  who  was  the  owner  of  the  property,  to  recover  any  instalment  of 
the  sum,  so  awarded  to  her  for  her  dower,  which  became  due  during  his  owner- 
ship, and  remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid,  she 
may  maintain  an  action  to  procure  a  sale  of  the  property,  and  enforce  the 
payment  of  the  instalments,  due  and  to  become  due,  out  of  the  proceeds  of  the 
sale.  Such  an  action  must  be  conducted,  as  if  the  charge  upon  the  real 
property  was  a  mortgage  to  the  same  effect.  If,  at  any  time,  it  is  made  to 
appear  to  the  court,  that  the  rental  value  of  the  real  property  has  materially 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  made  upon  notice 
to  all  the  persons  interested,  modify  the  final  judgment  by  increasing  or 
diminishing  the  sum  to  be  paid  to  the  plaintiff. 

§   1615.  Junior  incumbrancers;  not  affected  by  admeasurement. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off  to  plaintiff  as 
her  dower,  a  lien,  which  is  inferior  to  the  plaintiff's  right  of  dower,  attaches, 
during  the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or  share  of 
the  residue  which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff 
had  not  been  a  part  of  the  property. 

Where  a  decree  was  entered,  adjudging  plaintiff  to  be  entitled  to 
dower,  and  fixing  the  sum  to  which  she  was  entitled  as  one-third 
of  the  yearly  income  of  the  property  and  after  two  payments,  a 
motion  was  made  for  an  order  that  the  dowress  receive  one-third 
of  the  net  rents;  held,  that  as  the  court  had,  as  required  by  §  1613, 
fixed  a  sum  equal  to  one-third  of  the  rental  value  of  the  property, 
and  specified  the  same  as  the  dower,  the  court  had  no  power  to  alter 
such  final  judgment.     Mclntyre.  v.  Clark,  43  Hun,  352. 

Judgment  to  be  entered  in  this  action  is  that  provided  by  §  1613, 
which  authorizes  judgment  awarding  the  widow  during  her  natural 
life,  actual  possession  of  a  certain  portion  of  the  property,  or  that 
she  be  paid  a  certain  sum  annually  during  her  life  and  that  dam- 
ages may  be  awarded  her  for  withholding  dower.  Where  she  does 
not  take  any  proceedings  in  her  lifetime  to  assert  her  claim,  the 
right  to  have  dower  admeasured  abates  with  her  death  and  neither 
her  personal  representatives  nor  those  of  her  assignee  can  thereafter 
enforce  it  in  any  form.  Howell  v.  Newman,  59  Hun,  538,  37  St. 
Eep.  296. 

In  an  action  by  a  widow  to  recover  dower  in  land  of  which  her 
husband  died  seized,  as  tenant  in  common  with  another,  the  court 
can  only  direct  a  sale  of  the  undivided  interest  of  the  husband  in 
which  dower  is  claimed. 

Where  the  complaint  in  such  an  action  does  not  indicate  any 
intent  on  the  part  of  the  plaintiff  to  seek  a  judgment  affecting  the 
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interest  of  the  husband  of  the  co-tenant,  the  fact  that  the  latter  did 
not  appear  or  answer  in  the  action  affords  no  ground  for  denying 
his'  motion  to  modify  an  interlocutory  judgment  entered  in  the 
action  by  striking  therefrom  the  part  thereof  which  provides  for  a 
sale  of  the  co-tenant's  interest  and  charges  the  same  with  one-half 
of  the  costs  of  the  action.  Cord  v.  Pwrdy,  42  App.  Div.  405,  59 
Supp.  278. 


Final  Judgment. 


(Caption.) 


HANNAH  EVERSON,  PLAiNTirr, 

agst. 

ANDREW   Mcmullen,   defendant. 


Ul3  N.  Y.  263. 


The  above-entitled  action  having  been  heretofore  duly  brought  to 
trial  at  a  Trial  Term  Court,  held  in  and  for  the  county  of  Ulster  at 
the  court  house  in  the  city  of  Kingston,  commencing  November  16, 
1904,  and  trial  by  jury  having  been  waived  in  open  court  and  trial 
having  been  had  and  the  decision  of  the  court  made  and  filed  and 
an  interlocutory  judgment  having  been  appealed  from  and  having 
been  modified  by  order  of  the  General  Term  of  this  court  entered 
on  the  second  day  of  I'ebruarj',  1905,  in  the  office  of  the  clerk  of  the 
county  of  Ulster,  and  the  court  having  made  an  order  pursuant  to 
said  interlocutory  judgment,  so  modified  as  aforesaid,  and  entered  in 
said  clerk's  office  on  the  7th  day  of  February,  1905,  appointing  a 
referee  to  admeasure  plaintiff's  dower  in  the  premises  described  in 
the  complaint,  and  who,  pursuant  to  stipulation,  took  testimony  to 
ascertain  the  rental  value  of  said  premises,  and  the  report  of  said 
referee  having  been  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  Ulster  of  the  5th  day  of  April,  1905,  and  Messrs.  Preston  &  Chipp, 
of  counsel  for  defendant,  being  now  here  in  open  court  and  waiving 
notice  of  confirmation  of  said  report  and  application  for  this  judg- 
ment, it  is  adjudged  and  decreed  that  the  said  report  of  Alvah  S. 
Newcomb  be  and  the  same  is  hereby  in  all  respects  confirmed  save 
section  five  thereof  in  which  the  referee  finds  the  rental  value  of  said 
property; 

And  now  after  hearing  G.  D.  B.  Hasbrouck,  Esq.,  plaintiff's  at- 
torney, in  favor  of  this  final  judgment,  and  Mr.  Chipp,  of  counsel 
for  the  defendant,  opposed,  and  after  reading  the  papers  aforesaid 
now  on  file,  it  is  adjudged  and  decreed  that  the  plaintiff  is  entitled 
to  dower  in  the  premises  described  in  the  complaint  as  follows : 
(Insert  description.) 

And  after  reading  and  filing  the  evidence  taken  by  said  referee 
and  his  oath  and  the  stipulation  of  counsel  to  said  evidence,  annexed, 
in  relation  to  the  rental  value  of  said  premises  described  in  the  com- 
plaint, and  after  hearing  G.  D.  B.  Hasbrouck,  plaintiff's  attorney, 
and  Preston  &  Chipp,  Esqs.,  of  counsel  for  defendant,  concerning  the 
same,  I  hereby  fix  and  determine  the  rental  value  of  said  premises 
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for  the  year  1904  and  since  and  now,  at  and  to  be  the  sum  of  $325  per 
year  independent  of  taxes  or  other  charges,  they  having  been  taken 
into  consideration  in  fixing  the  same ; 

And  it  is  hereby  adjudged  and  decreed  that  the  defendant  pay  the 
plaintiff  the  sum  of  $75  per  year  on  the  first  day  of  January  of  each 
year  during  her  life,  as  and  for  her  dower  in  the  premises,  or  her 
attorney  for  her; 

And  on  reading  the  pleadings  herein  and  the  evidence  taken  by  the 
referee  as  aforesaid,  and  proof  of  the  taxes  and  other  charges  against 
the  said  property  being  now  here  adduced  before  me,  and  the  plaintiff 
and  defendant,  by  their  respective  attorneys,  being  now  here  in  open 
court,  I  hereby  fix  and  determine  one-third  of  the  annual  value  of  the 
mesne  profits  to  be  $75  per  year ; 

And  it  is  hereby  adjudged  and  decreed  that  the  plaintiff  Hannah 
Everson  do  recover  of  the  defendant  Andrew  McMuUen  the  sum  of 
$135.75  damages  for  the  withholding  plaintiff's  dower  from  the  11th 
day  of  June,  1904,  to  date  hereof; 

And  it  is  hereby  adjudged  and  decreed  that  plaintiff  recover  $137, 
her  costs  awarded  her  by  said  General  Term  order,  to  be  taxed  by  the 
clerk,  and  the  disbursements  of  this  action,  and  the  costs  as  of  course 
and  not  awarded  by  the  discretion  of  the  court  in  the  sum  of  $147.33 
to  be  hereafter  taxed  by  the  clerk.  A.  B.  PAEKEE, 

J.  S.  C. 


EJECTMENT.* 

§§  1496-1531. 

The  name  Ejectment  has  been  retained  despite  the  attempt  in 
the  Code  to  change  the  name  of  the  action  to  try  the  right  of  pos- 
session and  title  to  land  to  "Action  to  Recover  Real  Property." 
The  common-law  name  of  the  action  has  remained  in  general  use 
as  being  both  convenient  and  distinctive,  to  the  exclusion  of  the 
later  title  and  hence  is  adopted  in  this  work. 

Article. 

I.  Nattiee  akd  pttepose  of  the  action,  504. 
II.  When  the  action  can  be  maintained,  506. 
ni.  When  the  action  will  not  lie,  513. 

Subd.  I.   Mortgagee  cannot  maintain  ejectment,  513. 

§  1498.  Mortgagee  cannot  maintain  action,  513. 
Subd.  2.   Action  cannot  be  maintained  for  dower,  515. 

§  1499,  Subd.  I.  Action  cannot  be  maintained  for  dower,  ^i^. 
Subd.  3.  Limitations  as  to  strip  of  land,  515. 

§  1499,  Subd.  2.   Limitation  as  to  strip  of  land,  515. 
Subd.  4.    When  action  cannot  be  maintained,  516. 

IV.  By  whom  the  action  can  be  maintained,  520. 

Subd.  I.   One  or  more  joint  tenants,  520. 

§  1500.   Separate  action  by  joint  tenant  or  tenant  in  common, 
520. 
Subd.  2.   Grantee  of  lands  held  adversely,  521. 

§  1501.   Grantee    of  lands  held   adversely   may   maintain 
action,  521. 
Subd.  3.    Persons  vested  with  right  to  immediate  possession,  524. 
Subd.  4.   Reversioner  may  bring  action  after  tenant's  default, 

§  1680.   Reversioner,   etc.,   may  bring  action  after  tenant  s 
default,  529. 

V.  What  is  necessaet  to  entitle  plaintiff  to  eecovee,  530. 

Subd.  I.  Plaintiff  must  recover  on   the   strength  of  his  0T.vn 

title,  530. 
Subd.  2.    When  possession  gives  presumption  of  title,  532. 

VI.  Who  may  be  defendants  and  who  must  be  joined  as 

SUCH,  534. 
§  1502.  Against  whom  action  to  be  brought,  534. 
§  1503.    Who  may  be  joined  as  defendants,  535. 

•The  leading  authorities  on  the  law  of  Ejectment  are  Tyler  on  Ejectment 
and  Adverse  Enjoyment,  Newell  on  Ejectment,  Warvelle  on  Ejectment,  (1905) 
Buswell  Statute  of  Limitations  and  Adverse  Possession,  article  "  Ejectment " 
American  and  English  Encyclopedia  of  Law  and  Cyclopedia  of  Law.  The 
subject  is  treated  in  Bingham  on  Real  Estate  and  to  a  greater  or  less  extent 
in  all  works  on  real  property. 
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Article. 
vn.  Peoduction  or  authoeitt  by  attoenet,  540. 

§  1512.   Motion  for  plaintiff's  attorney    to  produce    his 

authority,  540. 
§  1513-   Order  thereupon,  540. 
§  1514.  Evidence  of  authority,  540. 

Vin.  The  complaint,  541. 

§  15 1 1.  Property  claimed  in  action;  how  described  in  com- 
plaint, 541. 

IX.  Defences  legal  and  equitable,  and  how  pleaded,  552. 

Subd.  I.  Defences  generally,  552. 

Subd.  2.  Adverse  possession  as  a  defence,  556. 

Subd.  3.  Equitable  defences,  572. 

Subd.  4.  Defences  hcnv pleaded,  575. 

X.  Pbactice,  581. 

XI.  What  bents  and  fbofits  aee  becovebable  and  beceiveb- 
ship,  583. 

Subd.  I.    What  damages  can  be  recovered,  583. 

§  1496.  Plaintiff  may  recover  damages  with  the  land,  583. 

§  1497-  Rents  and  profits  to  be  included  i?i  damages,  584. 

§  T531.  Da??iages  recoverable;  set-off  by  defendant,  584. 
Subd.  2.    When  receiver  appointed,  591. 

XII.  Right  to  eecoveb  against  occupants  sepabately,  592. 

§    1516.   Rule  when  there  are  distinct  occupants,  592. 
§   1517.    The  last  section  qualified.  592. 
§   15 18.    When  plaintiff  may  recover  against  one  defendant 
subject  to  rights  of  others,  593. 

xni.  When  action  will  be  severed,  593. 

§   152 1.  Abatement  of  action,  593. 

§  1522.  Action  to  be  divided,  when  different  persons  suc- 
ceed to  differ  erit  parcels,  594. 

§  11J23.  Id.;  when  different  persons  succeed  to  real  property 
and  to  rents  and  profits,  594. 

XIV.  Evidence,  595. 

Subd.    I.    When  ouster  to  be  proved,  595. 
§  1515.    When  ouster  to  be  proved,  595. 
Subd.    2.    What  evidence  is  necessary  and  proper  in  ejectment, 

598- 
XV.  Vebdict,  606. 

§  1519.    Verdict,  etc.,  to  state  nature  of  plaintiff's  estate, 

606. 
§   1520.  Expiration  of  plaintiff's  title  before  trial,  606. 

XVI.  New  teial  and  its  effect  and  evidence  theeeon,  609. 

§  1525.  New  trial  may  be  granted,  609. 

§  1526.   Effect  of  judgment  by  default,  etc.,  609. 

§  1527.  Id.;  exception  in  cases  of  disability,  609. 

§  1528.    The  last  three  sections  qualified,  609. 

§  1530.  Evidence  on  new  trial,  610. 

XVn.  Effect  of  judgment,  616. 

§  1529.  Possession  not  to  be  changed  by  vacating  of  judg- 
ment, 616. 

§  1524.  Effect  of  judgment  rendered  after  trial  of  issue  of 
fact,  616. 
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Article. 

XVin.  Costs  in  ejectment,  620. 

§  3228,  Subd.  I.  When  plaintiff  entitled  to  costs  of  course, 
620. 

XIX.  Execution  in  ejectment,  622. 

XX.  Ejectment  fob   non-payment  of  bent  and  pbocedtibe 
theseon,  625. 

§  1504.  When  action  may  be  brought  for  non-payment  of 
rent,  625. 

§  1505.  Id.;  when  right  of  re-entry  is  reserved  for  want  of 
distress,  625. 

§  1506.  Action  against  tenant,  when  proceedings  to  be  stayed, 
625. 

§  1507.  Id.;  amount  of  rent  in  arrear  to  be  stated  in  judg- 
ment, 625. 

I  1508.   Id.;  when  possession  to  be  restored  to  defendant,  625. 

§  1509.   Id.,  626. 

§  1510.  Id.;  use  of  property,  when  set-off  against  rent,  626. 

FRSCEDENTS. 

ABT.  PAGE. 

Answer  —  Plea   of    title   by    purchaser 9  577 

Answer  —  Adverse   possession    9  579 

Answer  —  Setting  up  equitable  defence 9  580 

Complaint  —  Short   form    8  548 

Complaint  —  Short  f orna    8  548 

Complaint  —  Setting  out  plaintiff's   title  as   trustee 8  549 

Complaint  —  Title  to  highway   8  550 

Complaint  —  Setting  out  facts  on  which  plaintiff's  title  is  based 

and  praying  for  injunction  8  551 

Execution  to  put  plaintiff  in  possession  in  ejectment 19  624 

CODE   SECTIONS   AND   WHERE   FOUND. 

SEC.                                                                                                                                                               ABT.  PAGE. 

1496.  Plaintiff  may  recover   damages  with   the  land 11  583 

1497.  Rents  and  profits  to  be  included  in  damages 11  584 

1498.  Mortgagee  cannot  maintain   action 3  513 

1499.  Action  cannot  be  maintained  for  dower 3  515 

1500.  Separate  action  by  joint  tenant  or  tenant  in  common ....       4  520 

1501.  Grantee  of  lands  held  adversely  may  maintain  action 4  521 

1 502.  Against  whom   action   to  be   brought 6  534 

1503.  Who  may  be  joined  as   defendants 6  535 

1504.  When  action  may  be  brought  for  non-payment  of  rent....     20  625 

1505.  Id.;  when  right  of  re-entry  is  reserved  for  want  of  distress     20  625 

1506.  Action  against  tenant,  when  proceedings  to  be  stayed 20  625 

1507.  Id.;  amount  of  rent  in  arrear  to  be  stated  in  judgment.  .      20  625 

1508.  1509.  Id.;   when  possession   to  be   restored   to  defendant..     20  625 

1510.  Id.;  use  of  property,  when  set  off  against  rent 20  626 

1511.  Property  claimed  in  action;  how  described  in  complaint..       8  541 

1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority. .       7  540 

1513.  Order  thereupon    7  540 

1514.  Evidence  of  authority    7  540 

1515.  When  ouster  to  be  proved 14  595 
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1516.  Rule,   when   there   are   distinct   occupants 12        592 

1517.  The   last   section   qualified    12        592 

1518.  When  plaintiff  may  recover  against  one  defendant,  subject 

to   rights   of   others    12  593 

1519.  Verdict,  etc.,  to  state  nature  of  plaintiff's  estate 15  606 

1520.  Expiration  of  plaintiff's  title  before  trial 15  606 

1521.  Abatement  of   action    13  593 

1522.  Action  to  be  divided,  when  different  persons  succeed  to  dif- 

ferent   parcels   13        594 

1523.  Id.;   when  different  persons  succeed  to  real  property  and 

to  rents  and  profits    13  594 

1524.  Effect   of   judgment   rendered  after   trial   of   issue  of  fact.  17  610 

1525.  New   trial   may  be   granted    16  600 

1526.  Effect  of  judgment  by  default,  etc 16  609 

1527.  Id.;  exception  in  case  of  disability 16  609 

1528.  The  last  three   sections  qualified 16  609 

1529.  Possession  not  to  be  changed  by  vacating  of  judgment. ...  17  616 

1530.  Evidence   on   new  trial    16  610 

1531.  Damages  recoverable;   set-off  by  defendant    11  584 

1680.  Reversioner,  etc.,  may  bring  action  after  tenant's  default.  .  4  529 

3228.   (Subd.  I.)    When  plaintiff  entitled  to  costs  of  course 18  620 

AETICLE  I. 
NATURE  AND  PTTEPOSE  OF  THE  ACTION. 

Ejectment  is  brought  to  establish  through  a  judicial  determina- 
tion, the  title  to  land ;  and  to  remove  therefrom  those  wrongfully 
in  possession  or  whose  title  has  been  determined  by  limitation, 
forfeiture  or  otherwise.  It  lies  wiherever  the  right  of  entry- 
exists,  and  the  interest  is  of  such  a  character  that  possession  of 
the  land  can  be  delivered  in  execution  of  a  judgment  for  its 
recovery.      Gerard's  Titles  to  Real  Estate,  4th  edition,  p.  825. 

It  is  in  substance,  after  abolishing  tlie  formalities,  the  action 
which  has  been  recognized  for  a  long  period  as  the  appropriate 
method  for  ejecting  a  party  not  entitled  to  possession  of  lands 
at  the  suit  of  the  rightful  owner  or  person  entitled  to  possession. 
The  right  to  possession  of  real  estate  was  originally  determined 
by  real  actions,  which  in  time  became  so  incumbered  with  useless 
technicalities  as  to  be  almost  useless,  great  strictness  of  pleading 
being  required,  and  the  practice  being  of  the  most  formal  char- 
acter, substance  being  sacrificed  to  form.  Sedgwick  &  Wait  on 
Titles  to  Land,  p.  4.  Thereupon,  the  form  of  action  familiar  at 
common  law  was  introduced,  and  the  legal  fiction  was  resorted 
to  of  a  demise,  first  to  a  real,  and  then  to  a  fictitious  person,  as 
plaintiff,  who  broiight  an  action  against  the  person  in  possession. 
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Wait's  Actions  and  Defenses,  vol.  3,  p.  2.  The  effect  of  the 
action  at  first  was  only  to  determine  the  right  to  the  possession. 
Ejectment  is  a  species  of  mixed  action,  which  will  lie  to  recover 
the  possession  of  lands,  with  damages  and  costs  for  the  wrongful 
withholding  of  them,  being  the  principal  method  in  modern  use 
for  trying  the  title  to  land.  Burrill's  Law  Dictionary.  It  is  a 
possessory  remedy,  and  does  not  lie  by  one  who  has  not  an 
immediate  interest  or  right  to  possession.  Comyn's  Digest,  vol.  3, 
p.  611.  It  was  formerly  a  mixed  action,  grounded  on  the  right 
to  possession  of  the  premises  in  question  between  the  parties. 
Bacon's  Abridgment,  title  Ejectment. 

In  the  original  draft  of  the  Code  of  Civil  Procedure  presented 
to  the  legislature,  the  first  section  of  the  article  treating  of  the 
action  to  recover  the  possession  of  lands,  contained  the  definition, 
"  An  action  to  recover  real  property  is  styled  in  this  act  an  action 
of  ejectment."  This  clause  was  subsequently  stricken  out, 
although  the  codifiers  stated  their  intention  to  formally  recognize 
the  word  "  ejectment "  as  a  word  which  had  been  in  use  under 
the  former  code  and  had  a  well-defined  meaning  at  common  law. 
The  definition  of  the  action  and  statutory  authority  therefor, 
were  abolished  by  the  repeal  of  the  Revised  Statutes,  and  there- 
fore the  common-law  right  is  the  only  aiithority  for  the  action, 
as  regulated  by  the  Code  of  Civil  Procedure,  except  that  section 
3343,  subdivision  20,  defines  the  meaning  of  the  words  "  an  action 
of  ejectment "  to  be  "  an  action  to  recover  the  immediate  pos- 
session of  real  property."  This  remark  is  doubtless  intended  to 
apply  to  the  action  regulated  by  this  article  of  the  code  although 
the  revisers  evidently  overlooked  these  definitions  and  entitled 
the  action  "  an  action  to  recover  real  property,"  altogether  ignor- 
ing the  word  "  ejectment "  which  has  been  retained  in  common 
use  and  is  here  used  as  a  sub-title. 

It  has  always  in  practice  retained  the  name  of  ejectment,  and 
will  be  so  treated  for  convenience  in  this  chapter. 
'  By  the  Code  of  Procedure  the  action  became  one  to  try  title 
between  the  real  parties  in  interest,  and  as  such  it  is  now  recog- 
nized although  not  defined,  under  the  name  of  "  action  to  recover 
real  property."  It  now  tests  not  only  the  right  to  the  possession 
but  the  title  under  which  the  right  exists,  whether  in  fee  for  life 
or  for  years.      Cogger  v.  Lansing,  64  IST.  Y.  41 Y. 

In  Butler  v.  Frontier  Telephone  Co.,  186  N.  Y.  486,  affirming 
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109  App.  Div.  217,  96  Supp.  684,  the  court  calls  attention  to  the 
fact  that  while  the  statute  to  some  extent  regulates  the  procedure, 
it  did  not  create  the  action,  and  for  the  principles  which  govern 
it,  resort  must  be  had  to  the  common  law ;  reiterating  the  rule  that 
the  plaintiff  is  the  owner  of  the  soil  owned  upward  to  an  indefinite 
extent,  and  stating  that  the  authorities  substantially  agree  that 
the  ability  of  the  sheriff  to  deliver  possession  is  a  test  of  the  right 
to  maintain  an  action  in  ejectment. 

ARTICLE    II. 

WHEW  THE  ACTION  CAN  BE  MAINTAINED. 

The  action  of  ejectment  is  maintainable  only  for  corporeal  here- 
ditaments, something  tangible  and  visible,  and  upon  which  an 
entry  can  be  made  and  of  which  the  owner  can  be  disseized. 
Child  V.  CJiO/ppell,  9  N.  Y.  246 ;  Jackson  v.  Louchs,  9  Johns.  298 ; 
Woodhull  V.  Rosenthal,  61  N.  Y.  382 ;  Jackson  v.  May,  16  Johns. 
184. 

The  true  test  of  this  action  seems  to  be  that  the  thing  claimed 
should  be  a  corporeal  hereditament;  that  a  right  of  entry  should 
exist  at  the  time  of  the  commencement  of  the  action,  and  the  in- 
terest be  visible  and  tangible,  so  that  the  sheriff  may  deliver  the 
possession  to  the  plaintiff  in  execution  of  the  judgment  of  the 
court.  Rowan  v.  Kelsey,  18  Barb.  484;  Butler  v.  Frontier  Co., 
186  N.  Y.  486. 

Whenever  one  person  enters  upon  and  takes  permanent  pos- 
session of  the  real  property  of  another,  claiming  title  thereto, 
whether  it  arises  over  a  disputed  boundary  or  otherwise,  an  un- 
lawful ouster  has  been  made,  for  which  an  action  of  ejectment  is 
the  proper  and  only  sufficient  remedy.  Leprell  v.  Kleinsch<midt, 
112  ]Sr.  Y.  364,  reversing  17  St.  Eep.  231. 

It  will  lie  for  a  house  or  a  room.  Child  v.  Chappell,  9  N.  Y. 
246 ;  or  for  a  church  or  chapel.  Van  Deusen  v.  Presbyterian 
Congregation  of  Fort  Edward,  3  Keyes,  550.  It  was  held  in 
Jackson  v.  May,  16  Johns.  184,  supra,  that  ejectment  would  lie 
for  anything  attached  to  the  soil;  but  this  must  be  taken  subject 
to  the  qualification  that  it  is  part  of  the  realty.  Ejectment  lies 
for  lands  covered  by  a  mill  dam.  Beats  v.  Stewart,  6  Lans.  408. 
Lands  under  water  may  be  recovered  by  ejectment  People  v. 
Mauran,  5  Den.  389.  So  held  in  cases  of  grant  of  lands  under 
watf-"  by  the  State.     Champlam  &  St.  Lawrence  B.  B.  Co.  v. 
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Valentine,  19  Barb.  484;  BlaJceslee  Co.  v.  Blakeslee's  Sons,  59 
Hun,  209,  13  Supp.  493,  37  St.  Rep.  707. 

See  Murphy  v.  Norton,  61  How.  197,  as  to  title  to  lands  re- 
claimed from  the  sea  by  natural  means.  The  owner  of  the  fee 
of  a  highway  over  which  the  public  have  an  easement  for  travel 
may  recover  the  land  within  the  limits  of  the  highway,  in  eject- 
ment against  one  who  has  illegally  appropriated  it  to  a  purpose 
not  authorized  by  the  easement.  Etz  v.  Dailey,  20  Barb.  32; 
Carpenter  v.  Oswego  &  S.  R.  E.  Co.,  24  N.  Y.  655  ;  Wager  v.  Troy 
Union  E.  E.  Co.,  25  N.  Y.  526 ;  Eeformed  Church  v.  Schoolcraft, 
65  N.  Y.  135 ;  Brown  v.  Galley,  Hill  &  Den.  Sup.  308.  So  eject- 
ment will  lie  against  a  railroad  company  by  the  owner  of  the  fee 
where  the  street  has  been  appropriated  without  making  compen- 
sation therefor.  Lozier  v.  N.  Y.  C.  E.  E.  Co.,  42  Barb.  465; 
Wager  v.  Troy  Union  E.  E.  Co.,  25  N.  Y.  526;  Carpenter  v. 
Oswego,  etc.,  R.  E.  Co.,  24  IsT.  Y.  655.  The  action  may  be  main- 
tained against  a  city  to  recover  land  used  for  a  street,  under  the 
claim  that  the  owner  has  no  private  right  in  the  land.  Strong  v. 
City  of  Brooklyn,  68  IST.  Y.  1. 

Actual  entry  upon  a  small  piece  of  land  which,  for  natural 
reasons,  cannot  be  fenced,  placing  stone  monuments  around  it  and 
bringing  lumber  thereon  to  build,  constitute  such  possession  as 
will  entitle  the  party  to  maintain  ejectment  against  a  subsequent 
intruder.  Prior  possession  under  a  claim  of  ownership  is  enough 
to  maintain  ejectment  against  one  claiming  a  right  of  possession 
only  under  a  later  entry.  Mission  of  the  Immaculate  Virgin  v. 
Cronin,  14  Misc.  372,  36  IST.  Y.  Supp.  77. 

The  maintenance  of  a  flagman's  shanty  is  a  sufficient  occupation 
of  land  to  justify  the  institution  of  an  action  of  ejectment,  and 
the  right  to  a  recovery  is  not  affected  by  a  removal  of  such  shanty 
during  the  pendency  of  the  action.  Archibald  v.  N.  Y.  C.  &  H. 
E.  E.  E.  Co.,  1  App.  Div.  251,  37  N.  Y.  Supp.  336,  72  St.  Rep. 
689,  affirmed,  157  E".  Y.  574. 

An  action  founded  only  upon  adverse  possession,  can  be  main- 
tained even  against  the  owner,  where  the  plaintiff's  claim  of  title 
is  not  founded  upon  a  written  instrument,  judgment  or  decree. 
Plaintiff  must  show  an  actual,  continued  occupation  of  the  prem- 
ises under  claim  of  title.  Under  such  circumstances  where  the 
land  has  been  protected  by  a  substantial  enclosure  or  been  usually 
cultivated  or  improved,  the  premises  actually  occupied  can  be 


508  EJECTMENT. 

deemed  to  have  been  held  adversely.    Barnes  v.  Light,  116  IT.  Y. 
34;  s.  c,  26  St.  Rep.  654. 

It  was  held  in  Brondage  v.  Warner,  2  Hill,  145,  that  ejectment 
would  not  lie  for  land  covered  by  a  party  wall.  See  Rogers  v. 
Sinsheimer,  50  N.  Y.  646. 

Where  a  clause  in  a  lease  provided  for  its  determination  at  the 
option  of  the  lessors  on  the  non-payment  of  the  rent,  they  may 
maintain  ejectment  on  breach  of  condition,  though  no  right  of  re- 
entry is  reserved.  Horton  v.  N.  Y.  C.  &  H.  B.  R.  B.  Co.,  12  Abb. 
N.  C.  30. 

Where  individuals  without  authority  erected  a  pier  in  New 
York  city,  held  that  they  acquired  no  right  by  adverse  possession, 
prescription  or  estoppel  and  that  an  action  of  ejectment  could  be 
maintained  by  the  city.  Mayor,  etc.,  v.  Law,  125  N.  Y.  380,  35 
St.  Rep.  437. 

An  executory  contract  for  the  sale  of  the  lands  affords  no  right 
to  the  possession  to  the  purchasers  holding  under  it,  as  against  a 
grantee  of  the  legal  title,  and  the  latter  may  recover  possession  in 
ejectment  without  putting  the  defendant  in  default  under  the 
contract  by  tendering  a  deed,  as  the  action  is  not  founded  on  such 
contract  but  rests  on  legal  right.  Biseley  v.  Bice,  40  Hun,  585. 
In  order  to  maintain  the  action  the  claim  of  title,  or  of  some  in- 
terest in  the  premises,  must  be  such  a  claim  that,  if  it  were  reduced 
to  possession  or  enjoyment,  it  would  constitute  an  actual  occupa- 
tion. A  claim  to  use  a  wharf  as  appurtenant  to  a  mill  is  not 
enough.  Child  v.  Chappell,  9  N.  Y.  246.  Though  a  lease  for 
seven  years  is  a  chattel  interest,  ejectment  lies  to  recover  posses- 
sion of  the  land  demised.  Olendorf  v.  Cook,  1  Lans.  37.  One  in 
possession  under  a  contract  of  sale  may  maintain  ejectment  against 
a  stranger.    Murphy  v.  Loomis,  26  Hun,  659. 

Where  a  railroad  company  has  constructed  its  track  across  the 
corner  of  a  lot  of  land  over  which  it  ordinarily  runs  its  trains,  its 
acts  amount  to  such  an  appropriation  of  the  possession  of  the  lands 
so  taken  as  to  authorize  ejectment;  in  such  case  no  demand  of  pos- 
session or  notice  to  quit  is  necessary,  and  plaintiff  may  recover, 
subject  to  the  easement  of  the  public,  that  part  of  an  adjoining 
street  to  which  he  has  title,  which  is  also  occupied  by  such  rail- 
road tracks.  Gas-light  Co.  of  Syracuse  v.  Borne,  etc.,  B.  B.  Co., 
11  Civ.  Pro.  R.  239.  This  case  is  modified  to  hold  that  the  owner 
of  the  land  of  a  street  may  recover  such  part  as  is  entered  upon, 
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without  the  consent  of  the  owner,  and  used  by  a  railroad  operated 
by  Bteam.     S.  c,  51  Hun,  119,  5  N.  Y.  Supp.  459. 

Ejectment  will  lie  against  a  railroad  company  to  recover  a  strip 
of  land,  not  occupied  by  the  track  but  which  defendant  claims  to 
own  where  the  extent  of  the  lot  was  not  given  by  deed;  it  being 
incumbent  on  defendant  to  show  that  the  right  of  way  exceeded 
the  space  occupied  by  its  track.  Harris  v.  Brooklyn,  etc.,  E.  B. 
Co.,  15  Weekly  Digest,  362. 

The  owner  of  land  upon  which  a  contractor  is  erecting  a  build- 
ing has  a  right  to  enter  the  building  for  the  purpose  of  inspecting 
the  work  as  it  progresses,  and  upon  his  exclusion  is  not  obliged  to 
have  recourse  to  a  rescission  of  the  contract  but  may  maintain 
ejectment  against  the  contractor.  Smith  v.  Revels,  79  Hun,  213, 
61  St.  Rep.  138,  29  Supp.  658. 

Defendants  claimed  under  a  deed  from  the  grantee  of  the  sheriff 
by  virtue  of  a  sale  under  a  judgment  against  the  plaintiff's  grantor ; 
the  judgment  having  been  decided  by  the  Court  of  Appeals  to  be 
void  by  reason  of  insufficient  service  by  publication  of  the  sum- 
mons in  the  action  in  which  it  was  granted,  held  that  plaintiff 
could  recover  in  ejectment.  McCracken  v.  Flwrmgan,  51  St.  Rep. 
545,  21  Supp.  1108. 

The  permanent  appropriation  by  a  telegraph  company  of  a  por^ 
tion  of  a  highway,  the  fee  of  which  is  in  the  adjoining  owners,  by 
the  erection  of  poles  thereon  without  consent  of  such  owners  or 
compensation  to  them,  is  unlawful,  and  ejectment  is  maintainable 
against  it  by  such  owners.  Eels  v.  Americaai  Telephone  and  Tele- 
graph Co.,  143  N.  Y.  133,  62  St.  Rep.  138. 

This  case  was  distinguished  in  Palmer  v.  Larchmont  Electric 
Co.,  158  N.  Y.  231,  which  was  an  action  in  ejectment  to  compel 
defendant  to  remove  poles  and  wires  in  front  of  plaintiff's  prem- 
ises in  a  village.  The  court  there  held  that  the  lighting  of  the 
streets  was  one  of  the  uses  to  which  a  public  way  may  be  devoted, 
and  that  the  duty  devolves  upon  the  municipality  to  supply  it. 
That  it  is  one  of  the  burdens  upon  the  fee  which  must  be  borne 
as  an  incident  to  the  public  right  of  travel  over  the  way,  and  is 
deemed  one  of  the  uses  for  which  the  land  was  taken  as  a  public 
highway.  Holding  the  Eels  case  to  be  distinguishable  upon  the 
ground  that  the  poles  in  that  case  were  not  used  in  any  sense  for 
street  purposes.  The  court  considers  the  difference  between  urban 
and  rural  streets,  stating  that  such  distinction  has  long  been  recog- 
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nized,  and  that  it  arises  out  of  the  necessary  requirement  of  the 
public  and  the  use  made  of  them.  Both  the  Eels  and  Palmer  cases 
are  considered  and  commented  on,  together  with  Bloom-field  Gas 
Light  Co.  v.  CaUcins,  62  JST.  Y.  386,  in  Lent  v.  Tilyou,  106  App. 
Div.  189,  94  Supp.  479. 

The  Eels  case  is  cited  with  approval  in  Coatsworth  v.  Lehigh 
Valley  R.  E.  Co.,  156  N.  Y.  451,  affirming  24  App.  Div.  273,  48 
Supp.  511,  with  reference  to  the  right  to  use  of  the  street  for  pur- 
poses other  than  lighting,  and  it  was  held  as  a  general  proposition 
that,  notwithstanding  the  right  of  the  public  to  an  easement  in 
the  street,  the  owner  of  the  soil  has  an  interest  which  entitles  him 
to  remove  any  unauthorized  erection  upon  the  premises. 

Owner  of  land  abutting  on  the  highway,  who  owns  a  fee  to  the 
center  of  the  highway,  may  maintain  ejectment  to  compel  removal 
of  telephone  poles  erected  in  the  highway,  without  the  right  to  do 
so  on  the  part  of  the  telephone  company.  Myers  v.  Bell  Telephone 
Co.,  83  App.  Div.  623,  82  Supp.  83,  citing  Eels  case. 

In  Oshorn  v.  Auburn  Telephone  Co.,  Ill  App.  Div.  702,  97 
Supp.  874,  which  was  an  action  to  restrain  defendant  from  erect- 
ing poles  in  the  street  opposite  plaintiff's  premises,  the  distinction 
between  the  Eels  case  and  Palmer  case  is  again  pointed  out,  and 
Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  is  cited. 

Ejectment  lies  to  compel  the  removal  of  a  telephone  wire  strung 
above  plaintiff's  land  without  authority,  even  though  the  actual 
soil  was  not  interfered  with,  and  plaintiff  is  entitled  to  the  pecu- 
liar rights  given  to  parties  in  such  action.  The  owner  of  real 
property  owns  the  space  above  the  surface,  and  has  the  same  right 
to  its  free  and  uninterrupted  enjoyment  as  to  the  space  below. 
Butler  V.  Frontier  Telephone  Co.,  109  App.  Div.  217,  95  Supp. 
684.  At  page  218,  opinion  McLennan,  J.,  it  is  said:  "  The  in- 
teresting question  presented  by  this  appeal  is,  can  an  action  in 
ejectment  be  maintained  in  any  case  where  the  soil  of  any  prem- 
ises of  the  owner  has  not  been  actually  interfered  with."  The 
court  then  calls  attention  to  the  fact  that  this  question  is  answered 
in  the  affirmative  in  Sherry  v.  Freckim/j,  4  Duer,  453,  in  the  nega- 
tive in  Aiken  v.  Benedict,  39  Barb.  400,  followed  in  Vrooman  v. 
Jackson,  6  Hun,  326,  and  calls  attention  to  the  fact  that  in  Lep- 
rell  V.  Kleinschmidt,  112  IST.  Y.  364,  at  369,  the  court  expressly 
states  it  does  not  decide  whether  an  action  of  ejectment  will 
be  for  the  projection  of  the  eaves  of  a  building  over  the  lands  of 
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another.  Cited  Olsen  v.  Heiiderson,  113  App.  Div.  676,  99  Supp. 
917.  On  appeal,  186  N.  Y.  486,  it  is  said  in  tlie  opinion :  "  Ques- 
tions similar,  but  not  identical,  as  they  relate  to  overhanging  eaves, 
projecting  cornices,  or  leaning  walls,"  have  heretofore  been  passed 
upon,  citing  authorities  above  referred  to,  and  calling  attention 
to  the  fact  that  the  precise  question  before  the  court  has  not  been 
passed  upon  in  any  other  State,  but  upon  the  question  relating  to 
projecting  cornices  and  the  like,  the  authorities  are  divided. 

The  court,  after  full  discussion,  reiterates  the  rule  that  the 
plaintiff  is  the  owner  of  the  soil  and  owns  upward  to  an  indefinite 
extent,  that  he  owns  the  space  occupied  by  the  wire,  and  has  the 
right  to  the  exclusive  possession  of  that  space.  That  space  above 
land  is  real  estate,  the  same  as  the  land  itself,  and  that  the  law 
regards  an  empty  space  as  if  it  were  a  solid,  inseparable  from  the 
soil,  and  protects  it  from  hostile  occupation.  Affirming  the  judg- 
ment below. 

Where  plaintiff  owned  the  fee  in  a  highway  to  the  center  thereof, 
and  defendant  erected  telephone  poles  therein,  without  permission, 
plaintiff  was  held  to  be  entitled  to  maintain  ejectment  to  oust 
defendant  from  the  use  of  the  highway,  and  not  required  to  bring 
suit  in  equity  in  which  defendants'  equitable  rights,  if  any,  might 
be  adjudicated.  Little  v.  America/n  Telephone  &  Telegraph  Co., 
96  App.  Div.  559,  89  Supp.  136. 

Abutting  owners  to  the  center  of  a  village  street  may  bring 
ejectment  against  a  railroad  company  operating  a  single  track 
through  the  street  where  it  imposes  a  new  switch  on  their  half 
of  the  street.  Stevens  v.  Skaneaieles  B.  B.  Co.,  42  Misc.  145,  85 
Supp.  1005. 

Where  the  sole  question  is  one  of  boundary  which'  has  been 
acquiesced  in  since  1839  by  both  owners,  plaintiff  is  entitled  to 
recover.    Dale  v.  Jackson,  30  St.  Rep.  373. 

A  devisee  who  claims  a  mere  legal  estate  in  real  property  of 
the  testator,  where  there  is  no  trust,  must  assert  his  title  by  eject- 
ment rather  than  by  an  action,  to  establish  the  validity  of  the  de- 
vise. Anderson  v.  Appleton,  48  Hun,  534,  1  Supp.  319,  affirmed, 
112  N.  Y.  104. 

The  action  of  ejectment  is  the  proper  remedy  to  try  the  title  by 
adverse  possession  to  real  estate.  Van  Schuyver  v.  Mulford,  59 
N".  Y.  426 ;  Florence  v.  Hopkins.  46  IvT.  Y.  182 ;  Caaaer  v.  Ixmsing. 
64  N.  Y.  417.     It  is  the  proper  remedy  to  determine  validity  of 
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a  will  devising  real  estate.  Post  v.  Hover,  33  N.  Y.  593.  It  is  the 
appropriate  action  to  determine  the  validity  of  a  conveyance. 
Boches  V.  Lcmsmg,  13  Hun,  38,  affirmed,  74  N.  Y.  437.  In  Vroo- 
man  v.  Jcwhson,  6  Hun,  326,  it  was  held  that,  where  the  complaint 
was  in  ejectment,  an  amendment  could  not  be  had  on  the  trial  so 
as  to  restrain  an  unlawful  interference ;  while  in  Brown  v.  Leigh, 
49  N.  Y.  78,  an  amendment  was  allowed  in  an  action  to  compel 
the  determination  of  conflicting  claims  to  real  property  so  as  to 
set  forth  a  cause  of  action  in  ejectment.  In  Madison  Avenue  Bap- 
tist Church  V.  Baptist  Church  in  Oliver  Street,  73  N.  Y.  82,  an 
action  in  ejectment  was,  by  supplemental  pleading,  substantially 
turned  into  an  action,  on  the  part  of  plaintiff,  to  redeem  from  a 
mortgage,  and  on  the  part  of  defendant,  to  an  action  to  foreclose. 
It  seems  tliat  the  remedy  of  a  purchaser  of  real  estate,  if  the 
vendor  refuses  to  surrender  possession,  is  by  ejectment  alone,  in 
which  he  may  recover  damages  by  way  of  mesne  profits,  for  the 
unlawful  withholding  the  possession.  Preston  v.  Hawley,  101 
K  Y  586. 

Where  tenants  in  common  of  two  lots  interchanged  deeds,  one 
conveying  to  the  other  the  fee  of  a  strip  of  land,  reserving  to  him- 
self the  privilege  of  erecting  a  building  over  but  not  upon  it,  the 
deed  declaring  that  the  alley  so  conveyed  should  be  kept  open  for 
the  use  and  benefit  of  the  grantee,  his  heirs,  and  assigns,  it  was 
held  that  a  subsequent  grantee  could  maintain  ejectment  for  pos- 
session of  the  alleyway,  and  was  not  required  to  resort  to  equity. 
Remson  v.  Hyams,  35  Misc.  345,  71  Supp.  1002,  affirmed,  with 
out  opinion,  76  App.  Div.  611,  78  Supp.  1134. 

The  owner  of  land  subject  to  a  private  easement  is  entitled  to 
maintain  ejectment  to  recover  possession  of  that  land  subject  to 
the  easement  as  against  the  person  entitled  to  the  easement,  and 
who  is  in  possession  of  the  whole  property  under  claim  of  title. 
Such  a  judgment  protects  the  rights  of  the  parties.  Wilson  v. 
WigUman,  36  App.  Div.  41,  55  Supp.  806,  followed,  N.  Y.  C.  & 
H.  R.  R.  R.  Co.  V.  Needham,  29  Misc.  435,  61  Supp.  992. 

In  Howe  v.  Bell,  143  K  Y.  190,  62  St.  Eep.  361,  plaintiff  was 
held  entitled  to  maintain  ejectment  upon  the  question  as  to  whether 
a  certain  instrument  imposed  an  easement  on  his  lot. 

Where  no  objection  was  made  upon  the  trial  it  was  held  that 
a  court  of  equity  would  entertain  an  action  of  ejectment,  brought 
for  the  benefit  of  the  sole  infant  heir  of  the  wife,  to  enforce  an 
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ante-nuptial  agreenaent,  and  compel  the  husband  to  surrender  pos- 
session of  the  wife's  estate.  White  v.  White,  20  App.  Div.  560, 
47  Supp.  273. 

While  the  mere  breach  of  a  covenant  on  the  part  of  the  lessee 
does  not  authorize  ejectment,  a  reservation  to  the  lessor  of  a  right 
of  re-entry  for  such  a  breach  does.  Palmieri  v.  Antinozzi,  47 
Misc.  237,  95  Supp.  865. 

Failure  to  answer  a  letter  written  by  a  guardian  ad  litem  of 
the  infant,  who  claims  to  be  entitled  to  a  fee  simple  in  certain  real 
estate,  which  letter  demanded  possession  of  the  premises  from  the 
infant's  father,  who  claimed  he  was  in  possession  as  tenant  by 
curtesy,  is  sufficient  to  sustain  a  finding  of  unlawful  withholding 
of  the  premises.  White  v.  White,  20  App.  Div.  560,  47  Supp. 
273. 

The  action  can  be  maintained  by  an  infant  for  property  collu- 
sively  awarded  for  dower.  §  1605.  By  remainderman  after  judg- 
ment by  default  of  life  tenant.  §  1680.  By  landlord  for  eject- 
ment of  tenant  holding  over.  2  R.  S.  p.  1819,  §  9,  9th  ed.  And 
the  attorney-general  may  bring  ejectment  for  escheated  property. 
§  1977-1982. 

ARTICLE    III. 

WHEN  THE  ACTION  WILL  NOT  LIE. 

Subd.  I.  Mortgagee  cannot  maintain  ejectment,  513. 

§  1498.  Mortgagee  cannot  maintain  action,  513. 
Subd.  2.  Action  cannot  be  maintained  for  dower,  515. 

8  1499,  Subd.  I.  Action  cannot  be  maintained  for  dower,  515. 
Subd.  3.  Limitations  as  to  strip  of  land,  515. 

§  1499,  Subd.  2.  Limitation  as  to  strip  of  land,  515. 
Subd.  4.    When  action  cannot  be  maintained,  516. 

Sub.  1.     Mortgagee  Cannot  Maintain  Ejectment.     §  1498. 

§  1498.  Mortgagee  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot  maintain  such 
an  action,  to  recover  the  mortgaged  premises. 

The  remedy  by  ejectment  was  formerly  used  by  mortgagees  to 
recover  possession  of  the  mortgaged  premises  after  default  by  the 
mortgagor.  Prior  to  the  Revised  Statutes  that  was  the  rule  in 
this  State.  The  present  section  is  a  re-enactment  of  2  R.  S.  312. 
The  statute  is  cited  and  commented  upon.  Packer  v.  B.  &  S.  R. 
R.  Co.,  17  N.  Y.  283 ;  Trimm  v.  Ma/rsh,  54  IST.  T.  599 ;  Madison 
Avenue  Baptist  Church  v.  Oliver  Street  Baptist  Church,  73  N.  Y. 
82;  Denning  v.  Fisher,  20  Hun,  178,  affirmed,  85  K  Y.  30.  But 
Actions,  Vol.  1  —  33 
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on  the  other  hand,  a  mortgagor  in  default  may  have  ejectment 
against  an  intruder  or  one  claiming  under  a  void  deed,  as  he  has 
the  right  of  possession  against  every  one  except  the  mortgagee 
in  possession.  Olmsted  v.  Elder,  5  'N.  Y.  144.  The  rule  pre- 
venting a  mortgagee  from  maintaining  ejectment  applies  to  a  deed 
absolute  on  its  face,  but  held  as  security.  Murray  v.  Walker,  31 
N.  Y.  399 ;  Carr  v.  Carr,  52  IST.  Y.  251.  The  provision  of  the 
statute  embraces  every  description  of  mortgage  which,  prior  to 
the  Revised  Statutes,  could  have  been  made,  and  it  is  not  confined 
to  instruments  accompanied  by  a  bond  or  other  security  for  the 
payment  of  money  and  which  contain  a  power  of  sale.  Stewa/ri 
V.  Hutchms,  13  Wend.  485,  affirmed,  6  Hill,  143. 

One  who  takes  an  assignment  of  the  purchaser's  interest  in  an 
executory  contract  for  lands  as  security  for  a  debt,  cannot,  on  de- 
fault, recover  possession  of  the  lands  from  his  assignor.  Such  an 
assignment  is  in  the  nature  of  a  mortgage  and  may  be  foreclosed 
in  equity;  but,  to  recover  possession  in  ejectment,  plaintiff  must 
show  a  legal  title.  Campbell  v.  Swan,  48  Barb.  109.  See  Meigs 
V.  Willis,  66  How.  466 ;  Holcombe  v.  Holcomhe,  2  Barb.  20. 

Ejectment  cannot  be  maintained  on  a  title  founded  on  a  deed 
which,  although  absolute  on  its  face,  was  known  to  the  plaintiff 
when  he  took  the  title  to  have  been  intended  as  security  for  a  loan. 
Berdell  v.  Berdell,  33  Hun,  535. 

A  mortgagee  who  gets  in  possession  by  foreclosure  which  is 
void  as  to  the  owner,  does  not  become  a  mortgagee  in  possession, 
and  ejectment  will  lie  against  him.  Howell  v.  Leavitt,  95  N".  Y. 
617. 

One  who  purchases  under  foreclosure  sale  by  advertisement  for 
the  benefit  of  a  third  person,  under  an  agreement  by  which  he  is 
to  hold  the  title  as  security  for  his  advance,  takes  only  the  rights 
of  a  mortgagee  and  cannot  maintain  ejectment.  Van  VlecJc  v. 
Enos,  88  Hun,  348,  34  Supp.  754,  68  St.  Rep.  572. 

A  mortgagor  cannot  maintain  ejectment  against  a  mortgagee 
in  possession,  who  has  received  rents  and  profits  sufficient  to  satisfy 
the  mortgage,  until  an  accounting  has  been  had  and  the  rents  and 
profits  actually  applied  on  the  mortgage.  Huhhell  v.  Moulson, 
53  N.  Y.  225.  But  a  mortgagee  in  possession  can  recover  in  eject- 
ment on  proof  of  adverse  possession,  under  the  statute,  against 
one  who  has  ousted  him  from  possession.  Haley  v.  Steves,  7  St. 
Rep.  698,  following  Bedell  v.  Shaw^  59  N.  Y.  50. 
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A  mortgagee  who  has  not  obtained  a  complete  title  in  foreclo- 
sure by  reason  of  omission  to  make  a  necessary  party  a  defendant, 
cannot  maintain  ejectment.  Titcomb  v.  Fonda,  Johnstown  & 
Oloversvilh  B.  B.  Co.,  38  Misc.  630,  78  Supp.  226. 

Sub.  2.    Action  Cannot  be  Maintained  for  Dower.     §  1499. 

§  1499.  Action  cannot  Ibe  maintained  for  dower. 

Such  an  action  cannot  be  maintained,  in  a  case  where  an  action  for  dower 
may  he  maintained,  as  prescribed  in  article  third  of  this  title. 

The  remedy  for  dower  is  provided  by  article  3,  of  title  1,  of 
chapter  XIV  of  the  Code,  §  1596-1625,  and  provisions  of  that 
article  supersede  2  E.  S.  §  2,  allowing  ejectment  for  dower. 

Sub.  3.     Limitations  as  to  Strip  of  Land.     §  1499,  Sub.  2. 

§  1499.  Such  an  action  cannot  be  maintained  in  a  case  *  *  * 
2.  Where  in  any  city  the  real  property  consists  of  a  strip  of  land  not 
exceeding  six  inches  in  width,  upon  which  there  stands  the  exterior  wall  of  a 
building  erected  partly  upon  said  strip  and  partly  upon  the  adjoining  lot, 
and  a  building  has  been  erected,  upon  land  of  the  plaintiff  abutting  on  the 
said  wall,  unless  said  action  be  commenced  within  one  year  after  the  com- 
pletion of  the  erection  of  such  wall,  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may  be  main- 
tained, if  commenced  within  the  further  period  of  one  year,  for  the  recovery 
of  damages  by  reason  of  the  erection  of  such  wall,  and  upon  the  satisfaction 
of  the  judgment  for  such  damages,  the  title  of  the  plaintiff  to  such  strip  of 
land  shall  thereby  be  transferred  to  and  vest  in  the  defendant.  If  neither  an 
action  of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  possession  of  such 
lands  shall  be  deemed  to  have  an  easement  in  said  strip  of  land  so  long  as  the 
said  wall  partly  erected  thereon  shall  stand,  and  no  longer,  and  in  case  of 
the  destruction  of  such  wall  the  owner  of  such  strip  shall  have  the  same 
right  to  take  or  recover  the  possession  thereof  as  if  such  wall  had  never 
existed. 

Subdivision  2,  of  section  1499,  is  new,  added  by  chapter  517, 
Laws  1898. 

Section  1499,  as  amended  by  Laws  of  1898,  chapter  517,  is 
cited  in  MacDonald  v.  Bach,  29  Misc.  96,  60  Supp.  557,  as  show- 
ing the  policy  of  the  law  for  the  quieting  of  rights  for  the  use 
of  party  walls.  It  is  further  held  in  that  case  that  the  tendency 
of  the  law  is  to  reject  an  objection  for  encroachments,  unless  it 
appears  that  real  diminution  in  the  market  value  occurs  on  ac- 
count of  the  substantial  character  of  the  encroachments.  Citing 
Merges  v.  RmgUr,  34  App.  Div.  415,  54  Supp.  280,  affirmed,  158 
K  Y.  701. 

Subdivision  2  is  not  applicable  where  no  building  has  been 
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erected  on  land  of  the  plaintiff  abutting  the  wall  of  the  defendant. 
Goldbacher  v.  Eggers,  38  Misc.  36,  76  Supp.  881. 

Subdivision  2  is  constitutional.  Volz  v.  Steiner,  67  App.  Div. 
604,  73  Supp.  1006. 

Statute  of  limitations,  provided  for  by  section  1499,  was  held 
not  to  create  a  bar  where  less  than  ten  months  had  elapsed  between 
the  completion  of  the  wall,  the  breach  of  the  contract  by  defend- 
ants, and  the  commencement  of  the  action.  Snow  v.  Monk,  81 
App.  Div.  206,  80  Supp.  719. 

Subdivision  2  only  applies  to  a  case  where  the  owners  of  both 
pieces  of  land  have  erected  buildings  whose  walls  abut  one  on  the 
other,  and  who  have  thereby  apparently  made  a  practical  location 
of  the  boundary  line.  It  does  not  apply  to  a  case  where  the  wall 
of  a  building  encroaches  three  inches  on  the  adjoining  lot,  upon 
which  latter  lot  a  building  has  been  erected  so  as  to  leave  a  vacant 
space  between  the  rear  end  of  the  building  and  the  encroaching 
wall.     Bergman  v.  Klein,  97  App.  Div.  15,  89  Supp.  624. 

Sub.  4.     When  Action  Cannot  be  Maintained. 

Ejectment  cannot  be  maintained  by  a  party  other  than  the 
people  unless  the  plaintiff,  his  ancestor,  predecessor,  or  grantor 
was  seized  or  possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  the  action.  Code,  §  365.  It 
is  held  that  this  limitation  applies  only  to  cases  where  prior  to 
the  Code  the  remedies  sought  were  administered  in  a  court  of  law. 
Hvhhell  V.  Sibley,  50  IST.  T.  468,  affirming  5  Lans.  51 ;  Miner  v. 
Beekmcm,  50  IST.  Y.  337,  reversing  11  Abb.  IST.  S.  1,  42  How.  33. 
In  an  action  to  recover  possession  of  lands  on  the  seashore  where 
the  plaintiff  does  not  trace  his  title  to  the  original  patentee  nor 
show  possession  in  himself  or  his  grantors,  he  cannot  recover. 
The  mere  payment  of  taxes,  claim  of  title,  and  assertion  of  owner- 
ship even  if  made  upon  the  land,  will  not  show  actual  possession 
which  raises  a  presumption  of  title  sufficient  to  maintain  the 
action.  Greenleaf  v.  Brooklyn,  etc.,  B.  B.  Co.,  141  E".  Y.  395, 
57  St.  Eep.  613. 

The  fact  that  plaintiff  in  ejectment  claimed  under  a  deed  more 
than  thirty  years  old,  does  not  change  the  rule  requiring  proof  of 
the  title  or  possession  of  the  grantor  in  such  case.  McClellan  v. 
Zunvnli.  24  Supp.  371,  53  St.  Eep.  751. 

Where  a  will  confers  a  power  of  sale  on  the  executor  and  gives 
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the  proceeds  to  persons  named  therein,  the  executor  takes  no  title 
to  the  real  estate  and  cannot  maintain  ejectment.  Smith  v.  Chase, 
90  Hun,  99,  35  IST.  Y.  Supp.  615,  70  St.  Rep.  411. 

An  action  of  ejectment  cannot  be  maintained  by  one  who  has, 
at  most,  an  equitable  title  to  land  arising  out  of  an  executory 
contract  for  its  purchase.  Bennett  v.  Gray,  92  Hun,  86,  36  E".  Y. 
Supp.  372,  71  St.  Rep.  142. 

One  claiming  under  a  conveyance,  in  form  a  deed  but  in  fact  a 
mortgage,  cannot  maintain  ejectment  against  the  grantor  or  any 
other  person.     Shaituck  v.  Bascom,  105  N.  Y.  89. 

Ejectment  will  not  lie  for  incorporeal  hereditaments  or  a  mere 
easement,  as  a  right  to  flow  land.  Wilhlow  v.  Lome,  37  Barb.  244. 
Nor  against  one  who  erects  a  gutter  on  his  own  premises  project- 
ing over  his  neighbor's  land.  Aiken  v.  Benedict,  39  Barb.  400. 
Nor  for  a  projecting  cornice.  Vroommi  v.  Jackson,  6  Hun,  326 ; 
Brady  r.  Hennion,  8  Bosw.  528.  But  see  Butler  v.  Frontier 
Telephone  Co.,  186  N.  Y.  486,  affirming  109  App.  Div.  217,  96 
Supp.  684. 

For  the  rule  that  the  owner  of  the  land  on  which  a  tree  stands 
is  the  owner  of  the  entire  tree  notwithstanding  some  of  its  branches 
overhang  the  land  of  another,  see  Hoffman  v.  Armstrong,  48  N.  Y. 
201.  It  will  not  lie  for  things  existing  merely  in.  grant,  not 
capable  of  being  delivered  in  execution.  Northern  Twm.pike  Co. 
V.  Smith,  15  Barb.  355.  It  is  said  to  be  doubtful  whether  the 
action  will  lie  to  recover  land  covered  by  a  party  wall;  in  any 
event  the  only  interest  to  be  recovered  would  be  the  fee  subject 
to  the  easement.  Rogers  v.  Sinsheimer,  50  ~N.  Y.  646 ;  Vroofrum 
V.  Jackson,  6  Hun,  326 ;  Kurkel  v.  Haley,  47  How.  75.  It  does 
not  lie  for  a  right  of  way.  Bedfield  v.  Utica  &  R.  R.  Co.,  25 
Barb.  54. 

Ejectment  does  not  lie  against  a  municipal  corporation  for  land 
used  as  a  public  street  where  it  is  not  claimed  the  owner  had  no 
private  right;  as  it  is  not  in  the  occupancy  of  the  corporation,  it 
only  has  an  easement.  Cowenhoven  v.  City  of  Brooklyn,  38  Barb. 
9.  Ejectment  will  not  lie  to  determine  the  right  to  the  use  of 
piers,  etc.  Mayor  v.  N.  8.  S.  Island  Ferry  Co.,  55  How.  154. 
Nor  to  determine  the  right  to  wharfage.  Mayor  v.  Mabie,  13 
N.  Y.  151.  Nor  can  it  be  used  to  remove  a  cloud  on  title.  Pix- 
ley  V.  Rockwell,  1  Sheld.  267. 

Title  to  office  of  trustee  of  a  religious  corporation  cannot  be 
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decided  in  an  action  of  ejectment.  Concord  Society  v.  Stanton, 
38  Hun,  1.  The  right  to  recover  possession  of  lands  for  non- 
payment of  rent  reserved  cannot  be  enforced  by  ejectment  unless 
the  right  of  re-entiy  is  reserved.  Van  Rensselaer  v.  Jewett,  2 
K  Y.  141. 

The  State  cannot  maintain  an  action  to  recover  real  estate  be- 
longing to  a  municipality,  the  possession  of  which  has  been  wrong- 
fully acquired  or  is  wrongfully  withheld.  People  v.  N.  Y.  & 
Manhattan  Branch  B.  B.  Co.,  84  N.  Y.  565,  affirming  22  Hun,  95. 

A  grant  of  a  right  to  erect  buildings  on  land  without  defining 
where,  or  the  space  to  be  occupied,  is  not  sufficiently  definite  to 
enable  a  lessee  to  maintain  ejectment  without  an  actual  entry  and 
location.  Jackson  v.  May,  16  Johns.  184.  Where  a  municipal 
corporation  acquires  title  to  land  for  a  public  purpose,  the  former 
owner  cannot  maintain  ejectment  on  the  ground  that  it  has  been 
diverted.  Sweet  v.  Buffalo,  N.  Y.  &  P.  B.  B.  Co.,  T9  N.  Y.  293, 
affirming  13  Hun,  643. 

Where  the  defendant  has  acquired  title  to  the  property  in  ques- 
tion by  eminent  domain  pending  the  action,  ejectment  cannot  be 
maintained,  and  a  judgment  that  the  plaintiff  recover  possession 
of  the  land  after  the  defendant's  corporate  existence  terminates, 
is  erroneous.  Judge  v.  N.  Y.  C,  etc.,  B.  B.  Co.,  56  Hun,  60; 
s.  c,  28  St  Rep.  475,  9  IST.  Y.  Supp.  158.  One  who  holds  an 
absolute  record  title,  but  only  as  security  for  a  debt,  cannot,  after 
the  debt  is  paid,  maintain  ejectment.  Sahler  v.  Signer,  37  Barb. 
329.  Nor  will  the  action  lie  when  the  title  rests  on  an  assignment 
made  as  security  for  a  debt.  Murray  v.  Walker,  31  N.  Y.  399. 
One  who  takes  as  security  an  assignment  of  a  contract  of  purchase 
cannot,  on  default,  maintain  ejectment  against  his  assignors. 
Cavnpbell  v.  Swan,  48  Barb.  109.  One  having  a  naked  contract  to 
purchase,  which  is  silent  on  the  subject  of  possession,  cannot  main- 
tain ejectment.  Kellogg  v.  Kellogg,  6  Barb.  116.  One  who,  at 
the  request  of  the  purchaser,  advances  part  of  the  purchase  money, 
and  as  security  for  its  repayment,  takes  an  absolute  conveyance 
of  the  land  from  the  vendor,  the  purchaser  taking  possession  and 
occupying  the  land  as  his  own  and  making  payments  on  account 
of  the  money  advanced,  is  a  mere  mortgagee,  and  cannot  maintain 
ejectment  against  such  purchaser  until  he  has  first  foreclosed  his 
equity  of  redemption.  Carr  v.  Carr,  4  Lans.  314,  affirmed,  52 
N.  Y.  251. 
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A  recovery  in  ejectment  for  land  taken  by  a  municipal  corpora- 
tion for  a  street,  cannot  be  had  where  the  evidence  shows  the  pro- 
ceedings were  regular  and  the  possession  an  exercise  of  dominion 
by  the  defendant  lawfully.  Bingliamton  Opera,  Rouse  Ca.  v. 
City  of  Binghaimton,  88  Hun,  620,  34  Supp.  421,  68  St.  Rep. 
252,  affirmed,  156  JST.  Y.  651. 

Where  the  terms  of  an  agreement  of  sale  have  been  fully  com- 
plied with,  the  vendor  cannot  maintain  ejectment  against  the 
grantees  of  the  purchaser.     House  v.  Howell,  6  IST.  Y.  Supp.  799. 

A  person  who  enters  into  the  possession  of  land  under  a  con- 
tract to  purchase  it  cannot,  without  surrendering  such  possession, 
attack  or  dispute  the  title  of  his  vendor.  Rhoades  v.  Freeman, 
9  App.  Div.  20,  41  Supp.  135. 

Ejectment  will  not  lie  against  the  comptroller  to  recover  lands 
in  the  forest  preserve.  Meigs  v.  Boberts,  24  Misc.  668,  reversed, 
42  App.  Div.  290,  59  Supp.  215.  Judgment  of  Appellate  Division 
reversed,  and  judgment  entered  on  decision  of  trial  court  affirmed, 
162  N.  Y.  371. 

The  rule  that  one  having  color  of  title  by  deed  to  a  lot  of  land, 
and  possession  of  a  part  shall  be  deemed  constructively  in 
possession  of  the  whole,  does  not  apply  to  a  large  tract  of  land 
which  cannot  be  managed  and  used  in  a  body.  Thompson  v. 
Burhans,  61  K.  Y.  52. 

A  tribe  of  Indians  cannot  maintain  ejectment  in  its  tribal  name. 
MontauJc  Tribe,  of  Indians  v.  Long  Island  B.  B.  Co.,  28  App.  Div. 
470,  51  Supp.  142. 

A  member  of  a  tribe  cannot  maintain  ejectment  on  behalf  of 
himself,  and  all  other  persons  equally  interested  with  him.  John- 
son V.  Long  Island  B.  B.  Co.,  162  N.  Y.  462,  reversing  42  App. 
Div.  626,  61  Supp.  1139. 

Where  plaintiff  failed  to  show  exclusive  right  to  the  premises, 
it  was  held  that  his  complaint  should  be  dismissed.  Country 
Club  Land  Association  v.  Lohbauer,  110  App.  Div.  875,  97  Supp. 
11,  affirmed,  187  K  Y.  106. 

Trustees  of  the  town  of  Southampton  cannot  maintain  eject- 
ment against  persons  claiming  title  to  a  portion  of  the  ocean 
beach  in  said  town.  Trustees  of  Southampton  v.  Betts,  163  N.  Y. 
454,  affirming  21  App.  Div.  435,  47  Supp.  697. 
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AETIOLE  IV. 

BY  WHOM  THE  ACTION  CAN  BE  MAINTAINED. 

Subd.  I.   One  or  7nore  joint  tenants,  520. 

§  1500.  Separate  action  by  joint  tenant  or  tenant  in  common,  520. 
Subd.  2.   Grantee  of  lands  held  adversely,  521. 

§  1 501.   Grantee  of  lands  held  adversely  may  maintain  action,  521. 
Subd.  3.  Persons  vested  with  right  to  immediate  possession,  224. 
Subd.  4.  Reversioner  may  bring  action  after  tenant's  default,  529. 

§  1680.  Reversioner,  etc.,  may  bri^ig  action  after  tenant' s  default,  529. 

Sub,  1.     One  or  More  Joint  Tenants.     §  1500. 

§   1500.    Separate  action  by  joint  tenant  or  tenant  in  common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real  property, 
as  joint  tenants  or  tenants  in  common,  one  or  more  of  them  may  maintain 
such  an  action,  to  recover  his  or  their  undivided  shares  in  the  property,  in 
any  case  where  such  an  action  might  be  maintained  by  all. 

It  is  said  by  the  revisers  that  this  provision  is  nevs^  and  designed 
to  settle  conflicting  decisions  on  this  subject.  The  authorities, 
before  its  enactment,  must  be  considered  in  the  light  of  this  section 
as  it  now  stands. 

Tenants  in  common  may  bring  a  joint  action  in  ejectment.  Yan- 
derburg  v.  Bradt,  2  Caines,  169;  Cole  v.  Irvine,  6  Hill,  634; 
Malcolm  v.  Rogers,  5  Cow.  188.  In  ejectment  for  breach  of  a 
condition  subsequent,  all  the  original  grantors  or  their  heirs  should 
join.  Coolc  V.  ;S'^.  Paul's  Church,  5  Hun,  293,  affirmed,  67  IST.  Y. 
594. 

It  is  not  required,  under  provisions  of  the  Code,  that  joint 
tenants  or  tenants  in  common  must  unite  in  an  action  of  eject- 
ment. Section  1500  does  not  relate  to  pleading.  It  imports 
only  that  where  two  or  more  persons  are  joint  tenants  or  tenants 
in  common,  an  action  in  ejectment  to  recover  an  undivided  share 
cannot  be  supported  unless  the  action  might  be  maintained  by  ail 
owning  the  shares.  Deering  v.  Riley,  38  App.  Div.  164,  56 
Supp.  Y04,  affirmed  167  K  Y.  184,  where  it  is  held  that  the 
section  does  not  require  the  owner  of  an  undivided  interest  to 
allege  in  his  complaint  that  he  and  all  of  his  co-tenants  might 
join  in  the  action,  and  that  the  purpose  of  the  section  is  fulfilled 
when  proof  is  made  that  the  tenant  suing  has  a  legal  title,  entitling 
him  to  possession,  and  that  those  having  title  to  other  undivided 
interests  are  upon  the  face  of  the  record  entitled  to  maintain  a 
similar  action. 

Section  1500  does  not  apply  to  property  bought  with  partner- 
ship funds  where  there  has  been  no  accounting  and  where  the 
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rights  of  the  parties  to  the  real  estate  have  not  been  determined. 
Eisner  v.  Eisner,  5  App.  Div.  117. 

Ejectment  for  property  belonging  to  a  firm  should  be  brought 
in  the  name  of  all  the  persons  in  whom  the  legal  title  is  vested. 
Sedgwick  &  Wait  on  Titles  to  Land,  §  221.  One  of  the  six  heirs 
may  maintain  an  action  of  ejectment  to  recover  an  undivided 
sixth.  Creger  v.  McLaury,  41  IST.  Y.  219,  affirming  51  Barb. 
642,  Lord  Southampton  v.  Sample,  1  Johns.  Cas.  231.  In  eject- 
ment for  lands  held  in  common,  it  is  not  necessary  that  all  the 
tenants  in  common  should  unite  in  the  action.  Kellogg  v.  Kellogg, 
6  Barb.  116.  But  it  was  held,  before  the  present  Code,  that 
where  there  are  several  tenants  in  common,  a  joint  action  of  eject- 
ment could  not  be  maintained  by  two  or  more  less  than  the  whole 
number ;  they  must  all  join  or  bring  separate  actions.  If  one  or 
more  refused  to  join  they  must  be  made  defendants.  Hashrouck 
V.  Bunce,  62  N.  T.  475.  There  cannot  properly  be  joined  several 
plaintiffs  claiming  under  distinct  titles  for  distinct  interests. 
People,  ex  rel.,  v.  Mayor,  10  Abb.  111.  Two  persons,  each  of 
whom  claims  the  whole  of  a  piece  of  land  by  a  title  hostile,  cannot 
unite  as  plaintiffs  in  ejectment,  against  a  third  party  in  possession, 
and  set  forth  the  title  of  each  plaintiff  in  a  separate  count.  Hubbel 
V.  Lerch,  58  IST.  Y.  237.  As  to  actions  between  co-tenants,  see 
subd.  1,  Art.  XIV. 

Sub.  2.     Grantee  of  Lands  held  Adversely.     §  1501. 

§  1501.  [Am'd  1882.]  Grantee  of  lands  beld  adversely  may 
maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or  devisee,  in  the 
name  of  the  grantor,  or  his  heir,  where  the  conveyance,  under  which  he  claims, 
is  void  because  the  property  conveyed  was  held  adversely  to  the  grantor.  The 
plaintiff  must  be  allowed  to  prove  the  facts  to  bring  the  case  within  this  sec- 
tion. In  such  an  action  a  judgment  against  the  plaintiff  shall  not  award  costs 
to  the  defendant;  but  where  the  defendant  is  entitled  to  costs  as  prescribed 
in  section  three  thousand  two  hundred  and  twenty-nine  of  this  act,  they  may 
be  taxed,  and  the  person  who  maintained  the  action  in  the  plaintiff's  name 
may  be  compelled  to  pay  the  same  as  prescribed  in  section  three  thousand  two 
hundred  and  forty-seven  of  this  act. 

In  Dever  v.  Hagerty,  169  N.  Y.  481,  reversing  43  App.  Div. 
354,  60  Supp.  181,  at  483,  Werner,  J.,  discusses  the  provisions 
of  section  1501,  saying  that  this  form  of  procedure  is  inherited 
from  the  common  law,  and  is  based  upon  the  theory  that  under 
a  deed  which  was  void  as  against  a  person  in  adverse  possession, 
the  title  remained  in  the  grantor,  while  the  grantee  took  nothing 
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more  than  a  right  of  entry  which  was  merely  a  chose  in  action. 
As  the  assignee  of  a  chose  in  action  could  not  sue  upon  it  at 
common  law,  the  courts  created  this  method  of  permitting  the 
assignee  to  sue  in  the  name  of  his  assignor.  It  was  simply  allow- 
ing the  grantee  under  a  void  deed  to  use  his  grantor's  title  for 
the  piirpose  of  getting  possession  of  the  land.  With  the  adoption 
of  the  Code,  requiring  suits  to  be  brought  by  the  real  party  in 
interest,  the  common-law  rule  was  abolished,  except  as  to  actions 
in  ejectment  in  which  the  rule  still  survives. 

Note  to  30  Abb.  N.  C.  at  page  175,  also  calls  attention  to  the 
origin  and  necessity  for  this  section.  Under  the  Revised  Statutes, 
a  deed  is  invalid  which  is  made  while  the  land  is  held  adversely  to 
the  grantor.  This  resulted  in  a  rule  that  an  assignee  of  a  right  of 
action  could  sue  at  law  only  in  the  name  of  his  assignor,  and  so 
far  as  related  to  the  right  of  a  grantee  to  sue  under  such  circum- 
stances the  section  of  the  Code  providing  that  all  actions  must  be 
brought  in  the  name  of  the  real  party  in  interest  was  not  abrogated. 

This  section  only  provides  a  remedy,  it  does  not  make  a  deed 
valid  or  change  the  statute  in  that  regard.  Dawley  v.  Brown,  4 
St.  Rep.  406. 

In  an  action  brought  under  this  section  all  of  the  grantors  in 
the  void  deed  must  be  joined  as  plaintiffs.  It  seems  that  the 
wife  of  the  grantor  must  be  joined  in  an  action  by  the  grantee  in 
such  case.    Croivley  v.  Murphy,  11  Misc.  579. 

In  case  of  deed  of  land  held  adversely  under  an  agreement  in 
pursuance  of  which  the  deed  was  given,  the  grantee  may  bring 
suit  in  the  name  of  his  grantor  against  those  holding  adversely, 
and  against  others  than  those  as  to  whom  the  deed  is  void,  in  his 
own  name.  Cornwell  v.  Clement,  87  Hun,  50,  67  St.  Rep.  482, 
33  Supp.  866. 

As  to  what  constitutes  adverse  possession  under  the  statute,  see 
Dawley  v.  Brown,  21  Alb.  L.  J.  134;  Higinboiham  v.  Stoddard, 
72  N".  Y.  94 ;  Matter  of  Department  of  Public  Parks,  73  N.  Y. 
560.  The  authorities,  under  the  Revised  Statutes  and  the  old 
Code  of  Procedure,  held  that  the  grantor,  in  a  conveyance  of 
premises,  held  adversely,  could  maintain  ejectment,  notwithstand- 
ing such  deed,  and  that  a  recovery  by  him  would  enure  to  the 
benefit  of  his  grantee,  such  deed  being  valid  against  all  the  world 
except  the  person  holding  adversely.  Jachson  v.  Vredenburgh, 
1  Johns.  159 ;  Williams  v.  Jackson,  5  Johns.  489 ;  Livingston  v. 
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Froseus,  2  Hill,  526;  Hamilton  v.  Wright,  37  N.  Y.  502.  See, 
also,  for  decisions  under  section  111  of  Code  of  Procedure,  for 
which  this  is  a  substitute,  Lowber  v.  Kelly,  9  Bosw.  494;  Towle  v. 
Smitli,  2  Robt.  489. 

The  grantee  of  land  held  adversely  to  the  grantor  cannot  main- 
tain ejectment  in  his  own  name.  Lowbar  v.  Kelly,  9  Bosw. 
494;  De  Silva  v.  Flynn,  9  Civ.  Pro.  426.  Such  an  action  does 
not  abate  by  the  death  of  the  grantee.  It  may  be  continued  by 
his  devisees.  Ward  v.  Reynolds,  25  Hun,  385.  It  is  no  defence 
in  an  action  of  ejectment  brought  for  the  benefit  of  grantees  in 
the  name  of  the  grantor,  that  the  deed  to  .the  grantees  was  given 
in  violation  of  the  statute  against  sale  of  lands  held  adversely.  If 
the  deed  is  void,  the  grantor's  title  remains  valid  and  effectual, 
and  he  may  rely  upon  it  against  trespassers  and  occupants  without 
title.  If  it  be  only  void  as  to  the  defendants,  and  good  as  to  the 
other  parties,  the  Code  alloAvs  an  action  in  the  name  of  the 
grantor  for  the  benefit  of  the  grantee,  and  in  either  event  the 
grantor's  title  can  be  asserted  and  established.  Chamberlain  v. 
Taylor,  92  N,  Y.  348,  reversing  26  Hun,  601.  The  section  adds 
nothing  to  the  right  of  the  grantor,  and  where  the  grantor  did  not 
have  such  an  estate  in  the  lands  as  to  maintain  the  action,  it  can- 
not be  maintained  for  the  benefit  of  his  grantee.  Chamberlain  v. 
Taylor,  105  N.  Y.  185.  Where  a  deed  from  several  tenants  in 
common  is  void  by  reason  of  adverse  possession  in  a  third  person 
claiming  under  a  title  hostile  to  the  grantors,  the  grantee  under 
the  void  deed  may  maintain  an  action  of  ejectment  in  the  name 
of  his  grantors,  and  he  is  authorized  to  use  their  names  without 
special  consent.  Hasbrouck  v.  Bunce,  62  IST.  Y.  475,  followed 
Ward  V.  Reynolds,  25  Hun,  385.  As  to  when  action  is  properly 
brought  in  name  of  grantor,  see  Van  Voorhis  v.  Kelly,  31  Hun, 
293.  A  conveyance  made  under  an  order  of  the  court  is  not 
within  the  statute.  Christie  v.  Cage,  71  IST.  Y.  189.  The  right  to 
bring  the  action  in  the  name  of  the  grantor  was  formerly  limited 
to  the  first  grantee,  and  did  not  extend  to  a  remote  grantee  of 
the  premises,  and  the  action  must  be  brought  in  the  name  of  the 
individual  grantor  bringing  it,  and  plaintiff  must  stand  or  fall  by 
his  title.  Smith  v.  Long,  12  Abb.  IsT.  C.  113.  But  see  language 
of  section  as  it  now  stands. 

Where  a  conveyance  is  made  of  land  which,  owing  to  a  dis- 
puted boundary  line,  is  not  at  the  time  of  conveyance  in  the 
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actual  possession  of  the  grantor,  an  action  to  recover  the  disputed 
portion  may  be  maintained  by  the  grantee  in  his  own  name  and 
this  section  is  not  applicable.  Danziger  v.  Boyd,  120  N.  Y.  628, 
30  St.  Kep.  889,  affirming  52  ¥.  Y.  Sup.  537,  12  St.  Eep.  64. 
Where  defendants  admit  that  at  the  time  of  the  conveyance  of 
the  land  they  claimed  adverse  possession,  it  is  proper  the  action 
should  be  commenced  in  the  name  of  the  grantors  for  the  benefit 
of  their  grantee.    Dolierty  v.  Matsell,  119  K  Y.  646. 

A  deed  of  lands  vphich  at  the  time  are  held  adversely  by  another 
person,  is  only  inoperative  as  to  the  person  holding  adversely 
and  those  claiming  under  him;  it  is  good  as  between  the  parties 
to  it,  and  the  grantor  has  no  right  of  action  to  redeem  from  the 
foreclosure  of  a  prior  mortgage  of  which  he  was  not  made  a  party. 
Johnson  v.  Snell,  34  St.  Eep.  177,  citing  Pearce  v.  Moore,  114 
N.  Y.  256,  23  St.  Rep.  196,  which  distinguishes  Chamberlain  v. 
Taylor,  92  IST.  Y.  348. 

Where,  after  an  assignment  in  bankruptcy,  the  assignor's  inter- 
est as  a  tenant  in  common  is  set  off  to  him  in  an  action  of  partition 
to  which  the  assignee  is  not  a  party,  a  subsequent  purchaser  at 
a  sale  by  the  assignee  of  the  assignor's  undivided  interest,  cannot 
maintain  ejectment  for  the  benefit  of  his  grantee  against  the 
grantee  of  the  assignor  for  the  recovery  of  a  particular  parcel. 
Smith  V.  Whittemore,  15  Week.  Dig.  70. 

An  action  brought  under  this  section  is  purely  statutory,  and 
to  entitle  the  plaintiff  to  the  benefits  of  its  provisions  they  must 
establish  the  existence  of  the  prescribed  conditions  and  a  full 
compliance  with  its  requirements.  Flagler  v.  Devlin,  109  App. 
Div.  904,  95  Supp.  801,  affirmed,  186  K  Y.  589. 

Under  section  1501  the  only  issue  which  can  properly  be  liti- 
gated is  the  ownership  of  the  property  as  between  the  plaintiff 
and  defendant's  grantor,  and  any  title  acquired  by  the  grantee 
from  other  sources  is  immaterial.  Flagler  v.  Devlin,  109  App. 
Div.  904,  95  Supp.  801,  affirmed,  186  IST.  Y.  589. 

(The  amendment  of  1882  relative  to  costs,  renders  obsolete 
Hamilton  v.  Wright,  37  N.  Y.  502.) 

Sub.  3.     Persons  Vested  with  Bight  to  Immediate  Possession. 

It  is  said  that  "  as  a  general  rule,  any  person  owning  an  estate 
in  lands  in  fee,  for  life,  or  for  years,  having  a  present  right  of 
entry,  or  any  person  vested  with  a  right  to  the  immediate  posses- 
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sion  incident  to  some  corporeal  estate  or  interest  in  lands,  may 
maintain  an  action  in  the  nature  of  ejectment."  Sedgwick  & 
Wait  on  Titles  to  Land,  p.  92.  The  people  may  maintain  eject- 
ment. Jackson,  ex.  dem.  Miller,  v.  Winslow,  2  Johns.  81 ;  People 
V.  Mauran,  5  Den.  389 ;  People  v.  Rector,  etc..  Trinity  Church,  22 
N.  Y.  44;  People  v.  Van  Rensselaer,  9  N.  Y.  319 ;  People  v.  Deni- 
son,  17  Wend.  312;  People  v.  Conklin,  2  Hill,  67;  People  v. 
Livingston,  8  Barb.  253.  It  was  held  before  the  Code  of  Civil 
Procedure  that  a  guardian  in  socage  alone  could  maintain  eject- 
ment on  behalf  of  an  infant.  Byrne  v.  Van  Hoesen,  5  Johns.  66; 
Holmes  v.  Seeley,  17  Wend.  75  ;  see  Beaton  v.  Davis,  1  T.  &  C.  91 ; 
Cogger  v.  Lansing,  64  N.  Y.  417.  Section  1686,  however,  now 
provides  that  the  infant  may  bring  any  action  provided  for  by  the 
title  of  which  it  is  a  part,  which  includes  the  provisions  relating 
to  ejectment.  See  Carr  v.  Hu:ff,  10  N.  Y.  Supp.  361,  32  St.  Eep. 
26,  57  Hun,  20.  The  committee  of  a  lunatic  cannot  maintain 
ejectment.  Petrie  v.  Shoemaker,  22  Wend.  85 ;  McKillip 
V.  McKillip,  8  Barb.  552 ;  Burnett  v.  Bookstaver,  10  Hun,  481 ; 
Lane  v.  Schemerhorn,  1  Hill,  97.  But  otherwise  under  the  Code, 
§  2340,  see  Koepke  v.  Bradley,  3  App.  Div.  391,  38  Supp.  707, 
affirmed,  151  K  Y.  622. 

An  executor  may  maintain  ejectment  for  lands  which  were  held 
by  his  testator  for  a  term  of  years,  as  such  term  is  a  chattel  real 
and  assets  to  be  administered  by  him;  Mosher  v.  Yost,  33  Barb. 
277 ;  but  he  cannot  maintain  the  action  as  to  the  fee.  Va/n  Rens- 
selaer V.  Hayes,  5  Den.  477. 

A  cestui  que.  trust,  of  a  trust  not  prescribed  by  statute,  may 
maintain  this  action.  Van  Deusen  v.  Trustees  of  Presbyterian 
Congregation,  3  Keyes,  550.  See,  however,  Clark  v.  Crego,  47 
Barb.  599,  affirmed,  51  IST.  Y.  646.  Where  lands  have  been  de- 
vised to  trustees  with  power  of  conversion  and  to  apply  the  income, 
the  trustees  may  maintain  ejectment.  McLean  v.  McDonald,  2 
Barb.  534.  But  not  in  case  where  the  deed  of  trust  does  not  create 
a  valid  trust  or  convey  the  legal  title.  Heermans  v.  Robertson,  3 
Hun,  464,  affirmed,  64  N.  Y.  332.  Where  the  demise  to  executors 
does  not  authorize  them  to  receive  the  rents  and  profits,  nor  hence, 
to  convey  the  legal  title,  they  cannot  maintain  ejectment.  Cham- 
berlain V.  Taylor,  7  St.  Eep.  517 ;  s.  c,  105  N.  Y.  185.  Where  a 
purchaser  on  execution  sale  dies  previous  to  the  giving  of  the 
deed  which  goes  to  his  personal  representatives,  they  may  bring 
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ejectment  without  joining  the  heirs.     Reynolds  v.  Darling,  42 
Barb.  418. 

A  tenant  by  the  curtesy  may  maintain  the  action.  Jachson  v. 
Leek,  19  Wend.  339.  As  to  the  right  of  receiver  to  maintain  the 
action,  see  Porter  v.  Williams,  9  IST.  Y.  142 ;  Chautauqua  Bank  v. 
Bisley,  19  N.  Y.  374;  Scott  v.  Elmore,  10  Hun,  68 ;  Wing  v.  Disse, 
15  Hun,  190,  and  §§  2467,  2468,  Code  of  Civil  Procedure.  The 
owner  of  a  conditional  fee  may  maintain  ejectment.  Olmsted  v. 
Harvey,  1  Barb.  102.  Loan  commissioners  can  remove  by  eject- 
ment a  party  who  holds  over  after  notice  for  them  to  quit.  Candee 
V.  Hayward,  37  N.  Y.  653. 

The  owner  of  land  appropriated  to  public  use  may  maintain 
ejectment  against  a  permanent  encumbrancer.  Lazier  v.  N.  Y.  C. 
R.  R.  Co.,  42  Barb.  465.  A  purchaser  at  foreclosure  sale  is  entitled 
to  maintain  the  action.  Clute  v.  Voris,  31  Barb.  511.  Whether  a 
mortgagee  in  possession  after  default  in  a  loan  commissioner's 
mortgage  may  maintain  ejectment,  see  Olmsted  v.  Elder,  5  N.  Y. 
144;  Pell  v.  Ulmar,  18  ¥.  Y.  139. 

A  landlord  may  maintain  ejectment  against  any  one  in  posses- 
sion after  the  determination  of  the  particular  estate  by  which  he 
gained  it,  without  notice  to  quit.  Livingston  v.  Tanner,  14  'N.  Y. 
64;  Smith,  v.  Littlefield,  51  !N^.  Y.  539.  And  where  a  tenant  holds 
over  after  the  expiration  of  his  term,  the  landlord  may,  at  his  elec- 
tion, treat  him  as  a  tenant  from  year  to  year,  or  as  a  trespasser, 
and  maintain  ejectment.  Schuyler  v.  Smith,  51  N.  Y.  309.  The 
grantor  in  a  deed,  on  condition  that  no  intoxicating  liquors  shall 
be  manufactured  or  sold  on  the  premises  conveyed,  the  convey- 
ance to  be  void  in  case  of  a  breach,  can  maintain  ejectment  with- 
out demand  of  possession.  Plumb  v.  Tubbs,  41  IST.  Y.  442.  Where 
lands  are  conveyed  subject  to  certain  conditions  reserving  a  right 
of  re-entry,  the  original  grantor  or  his  heirs  can  maintain  eject- 
ment. Jackson  v.  Topping,  1  Wend.  388 ;  Nicoll  v.  N.  Y.  &  Erie 
R.  R.  Co.,  12  ]Sr.  Y.  121.  In  such  a  case  all  the  original  grantors 
or  their  heirs  must  join  as  plaintiffs.  Cook  v.  Wardens,  etc.,  of  St. 
Paul's  Church,  5  Hun,  293,  affirmed,  67  N.  Y.  594. 

Where  real  estate  is  devised  to  executors  as  such,  although  they 
are  also  named  in  the  will  as  trustees,  they  may,  as  executors, 
maintain  ejectment.  London  v.  Townshend,  14  Supp.  522,  38  St. 
Eep.  714. 

The  action  lies  by  the  grantor  where  the  condition  is  that  on 
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violation  of  covenants,  as  not  to  erect  a  certain  structure,  the  land 
reverts  to  the  grantor.  Gilbert  v.  Peteler,  38  N.  Y.  165.  The 
action  will  lie  for  lands  admeasured  as  dovsrer.  Borst  v.  Oriffin,  9 
Wend.  307;  Oothout  v.  Ledings,  15  Wend.  410;  ElUcott  v.  Hosier, 
1  N.  Y.  201.  One  in  possession  of  land  under  a  contract  of  pur- 
chase may  maintain  the  action  against  a  stranger  to  the  title,  v?ho 
wrongfully  enters  and  withholds  possession.  Murphy  v.  Loomis, 
26  Hun,  659. 

A  contract  dated  at  a  future  day,  leasing  lands  for  a  term  com- 
mencing at  such  day,  gives  the  lessee,  when  the  day  arrives,  right 
of  possession  and  a  right  to  maintain  ejectment  against  a  stranger 
wrongfully  withholding.  Trull  v.  Granger,  8  j^.  Y.  115.  Where 
a  grantor  conveys,  excepting  a  portion  included  in  a  highway,  he 
may  maintain  ejectment  against  the  parties  for  encroaching  upon 
it  or  exclusively  occupying  it.  Etz  v.  Daily,  20  Barb.  82.  The 
action  lies  by  the  owner  of  the  fee  against  one  who  exclusively 
holds  part  of  a  highway.  Brown  v.  Galley,  Hill  &  Den.  Sup.  308. 
The  owner  of  a  fee  may  maintain  ejectment  against  a  person  hav- 
ing a  private  right  of  way  over  it,  where  such  person  claims  entire 
possession.    Strong  v.  City  of  BrooMyn,  68  IST.  Y.  1. 

Where  the  deed  conveying  premises  to  a  religious  corporation, 
reserved  the  right  to  build  a  basement  story  to  be  used  solely  for 
the  purposes  of  a  school,  held  that  ejectment  lay  in  favor  of  the 
corporation  against  persons  using  the  basement  for  other  than 
school  purposes.  The  judgment  should  award  possession  subject 
to  the  easement.    Reformed  Church  v.  Schoolcroft,  65  N.  Y.  135. 

A  purchaser  at  sheriff  sale  of  the  interest  of  a  mortgagor  may 
recover  against  the  latter  in  ejectment.  Jackson  v.  Davis,  18 
How.  7.  One  who  has  been  in  possession  for  several  years  under 
color  of  title  may  recover  against  a  mere  intruder.  Jackson  v. 
Harder,  4  Johns.  202.  The  lessee  of  a  married  woman  may 
maintain  ejectment  against  her  husband.  Vandervoort  v.  Gould, 
3  Trans.  App.  357.  In  an  action  to  recover  property,  the  alleged 
separate  estate  of  the  wife,  she  must  sue  alone  without  her  hus- 
band. Hillman  v.  Hillman,  14  How.  456;  Danby  v.  Callaghan, 
16  K  Y.  71.  See  §  450  of  Code.  The  wife  may  sue  the  hus- 
band in  ejectment  to  recover  the  possession  of  her  property  wrong- 
fully detained  by  him.  Wood  v.  Wood,  83  IST.  Y.  575,  affirming 
18  Hun,  350 ;  Berdell  v.  Parhhurst,  19  Hun,  358. 

A  vendor  under  contract  for  sale  of  lands  may  maintain  eject- 
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ment  against  a  vendee  in  possession  on  the  failure  to  comply  with 
the  contract,  and  no  demand  or  notice  to  quit  need  be  given. 
Pratt  V.  Peckham,  44  Hun,  247,  affirmed,  122  JST.  Y.  669. 

The  endowed  mother  of  an  infant,  who  owns  real  estate  as 
general  guardian  of  the  infant,  with  the  rights,  powers  and  duties 
of  a  guardian  in  socage  has  the  right  to  the  possession  of  such  real 
estate,  and  it  is  her  duty  to  obtain  such  possession,  and  she  may 
bring  suit  therefor,  and  employ  counsel,  and  agree  as  to  his  com- 
pensation. In  re  Hynes,  105  N.  Y.  560.  The  devisee  of  an  inter- 
est in  a  mortgage  cannot  maintain  ejectment.  Beal  v.  Miller^  1 
Hun,  390.  Where,  in  ejectment  by  a  lessee,  his  title  expires  during 
the  action,  he  is  entitled  to  recover  the  value  of  the  lease  from  the 
time  of  unlawful  entry,  for  the  balance  of  his  term.  Woodhull  v. 
Rosenthal,  61  IST.  Y.  382. 

One  who  has  been  put  in  possession  of  lands  and  is  entitled  to 
possession  under  a  contract  of  sale,  may  maintain  ejectment 
against  a  stranger  who  wrongfully  enters  upon  such  lands,  and 
withholds  possession  thereof.    Murphy  v.  Loomis,  26  Hun,  659. 

The  owner  of  the  fee  can  maintain  an  action  of  ejectment  in 
case  of  ouster,  where  the  lands  are  subject  to  the  right  of  the  pub- 
lic to  use  as  a  highway.  Westlake  v.  Koch,  8  'N.  Y.  Supp.  665'; 
s.  c,  29  St.  Kep.  283. 

As  to  the  right  of  the  Seneca  Indians  to  maintain  ejectment 
with  reference  to  their  resei'vation,  see  Seneca  Nation  v.  Christy, 
49  Hun,  524,  18  St.  Kep.  881,  2  Supp.  546,  affirmed,  126  K  Y. 
122 ;  dismissed,  162  U.  S.  283. 

As  to  the  right  of  the  owner  of  land,  bordering  on  tide  water 
or  navigable  water,  to  maintain  ejectment,  see  8isson  v.  Cum- 
mings,  35  Hun,  22 ;  s.  c,  106  K  Y.  56,  8  St.  Eep.  573. 

Plaintiff  in  ejectment  must  show  that  he  was  formerly  in  posses- 
sion ;  that  he  was  ousted  or  deprived  of  his  possession  in  whole  or 
in  part,  and  that  he  has  a  right  to  re-enter  and  take  possession. 
Butler  V.  Frontier  Telephone  Co.,  109  App.  Div.  217,  95  Supp. 
684,  affirmed,  186  N.  Y  486. 

When  testamentary  trustees,  authorized  only  to  sell  lands  and 
pay  over  the  proceeds,  purchase  lands  without  authority,  they  take 
title  as  individuals  only,  and  their  grantee  and  his  successor  obtain 
good  title  in  the  absence  of  a  claim  made  upon  the  lands  by  the 
beneficiaries  under  the  will.  The  title  of  the  successor  of  such 
grantee  holding  under  deed  executed  by  both  of  the  trustees  is 
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superior  to  the  right  of  a  telegraph  company  to  erect  poles  on  the 
lands  under  a  written  permission  given  by  one  trustee  only,  and 
he  may  maintain  ejectment.  Paolicchi  v.  American  Telephone  and 
Telegraph  Co.,  119  App.  Div.  604. 

Sub.  4.    Reversioner  May  Bring  Action  after  Tenant's  Default. 

§   1680.  Keversioner,  etc.,  may  bring  action,  after  tenant's  default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment  to  be  taken 
against  him,  by  consent  or  by  default,  in  an  action  of  ejectment,  or  an  action 
for  dower,  the  heir  or  person  owning  the  reversion  or  remainder,  may,  after 
the  determination  of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

This  section  is  found  under  provisions  applicable  to  two  or 
more  of  the  actions  specified  in  this  title  (see  real  property  pro- 
visions relating  to),  but  as  it  provides  for  the  action  of  ejectment 
it  is  inserted  here  as  well  as  in  its  proper  place. 

A  judgment  in  ejectment  against  one  who  had  no  interest  in 
the  premises,  except  as  a  tenant  under  a  life  tenant,  when  the 
action  was  commenced,  and  who  had  moved  from  the  premises 
before  judgment  was  rendered,  is  without  legal  force  or  effect,  and 
he  is  not  dispossessed  by  the  writ  of  assistance  or  execution  issued 
upon  the  judgment,  nor  is  the  plaintiff  in  any  legal  sense  placed 
in  possession  by  virtue  thereof,  so  as  to  hold  adversely  to  a  re- 
mainderman while  the  life  tenancy  continues. 

Possession  acquired  under  a  judgment  in  ejectment  against  a 
life  tenant  has  no  effect  on  the  rights  of  a  remainderman. 

A  remainderman  who  was  not  a  party  to  an  ejectment  brought 
by  a  landlord  against  the  life  tenant  to  recover  the  possession  of 
the  property  for  non-payment  of  rent  is  not  within  the  six  months' 
Statute  of  Limitations  (2  E.  S.  506,  §§  33,  34),  which  limits 
the  tenant's  right  to  redeem,  by  paying  all  rent  in  arrear,  with 
costs,  to  six  months  after  the  landlord  has  been  placed  in  possession 
under  the  ejectment  suit 

An  action  by  a  remainderman  to  redeem  after  a  default  judg- 
ment in  ejectment  by  a  landlord  against  a  life  tenant  for  non-pay- 
ment of  rent,  which  is  within  the  spirit  and  meaning  of  section 
1680  of  the  Code  of  Civil  Procedure,  does  not  sound  in  tort,  but 
is  equitable  in  its  nature,  and  can  be  sustained  without  any  proof 
of  fraud.  Sand  v.  Church,  152  N.  Y.  174,  reversing  82  Hun,  615, 
31  Supp.  1133. 

Actions,  Vol.  1—34 
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AETICLE    V. 

WHAT  IS  NECESSARY  TO  ENTITLE  PLAINTIFF  TO  RECOVER. 

Subd.  I.  Plaintiff  must  recover  on  the  strength  of  his  own  title,  530. 
Subd.  2.    When  possession  gives  presumption  of  title,  ^■^z. 

Sub.  1.    Plaintiff  Must  Kecover  on  the  Strength  of  His  Own  Title. 

Plaintiff  must  recover  on  the  strength  of  his  own  title.  He 
cannot  take  anything  from  defects  in  defendant's  title.  Boggen 
V.  Avery,  63  Barb.  65 ;  Richardson  v.  Pulver,  63  Barb.  67 ;  Henry 
V.  Beichert,  22  Hun,  394;  Wallace  v.  Swinton,  64  N.  Y.  188; 
Bowers  v.  Arno%ix,  33  Super.  Ct.  530;  Lamont  v.  OhesJdre,  65 
N.  Y.  30;  Doherty  v.  Matsell,  11  Civ.  Pro.  R.  392;  Brady  v. 
Hennion,  8  Bosw.  528;  CJiamherlain  v.  Taylor,  105  N.  Y.  185; 
Buttery  v.  R.,  W.  &  0.  R.  B.  Co.,  14  St.  Rep.  131. 

Plaintiff  must  depend  on  the  strength  of  his  own  title,  not  on 
the  weakness  of  his  adversary,  and  must  show  his  right  to  imme- 
diate possession,  and  that  he  was  seized  or  possessed  of  the  prem- 
ises within  twenty  years  before  the  commencement  of  the  action. 
He  must  show  possession  under  his  title,  but  such  possession  will 
be  presumed.  Doherty  v.  Matsell,  3  St.  Rep.  517.  The  rule  that 
plaintiff  must  recover  upon  the  strength  of  his  own  title,  and  that 
he  can  take  nothing  from  defects  in  defendant's  title,  is  reiterated 
in  Roberts  v.  Baumgarten,  110  N.  Y.  380 ;  s.  c,  18  St.  Rep.  162, 
affirming  51  N.  Y.  Supr.  482 ;  see,  also,  Doherty  v.  Matsell,  16 
St.  Rep.  593;  Finelite  v.  Sinnott,  24  St.  Rep.  28. 

In  Stewart  v.  Bussell,  91  App.  Div.  310,  86  Supp.  625,  affirmed, 
184  jST.  Y.  601,  the  rule  is  re-stated  that  in  actions  of  ejectment 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and  the 
weakness  of  the  title  of  his  adversary,  who  is  in  possession,  cannot 
aid  him. 

Same  rule,  Bailey  v.  Twin  Lake.  Association,  91  App.  Div.  500, 
86  Supp.  788 ;  White  v.  Hill,  100  App.  Div.  207,  91  Supp.  623. 

Two  principles  control  in  ejectment,  one  is  that  the  plaintiff 
must  rely  on  the  strength  of  his  own  title  and  cannot  rely  upon 
any  weakness  in  that  of  a  defendant.  The  other  is,  that  the  evi- 
dence as  to  location  must  not  be  of  such  an  indeiinite  character 
as  to  permit  a  determination  to  be  reached  only  by  way  of  specu- 
lation. Jarvis  v.  Lynch,  157  N.  Y.  445,  affirming  91  Hun,  349, 
36  Supp.  220. 

Plaintiff  must  recover  upon  the  strength  of  his  own  title,  not 
upon  the  weakness  of  that  of  the  defendant;  but  he  measures  his 
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title  with  that  of  the  defendant,  and  if  it  is  better  in  respect  of  his 
right  of  possession  he  prevails  because  of  its  sufficient  strength. 
McBoberts  v.  Bergman,  132  N.  Y.  73,  43  St.  Eep.  559 ;  Townshend 
V.  Thompson,  18  Supp.  870,  46  St.  Rep.  847 ;  Snyder  v.  Church, 
70  Hun,  428,  53  St.  Rep.  674,  24  Siipp.  337,  affirmed,  149  K  Y. 
687. 

An  action  to  recover  possession  of  real  property  may  be  main- 
tained by  one  having  only  an  equitable  title,  v^here  all  the  parties 
are  brought  before  the  court.  Boyd  v.  Boyd,  12  Misc.  119,  33 
Supp.  74,  66  St.  Rep.  731,  affirmed,  146  N.  Y.  403.  See  Phillips 
V.  Oorham,  17  IST.  Y.  270;  Sheehan  v.  Hamilton,  4  Abb.  Ct.  App. 
Dec.  211,  2  Keyes,  304,  3  Abb.  Pr.  IST.  S.  197.  See  Defences, 
Art.  IX,  sub.  1.  But  that  plaintiff  in  ejectment  can  recover  only 
on  proof  of  his  title.  Mangam  v.  President  of  Sing  Sing,  86  Hun, 
604,  33  Supp.  843,  67  St.  Rep.  454;  Goodhart  v.  Street,  12  Misc. 
360,  33  Supp.  687,  67  St.  Rep.  388. 

The  possessor  of  lands  can  be  evicted  therefrom  by  one  claim- 
ing them  only  by  proof,  not  only  of  title  in  the  claimant,  but  of 
paramount  title.    Morey  v.  Village  of  Troy,  12  Week.  Dig.  55. 

A  right  of  possession  in  prwsenti  is  necessary  to  be  shown. 
Bryan  v.  Butts,  27  Barb.  503 ;  People,  ex  rel.,  v.  Mayor,  10  Abb. 
Ill;  McLean  v.  McDonald,  2  Barb.  534;  Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  407;  Trull  v.  Granger,  8  IST.  Y.  115 ;  Doherty 
V.  Matsell,  11  Civ.  Pro.  R.  392.  Plaintiff  must  not  only  establish 
the  right  to  possession  in  himself,  but  show  the  defendants  in 
possession,  or  claiming  title,  when  the  action  was  commenced. 
People  V.  Van  Rensselaer,  9  K.  Y.  291. 

The  burden  is  upon  the  plaintiff  of  showing  either  a  prior  actual 
possession,  or  paramount  legal  title,  and  right  to  immediate  pos- 
session. La/yman  v.  Whiting,  20  Barb.  559;  Bryan  v.  Butts,  27 
Barb.  503 ;  Bartow  v.  Draper,  5  Duer,  130 ;  Pierce  v.  Tuitle,  53 
Barb.  155.  If  plaintiff  has  no  title  the  title  of  defendant  is  not 
important.  Sweet  v.  Buffalo,  N.  Y.  &  P.  R.  R.  Co.,  79  IST.  Y.  293. 
But  when  plaintiff  shows  prior  possession,  a  defendant  who  enters 
as  an  intruder  without  right  cannot  defend,  but  where  the  lands 
are  vacant  he  may  defend,  unless  title  is  shown  by  plaintiff. 
Thompson  v.  Burhans,  61  IST.  Y.  52,  reversing  61  Barb.  260,  and 
79  K  Y.  93,  reversing  15  Hun,  580. 

As  against  a  defendant  who  is  in  possession  under  a  title  which 
IS  invalid,  plaintiff  may  recover  upon  proof  of  prior  occupation 
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and  use,  without  proof  of  paper  title  in  himself  and  ouster  by 
defendant.  HopJcins  v.  Mason,  42  How.  115.  But  the  general 
rule  is  as  above,  that  proof  of  title  in  plaintiff  must  be  by  posses- 
sion or  paper  title.  Lane  v.  Gould,  10  Barb.  254;  Safford  v. 
Hynds,  39  Barb.  625 ;  Clute  v.  Voris,  31  Barb.  511 ;  Downing  v. 
Miller,  33  Barb.  386. 

Sub.  2.     When  Possession  Gives  Presumption  of  Title. 

Possession  of  land  is  always  presumed  to  be  in  subordination  to 
the  true  title  and  one  who  claims  to  have  acquired  title  by  adverse 
possession,  must  show  that  he  or  his  predecessors  in  interest  held 
the  land  in  hostility  to  the  true  owner  claiming  title  thereto- 
Doherty  v.  Matsell,  119  IST.  Y.  646. 

If  plaintiff  shows  legal  title,  he  will  be  presumed  to  have  been 
in  possession  within  the  time  required  by  law,  unless  twenty  years' 
adverse  possession  is  shown.  Porter  v.  McOraih,  41  Super.  Ct. 
84;  Doherty  v.  Quinn,  3  St.  Rep.  517. 

A  prior  possession  under  claim  of  right  prevails  over  a  subse- 
quent possession  without  lawful  title,  where  no  proof  of  title  is 
made  on  either  side.  Smith  v.  Lorillard,  10  Johns.  339 ;  Jackson 
V.  Rightmyre,  16  Johns.  314. 

Proof  of  a  patent  from  the  State,  and  mesne  conveyances  to 
himself,  is  prima  facie  evidence  sufficient  to  entitle  plaintiff  to 
recover,  where  the  premises  are  unoccupied.  BecTcer  v.  Howard, 
47  How.  423,  reversed  4  Hun,  259,  and  affirmed,  66  N.  Y.  5. 
Where  one  has  color  of  title  by  deed  to  a  farm  or  lot,  possession 
of  part  is  deemed  possession  of  the  whole,  but  this  it  not  appli- 
cable where  the  land  is  a  large  tract  not  capable  of  being  used 
together.     Thompson  v.  Burhans,  61  IST.  Y.  52. 

To  recover  in  ejectment  imder  a  purchase  at  a  sheriff's  sale,  on 
a  judgment  against  defendant,  the  judgment  and  judgment-roll 
must  be  shown,  and  that  defendant  was  in  possession,  and  the 
title  acquired  by  the  sheriff's  sale.  Townshend  v.  Wesson,  4  Duer, 
342  ;  Dickenson  v.  Smith,  25  Barb.  103  ;  Smith  v.  Colvin,  17  Barb. 
157;  Kellogg  v.  Kellogg,  6  Barb.  116.  Notice  to  quit,  or  demand 
of  possession,  is  not  necessary,  unless  the  relation  of  landlord  and 
tenant  has  existed.  Hotaling  v.  Hotaling,  47  Barb.  163  ;  Wood  v. 
Wood,  18  Hun,  350,  affirmed,  83  K  Y.  575 ;  Jackson  v.  Tyler,  2 
Johns.  444 ;  Jackson  v.  Deyo,  3  Johns.  422  ;  Jackson  v.  Aldrich,  13 
Johns.  106.      If  neither  party  can  show  title,  the  one  claiming 
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under  the  first  possessor  may  recover ;  facts  insufficient  to  establish 
an  adverse  possession  may  be  sufficient  to  support  ejectment  against 
a  third  person.    Hunter  v.  Starin,  26  Hun,  529. 

An  undisturbed  possession  for  thirty-eight  years  is  such  title  as 
■will  support  ejectment  against  one  who  had  recovered  in  a  former 
ejectment  by  default,  and  turned  the  plaintiff  out  of  possession, 
and  this,  though  the  plaintiff's  possession  did  not  correspond  with 
the  paper  title.  Wright  v.  Dieffendorf,  3  Johns.  269.  And  a  prior 
possession  for  less  than  twenty  years  will  support  ejectement 
against  one  who  shows  no  lawful  title.  Smith  v.  Lorillard,  10 
Johns.  338 ;  Hophins  v.  Mason,  61  Barb.  469 ;  Bodie  v.  Sedgwick, 
35  Barb.  319.  It  is  said  that  a  mere  possession,  without  claim  of 
title,  will  not  support  ejectment.  1  Caines,  190,  n.  But  see 
Murray  v.  Hazen,  2  Johns.  22 ;  Murray  v.  Denn,  5  Cow.  200 ; 
Dey  V.  Alverson,  9  Wend.  222 ;  Whitney  v.  Wright,  15  Wend.  171 ; 
Holmes  v.  Seeley,  17  Wend.  75.  A  possession  for  eight  or  ten 
years,  under  color  of  title,  will  support  ejectment  against  a  mere 
intruder.  Duncan  v.  Harder,  4  Johns.  202.  But  a  mere  posses- 
sory title  which  has  been  abandoned  will  not  support  the  action; 
Livingston  v.  Walker,  7  Cow.  637 ;  Whitney  v.  Wright,  15  Wend. 
171 ;  and  where  possession  is  relied  on  as  the  basis  of  the  action, 
it  must  be  clearly  and  unequivocally  proved.  Ludlow  v.  Myers, 
3  Johns.  388.  Defendant's  admission  that  he  went  into  possession 
under  plaintiffs,  will  enable  plaintiff  to  recover.  Sagoharie  v. 
Dohhin,  3  Johns.  223. 

When  neither  party  can  prove  a  legal  title,  the  party  showing 
himself,  or  those  under  whom  he  claims,  in  prior  possession,  can 
recover  against  a  mere  intruder,  or  one  whose  title  is  founded  on 
a  later  possession.  Hunter  v.  Starin,  26  Hun,  529.  When  plain- 
tiff shows  an  adverse  possession  for  twenty  years  he  is  entitled  to 
recover  even  against  a  defendant  whose  possession  for  a  less  period 
is  lawful;  Jackson  v.  Dieffendorf,  3  Johns.  269;  Jackson  v.  Oltz, 
8  Wend.  440 ;  but  adverse  possession  for  a  less  period  than  twenty 
years  does  not,  of  itself,  authorize  a  recovery  against  a  defendant 
lawfully  in  possession.  Jackson  v.  Bightmyre,  16  Johns.  314; 
Ore.w  V.  Swift,  46  E".  Y.  204. 

Plaintiff  in  order  to  recover  must  show  an  immediate  right  to 
possession.  Where,  therefore,  the  defendant  shows  a  possession 
founded  upon  the  sale  of  the  premises  for  a  term  of  years,  for  an 
unpaid  assessment,  held  that  such  possession  was  not  adverse  to 
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but  consistent  with  the  plaintiff's  ownership  in  fee  and  that  plain- 
tiff could  not  maintain  the  action.  Moore  v.  Townshend,  54  Supr. 
Ct.  2i5 ;  s.  c,  10  St.  Eep.  463. 

Possession  of  land  is  prima  facie  evidence  of  title  and  sufficient 
against  the  defendant,  who  is  unable  to  show  a  better  title.  The 
benefit  of  such  a  possession  is  not  lost  to  the  possessor,  if  he  leaves 
the  land  temporarily  vacant,  and  a  city  as  well  as  an  individual 
may  obtain  title  by  adverse  possession,  and  such  title  cannot  be 
questioned  by  one  who  occupies  the  attitude  of  a  mere  subsequent 
intruder  without  any  title;  the  fact  that  he  purchased  the  same 
from  persons  who  also  had  no  title,  in  no  way  fortifies  his  position. 
Mayor,  etc.,  of  New  York  v.  Carleton,  113  IST.  Y.  284. 

The  san;ie  rule  applies  to  the  acquiring  of  title  by  the  State. 
EUridge  v.  City  of  Binghamton,  120  N.  T.  309. 

As  to  what  establishes  possession  under  claim  of  title,  so  as  to 
entitle  the  defendant  to  judgment,  see  Carleton  v.  Darcy,  90  N.  Y. 
566. 

Where  plaintiff  deduced  his  title  from  a  source  conceded  to  be 
sufficient,  and  proved  the  possession  of  two  intermediate  grantors, 
it  was  held  that  was  sufficient  to  cast  upon  defendant  the  burden 
of  establishing  title  by  adverse  possession.  Arerds  v.  Long  Island 
B.  B.  Co.,  89  Hun,  126,  69  St.  Eep.  1,  34  Supp.  1085,  affirmed, 
156  K  Y.  1. 

In  an  action  to  recover  real  property,  the  question  of  possession 
of  one  other  than  the  owner  of  the  legal  title,  involves  a  conclu- 
sion of  law  which  cannot  be  stated  by  a  vdtness,  but  is  to  be  drawn 
from  the  facts.     Arents  v.  Long  Islamd  B.  B.  Co.,  156  W.  Y.  1. 

Where  a  plaintiff  in  ejectment  proves  prvma>  facie  that  he  is 
vested  with  the  legal  title,  possession  is  to  be  presumed  and  the 
possession  of  any  person  is  presumed  to  be  under  or  in  subordina- 
tion of  this  title,  but  payment  of  taxes  is  no  evidence  of  possession. 
Archibald  v.  N.  Y.  C,  etc.,  B.  B.  Co.,  157  N.  Y.  574,  affirming 
1  App.  Div.  251,  37  Supp.  336. 

ARTICLE    VI. 

WHO  MAT  BE  DEFEITBANTS  AND  WHO  MUST  BE  JOINED  AS 

StrOH. 

§  1502.  Against  whom  action  to  be  brought,  534. 
§  1503.    Who  may  be  joined  as  defendants,  535. 

§   1502.  Against  whom  action  to  be  bronght. 

Where  the  complaint  demands  Judgment  for  the  immediate  possession  of  the 
property,  if  the  property  is  actually  occupied,  the  occupant  thereof  must  be 
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made  defendant  in  the  action.  If  it  is  not  so  oocupied,  the  action  must  be 
brought  against  some  person  exercising  acts  of  ownership  thereupon,  or  claim- 
ing title  thereto,  or  an  interest  therein,  at  the  time  of  the  commencement  of 
the  action. 

§   1503.  WIio  may  be  joined  as  defendants. 

In  either  of  the  cases  speciiied  in  the  last  section,  any  other  person  claiming 
title  to,  or  the  right  to  the  possession  of,  the  real  property  sought  to  be  recov- 
ered, as  landlord,  remainderman,  reversioner,  or  otherwise  adversely  to  the 
plaintiff,  may  be  joined  as  defendant  in  an  action  therefor. 

If  the  premises  are  actually  occupied,  the  occupant  must  be 
made  defendant.  People  v.  Ambrecht,  11  Abb.  97;  Taylor  v. 
Crane,  15  How.  358;  Lucas  v.  Johnson,  8  Barb.  244;  Pulen  v. 
Reynolds,  32  How.  353 ;  Bam/er  v.  Empie,  5  Hill,  48 ;  Schuyler 
V.  Marsh,  37  Barb.  350.  It  must  be  an  occupation  against  the 
plaintiff.     Strong  v.  City  of  BrooMyn,  68  JST.  Y.  1. 

The  words  of  section  1502  "  the  occupant  thereof "  may  be 
read  as  meaning  an  occupant  and  not  all  the  occupants,  and  al- 
though plaintiff  in  ejectment  mav  mate  every  occupant  a  defend- 
ant, he  is  not  required  to  do  so,  and  the  defendant  cannot  object 
to  the  non-joinder  of  any  person  alleged  to  be  in  occupancy  of  a 
part  of  the  premises  when  such  joinder  would  not  in  any  wise 
benefit  the  party  sued  or  be  necessary  for  the  determination  of  his 
rights.  Hennesey  v.  Paulsen,  147  IST.  Y.  255,  69  St.  Rep.  539, 
affirming  12  Misc.  384,  67  St.  Eep.  343,  33  Supp.  638. 

If  the  plaintiff  in  the  action  of  ejectment  fails  to  make  a  tenant 
in  occupation  of  the  premises  a  party,  bringing  the  action  against 
the  landlord  only,  and  the  latter  joins  issue  without  pleading  the 
non-joinder  of  the  tenant,  by  his  omission  to  so  plead  he  waives 
the  defect  of  the  non-joinder  and  as  he  is  a  proper  party,  the 
action  must  be  tried  upon  the  question  of  plaintiff's  title  and  right 
to  possession  although  the  recovery  of  the  land  cannot  be  enforced 
as  against  the  tenant's  occupancy.  Clason  v.  Baldwin,  129  IST.  Y. 
183,  37  St.  Eep.  213. 

In  an  action  for  the  possession  of  real  property,  parties  should 
not  be  brought  in  on  a  mere  allegation  by  plaintiff  that  they  have 
or  claim  some  interest  in  the  property  accrued  since  suit  brought, 
if  they  resist  the  application  and  deny  the  claim.  Gagger  v. 
Sholtes,  82  Hun,  378,  63  St.  Eep.  557,  31  Supp.  250. 

If  the  premises  are  not  occupied,  the  action  may  be  brought 
against  one  claiming  adversely  to  plaintiff.  Aheel  v.  Yan  Gelder, 
36  ]Sr.  Y.  513 ;  Garter  v.  Hunt,  40  Barb.  89.  The  occupation  must 
be  actual.     Allen  v.  Dunlap,  42  Barb.   585.     A  church  edifice 
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used  and  occupied  by  a  religious  society  is  deemed  to  be  occupied 
by  the  corporation  and  nc*  by  the  trustees.  Imcos  v.  Johnson,  8 
Barb.  244.  It  is  said  in  People  v.  Mayor  of  New  York,  28 
Barb.  240,  that  if  the  premises  are  actually,  occupied  by  a  tenant, 
the  action  must  be  against  the  tenant  and  not  against  the  corpora- 
tion. A  soldier  of  the  United  States  in  charge  under  his  superior 
officers,  is  not  an  actual  occupant.  People  v.  Ambrecht,  11  Abb. 
91,  affirmed,  24  How.  610,  n.  If  land  is  occupied,  ejectment 
must  be  against  the  person  actually  possessing  it,  though  as  a 
mere  servant.  But  if  no  one  lives  on  the  land,  and  the  servant 
tills  it  for  his  employer,  the  latter  must  be  sued.  Shaver  v.  Mc- 
Oraw,  12  Wend.  558.  Ejectment  for  entering  and  unlawfully 
holding  land  will  not  lie  against  a  person  who  is  not  in  possession 
himself,  or  by  his  servant  though  he  has  given  a  lease  of  it  and  it 
is  occupied  by  the  lessee.  Champlain,  etc.,  R.  R.  Co.  v.  Valen- 
tine, 19  Barb.  484.  A  person  not  in  possession  of  property, 
though  claiming  an  interest  therein,  is  not  a  necessary  party. 
Va/n  Buren  v.  Cochhurn,  14  Barb.  118. 

Where  the  landlord  stated,  when  the  summons  and  complaint 
were  served  upon  him,  that  he  lived  in  and  was  in  possession  of 
the  house,  and,  upon  the  faith  of  this,  service  was  made  on  him, 
he  is  estopped  from  denying  his  actual  possession.  Fvwnegan  v. 
Carraher,  47  IST.  Y.  493,  affirming  61  Barb.  252.  It  was  said 
that  a  railroad  company  which  has  its  track  on  a  street  but  which 
does  not  occupy  the  whole  of  it  is  not  an  actual  occupant  Bed- 
field  V.  Utica,  etc.,  R.  R.  Co.,  25  Barb.  54.  But  it  is  also  held 
that  ejectment  lies  against  a  railroad  company  for  laying  its  rails 
over  land  dedicated  by  plaintiff  to  public  use  as  a  street  and  run- 
ning its  cars  thereon.  Carpenter  v.  0.  &  W.  R.  R.  Co.,  24  !N.  Y. 
655.  The  same  rule  is  also  held  in  Adams  v.  8.  &  C.  R.  R.  Co., 
10  N.  Y.  328,  reversing  11  Barb.  414;  Williams,  v.  N.  Y.  C.  R. 
R.  Co.,  16  K  Y.  97;  Wager  v.  T.  &  U.  R.  R.  Co.,  25  K  Y.  526. 

A  railroad  company  that  has  laid  a  track  over  which  trains 
pass,  has  such  occupancy  or  possession  as  to  authorize  ejectment 
against  it.  It  is  substantially  in  the  exclusive  possession  of  the 
company.  Oais  Light  Co.  v.  Rome,  etc.,  R.  R.  Co.,  11  Civ.  Pro. 
R  239. 

When  brought  against  a  person  claiming  title  it  must  be  upon 
something  more  than  an  idle  declaration  that  he  owns  the  land. 
Fosgate  v.  Herkimer  Mfg.  Co.,  12  N.  Y.  580 ;  Bam/er  v.  Empie, 
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6  Hill,  48 ;  Abeel  v.  Van  Oelder,  36  N.  Y.  513 ;  Lucas  v.  Johrf 
son,  8  Barb.  244.  It  is  sufficient  that  a  party  claims  and  defends 
the  title  of  the  tenant  in  possession.  Abeel  v.  Yon  Gelder,  36 
K  Y.  513;  Finnegan  v.  Carraher,  47  JST.  Y.  493.  Ejectment 
lies  against  one  who  enters  into  possession  with  the  assent  of 
another  under  a  contract  to  purchase,  after  default  in  payment  of 
purchase  money.  Pierce  v.  Tidtle,  53  Barb.  155 ;  Powers  v. 
Ingraham,  3  Barb.  576.  Where  the  defendant  claims  title  under 
and  by  virtue  of  a  deed  executed  to  him  as  receiver  by  a  corpora- 
tion, by  order  of  the  court,  the  deed  suffices  to  show  title  in  defend- 
ant sufficient  to  maintain  ejectment  against  him.  The  rule  is 
reiterated  that  no  person  should  be  made  defendant  except  the 
party  in  actual  and  exclusive  possession.  Schuyler  v.  Marsh, 
receiver,  etc.,  37  Barb.  350 ;  citing  Ensign  v.  Sherman,  14  How. 
439;  Waller  v.  Lochiuood,  23  Barb.  328;  Sanders  v.  Leary,  16 
How.  308.  It  lies  against  a  tenant  for  life  holding  over  without 
notice  to  quit.  Livingston  v.  Tanner,  14  N.  Y.  64.  It  does  not 
lie  against  a  mortgagor  in  possession  after  default,  nor  against 
his  assignee.  Randall  v.  Baub,  2  Abb.  307 ;  Bolton  v.  Brewster, 
32  Barb.  389 ;  St.  John  v.  Bumpstead,  17  Barb.  100.  It  will  lie 
in  favor  of  the  reversioner  or  person  purchasing  his  interest  on 
execution  against  the  heirs  of  the  life  tenant  holding  over  after 
his  death.  Ni/ms  v.  Sabine,  44  How.  252.  It  will  not  lie  against 
one  who  has  made  improvements,  relying  on  a  parol  agreement 
as  to  boundary  line.  Oorkhill  v.  Landers,  44  Barb.  218.  The 
action  will  lie  against  a  corporation.  Dcder  v.  Troy,  etc..  Turn- 
pike Co.,  2  Hill,  629.  An  infant  may  be  sued  in  ejectment. 
McCoon  V.  Smith,  3  Hill,  147.  In  Stewart  v.  Patrick,  68  IST.  Y. 
450,  it  was  held  that  where  a  husband  went  into  possession,  under 
claim  of  title  in  himself  and  wife  as  joint  tenants,  both  were 
proper  parties.  She  did  not  disclaim  title  when  possession  was 
demanded  but  refused  to  deliver  possession.  It  was  said  by  the 
court  that  she  was  properly  joined  as  one  claiming  title  and  pos- 
session, and  the  action  would  have  been  defective  had  she  been 
omitted  as  a  party.  But  generally  a  married  woman  ought  not 
to  be  joined  with  her  husband  when  he  is  in  possession.  Rose  v. 
Bell,  38  Barb.  25. 

When  a  party  claims  to  own  unoccupied  premises  and  has  con- 
tracted to  sell  them  to  others  who  are  exercising  acts  of  ovsmer- 
ship  over  them,  the  plaintiff  may  elect  to  make  such  purchasers 
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defendants.  Edwards  v.  Tanner  Fire  Ins.  Co.,  21  Wend.  467. 
When  in  an  action  against  several  defendants  it  appears  tKey 
occupy,  in  severalty,  distinct  portions  of  the  premises,  he  may 
elect  against  v^hich  he  will  proceed.  Dillaye  v.  Wilson,  43  Barb. 
261;  Fosgate  v.  Herhimer,  etc.,  Manuf.  Co.,  9  Barb.  287.  Sev- 
eral occupants  of  a  building,  although  occupying  different  por- 
tions, may  be  joined  in  an  action  of  ejectment.  Pearce  v.  Ferris, 
10  ]Sr.  Y.  280.  As  to  vfhether  the  action  survives,  see  Mosely  v. 
Mosely,  11  Abb.  105.  As  to  the  effect  of  change  of  occupancy 
pending  suit,  it  appears  that  the  cause  of  action  cannot  be  trans- 
ferred to  the  new  occupant.,  and  he  cannot  be  substituted  as  a 
party.  Mosely  v.  Albany  &  N.  R.  B.  Co.,  14  How.  71.  When 
suit  is  brought  against  a  tenant  the  landlord  may  be  let  in  to  de- 
fend. Shaker  v.  McGraxw,  12  Wend.  558.  See  Stiles  v.  Jackson, 
1  Wend.  316.  To  entitle  a  person  to  be  admitted  to  defend,  he 
must  ordinarily  show  that  a  privity  of  interest  existed  between 
him  and  the  defendant  when  the  action  commenced,  and  that  the 
possession  was  then  consistent  with  and  connected  with  the  pos- 
session of  the  latter,  and  liable  to  be  divested  or  disturbed  by  a 
claim  adverse  to  that  possession.  Jackson  v.  McEvoy,  1  Caines, 
151.  Tenants  in  common  of  the  defendant  will  not  be  admitted 
to  defend  unless  they  show  that  they  are  interested  in  the  result 
of  the  suit.  Jackson  v.  White,  2  Cow.  585.  One  who  claims  in 
opposition  to  the  title  of  the  defendant  cannot  be  admitted  as  a 
co-defendant.     Jackson  v.  Flint,  2  Cow.  594. 

Where  infant  remaindermen  neither  claim  title  to  or  the  right 
to  the  possession  of  the  land  in  controversy,  nor  do  any  act  in 
hostility  to  plaintiff's  title,  they  are  not  proper  parties  to  an  action 
of  ejectment.  Sisson  v.  Cummings,  8  St.  Eep.  573 ;  s.  c.^  106 
E".  Y.  56. 

In  ejectment,  persons  who  have  claims  against  the  property, 
nominal  or  real,  analogous  to  a  lease  by  virtue  of  a  tax  title,  are 
not  proper  parties.  Pixley  v.  Rockwell,  1  Sheldon,  267.  Mort- 
gagees being  also  purchasers  under  a  subsequent  foreclosure  of 
their  mortgage,  may  be  joined  with  the  tenant  in  possession  under 
them,  as  defendants  in  ejectment,  brought  by  one  claiming  under 
the  mortgage,  on  the  ground  that  the  mortgage  was  void  for  usury. 
More  V.  Deyoe,  22  Hun,  208. 

A  defendant,  in  an  action  of  ejectment,  is  not  entitled  to  have 
additional  parties  brought  into  the  action  by  setting  up  an  equi- 
table defence.       Webster  v.  Bond,  9  Hun,  437. 
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A  person  is  properly  made  a  party  who  is  alleged  to  be  in  pos- 
session of  part  of  the  property  under  the  other  defendants.  Bcmk 
V.  Levinns,  5  Civ.  Proc.  368. 

Where  husband  and  wife  lived  together,  the  premises  conveyed 
to  and  which  were  paid  for  by  the  wife,  she  is  the  occupant  and 
the  proper  party  to  the  action  of  ejectment,  and  such  action  can- 
not be  maintained  against  the  husband.  When  premises  are  ac- 
tually occupied,  ejectment  must  be  brought  against  the  occupant, 
but  such  action  cannot  be  maintained  against  a  person  who  is  not 
in  occupation  of  premises  in  dispute  and  does  not  claim  to  be  either 
the  owner  or  entitled  to  possession  thereof.  Danihee  v.  Hyatt, 
81  Hun,  238,  62  St.  Kep.  663,  30  Supp.  707,  affirmed,  151  E".  Y. 
493. 

In  an  action  of  ejectment,  the  answer  alleged  a  defect  of  parties 
defendant  in  that  one  M.  "  was  and  now  is  an  occupant  of  a  part 
of  the  premises  "  as  a  tenant  of  one  D.  "  who  was  and  still  is  the 
legal  owner  and  in  possession  of  the  whole  of  said  premises  and 
neither  of  said  persons  has  been  made  party  defendant  herein ;  " 
it  was  held  that  a  demurrer  to  this  defence  should  have  been  sus- 
tained. Hennessy  v.  Paulson,  147  N.  Y.  257,  affirming  12  Misc. 
384,  33  Supp.  638. 

It  seems  that  where  land  is  occupied,  no  recovery  can  be  had 
in  ejectment  for  non-payment  of  rent  unless  brought  against  one 
who  was  the  actual  occupant  when  the  action  was  begun.  Bradt 
V.  Church,  110  IST.  Y.  537,  affirming  39  Hun,  262. 

A  mortgagee  of  lands  has  such  interest  in  the  subject  of  eject- 
ment against  his  mortgagor,  as  to  entitle  him  to  be  made  a  party 
defendant  under  §  452,  Code.  Sand  v.  Church,  32  App.  Div. 
139,  52  Supp.  854. 

Where  the  premises  are  actually  occupied,  the  action  must  be 
brought  against  the  occupant.  When  land  is  in  the  actual  pos- 
session of  a  married  woman  claiming  title  thereto,  acts  of  the  hus- 
band assisting  her  to  maintain  possession,  will  not  make  the 
husband  occupant  of  th,e  land,  so  as  to  support  an  action  or  judg- 
ment against  him.  Damhee  v.  Hyatt,  151  N.  Y.  493,  affirming 
81  Hun,  238,  30  Supp.  707. 

An  ejectment  suit  in  which  the  immediate  possession  of  the 
property  is  demanded  must  be  brought  against  the  occupant  of  the 
premises,  or  if  there  be  none,  against  some  person  exercising  acts 
of  ownership  thereupon  or  claiming  title  thereto,  or  an  interest 
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therein  at  the  commencement  of  the  action.  The  fact  that  the 
person  has  left  chattels  upon  the  property  does  not  justify  the 
maintenance  of  the  action  of  ejectment  against  him.  Bedell  v. 
Arnold,  15  App.  Div.  576,  44  Supp.  541. 

AETICLE    VII. 

PEODUCTION  OP  AUTHORITY  BY  ATTORNEY. 

§  1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority,  540. 

§  1513-   Order  thereupon,  540. 

§  15 14.   Evidence  of  authority,  540. 

§    1512.  Motion  for  plaintiff's  attorney  to  produce  his  anthority. 

A  defendant,  in  an  action  to  recover  real  property  or  the  possession  thereof, 
may,  at  any  time  before  answering,  upon  an  affidavit  that  evidence  of  the 
authority  of  the  plaintiff's  attorney  to  commence  the  action  has  not  been  served 
upon  him,  apply,  upon  notice,  to  the  court  or  judge  thereof,  for  an  order 
directing  the  attorney  to  produce  such  evidence. 

§   1513.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper  case,  make 
an  order,  requiring  the  plaintiff's  attorney  to  produce,  as  directed  therein, 
evidence  of  his  authority  to  commence  the  action,  and  staying  all  proceedings 
therein,  on  the  part  of  the  plaintiff,  until  the  evidence  is  produced. 

§   1514.  Evidence  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's  attorney, 
to  commence  the  action,  or  any  written  recognition  of  his  authority  so  to  do, 
verified  by  the  affidavit  of  the  attorney,  or  any  other  competent  witness,  is 
sufficient  presumptive  evidence  of  such  authority. 

On  a  motion  to  compel  the  attorney  for  plaintiff  in  ejectment  to 
produce  evidence  of  his  authority  to  commence  the  action,  a  veri- 
fication of  the  complaint  is  in  legal  effect  a  written  request  and 
recognition  of  the  authority  of  the  attorney  to  commence  the  ac- 
tion. Graham  v.  Andrews,  11  Misc.  649,  66  St.  Eep.  177,  32 
Supp.  799,  24  Civ.  Pro.  263. 

The  court  has  a  discretion  in  regard  to  requiring  the  authority 
of  an  attorney  to  be  disclosed,  and  written  authority  may  be  re- 
quired. Stewart  v.  Stewart,  56  How.  256.  The  general  rule  is 
that  a  retainer  will  be  presumed,  and  an  appearance  by  attorney 
will  be  recognized  as  regular.  Hamilton  v.  Wright,  37  N.  Y. 
502.  In  case  an  application  is  made  for  an  order  for  an  attorney 
to  produce  his  authority  the  court  has  no  discretion,  but  is  bound 
to  grant  the  order  and  stay  proceedings  meanwhile,  and  the  order 
must  state  where  the  authority  is  to  be  produced.  Ha/rris  v. 
Mason,  10  Wend.  568;  Turner  v.  Davis,  2  Den.  187;  McDemwtt 
V.  Davison,  1  How.  194 ;  Howard  v.  Howard,  11  How.  80, 
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On  the  return  of  an  order  to  show  cause  why  the  attorneys 
should  not  be  compelled  to  produce  their  authority  to  bring  the 
action,  plaintiff  swore  that  he  had  instructed  it  to  be  brought,  and 
an  order  was  made  reciting  the  production  of  the  authority.  On 
a  motion  to  dismiss  on  the  ground  that  the  authority  required  by 
statute  was  not  shown,  held,  that  the  former  order  was  conclusive 
unless  reversed  on  appeal.  Carpenter  v.  Allen~,  45  Super.  Ct.  322. 
Before  the  Code  of  Civil  Procedure,  it  was  held  that  a  general 
agent  of  plaintiff  could  not  give  authority.  Hoiuard  v.  Howard, 
11  How.  80.  But  see  the  language  of  §  1514.  An  instrument 
executed  by  one  of  two  joint  owners,  in  the  names  of  himself  and 
his  co-tenant,  recognizing  an  action  in  their  names,  is  sufficient. 
Howard  v.  Howard,  11  How.  80. 

As  to  the  attorney's  authority  where  action  is  brought  in  name 
of  grantor,  for  benefit  of  grantee,  see  Hatniilton  v.  Wright,  37 
N.  Y.  502. 

A  defendant  in  ejectment  is  entitled  under  §§  1512  and 
1513  to  require  the  attorneys  for  the  plaintiff  to  file  written  evi- 
dence of  their  authority  to  commence  the  action.  Defendant  may 
obtain  a  stay  of  proceedings  until  plaintiff's  attorney  has  filed 
written  evidence  of  said  authority.  8tewaH  v.  Hilton,  27  Misc. 
239,  58  Supp.  415 ;  Stewart  v.  Butler,  27  Misc.  708,  59  Supp. 
573. 

AKTICLE    VIII. 

THE  COMPIiAINT. 

§  15 1 1.  Property  claimed  in  action  ;  how  described  in  complaint,  541. 

§   1511.  Property  claimed  in  action;  hoiv  described  in  complaint. 

The  complaint  must  describe  the  property  claimed  with  common  certainty, 
hy  setting  forth  the  name  of  the  township  or  tract,  and  the  number  of  the  lot, 
if  there  is  any,  or  in  some  other  appropriate  manner ;  so  that,  from  the  descrip- 
tion, possession  of  the  property  claimed  may  be  delivered,  where  the  plaintiff 
is  entitled  thereto. 

Under  §  1496  the  plaintiff  in  ejectment  must  demand  in  the 
complaint  damages  for  withholding  the  property.  That  section  is 
so  closely  associated  with  §  1497,  treating  of  damages,  and  §  1531, 
that  it  is  printed  in  that  connection  as  it  is  a  question  of  recovery 
as  well  as  of  pleading. 

The  provisions  of  the  Revised  Statutes  —  2  Edm.  313,  §§  8 
and  9  —  required  a  fuller  description,  and  also  that  where  an 
undivided  interest  was  claimed,  that  it  should  be  so  stated.  The 
general  rule  is,  that  the  State  and  county  in  which  the  lands  are 
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situated  should  be  set  fortli,  as  well  as  the  town  or  city.  Sedg- 
wick &  Wait,  §  457. 

In  Budd  V.  Bingham,  18  Barb.  494,  under  the  Revised  Stat- 
utes, a  description  was  held  so  imperfect  as  to  be  incapable  of 
amendment,  while  in  Olendorf  v.  CooTe,  1  Lans.  37,  after  a  de- 
scription of  the  premises  had  been  given  on  the  trial,  an  amend- 
ment was  allowed. 

The  tendency  of  modern  decision  has  been  to  reduce  the  cer- 
tainty required  in  pleading  within  convenient  limits.  Seward  v. 
Jackson,  8  Cow.  427.  The  practice  of  making  fictitious  persons 
parties  as  lessors  has  been  abolished,  and  the  real  parties  in  in- 
terest are  named  as  parties  to  the  action.  Hubhell  v.  Lerch,  62 
Barb.  296,  affirmed,  58  E".  Y.  237.  An  averment  in  pleading 
will  be  construed  most  strongly  against  the  pleader.  Blocum  v. 
Clarh,  2  Hill,  475.  As  to  what  is  a  sufficient  description,  see 
Hcmsee  v.  Mead,  2  Civ.  Pro.  R.  175. 

The  complaint  must  allege  that  plaintiff  is  seized  of  an  estate 
in  the  premises  claimed,  and  that  he  is  entitled  to  the  immediate 
possession  of  them,  and  that  the  defendant  unlawfully  withholds 
the  possession  from  him.  Alvord  v.  Hetzel,  2  How.  IST.  S.  88, 
and  cases  cited ;  Walter  v.  LocJciuood,  23  Barb.  228 ;  People  v. 
Mayor  of  New  York,  28  Barb.  240.  It  must  show  plaintiff  out 
of  possession  — ■  Taylor  v.  Crane,  15  How.  358  —  and  the  defend- 
ant in  possession.  Banyer  v.  Bmpie,  5  Hill,  48 ;  Redfield  v. 
Utica,  etc.,  B.  B.  Co.,  25  Barb.  54 ;  Child  v.  Chappell,  9  IST.  Y. 
246.  If  the  complaint  fails  to  state  the  nature  of  the  estate 
claimed  by  plaintiff,  the  defect  should  be  taken  advantage  of  by 
demurrer.  Clark  v.  Crego,  47  Barb.  599.  As  to  the  effect  of 
stating  plaintiff's  interest  as  a  different  one  from  that  sought  to 
be  proven,  see,  under  Revised  Statutes,  Harrison  v.  Stevens,  12 
Wend.  170 ;  Holmes  v.  Seely,  17  Wend.  75. 

While  a  complaint  which  alleges  that  plaintiff  owns  title  to  the 
lands  described  therein  and  demands  judgment  for  the  surrender 
of  possession,  cannot  be  upheld  as  a  complaint  in  ejectment,  in 
the  absence  of  an  averment  that  the  defendant  is  in  actual  posses- 
sion or  that  the  property  is  vacant  and  the  defendant  claims  title 
thereto,  it  may  be  upheld  as  an  action  to  remove  a  cloud  on  title 
where  it  avers  facts  showing  that  tlie  defendant's  title  is  appar- 
ently good  but  is  in  fact  totally  bad.  Sanders  v.  Parshaill,  67 
Hun,  105,  affirmed,  142  N.  Y.  679,  51  St.  Rep.  551. 
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It  is  not  sufficient  that  a  complaint  in  ejectment  alleges  that 
plaintiff's  husband  executed  a  deed  of  the  property  to  defendant, 
•without  averring  that  defendant  is  occupant  or  exercises  acts  of 
ownership  or  claims  title  or  interest  in  the  property.  Connolly  v. 
Newton,  85  Hun,  552,  66  St.  Eep.  Y04,  33  Supp.  102. 

If  an  equitable  title  is  relied  on,  it  should  be  so  stated.  Peck 
V.  Newton,  46  Barb.  173.  But  it  was  held  in  ChapTnan  v.  D.,  L. 
&  W.  B.  B.  Co.,  3  Lans.  261,  that  a  plaintiff  who  had  alleged  the 
ownership  of  lands  in  fee  simple,  might  prove  title  as  mortgagee 
in  possession.  On  a  claim  for  the  whole  property,  judgment  can- 
not be  had  for  an  undivided  part,  at  least  without  amendment 
Cook  V.  Wardens,  etc.,  St.  Paul's  Church,  5  Hun,  293,  affirmed, 
67  N.  Y.  594;  Holmes  v.  Seeley,  17  Wend.  75;  Cole  v.  Irvine,  6 
Hill,  634;  Gillett  v.  Stanley,  1  Hill,  121;  Smith  v.  Long,  12  Abb. 
N.  C.  133,  Court  of  Appeals,  reversing  9  Daly,  429.  As  to 
amendment,  see  Kellogg  v.  Kellogg,  6  Barb.  116 ;  St.  John  v. 
Northrup,  23  Barb.  25.  The  nature  of  the  plaintiff's  claim  need 
not  be  stated  in  detail,  but  the  general  form  or  character  of  the 
interest  must  be  averred.  Walter  v.  Lockwood,  2  Barb.  228 ; 
Austin  V.  Schuyler,  7  Hun,  275 ;  Bogers  v.  Sinsheimer,  50  W.  Y. 
646 ;  Clark  v.  Crego,  47  Barb.  599,  affirmed,  51  N.  Y.  646. 

The  general  rule,  of  course,  applies  that  it  is  not  proper  to  plead 
evidence.  Delavan.  v.  Niles,  9  Abb.  N.  C.  48.  It  is  sufficient  to 
allege  that  plaintiff  has  the  lawful  title  as  the  owner  in  fee. 
Sanders  v.  Leavy,  16  How.  308.  A  complaint  which  states  that 
on  some  day  certain  after  his  title  accrued,  plaintiff  was  possessed 
of  the  premises,  with  a  description  of  the  premises  with  reason- 
able certainty,  so  that,  from  such  description,  possession  of  the 
premises  claimed  may  be  determined,  that  being  so  possessed,  the 
defendant,  at  a  time  specified,  entered  upon  said  premises,  and 
unlawfully  withholds  possession  from  plaintiff,  and  claiming  dam- 
ages, has  been  held  sufficient.  Warner  v.  Nelligar,  12  How.  402 ; 
Ensign  v.  Shernum,  14  How.  439.  But  proof  that  the  property 
was  conveyed  to  plaintiff  by  a  person  not  shown  to  have  been  in 
possession,  or  to  have  title,  is  not  sufficient  to  show  title.  Oa/rdner 
V.  Heart,  1  IST.  Y.  528.  Complaint  in  ejectment  cannot  on  trial 
be  amended  to  one  for  encroachment  of  cornice.  Vrooman  v. 
Jackson,  6  Hun,  326. 

An  allegation  that  plaintiff  is  entitled  to  the  possession  of  land, 
and  to  its  rents  and  profits,  is  a  mere  allegation  of  a  conclusion  of 
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law,  and  is  not  sufficient  to  show  a  cause  of  action;  tlie  facts  on 
which  the  conclusion  is  based  should  be  stated.  Sheridan  v.  Jack- 
son, 72  N.  Y.  170,  affirming  10  Hun,  89.  A  complaint  for  the 
recovery  of  the  rents  and  profits  of  real  estate  held  adversely  to 
plaintiff's  intestate  must  show  that  the  plaintiff's  intestate  ob- 
tained possession  Grout  v.  Cooper,  5  Hun,  423.  For  insufficient 
complaint  in  a  peculiar  case,  see  Bradley  v.  Dwight,  62  How.  300. 
Where  a  complaint  in  an  action  of  ejectment  does  not  set  forth  that 
the  defendant  unlawfully  withholds,  or  that  he  entered  without 
the  consent  of  the  plaintiff,  or'  in  anywise  unlavrfuUy,  or  that 
plaintiff  is  entitled  to  the  immediate  possession  of  the  premises, 
or  equivalent  allegations,  it  will  be  held  bad  on  demurrer.  Moore 
V.  Lehman,  52  Super.  Ct.  283.  Contra,  Halsey  v.  Gerdes,  17  Abb. 
IST.  C.  395,  holding  that  a  complaint  alleging  that  plaintiff  is 
seized  in  fee,  and  that  defendants  are  in  possession  and  withhold 
the  same,  is  sufficient  on  demurrer.  Citing  Jenkins  v.  Fahey,  73 
'N.  Y.  355,  and  disapproving  case  last  cited. 

Where  a  complaint  states  all  the  elements  of  an  action  in  eject- 
ment, its  statements  of  additional  facts  as  to  damages,  and  upon 
which  an  application  for  a  receiver  might  be  based,  do  not  change 
the  cause  of  action  to  one  of  equity.  Bucher  v.  Carroll,  19  Hun, 
018. 

Where  plaintiff,  claiming  possession  and  rents,  sets  out  that 
defendants  in  an  action  between  them  had  a  receiver  appointed, 
who  had  received  the  rents  sought  to  be  reached,  a  cause  of  action 
is  not  stated,  unless  it  is  alleged  that  the  parties  in  the  previous 
action  acted  in  hostility  to  plaintiff,  or  that  plaintiff  has  been  in- 
jured by  their  action.  8herida/i%  v.  Jackson,  72  IST.  Y.  170.  In 
City  of  New  York  v.  Smith,  64  How.  89,  it  was  held  that,  in  an 
action  of  ejectment  to  enforce  a  forfeiture  for  breach  of  covenant, 
the  facts  constituting  the  breach  must  be  pleaded.  Plaintiff  can- 
not, in  one  action,  claim  the  recovery  of  the  premises,  confirma- 
tion of  his  title,  and  a  decree  for  the  conveyance  of  an  outstand- 
ing title.  Lattin  v.  McCarthy,  8  Abb.  225.  Trespass  qvxwe 
clausum  f regit  and  ejectment  cannot  be  joined.  Smith  v.  Hal- 
lock,  8  How.  73  ;  Budd  v.  Bingham,  18  Barb.  494.  Where  parties 
occupied  separately  different  stories  of  the  building,  they  were 
properly  joined  as  defendants.  Pearce  v.  Ferris,  10  N.  Y.  280; 
Pearce  v.  Golden.  8  Barb.  522. 

In  ejectment  between  co-tenants  actual  ouster  should  be  averred, 
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or  some  act  which  amounts  to  a  total  denial  of  plaintiff's  rights. 
Eiwards  v.  Bishop,  4  N.  Y.  61.  As  to  the  right  to  allege  dam- 
ages for  withholding  possession,  see  Article  XI,  §§  1496  and  1531, 
and  Vandervoort  v.  Goulds  36  N.  Y.  639. 

Where  there  is  no  allegation  in  the  complaint  of  the  value  of 
the  use  and  occupation,  and  the  only  mention  of  damages  is  in 
the  prayer  for  judgment,  an  objection  to  the  admissibility  of  evi- 
dence as  to  the  value  of  use  and  occupation  is  good.  Lamed  v. 
Hudson,  57  IST.  Y.  151.  But  in  Dagger  v.  Laming,  64  IST.  Y.  417, 
where  the  complaint  contained  in  substance  an  allegation  demand- 
ing mesne  profits,  and  no  objection  was  made  to  the  admission  of 
the  evidence,  the  judgment  was  sustained. 

In  Beaton  v.  Davis,  1  T.  &  C.  91,  it  is  held  that  to  recover 
mesne  profits  there  must  be  a  separate  count  in  the  complaint. 
But  the  objection  must  be  taken  on  the  trial,  otherwise  it  will  be 
deemed  to  be  waived.  These  decisions  were  under  the  Code  of 
Procedure.  See  as  to  change  from  rule  laid  dovsm  in  57  N.  Y. 
Ul;Delisle  v.  Hunt,  36  Hun,  620. 

An  allegation  in  a  complaint  in  ejectment  that  the  plaintiffs 
are  and  for  six  years  have  been  the  owners  of  all  the  right,  title 
and  interest  of  the  lessor  in  the  demised  premises  and  entitled  to 
the  rents  reversed  in  the  lease  is  sufficient;  it  is  not  necessary  to 
allege  how  they  acquired  title.  A  complaint  in  ejectment  for 
non-payment  of  the  rent  reserved  in  three  separate  leases  of 
different  premises  contains  three  causes  of  action,  which  should 
be  separately  stated  and  numbered.  Overhagh  v.  Oathout,  90 
Hun,  506,  35  K  Y.  Supp.  962,  70  St  Kep.  642. 

A  complaint  in  ejectment,  after  the  usual  statements,  described 
the  buildings  upon  the  several  parcels  and  the  business  carried  on 
in  each  and  demanded  judgment  for  possession  and  damages  for 
withholding,  including  rents  and  profits.  Held,  that  it  was  not 
demurrable  as  improperly  uniting  several  causes  of  action.  Fror 
zier  V.  Dewey,  1  App.  Div.  138,  37  JST.  Y.  Supp.  973. 

Where  the  deeds  put  in  evidence  by  plaintiff  do  not  locate  the 
property  with  sufficient  accuracy  to  enable  the  court  or  jury  to 
determine  whether  it  is  described  by  the  words  of  the  complaint 
there  can  be  no  recovery.  Jarvis  v.  Lynch,  36  St.  Rep.  711,  13 
Supp.  703,  91  Hun,  349,  affirmed,  157  N.  Y.  445. 

Where  a  complaint  described  twenty-five  acres  in  a  single  parcel 
and  the  court  allowed  without  amendment  of  the  complaint  a 
Actions,  Vol.  1  —  35 
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recovery  for  eleven  acres  thereof,  it  was  held  proper,  and  that  the 
requirements  of  this  section  of  the  Code,  that  the  complaint  must 
describe  the  property  claimed,  with  common  certainty,  did  not 
conflict.  Batrley  v.  Boom,  35  St.  Rep.  898.  See  Art.  XV,  en- 
titled "  Verdict." 

Where  plaintiff  claims  an  estate,  not  in  fee  simple,  the  rule 
requiring  the  complaint,  where  it  alleges  that  plaintiff  is  an  heir 
of  the  ancestor,  to  show  how  he  is  an  heir,  does  not  apply.  Mas- 
terson  v.  Townshend,  23  St.  Rep.  626. 

A  complaint  cannot  be  amended  on  the  trial  so  as  to  change 
the  cause  of  action  into  one  to  compel  defendant  to  purchase 
land,  at  a  price  to  be  fixed  by  the  court,  or  remove  its  road 
from  the  land.  Gas  Light  Co.  v.  Rome,  etc.,  R.  R.  Co.,  24  St. 
Rep.  154. 

A  complaint  alleging  that  plaintiff  deeded  premises,  the  title 
to  which  she  had  derived  from  her  husband,  to  the  defendants  in 
consideration  of  caring  for  the  plaintiff  and  her  infant  daughter, 
and  upon  a  contemporaneous  agreement  on  failure  to  perform  the 
deed  should  be  void;  that  defendants  failed  to  perform,  after 
entering  upon  the  premises,  sets  out  a  cause  of  action  in  ejectment. 
Jones  V.  Nichols,  42  App.  Div.  515,  59  Supp.  564. 

In  order  to  enable  the  plaintiff  to  recover  damages  for  with- 
holding possession  for  rents  and  profits,  or  for  use  and  occupation, 
damages  must  be  demanded  therefor  in  the  complaint.  Wait  v. 
Hudson  Valley  Ry.  Co.,  43  Misc.  304,  88  Supp.  825. 

A  plaintiff  in  ejectment  may  prove  that  a  deed  from  his  an- 
cestor to  defendant  relied  upon  by  the  latter,  was  obtained  through 
undue  influence  and  fraud,  and  it  is  not  necessary  for  plaintiff 
to  set  up  such  deed  and  allege  its  invalidity  in  his  complaint, 
nor  is  he  required  to  reply  to  the  answer.  Babcock  v.  Clarh,  93 
App.  Div.  119,  86  Supp.  976. 

A  complaint  containing  allegation  of  plaintiff's  ownership  and 
of  her  immediate  right  to  possession,  is  sufficient  to  entitle  the 
plaintiff  to  show  title  and  right  to  immediate  possession.  Church 
V.  Hempstead,  27  App.  Div.  412,  50  Supp.  325. 

A  statement  in  ejectment,  in  connection  with  other  allegations, 
to  the  effect  that  defendant  stretched  wires  over  the  land,  and 
a  prayer  that  they  be  removed  is  not  to  be  treated  as  surplusage. 
Phimmsr  v.  Oloversville  Electric  Co.,  20  App.  Div.  527,  47 
Supp.  228. 
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See  Bulger  v.  Coyne,  20  App.  Div.  224,  46  Supp.  1007, 
for  complaint  in  ejectment  which  was  held  to  be  bad  on  de- 
murrer. 

Neither  the  complaint  nor  answer  in  ejectment  should  set  out 
the  pleader's  title,  as  this  is  a  matter  of  evidence.  Mitnacht  v. 
Hawthorne,  31  Misc.  378,  64  Supp.  493. 

Where  a  plaintiff  elects  to  frame  his  complaint  in  ejectment, 
so  as  to  set  out  in  detail  the  facts  upon  which  he  claims  title, 
the  defendant  may  demur,  for,  unless  the  facts  support  the  plain- 
tiff's claim,  his  subsequent  allegation  of  ownership  is  merely  an 
unwarranted  conclusion  of  law.  Ely  v.  Azoy,  39  Misc.  669,  80 
Supp.  620. 

A  complaint  alleging  that  plaintiff  was  the  owner  of  the  fee 
is  a  suflcient  allegation  of  title  without  setting  up  the  source 
and  chain  of  title.  Land  is  sufficiently  described  by  its  lot  and 
block  number  on  an  official  assessment  map  of  the  city.  Baker 
V.  Carrmgton,  34  Misc.  54,  68  Supp.  405. 

A  complaint  in  ejectment  alleging  that  plaintiff  is  possessed  in 
fee  of  certain  forest  lands,  and  that  the  forest,  fish  and  game 
commission  is  in  possession  of  the  land,  and  withholds  it  is  de- 
murrable, as  the  commission  can  have  no  possession,  and  there 
is  no  statute  which  confers  upon  it,  in  the  absence  of  any  overt 
act  on  its  part,  such  possession  as  would  withstand  ejectment 
against  it.  Baquette  Falls  Land  Co.  v.  Middleton,  41  Misc.  461, 
84  Supp.  1081. 

It  seems  that  a  single  complaint  which  embraces  causes  of  action 
for  injuries  to  real  property  for  ejectment  and  for  injuries  to 
personal  property  is  defective  under  §  484  for  misjoinder 
of  causes  of  action,  as  no  two  of  these  causes  of  action  can  be 
joined  in  the  same  action.  Wait  v.  Hudson  Valley  By.  Co.,  43 
Misc.  304,  88  Supp.  825. 

A  complaint  that  does  not  allege  that  defendant  unlavsrfuUy 
withholds  or  entered  without  plaintiff's  consent,  or  in  anywise 
wrongfully,  or  that  plaintiff  is  entitled  to  immediate  possession, 
is  demurrable.     Moore  v.  Lehman,  52  IST.  Y.  Supr.  283. 

In  Bowhmd  v.  Miller,  44  St.  Rep.  826,  it  was  held  that  an 
alleged  description  in  a  complaint  described  only  a  straight  line 
and  nothing  else  and  that  the  complaint  was  demurrable. 

In  order  to  justify  a  judgment  for  plaintiff  in  an  action  of  eject- 
ment upon  demurrer  to  the  complaint,  the  complaint  must  dis- 


548  EJECTMENT. 

close  on  its  face  such  a  state  of  facts  as  that  their  admission  by 
the  demurrer  leaves  but  the  legal  conclusion  to  be  drawn  in  the 
plaintiff's  favor.    Masterson  v.  Tovmshend,  123  E".  Y.  458. 

Complaint  —  Short  Form. 
SUPREME  COURT  —  County  of  Monroe. 


EDWIN  A.  BARNES,  Plaintiff, 

agst. 

HARVEY  E.  LIGHT  and  MARY  H.  LIGHT, 

Defendants. 


K16  N.  Y.  34. 


The  plaintiff  above  named,  by  way  of  complaint  against  the  defend- 
ants above  named,  alleges  upon  information  and  belief  as  follows: 

That  he  is  the  owner  in  fee  and  entitled  to  the  immediate  posses- 
sion of  the  premises  described  as  follows : 

(Insert  description.) 

That  on  and  prior  to  the  first  day  of  October,  1882,  plaintiff  was 
possessed  of  said  premises,  and  being  so  possessed  thereof,  that  the 
defendants  afterwards  and  on  or  about  the  first  day  of  October,  1883, 
entered  into  the  said  premises  and  that  they  unlawfully  withhold  from 
the  plaintiff  the  possession  thereof  to  his  damage  five  hundred  dollars. 

Wherefore  plaintiff  demands  Judgment : 

1.  That  he  is  the  owner  in  fee  of  said  premises. 

2.  That  he  is  entitled  to  the  immediate  possession  thereof. 

3.  For  five  hundred  dollars  damages  besides  costs. 

HENRY  W.  CONKLIN, 

Plaintiff's  Attorney, 

Complaint  —  Short  Form. 
SUPREME  COURT. 


JOHN  H.  HOWE 

agst. 
ALFRED  BELL. 


"143  N.  Y.  190. 


Plaintiff  complains  of  the  defendant  and  for  a  cause  of  action 
alleges : 

First.  That  said  plaintiff  is  the  owner  in  fee  and  entitled  to  the 
possession  of  all  that  tract  or  parcel  of  land  situate  in  the  City  of 
Eochester,  County  of  Monroe  and  State  of  New  York,  and  bounded 
and  described  as  follows : 

(Insert  description.) 

Second.  That  on  the  3d  day  of  September,  1889,  this  plaintiff  was 
in  possession  of  said  above  described  premises  claiming  title  thereto; 
that  subsequently  and  before  the  commencement  of  this  action  the 
defendant  unlawfully  entered  upon  said  premises  and  is  now  in  pos- 
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eession  of  the  same,  claiming  title  thereto,  and  has  excluded  and 
continues  to  exclude  the  plaintifE  from  possession  thereof,  to  the 
damage  of  the  plaintiff  of  five  hundred  dollars  ($500.00). 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  recovery  of  said  lands  and  premises  in  fee  and  the  possession 
thereof,  with  five  hundred  dollars  ($500.00)  damages  for  withholding 
the  same,  besides  the  costs  of  this  action. 

NATHANIEL  POOTE, 

Plaintiff's  Attorney. 

Complaint  —  Setting  Out  Plaintiff's  Title  as  Tmstee. 
SUPREME  COURT  — County  of  Ulsteb. 


EDWIN    YOUNG,    as    Trustee    under    the 

Wnx  OF  THOMAS  CORNELL,  Deceased, 

agst. 

SARAH  B.  OVERBAUGH. 


J-145  N.  Y.  158. 


Plaintiff  complains  of  defendant  and  alleges : 

First.  That  one  Thomas  Cornell,  late  of  Kingston,  New  York, 
deceased,  was,  at  and  before  his  death,  seized  in  fee  of  all  that  piece 
or  parcel  of  land  situate,  lying  and  being  in  the  City  of  Kingston, 
Ulster  County,  New  York,  bounded  and  described  as  follows : 

(Insert  description.) 
and  was,  at  and  before  his  death,  entitled  to  the  possession  of  said 
premises. 

Second.  That  being  so  seized  he  died  on  the  30th  day  of  March, 
1890,  leaving  a  will  by  which  this  plaintiff  and  Catharine  Ann  Cor- 
nell were  constituted  and  appointed  trustees  thereunder  and  execu- 
tors thereof. 

Third.  That  on  the  3d  day  of  April,  1890,  said  will  was  duly 
proved  as  a  will  of  real  estate,  and  admitted  to  probate  in  the  office 
of  the  Surrogate  of  the  County  of  Ulster,  and  the  said  Catharine 
Ann  Cornell  thereupon  and  on  the  same  day  voluntarily  renounced 
her  appointment  as  such  trustee  and  executrix,  by  an  instrument  in 
writing  signed  by  her  and  duly  filed  and  recorded  in  said  Surrogate's 
office. 

Fourth.  That  afterwards  and  on  the  3d  day  of  April,  1890,  the 
plaintiff  was,  by  the  Surrogate's  Court  of  the  said  County  of  Ulster, 
duly  appointed  as  sole  executor  of  said  last  will  and  testament  of 
said  Thomas  Cornell,  by  letters  testamentary  duly  issued  to  said 
plaintiff,  and  that  said  plaintiff  has  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  executor  and  trustee,  and  was  at 
the  time  of  the  commencement  of  this  action,  and  is  acting  in  the 
execution  of  a  trust  created  by  said  will. 

Fifth.  That  the  said  Thomas  Cornell,  in  and  by  the  terms  of  his 
last  will  and  testament,  gave,  devised  and  bequeathed  the  lands  and 
premises  above  described  to  his  executors  and  trustees  to  be  held 
by  them  and  their  successors  in  trust  for  the  uses  and  purposes  in 
said  will  set  forth. 
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Sixth.  That  said  plaintiff  by  reason  of  the  facts  hereinbefore 
alleged  is  the  owner  of  said  lands  and  premises,  and  is  seized  of  the 
entire  estate  therein,  subject  only  to  the  execution  of  the  said  trust 
as  created  and  set  forth  by  said  will,  and  is  entitled  to  the  immediate 
possession  of  said  lands  and  premises. 

Seventh.  That  the  defendant  is  in  the  possession  of  said  premises 
and  claims  a  right  thereto,  and  refuses  to  give  up  the  possession 
thereof  to  the  plaintiff,  although  the  same  has  been  duly  demanded, 
and  wrongfully  withholds  the  same  from  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment: 

First.     For  the  possession  of  said  premises. 

Second.  For  one  thousand  dollars,  the  plaintiff's  damages  by  the 
withholding  of  the  same,  together  with  his  costs. 

H.  C.  SOOP, 
Attorney  for  Plaintiff. 

Complaint  —  Title  to  Hig'hway. 
SUPREME  COURT  — Erie  CotJNTY. 


M43  N.  Y.  133. 


CHARLES  EELS 

agst. 

TEE       AMERICAN       TELEPHONE       AND 
TELEGRAPH    COMPANY. 

The  above  named  plaintiff  by  John  M.  Bull,  his  attorney,  for  his 
cause  of  action  against  the  above  named  defendant  alleges : 

I.  That  he  is  the  owner  in  fee  simple  of  the  farm  of  land  known 
as  part  of  lot  No.  29,  section  1,  township  11  and  range  5  in  the  town 
of  Alden,  County  of  Erie,  and  State  of  New  York,  bounded  as  fol- 
lows: 

(Insert  description.) 
subject  to  the  use  of  said  road  for  high-way  purposes  only. 

II.  That  ever  since  the  4th  day  of  August,  1856,  and  up  to  the 
first  day  of  September,  1888,  plaintiff  has  been  in  possession  of  said 
premises  and  is  now  entitled  to  the  immediate  possession  thereof  as 
such  owner. 

III.  That  as  plaintiff  is  informed  and  believes  the  defendant  is  a 
domestic  corporation  created  by  and  existing  under  the  laws  of  the 
State  of  New  York. 

IV.  That  the  plaintiff  being  in  possession  of  said  premises,  the 
defendant  by  its  agents  and  servants  did  on  or  about  the  1st  day  of 
September,  1888,  unlawfully  enter  upon  said  premises  lying  between 
the  center  line  of  said  Cayuga  Creek  Eoad  and  the  southerly  side 
thereof,  and  eject  this  plaintiff  therefrom  and  dig  holes  in,  and  erect 
twelve  telegraph  poles  upon  and  stretch  wires  over  said  premises 
throughout  the  whole  length  thereof,  and  the  defendant  is  now  in 
possession  of  the  same  and  in  the  actual  occupancy  thereof. 

V.  That  said  defendant  possesses  and  occupies  said  premises  for 
other  than  highway  purposes  without  leave  of  the  plaintiff,  without 
paying  or  offering  to  pay  the  plaintiff  any  compensation  therefor  and 


EJECTMENT.  551 

without  any  right  or  title  thereto,  and  now  unlawfully  withholds 
possession  thereof  from  the  plaintiff,  to  his  damage  five  hundred 
dollars. 

Wherefore  the  plaintiff  prays  for  judgment  against  the  defendant 
that  it  remove  said  poles  and  wires  from  said  premises  and  surrender 
to  plaintiff  possession  thereof  and  pay  him  five  hundred  dollars  dam- 
age for  withholding  the  same,  besides  the  costs  of  this  action,  and 
for  such  other  relief  as  may  be  just. 

JOHN  M.  BULL, 
Plaintiff's  Attorney. 

Complaint  —  Setting  out  Facts  on  which  Plaintiff's  Title  is  Based 
and  Praying  for  Injunction. 

SUPREME  COURT  — Ulster  County. 


DANIEL    E.    DONOVAN 

agst. 

JAMES    H.    VANDEMARK. 


i-78  N.  Y.  244. 


The  plaintiff  complains  and  alleges,  that  on  or  about  the  8th  day 
of  May,  1863,  Andries  Schoonmaker,  since  deceased,  made  his  last 
will  and  testament,  whereby,  among  other  things,  he  gave,  devised 
and  bequeathed  to  George  Chambers,  all  his  real  and  personal  estate 
of  every  name  and  kind  whatsoever  the  same  may  be,  in  trust, 
nevertheless,  for  the  necessary  support  and  maintenance  of  his  son 
Abraham  during  his  natural  life,  and  after  the  death  of  said  Abraham 
he  gave  and  bequeathed  the  said  estate  to  the  lawful  children  of  said 
Abraham,  their  heirs  and  assigns  forever. 

That  shortly  after  the  making  of  said  will,  the  said  Andries 
Schoonmaker  died,  having  title  to  and  being  the  owner  of  the  fol- 
lowing described  real  estates  and  premises,  to-wit: 

All  that  farm  of  land  late  of  Andries  Schoonmaker,  now  deceased, 
as  owned  and  occupied  by  him  at  the  time  of  his  decease,  situate  in 
the  town  of  Eosendale,  Ulster  County,  bounded  on  the  north  by 
premises  formerly  of  Nathaniel  Bruce  and  the  Eondout  Creek;  east 
by  lands  of  Widow  Ann  Eliza  Wood  and  Egbert  Schoonmaker;  south 
by  Egbert  Schonmaker  and  Frederick  Schoonmaker;  and  west  by 
lands  of  Frederick  Schoonmaker  and  lands  formerly  of  Nathaniel 
Bruce,  containing  eighty  acres. 

That  said  will  was  duly  proved  and  admitted  to  probate  by  the 
surrogate  of  Ulster  County,  and  the  same  was  duly  recorded  on  the 
3d  of  July,  1863,  in  book  0  of  wills,  at  page  537,  in  the  Ulster 
County  surrogate's  office,  and  by  virtue  of  said  will  the  title  to  the 
aforesaid  real  estate  became  vested  in  the  said  George  Chambers, 

That  on  or  about  the  26th  day  of  July,  1875,  the  said  George 
Chambers  did  transfer,  grant  and  convey  unto  the  plaintiff,  Daniel 
E.  Donovan,  all  the  property,  real  and  personal,  mentioned  or 
referred  to  in  said  will,  and  all  his  right,  title  and  interest  in  and  to 
the  same,  and  each  and  every  part  thereof,  to  the  end  that  the  said 
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Daniel  E.  Donovan  may  assume  and  execute  the  trusts  and  obliga- 
tions therein  mentioned  in  his  place  and  stead,  which  deed  and 
transfer  was  duly  approved,  sanctioned  and  confirmed  by  an  order 
of  the  Supreme  Court  of  the  State  of  New  York,  dated  July  31,  1875, 
and  duly  filed  and  entered  in  the  ofiiee  of  the  clerk  of  Ulster  Coiinty, 
and  by  which  order  the  plaintiil  was  expressly  appointed  to  execute 
said  trusts  under  said  will  in  the  place  and  stead  of  the  said  George 
Chambers.  That  under  and  by  virtue  of  the  said  will,  conveyance 
and  order,  the  title  of  the  aforesaid  premises  became  and  still  is 
vested  in  the  plaintiff  for  the  purposes  mentioned  in  said  will,  and 
the  plaintiff  is  entitled  to  the  possession  thereof. 

That  the  defendant  has  entered  upon  the  said  premises  and  is  en- 
gaged in  committing  waste  thereon  in  working,  filling  up  and  injur- 
ing a  valuable  cement  quarry  on  said  premises,  and  withholds  the 
possession  of  the  premises  hereinbefore  described  from  the  plaintiff, 
and  refuses  to  deliver  the  possession  thereof  to  the  plaintiff,  although 
the  same  has  been  repeatedly  demanded. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For  the  possession  of  said  premises. 

2.  For  $5,000  damages  for  withholding  the  same. 

3.  That  the  defendant  be  restrained  by  injunction  from  commit- 
ting or  permitting  any  further  waste  on  the  said  premises. 

4.  For  the  costs  of  this  action. 

JOHN  E.  VAN  ETTEN, 

Plaintiff's  Attorney. 

It  will  be  noted  that  authorities  su:pra  hold  it  better  practice  not 
to  set  out  source  of  title. 

AETICLE    IX. 

DEFENCES  LEGAX  AND  EQUITABLE  AND  HOW  PliEADED. 

Sudd.  I.  Defences  generally,  552. 

Subd.  2.  Adverse  possession  as  a  deferue,  556. 

Subd.  ■},.  Equitable  defences,  e^-ji. 

Subd.  4.  Defences  how  pleaded,  575. 

Sub.  1.  Defences  Generally. 
PlaintifiF  cannot  recover  upon  an  equitable  title.  Wright  v. 
Douglass,  3  Barb.  554;  reversed,  2  N.  Y.  373,  10  Barb.  99,  7  N. 
Y.  564;  Murray  v.  Walher,  31  N.  Y.  399;  Peck  v.  Newton,  46 
Barb.  173 ;  Potter  v.  Sisson,  2  Johns.  Cas.  321 ;  Kemhall  v.  Van 
Slyhe,  8  Johns.  487;  White  v.  Carney,  16  Johns.  302;  SincloAr 
V.  Field,  8  Cow.  543 ;  More  v.  Spellman,  5  Den.  225.  The  legal 
title  will  prevail  at  law  as  against  one  having  only  an  equitable 
interest.  Simons  v.  Chase,  2  Johns.  84;  Jachson.  v.  Pierce,  2 
Johns.  221.  But  see  Boyd  v.  Boyd,  12  Misc.  119,  33  Supp.  74, 
66  St.  Rep.  731,  contra;  Phillips  v.  Oorham,  17  N.  Y.  270,  also 
Article  V,  Subdivision  1. 
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An  outstanding  title  will  defeat  ejectment  though  the  defendant 
does  not  claim  under  it.  Loop  v.  Harrington,  9  Cow.  86 ;  Bloom 
V.  Burdick,  1  Hill,  130.  But  an  intruder  cannot  set  title  in  a 
third  person.  Jackson  v.  Harder,  4  Johns.  202.  Such  title  to 
avail  as  a  defence  must  be  out  of  the  plaintiff  at  the  commence- 
ment of  the  suit.    Baynor  v.  Timerson,  46  Barb.  518. 

An  outstanding  estate  in  a  tenant  by  the  curtesy  will  defeat 
ejectment.  Adair  v.  Lott,  3  Hill,  182 ;  Dodge  v.  Wellman,  43 
How.  427;  Cramer  v.  Benton,  4  Lans.  291;  Hicks  v.  Sheppard, 
4  Lans.  335 ;  Hoppotigh  v.  Strvhhle,  60  IST.  Y.  430 ;  Thompson  v. 
Egbert,  1  Hun,  484.  It  is  an  equitable  defence  that  plaintiff  re- 
ceived the  legal  title  as  security  for  moneys  advanced  by  him  to 
defendant  to  enable  him  to  pay  for  the  premises.  Dodge  v.  Well- 
man,  43  How.  427. 

In  ejectment  the  court  will  only  grant  to  defendant  a  decree 
reforming  the  conveyance  where  all  the  parties  are  before  the 
court.  Cramer  v.  Benton,  4  Lans.  291 ;  Hicks  v.  Sheppard,  4 
Lans.  355.  Evidence  of  fraud  in  obtaining  title  on  the  part  of 
plaintiff's  grantor  is  proper  as  a  defence.  Bitter  v.  Worth,  58 
N.  Y.  627.  In  ejectment  against  a  lessee  from  the  city  of  New 
York,  proof  on  the  part  of  the  city,  which  was  admitted  to  defend, 
of  exercising  acts  of  ownership,  taking  proceedings  to  procure 
title  to  the  land,  etc.,  was  held  a  sufficient  defence  to  establish 
possession  under  claim  of  title.  Carlton  v.  Darcey,  90  N.  Y.  566, 
reversing  46  Super.  Ct.  484.  But  a  vendee  who  has  refused  to 
accept  a  deed  under  his  contract  cannot  set  up  an  outstanding 
mortgage  as  a  defence.  Pierce  v.  Tuttle,  53  Barb.  155.  If  the 
plaintiff's  evidence  shows  an  outstanding  title  in  a  third  person 
there  can  be  no  recovery.  Beformed  Church  v.  Schoolcroft,  5 
Lans.  206. 

In  an  action  by  an  heir  to  recover  an  undivided  share  of  his 
ancestor's  estate,  the  defendant  may  set  up  as  a  defence  that  a 
conveyance  of  other  lands  was  made  to  plaintiff  by  the  ancestor 
by  way  of  advancement.  Bell  v.  Chaimplain,  64  Barb.  396.  A 
tort-feasor  cannot  set  up  a  defect  in  title  of  plaintiff,  as  assignee 
in  bankruptcy,  by  reason  of  irregularities  in  the  bankruptcy  pro- 
ceedings. Stevens  v.  Hauser,  39  N.  Y.  302.  A  satisfied  mort- 
gage paid  off  by  the  defendant  will  not  bar  ejectment.  Watson 
V.  Gris,  11  Johns.  437.  A  conveyance  in  trust  by  the  lessor  after 
suit  brought  will  not  bar  ejectment.     Walton  v.  Leggett,  7  Wend. 
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377.  Possession  of  real  estate  by  a  mortgagee,  acquired  by  force 
or  fraud,  will  not  constitute  a  defence  in  ejectment  brought  by 
the  owner.  Howell  v.  Lea/vitt,  95  N.  Y.  617.  The  fact  that  a 
defendant  obtained  possession  by  force  does  not  prevent  him 
from  showing  title  in  himself.  Stamshury  v.  Farmer,  9  Wend. 
201;  Jackson  v.  Morse,  16  Johns.  197.  That  the  defendant  is  in 
possession,  under  a  lease  from  the  assignee,  of  an  unpaid  mort- 
gage, is  a  complete  defence  in  case  the  lease  was  prior  to  the 
assignment.     Porter  v.  McGrath,  41  Super.  Ct.  84. 

If  defendant,  after  suit  brought,  became  assignee  of  a  mortgage 
upon  the  premises  which  became  forfeited  before  trial,  he  may 
defend  as  assignee  in  possession,  and  by  supplemental  pleadings 
the  suit  may  become  one  for  foreclosure  or  redemption.  Madison 
Avenue  Baptist  Church  v.  Oliver  Street  Baptist  Church,  73  N.  Y. 
82..  Where  both  parties  claim  under  the  same  person  by  quit- 
claim deed,  the  defendant  in  possession  may  show  that  their  com- 
mon grantor  had  not  title.     Henry  v.  Beichert,  22  Hun,  394. 

Where  a  farm  is  in  the  apparent  joint  occupation  of  husband 
and  wife,  the  question  of  occupancy  is  one  for  the  jury.  Martin 
V.  Rector,  30  Hun,  138.  Whatever  shows  the  plaintiff  is  not  en- 
titled to  immediate  possession  constitutes  a  defence  to  an  action 
of  ejectment.  Kurhel  v.  Haley,  47  How.  75.  Proof  of  pendency 
of  another  action  between  the  same  parties,  to  recover  possession 
of  the  same  premises,  is  a  defence.  Bitter  v.  Worth,  58  'N.  Y. 
627,  reversing  1  T.  &  C.  406. 

It  is  no  defence  in  an  action  of  ejectment  that  an  occupant 
who  claims  a  special  right  in  the  property  is  not  made  a  party. 
Hennessey  v.  Paulsen,  12  Misc.  384 ;  147  N.  Y.  255 ;  69  St.  Kep. 
539. 

A  simple  denial  of  plaintiff's  title  is  the  proper  mode  of  raising 
an  issue  in  regard  thereto,  and  it  is  neither  necessary  nor  proper 
to  set  out  the  evidence  of  defendant's  title.  Terrell  v.  Wheeler, 
13  Civ.  Pro.  K.  178. 

Where,  in  an  action  of  ejectment  the  plaintiff  failed  to  make 
tenants  who  are  the  actual  occupants  of  the  premises  parties,  as  is 
required  by  §  1502  and  the  complaint  did  not  disclose  this 
omission,  the  remedy  of  the  defendant  is  to  set  up  the  non- joinder 
by  answer,  otherwise  the  objection  is  waived.  Clason  v.  Baldwin, 
37  St  Eep.  213,  modified,  184  K  Y.  184. 

Where  the  answer  was  a  general  denial,  it  was  held  that  this 
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was  substantially  a  denial  that  defendant  was  guilty  of  unlawfully 
withholding  the  premises  as  alleged  in  the  complaint,  and  under 
it  defendant  was  entitled  to  prove  any  matter  which  would  defeat 
the  action,  and  plaintiff  had  the  burden  of  showing  a  right  to  the 
possession  of  the  premises.  Gilman  v.  Oilman,  111  N.  Y.  265, 
reversing  1  St.  Eep.  567. 

A  defendant  who,  vrhile  standing  in  the  relation  of  tenant  to  the 
plaintiff,  was  appointed  general  guardian  of  some  of  the  owners  of 
same,  is  not  permitted  to  deny  the  right  of  his  landlord  nor  is  the 
right  under  which  he  claims  to  occupy  the  premises  any  defence 
to  the  action  to  recover  their  possession  by  plaintiff.  Cornell  v. 
Eayden,  23  St.  Eep.  2Y0. 

In  Second  Methodist  Episcopal  Church  v.  Humphreys,  142  N". 
Y.  137,  58  St.  Eep.  616,  the  question  of  what  constitutes  a  prac- 
tical location  of  a  line  and  its  effect,  was  considered. 

Defendant  in  ejectment,  claiming  a  practical  location  of  the  dis- 
puted boundary,  must  show  acquiescence  in  the  line  claimed  to  have 
been  so  established  for  at  least  twenty  years.  Clark  v.  Davis,  28 
Abb.  N.  C.  135. 

The  fact  that  twenty  years  have  elapsed  since  the  recovery  of  the 
judgment  for  possession  of  land,  during  which  plaintiff  has  never 
sought  to  enforce  it  by  a  writ  of  possession,  does  not  raise  the  pre- 
sumption that  the  defendant  has  at  some  time  during  that  period 
paid  rent  and  costs  and  become  entitled  to  keep  the  possession. 
Van  Rensselaer  v.  Wright,  31  St.  Eep.  897. 

Where  plaintiff  was  never  in  possession,  and  defendant's  title 
by  adverse  possession  was  complete,  it  was  held  defendant  had  a 
right  to  fortify  his  title  or  purchase  peace  at  any  price,  and  of 
whomsoever  he  chose  without  being  estopped  thereby  from  setting 
up  his  title.     Oreene  v.  Cause,  38  St.  Eep.  926. 

A  claim  of  title  and  possession  set  up  in  the  answer  is  sufficient 
to  constitute  an  ouster  within  §  1515  of  the  Code.  Petersen  v. 
DeBaum,  36  App.  Div.  259,  55  Supp.  249. 

A  deed  of  premises  from  plaintiff  to  defendant  is  a  complete 
defence  in  ejectment,  and  if  plaintiff  claims  the  execution  of  the 
deed  was  for  a  special  purpose,  which  does  not  appear  on  its  face, 
his  remedy  is  in  equity  for  its  reformation.  Hall  v.  LaFrance 
Fire  Engine  Co,,  158  E".  Y.  570,  affirming  8  App.  Div.  616,  40 
Supp.  1143. 

The  rule  that  estops  a  tenant  from  denying  the  landlord's  title 
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does  not  apply  where  the  defendant  went  into  possession  under  a 
lease  from  plaintiff's  predecessor  supposing  the  latter  owned  de- 
mised premises,  but  on  subsequently  ascertaining  such  was  not  the 
fact,  abandoned  that  possession  and  attorned  to  the  true  owner. 
DeForesi  v.  Walters,  153  N.  Y.  229. 

The  rule,  as  between  landlord  and  tenant,  that  adverse  possession 
does  not  run,  applies  only  where  the  conventional  relation  exists. 
Sands  v.  Hughes,  53  N.  Y.  287.  As  to  the  rule  with  reference 
to  purchases  at  execution  sales,  see  Jackson  v.  Bradford,  4  Wend. 
619 ;  Jackson  v.  Collins,  3  Cow.  89  ;  Jackson  v.  Town,  4  Cow.  599 ; 
Jackson  v.  Oraham,  3  Caines,  188 ;  Jackson  v.  Hinman,  10  Johns. 
292 ;  Jackson  v.  Brink,  5  Cow.  483 ;  Biglow  v.  Finch,  11  Barb. 
498. 

In  the  action  of  ejectment,  defendant  will  not  be  permitted  to 
set  up  an  escheat  to  the  State  for  the  purpose  of  defeating  plain- 
tiff's title.     Croner  v.  Cowdrey,  139  N.  Y.  471,  54  St.  Kep.  728. 

Redemption  by  an  occupant  of  land  from  a  sale  for  unpaid  taxes 
gives  him  no  title  against  the  owner  suing  in  ejectment.  Willey  v. 
Greenfield,  64  App.  Div.  220,  71  Supp.  1046. 

Willis  V.  McKinnon,  165  N.  Y.  612,  reverses  35  App.  Div.  131, 
54  Supp.  1079,  upon  opinion  of  Landon,  J.,  below.  It  having 
been  held  in  the  prevailing  opinion  below  that  "  a  party  taking  a 
lease  from  one  tenant  in  common  with  the  assent  of  another,  the 
latter  refusing  to  sign  the  lease,  in  case  he  continues  in  possession 
and  purchases  the  interest  of  the  first  tenant  in  common,  is  not 
estopped  from  asserting  his  title  thus  obtained  as  a  defence  in 
ejectment." 

Sub.  2.    Adverse  Possession  as  a  Defence. 

The  statutory  provisions  regulating  adverse  possession  as  a  de- 
fence to  an  action,  are  contained  in  §§  364  to  375  of  the  Code, 
and  belong  under  that  part  of  procedure  relative  to  limitations. 
As  the  defence  is,  however,  peculiar  to  actions  of  ejectment,  it  must 
receive  consideration  in  connection  with  that  topic.  Section  366, 
in  effect,  provides  that  the  defence  of  adverse  possession  is  not  avail- 
able unless  the  party  making  the  defence  or  his  predecessor  in  the 
title  was  seized  or  possessed  of  the  premises  within  twenty  years 
before  the  commission  of  the  act  with  respect  to  which  it  is  made. 
As  to  what  constitutes  such  seizin  or  possession,  a  full  discussion 
is  had  in  Tyler  v.  Heidorn,  46  Barb.  439. 

Prescription  and  adverse  possession  is  in  and  of  itself  a  method 
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of  obtaining  title  to  real  property.  Satterlee  v.  Kohhe,  173  N.  Y. 
96,  citing  Baker  v.  Oakwood,  123  N.  Y.  16,  where  it  is  held  that 
continuous  adverse  possession  of  land  for  a  period  sufficient  to  bar 
an  action  for  its  recovery  not  only  cuts  off  the  owner's  remedy,  but 
divests  him  of  his  estate,  and  transfers  it  to  the  party  holding 
adversely.  The  adverse  possession  is  conclusive  evidence  of  title 
in  the  latter. 

The  general  rule  is  that  possession  to  be  adverse  must  be  open, 
visible,  continuous,  and  exclusive  to  the  claim  of  ownership  such 
as  will  notify  parties  seeking  information  upon  the  subject  that 
the  premises  are  not  held  in  subordination  of  any  title  or  claim  of 
others,  but  against  all  titles  and  claimants.  Sharon  v.  Tucker, 
144  U.  S.  533. 

One  who  relies  on  adverse  possession  during  the  statutory  period 
as  a  defence  must  show  actual,  not  constructive,  possession  and  an 
exclusive  possession,  not  a  possession  in  participation  with  the 
owners  or  others.     Ward  v.  Cochran,  150  U.  S.  59Y. 

In  order  to  constitute  adverse  possession  such  as  will  avoid  a 
deed  made  by  another  under  the  Champerty  Act,  there  must  be  a 
claim  of  some  title  or  interest  under  some  written  instrument 
purporting  to  convey  the  lands  to  the  claimant,  or  else  some  judg- 
ment, decree,  or  executed  process  of  a  court.  Arents  v.  Long 
Island  B.  B.  Co.,  156  N.  Y.  1,  citing  Crary  v.  Goodman,  22  N.  Y. 
110  iLaverty  v.  Moore,  33  K  Y.  658 ;  Dawley  v.  Brown,  79  N.  Y. 
390. 

It  is  a  well-settled  rule  that  possession  is  presumed  to  be  in 
subordination  of  the  true  title,  and  that  one  claiming  title  by 
adverse  possession  must  show  that  he  and  his  predecessors  have 
held  the  premises  in  hostility  to  the  true  owner.  Pell  v.  Pell,  65 
App.  Div.  388,  73  Supp.  81  (affirmed,  without  opinion,  169  K  Y. 
607),  citing  Deering  v.  Biley,  38  App.  Div.  164;  Buess  v.  Ewen, 
34  App.  Div.  484;  Doherty  v.  Matsell,  119  N.  Y.  646. 

In  Kelly  v.  Kelly,  72  App.  Div.  487,  76  Supp.  558,  it  is  held 
that  in  order  to  establish  adverse  possession,  such  possession  must 
not  only  have  been  undisturbed,  but  that  it  must  have  been  in  open 
hostility  to  the  rights  of  the  true  owner,  following  Heller  v.  Cohen, 
154  ISr.  Y.  299. 

Sections  365  and  368  of  the  Code  must  be  read  together.  Where 
there  is  no  defence  interposed  of  adverse  possession,  §  368  is 
to  be  construed  as  requiring  seizin,  or  the  right  of  possession,  rather 
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than  actual  possession  under  §  365  within  twenty  years  before  the 
commencement  of  the  action.  Deering  v.  Biley,  38  App.  Div. 
164,  56  Supp.  704.  On  affirmance,  167  N.  Y.  184,  it  was  held 
that  a  defendant  in  ejectment  cannot  raise  the  question  that  a 
previous  conveyance  was  ineffectual  where  there  is  no  claim  of 
adverse  possession. 

The  mere  fact  that  the  vendor  and  his  predecessor  in  title  had 
been  in  the. undisturbed  possession  of  the  premises  described  in  a 
contract  of  sale  for  more  than  twenty  years,  without  proof  that 
the  entry  was  under  a  particular  conveyance,  exclusive  of  any  other 
right,  does  not  of  itself  warrant  a  determination  that  their  title  has 
become  perfect  through  adverse  possession  under  a  written  convey- 
ance, as  against  the  true  owner.     Heller  v.  Cohen,  154  N.  Y.  300. 

Where  the  State,  through  its  agents,  took  land  for  a  canal, 
claiming  to  act  under  a  statute  which  provided  for  acquisition  of 
the  fee,  and  remained  in  possession  for  more  than  twenty  years, 
it  was  held  that  even  if  the  statute  were  unconstitutional,  the  title 
of  the  State  became  complete  and  absolute  by  adverse  possession. 
Eldridge  v.  City  of  Binghamton,  120  N.  Y.  309. 

The  rule  with  regard  to  title  by  adverse  possession  is  restricted, 
however,  by  section  368,  which  provides  that  the  person  who  estab- 
lishes a  legal  title  to  the  premises  is  presumed  to  have  been  in 
possession  thereof  within  the  time  required  by  law,  and  that  the 
occupation  by  another  person  is  deemed  to  have  been  in  subordi- 
nation to  the  legal  title  unless  the  premises  have  been  held  and 
possessed  adversely  for  twenty  years  before  the  commencement 
of  the  action. 

Under  this  rule  the  burden  of  establishing  adverse  possession  is 
on  defendant  and  if  the  title  of  the  party  from  whom  plaintiff's 
title  is  deduced  be  admitted  or  established,  it  is  not  necessary  to 
prove  actual  possession  in  himself  or  in  any  of  the  intermediate 
grantees  from  whom  he  derives  title.  Stevens  v.  Hauser,  39  N.  Y. 
302,  reversing  1  Eob.  50,  1  Abb.  IST.  S.  391. 

To  overcome  the  presumption  raised  by  this  section,  the  pos- 
session must  be  under  a  claim  of  title  evinced  by  continuous  acts 
open,  notorious  and  consistent  only  with  such  claim,  exclusive  of 
every  other  right.  It  must  be  continuous  for  twenty  years. 
Buttery  v.  R.  W.  &  V.  B.  B.  Co.,  14  St.  Eep.  131;  Bliss  v. 
Johnson,  94  K  Y.  235 ;  Doherty  v.  Matsell,  119  ]N'.  Y.  646,  30 
St.  Eep.  88,  affirming  11  Civ.  Pro.  392,  3  St.  Eep.  517,  54  IST.  Y. 
Supr.  17. 
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The  adverse  possession  must  continue  twenty  years  in  order  to 
establisli  a  defence.  Clark  v.  Davis,  19  Supp.  191 ;  Woodruff  v. 
Paddock,  130  E".  Y.  618,  affirming  56  Hun,  288. 

Continuous  adverse  possession  for  a  period  sufficient  to  bar  an 
action,  not  only  cuts  oflf  the  owner's  remedy,  but  divests  him  of 
his  estate  and  transfers  it  to  the  party  holding  adversely.  The 
adverse  possession  is  conclusive  evidence  of  title  in  the  latter. 
Baler  v.  Oakwood,  123  N.  Y.  16,  33  St.  Eep.  223,  affirming  49 
Hun,  416,  22  St.  Eep.  602,  3  Supp.  5Y0. 

Peaceable  and  uncontrovertible  possession  for  forty  years  justi- 
fies the  presumption  of  an  ancient  grant.  Mission  of  Immaculate 
Virgin  v.  Cronin,  50  St.  Eep.  641. 

Title  acquired  by  adverse  possession  for  twenty  years  is  as 
strong  as  title  obtained  by  grant  and  is  not  forfeited  by  an  inter- 
ruption of  the  occupation  thereof.  Sherman  v.  Kane,  86  N.  Y. 
57.  But  possession  must  be  under  a  claim  of  title.  Higgin- 
hotham  v.  Stoddard,  72  N.  Y.  94.  Bedell  v.  Shaw,  59  IST.  Y.  46; 
Smith  V.  Faulkner,  48  Hun,  186,  15  St.  Eep.  837. 

A  general  assertion  of  ownership,  if  there  be  color  of  title,  how- 
ever groundless  in  fact,  will  suffice.  American  Bank  Note  Co.  v. 
New  York  Elevated  B.  B.  Co.,  129  K  Y.  252. 

Under  section  369,  however,  it  is  provided  that  where  such 
occupation  is  under  a  written  instrument  or  judgment,  it  is  pre- 
sumed to  be  adverse. 

Entry  and  possession  under  a  deed  given  without  right  in  the 
grantor,  is  entry  under  color  of  title  and  the  possession  is  adverse. 
Sands  v.  Hughes,  53  E".  Y.  287;  Hilton  v.  Bender,  2  Hun,  1, 
reversed  on  another  point  69  'N.  Y.  75 ;  Towle  v.  Bemsen,  70  N.  Y. 
303;  Howland  v.  Newark  Cemetery  Ass'n,  66  Barb.  366. 

What  constitutes  adverse  possession  under  claim  of  title  either 
written  or  unwritten,  and  the  relation  of  landlord  and  tenant  as 
effecting  adverse  possession,  is  defined  by  sections  370  to  373. 

Where  plaintiff's  evidence  showed  an  actual  inclosure  of  the 
property  in  dispute  as  part  of  his  farm,  continuously  for  more  than 
twenty  years,  but  defendant's  evidence  was  that  the  fence  was  tem- 
porary and  mainly  used  to  keep  plaintiff's  cattle  from  entering 
defendant's  woods,  it  was  held  the  question  as  to  whether  the 
portion  claimed  was  protected  by  an  inclosure  and  whether  it  had 
been  usually  cultivated  and  improved,  within  the  meaning  of  the 
statute,  was  for  the  jury.     Barnes  v.  Light,  116  N".  Y.  34. 
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To  bar  the  true  owner,  the  adverse  possession  must  be  continued 
during  the  whole  time.  Wheeler  v.  Spinola,  54  N".  Y.  377 ;  Yates 
V.  Yandehogert,  56  N.  Y.  526. 

A  person  cannot  acquire  title  to  land  which  is  uninclosed,  un- 
occupied, and  unimproved,  by  taking  a  deed  thereof  from  one  not 
the  owner  and  then  going  upon  the  land  and  asserting  his  owner- 
ship or  making  occasional  entries  upon  the  land  for  grass  or  sand. 
Price  V.  Brown,  101  N.  Y.  669,  see  also  People  v.  Turner,  145 
K  Y.  451. 

A  lot  is  not  shown  to  have  been  usually  cultivated  or  improved 
when  defendant  had  occasionally  used  it  as  a  pasture  and  had  now 
and  then  taken  wood  and  timber  from  it  for  shingles  and  staves. 
Pope  V.  Hanmer,  8  Hun,  265,  affirmed,  74  IS^.  Y.  240. 

The  occasional  cutting  of  timber  on  land  which  is  not  inclosed, 
improved,  or  cultivated,  by  the  holder  of  a  contract,  for  land 
which  does  not  cover  the  premises  in  question,  does  not  give  him 
such  possession  as  will  furnish  a  basis  for  adverse  possession. 
Weeks  v.  Martin,  32  St.  Kep.  811,  10  Supp.  656. 

Entry  under  license  to  collect  rent,  does  not  constitute  an  adverse 
possession.  Doherty  v.  Matsell,  16  St.  Kep.  593,  affirmed,  17  St 
Rep.  747,  1  Supp.  426. 

The  fact  that  plaintiff  paid  taxes  and  caused  the  land  to  be 
divided  in  lots,  is  no  evidence  of  possession,  actual  or  constructive. 
Thompson  v.  Burhans,  61  N.  Y.  52,  reversing  61  Barb.  260. 

Gathering  sea-weed  gives  no  title.  Trustees  of  East  Hampton 
V.  KirTc,  68  IST.  Y.  459.  ISTor  the  cutting  of  ice  on  a  pond.  Oou- 
verneur  v.  National  Ice  Co.,  33  St.  Kep.  1,  11  Supp.  87. 

In  Conger  v.  Kinney,  16  Supp.  752,  42  St.  Kep.  906,  and  Conger 
V.  Treadway,  43  St.  Kep.  874,  132  K  Y.  259,  affirming  28  St. 
Kep.  745,  it  was  held  that  the  use  of  a  plot  for  burial  purposes  for 
more  than  twenty  years,  under  the  circumstances,  gave  defendant 
title  by  adverse  possession. 

The  building  of  a  fence  around  land  does  not  alone,  as  matter 
of  law,  necessarily  constitute  a  taking  of  possession,  and  where 
the  land  is  at  the  time  occupied  and  cultivated  by  a  tenant  of  one 
claiming  title,  and  such  occupancy  continues  without  being  inter- 
fered with  in  any  degree  and  without  any  recognition  by  the  tenant 
of  any  right  in  the  builder  of  the  fence  as  the  owner  or  occupant, 
and  when  it  appears  the  fence  was  built  without  the  knowledge  of 
such  claimant,  a  finding  is  justified  that  the  building  was  a  mere 
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entry,  not  a  termination  of  his  possession.     Landon  v.  Townshendj 
129  K  y.  166. 

A  brush  and  pole  fence  may  be  a  substantial  inclosure.  Hill  v. 
Edie,  17  St.  Kep.  255. 

The  intent  of  the  section  is  to  provide  with  reference  to  the 
inclosure  that  it  shall  be  merely  such  as  will  give  notice  to  the 
world  that  the  ownership  of  the  property  is  claimed.  Bolton  v. 
Shriever,  49  K  Y.  Supr.  168. 

The  occupation  by  an  individual  of  a  portion  of  a  highway  is  a 
mere  obstruction  and  nuisance,  and  no  acquiescence  of  the  highway 
officials  will  deprive  the  public  of  the  right  to  use  the  whole  high- 
way.   Driggs  v.  Phillips,  103  E".  Y.  17. 

When  owners  of  adjoining  lands  and  those  under  whom  they 
claim  title  have,  for  more  than  twenty  years,  occupied  under  claim 
of  title  up  to  the  boundaries  fixed  and  have  recognized  it  as  correct, 
though  it  proves  not  to  be  the  true  line,  it  will  not  be  disturbed. 
Robinson  v.  Phillips,  56  N.  Y.  634;  see,  also,  Eldridge  v.  Ken- 
ning, 12  Supp.  693,  35  St.  Eep.  190. 

Acquiescence  by  adjoining  ovmers  in  the  location  of  a  fence, 
built  off  the  true  line  but  which  was  not  continuous  for  the  whole 
width  of  the  lands,  nor  straight,  nor  permanent  structure,  cannot 
be  held  an  acquiescence  in  an  invisible  line  continued  in  the  same 
course.     Ousby  v.  Jones,  73  !N^.  Y.  621. 

Where  a  fence  is  erected  off  of  a  proper  line,  while  the  land  is 
uncultivated,  and  is  by  agreement  retained  as  a  division  fence 
until  it  should  be  convenient  to  build  a  better  and  permanent  one 
on  the  true  line,  it  does  not  warrant  either  of  the  adjoining  owners 
to  claim  by  adverse  possession  up  to  the  fence.  Jones  v.  Smith,  73 
N.  Y.  205. 

No  possession  can  be  deemed  adverse  to  a  party  who  has  not  at 
the  time  the  right  of  entry  and  possession.  Robinson  v.  Phillips, 
56  N.  Y.  634. 

Possession  does  not  begin  to  be  adverse  as  against  a  person  en- 
titled, after  the  determination  of  a  prior  estate,  during  the  con- 
tinuance of  that  estate.  Fleming  v.  Burnham,  100  N.  Y.  1, 
reversing  36  Hun,  456. 

Occupancy  by  permission  does  not  constitute  adverse  possession. 
Burden  v.  S.  8.  R.  R.  Co.,  5  Hun,  184,  aiSrmed,  67  IST.  Y.  588. 

A  squatter  does  not  obtain  title  by  adverse  possession.     Matter 
of  Mayor  of  New  YorJc,  44  St.  Eep.  189,  18  Supp.  82. 
Actions,  Vol.  1  —  36 
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Adverse  possession  not  founded  on  any  written  instrument,  ex- 
tends only  to  the  land  fenced,  cultivated,  or  improved.  Becker  v. 
Van  Valkenhurg,  29  Barb.  319. 

The  rule  prescribing  either  a  substantial  inclosure  or  usual  culti- 
vation or  improvement,  as  a  condition  of  adverse  possession  by 
the  person  claiming  title  to  the  land,  not  founded  upon  a  written 
instrument,  has  no  application  to  an  easement  as  of  passage. 
Every  user  is  presumed  to  have  been  under  claim  of  title  and 
adverse,  and  the  burden  is  upon  the  party  alleging  that  the  user 
has  been  by  virtue  of  a  license  or  permission,  to  prove  that  fact  by 
affirmative  evidence.  Colburn  v.  Marsh,  68  Hun,  269,  52  St.  Eep. 
378,  22  Supp.  990,  affirmed,  144  N.  Y.  657. 

Section  373  provides  that  the  possession  of  a  tenant  is  deemed 
possession  of  the  landlord  until  twenty  years  after  the  termination 
of  the  tenancy.  The  effect  of  this  section  is  to  prevent  the  run- 
ning of  the  claim  to  adverse  possession  in  favor  of  a  tenant  for  the 
period  prescribed,  whether  he  has  acquired  another  title  or  whether 
he  has  claimed  to  hold  adversely.  For  the  twenty  years  the  land- 
lord has  the  benefit  and  the  protection  of  the  statutory  presumption 
against  the  consequences  of  his  fault  or  mistake  or  accident  and 
against  acts  of  his  tenant.  Church  v.  Schoonmaker,  115  N.  Y. 
570,  26  St.  Eep.  779,  affirming  42  Hun,  225. 

The  possession  of  the  tenant  is  in  subordination  to  the  title  of 
the  landlord  and  continues  so  during  the  running  of  the  term  and 
for  twenty  years  after  the  end  of  the  term,  notwithstanding  any 
claim  by  the  tenant  or  his  successors  of  a  hostile  title.  Whiting 
V.  Edmunds,  94  IST.  Y.  309. 

Where  the  relation  of  landlord  and  tenant  has  been  once  estab- 
lished, the  possession  of  the  latter  and  of  his  grantee  is  that  of  the 
landlord,  and  not  hostile  or  adverse ;  this  is  so  where  the  grantee 
has  taken  a  deed  of  the  fee  in  ignorance  of  the  fact  that  his  grantor 
stood  in  the  relation  of  tenant,  the  latter  denying  any  such  rela- 
tion.    Bedlow  V.  N.  Y.  Floating  Dry  Dock  Co.,  112  N.  Y.  263. 

Where  there  is  no  written  lease,  the  tenancy  will  not  be  pre- 
sumed to  continue  after  twenty  years  from  the  last  payment  of 
rent.  After  that  time  it  will  be  presumed  that  the  former  tenant 
held  under  a  right  adverse  to  his  former  landlord.  Twenty  years 
of  such  adverse  possession  bars  an  action.  Hashrouck  v.  Burhans, 
6  St.  Eep.  299. 

But  on  a  grant  in  fee  reserving  rent  where  rent  remains  unpaid 
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for  more  than  twenty  years,  though  it  may  be  presumed  that  rent 
which  accrued  more  than  twenty  years  past  has  been  paid,  an 
extinguishment  of  the  covenant  is  not  presumed.  Central  Bank  v. 
Heydorn,  48  K  Y.  260;  Lyon  v.  Odell,  65  N.  Y.  28. 

Where  the  evidence  showed  defendant  and  his  predecessor  had 
occupied  the  premises  for  more  than  twenty  years  and  there  was 
any  conflict  in  the  evidence  as  to  the  adverse  holding,  the  case 
should  be  submitted  to  the  jury.  Tindale  v.  Powell,  88  Hun,  193, 
68  St.  Rep.  622,  34  Supp.  659. 

Adverse  possession  is  good  only  for  the  part  of  the  premises 
actually  occupied.  Coming  v.  Troy  Iron  &  Nail  Factory,  34  Barb. 
529,  44  N.  Y.  617.  Adverse  possession,  to  constitute  a  defence, 
must  be  actual  and  hostile,  and  not  a  mere  trespass.  McGregor  v. 
Comstock,  17  N.  Y.  162,  affirming  16  Barb.  427;  Fosgate  v.  Her- 
Umer  Mfg.  Co.,  12  IST.  Y.  580 ;  Kent  v.  Harcourt,  33  Barb.  491 ; 
Miller  v.  Piatt,  5  Duer,  272.  As  to  what  is  required  in  a  plea  of 
ejectment,  see  People  v.  Van  Rensselaer,  9  IST.  Y.  291,  reversing  8 
Barb.  189;  People  v.  Livingston,  8  Barb.  253;  People  v.  Arnold, 
4  N.  Y.  508.  As  to  the  eft'ect  of  a  judgment  based  on  paper  title, 
when  sought  to  be  upheld  on  ground  of  adverse  possession,  see 
Armstrong  v.  DuBois,  90  'N.  Y.  95.  The  possession  must  be 
under  claim  of  some  specific  title  and  not  a  general  assertion  of 
ownership.  Higinbotham  v.  Stoddard,  72  N.  Y.  94,  affirming  9 
Hun,  1.  But  it  need  not  be  shown  that  the  adverse  occupant 
declared  he  was  occupying  adversely.  Christie  v.  Oage,  2  T.  &  C. 
344.  Possession,  under  a  title  not  adverse  to  the  grantor,  is  not 
enough,  nor  under  a  fraudulent  title.  Nash  v.  Kemp,  49  How. 
522 ;  Moody  v.  Moody,  16  Hun,  189. 

The  fact  that  a  person  for  twenty  years  claimed  title  to  lands 
that  were  uninclosed,  unimproved,  surveyed  them,  marked  the 
boundaries  by  monuments,  and  cut  trees  thereon  from  time  to 
time  and  paid  taxes  for  a  few  years,  does  not  establish  adverse 
possession,  nor,  in  the  absence  of  constructive  possession,  authorize 
the  presumption  of  a  grant  from  the  true  owner.  Mission  of  the 
Immaculate  Virgin  v.  Cronin,  143  N.  Y.  524. 

The  practical  location  of  the  boundary  line  and  the  acquiescence 
therein  by  the  parties  for  more  than  twenty  years,  is  conclusive  as 
to  the  location  of  the  line.     Smith  v.  Faulkner,  15  St.  Eep.  637. 

To  make  possession  without  paper  title  a  bar  in  ejectment,  it 
must  be  shown,  by  strict  proof,  to  have  been  hostile  in  its  inception. 
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Jackson  v.  Parher,  3  Johns.  Cas.  124;  Brcmdt  v.  Ogden,  1  Johns. 
156.  To  give  effect  to  a  claim  of  title  as  a  ground  of  adverse 
possession,  the  color  of  title  must  purport  to  be  valid,  but  it  need 
not  be  valid  in  fact.  Humbert  v.  Trinity  Church,  24  Wend.  587 ; 
LaFrombois  v.  Jackson,  8  Cow.  589;  Northrup  v.  Wright,  7  Hill, 
476;  Monroe  v.  Merchant,  26  Barb.  383. 

The  possession  of  a  vendee,  under  an  executory  contract,  cannot 
become  adverse  until  he  has  complied  with  the  conditions  of  his 
contract  as  against  his  vendor ;  Jackson  v.  Camp,  1  Cow.  605 ; 
then  it  may  become  adverse.  Vrooman  v.  Shepherd,  14  Barb. 
441 ;  Briggs  v.  Prosser,  14  Wend.  227.  He  may  defend  against 
all  the  world,  except  his  grantor,  before  his  possession  becomes 
adverse  as  to  him.  Whitney  v.  Wright,  15  Wend.  171.  A  person 
holding  under  a  license  cannot  set  up  adverse  possession,  nor  can 
his  grantee.  Luce  v.  Carley,  24  Wend.  451 ;  Bdbcock  v.  Utter,  1 
Keyes,  397. 

A  tenant  cannot  plead  adverse  possession  against  his  landlord. 
Jackson,  ex  dem.  Fisher,  v.  Creal,  13  Johns.  116;  Tyler  v.  Hei^ 
dom,  46  Barb.  439 ;  Coming  v.  Troy  Iron  &  Nail  Factory,  34 
Barb.  485.  The  claim,  in  order  to  sustain  the  defence  of  adverse 
possession,  must  be  of  the  entire  title.  Howard  v.  Howard,  17 
Barb.  663 ;  Smith  v.  Burtis,  9  Johns.  180.  And  the  possession 
will  not  be  deemed  adverse  to  a  party  who  has  not,  at  the  time, 
the  right  of  entry  and  possession.  Doherty  v.  Quinn,  3  St.  Eep. 
517.  Where  a  fence  is  built  and  each  party  holds  and  occupies 
up  to  it  as  the  line,  possession  is  adverse.  Stuyvesant  v.  Thomp- 
kins,  9  Johns.  61 ;  Jones  v.  Smith,  64  N.  Y.  180 ;  see,  also,  Crary 
V.  Goodman,  22  E".  Y.  175.  Possession  for  less  than  the  statutory 
period  is  not  a  bar.  Robinson  v.  Phillips,  56  N.  Y.  634;  Drew  v. 
Swift,  46  E".  Y.  204;  Jackson  v.  Rightmyre,  16  Johns.  314. 

Where  the  answer  admitted  that  defendants  other  than  the  party 
answering,  were  holding  adversely  to  the  plaintiffs  and  to  herself, 
but  alleged  that  the  deed  to  the  grantor  had  been  fraudulently 
obtained,  and  asked  its  cancellation,  and  that  she  together  with  the 
other  plaintiffs  might  recover  the  lands  as  tenants  in  common,  it 
was  held  that  this  new  matter  was  relevant  to  the  issue,  even 
though  the  issue  could  not  be  maintained,  and  could  not  be  stricken 
out  as  irrelevant.     Jones  v.  Hawes,  24  St.  Rep.  820. 

To  make  the  possession  of  land  adverse  so  as  to  avoid  a  deed 
under  the  statute  against  champerty,  such  possession  must  be  under 
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claim  of  specific  title,  and  general  assertion  of  ownership  irre- 
spective of  any  particular  title  is  insufficient.  Crary  v.  Goodman, 
22  N.  Y.  170. 

Under  the  Statute  of  Limitations,  the  adverse  holding  which 
will  ripen  into  a  title  in  twenty  years,  need  only  be  under  a  claim 
of  title,  but  under  the  Statute  of  Champerty,  a  possession  for  a 
shorter  period  which  will  render  void  a  deed  to  any  other  person, 
must  be  under  a  title  adverse  to  that  of  the  grantor  in  such  deed. 
Smith  V.  Faulkner,  15  St.  Rep.  637. 

The  statute  making  a  grant  of  land  void  if  in  the  actual  posses- 
sion of  one  claiming  under  an  adverse  title,  does  not  invalidate  in 
whole  or  in  part  a  grant  when  the  owner  is  possessed  and  delivers 
possession  of  the  greater  part  of  the  land  conveyed,  but  by  reason 
of  a  disputed  boundary  line  a  small  part  of  it  is  not  in  his  actual 
possession  at  the  delivery  of  his  grant.  Danziger  v.  Boyd,  30  St. 
Eep.  889, 120  N.  Y.  628,  affirming  12  St.  Rep.  64;  Clark  v.  Davis, 
28  Abb.  N.  C.  135,  19  N.  Y.  Supp.  191 ;  Zahm  v.  Dopp,  46  St. 
Eep.  920,  19  N.  Y.  Supp.  963. 

A  deed  given  while  the  true  owner  is  in  actual  possession,  by  his 
tenants,  is  void  and  insufficient  as  a  basis  for  an  adverse  possession. 
McBoberts  v.  Bergman,  32  St.  Rep.  1111. 

A  claim  of  title  may  be  made  as  effectively  by  acts  as  by  state- 
ment of  such  claim,  as  building  a  house  on  property  and  living  in 
it  and  cultivating  the  land.  Cornelius  v.  Hall,  32  Misc.  663,  66 
Supp.  451. 

A  claim  of  title  may  be  made  by  acts  as  well  as  by  assertions. 
Bujfalo  Creek  B.  R.  Co.  v.  Collins,  41  App.  Div.  8,  58  Supp.  65. 

To  render  a  deed  void,  adverse  possession  must  be  under  a  claim 
of  specific  title.  Biglow  v.  Biglow,  39  App.  Div.  103,  56  Supp. 
794. 

It  is  not  sufficient  to  establish  title  by  adverse  possession  to  show 
that  the  possession  has  been  undisturbed  for  twenty  years,  but  the 
proof  must  show  that  the  possession  has  been  in  hostility  to  the  true 
owner,  and  that  he  has  not  been  under  disability  during  that  time. 
Ruess  V.  Emen,  34  App.  Div.  484,  54  Supp.  357,  affirmed,  165 
N.  Y.  633. 

In  Baird  v.  Campbell,  67  App.  Div.  104,  73  Supp.  617,  affirmed, 
177  N.  Y.  539,  it  is  queried  whether  when  defendant  in  ejectment 
holds  under  a  forged  deed  purporting  to  have  been  executed  by 
plaintiff's  testator,  it  is  incumbent  upon  the  plaintiff  to  establish 
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the  validity  of  his  testator's  title.  Followed,  Baird  v.  Allen,  67 
App.  Div.  615. 

The  mere  fact  of  twenty  years'  possession  is  not  conclusive  and 
does  not  constitute  an  adverse  possession  so  as  to  defeat  the  asser- 
tion of  the  paper  title,  but  to  accomplish  such  result  possession 
must  be  inconsistent  with  the  right  of  possession  of  the  person 
holding  the  paper  title.  Miller  v.  Warren,  94  App.  Div.  192,  87 
Supp.  1011,  affirmed,  182  IST.  Y.  539. 

Where  it  appeared  there  was  an  actual  occupation  by  a 
grantor  of  plaintiff  of  the  premises  in  question  under  an  absolute 
conveyance,  accompanied  by  acts  of  dominion,  such  as  residence 
thereon,  cutting  the  timber  for  firewood,  held  that  the  evidence 
established  a  legal  right  to  possession.  Bennett  v.  Kovarich,  23 
Misc.  73,  51  Supp.  752,  affirmed  on  opinion  below,  44  App.  Div. 
629,  60  Supp.  1133. 

An  instrument  assigning  the  grantor's  right,  title,  and  interest 
to  a  certain  lot  is  sufficient  foundation  for  a  claim  of  adverse  pos- 
session; but  mere  possession  under  it,  without  a  claim  of  right, 
will  not  establish  such  possession.  Sanders  v.  Riedinger,  19  Misc. 
289,  43  Supp.  127. 

The  claim  of  title  asserted  by  a  grantee,  who  continuously  and 
conclusively  occupies  land  outside  the  boundary  line  of  the  lot 
conveyed  to  him  in  a  claim,  and  belief  that  such  land  is  a  part  of 
the  lot,  is  not  founded  upon  a  written  instrument.  Voight  v.  Myer, 
42  App.  Div.  350,  59  Supp.  70. 

Where  parties  in  possession  of  land  in  a  city  have  from  time  to 
time  repaired  a  dwelling  situated  thereon,  fenced  the  premises, 
planted  trees,  and  cultivated  parts  of  the  ground  as  a  garden,  and 
occupied  the  premises  in  the  way  in  which  city  lots  are  usually 
occupied,  their  acts  are  sufficient,  without  any  assertion  of  title,  to 
establish  the  claim  of  title  thereto.  IV.  Y.  C.  &  H.  R.  R.  Co.  v. 
Brennan,  12  App.  Div.  103,  42  Supp.  529. 

Entry  of  defendant's  grantor  in  fencing  of  the  land  of  plaintiff's 
grantor,  with  his  knowledge  and  consent,  the  act  being  in  repara- 
tion for  the  taking  of  land  by  the  latter  elsewhere,  was  held  to  make 
the  subsequent  possession  adverse.  Allerton  v.  Steele,  59  App. 
Div.  622,  69  Supp.  594. 

It  was  held  in  same  case  that  permission  to  build  an  angle  of  a 
bam  across  the  line,  did  not  make  an  entry  the  commencement  of 
an  adverse  holding.  Allerton  v.  Steele,  59  App.  Div.  622,  69 
Supp.  594. 
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The  fact  that  a  lot  otherwise  fenced  in  was  left  open  on  the  side 
toward  the  premises  owned  by  the  grantor  of  the  party  in  posses- 
sion, is  consistent  with  a  substantial  inclosure  which  may  be  the 
basis  of  an  adverse  possession.  Brown  v.  Doherty,  93  App.  Div. 
190,  87  Supp.  563,  affirmed,  185  K  Y.  383. 

The  driving  of  piles  in  land  adjoining  a  dock,  and  leaving  them 
without  cover  or  any  use  whatever  for  twenty  years  thereafter,  is 
not  protecting  such  lands  by  a  substantial  inclosure.  Fortier  v. 
D.,  L.  &  W.  B.  B.  Co.,  93  App.  Div.  24,  86  Supp.  896. 

Where  the  encroachment  of  a  wall  of  a  building  on  an  adjoining 
lot  was  maintained  for  more  than  twenty  years,  title  is  obtained  by 
adverse  possession.  Boulston  v.  Stewart,  40  App.  Div.  200,  57 
Supp.  1061. 

The  same  principle,  Harrison  v.  Piatt,  35  App.  Div.  533,  54 
Supp.  842,  affirmed  on  opinion  below,  158  N.  Y.  712. 

Evidence  that  the  person  occupying  real  estate  had  a  deed  there- 
for is  not  sufficient  to  raise  presumption  that  the  possession  was 
adverse,  without  showing  that  the  possession  was  taken  under  such 
deed,  nor  is  the  erection  of  a  fence  around  a  house  and  lot,  and  its 
existence  for  a  few  years,  until  destroyed,  sufficient  to  establish  a 
substantial  inclosure,  as  proof  of  adverse  possession.  Cutting  v. 
Burn^,  57  App.  Div.  185,  68  Supp.  269. 

A  telephone  company  erecting  its  lines  on  the  land  of  another 
without  a  claim  of  title  cannot  acquire  a  right  by  adverse  posses- 
sion to  continue  such  lines  thereon.  Andrews  v.  Delhi  &  Stamford 
Telephone  Co.,  36  Misc.  23,  72  Supp.  50,  affirmed,  66  App.  Div. 
616,  73  Supp.  1129. 

A  single  statement  by  a  party  acknowledging  that  he  claims  no 
title  fastens  a  character  upon  his  possession,  which  makes  it  un- 
available for  the  establishment  of  a  right  by  adverse  possession. 
De  Lcmcey  v.  Hawkins,  23  App.  Div.  8,  49  Supp.  469,  affirmed 
without  opinion,  163  K  Y.  587. 

Mere  entering  into  possession  of  a  lot  and  fencing  it,  because 
it  is  open  and  abandoned,  without  any  claim  of  title,  although 
contimied,  will  not  constitute  adverse  possession.  But  where  such 
person  subsequently  buys  the  lot  and  obtains  a  deed,  from  that  time 
he  will  be  deemed  to  hold  adversely.  De  St.  Laurent  v.  Gescheidt, 
18  App.  Div.  121,  45  Supp.  730.  "^ 

Proof  of  undisturbed  possession  of  land  for  more  than  twenty 
years,  under  deeds  purporting  to  convey  the  same,  does  not  establish 
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title  by  adverse  possession  in  the  absence  of  proof  that  the  entry 
was  under  the  deeds  in  question,  and  was  exclusive  of  any  other 
right.  Freedman  v.  Oppenheim,  80  App.  Div.  487,  81  Supp.  110. 
See  102  App.  Div.  622,  reversed,  187  K  Y.  101. 

It  is  further  held  in  this  case  that  the  court  will  refuse  to  compel 
a  purchaser  to  take  title  which  he  may  be  called  upon  to  defend  by 
parol  proof  of  adverse  possession.     Citing  numerous  authorities. 

Title  to  a  cemetery  lot  was  held  not  to  have  been  obtained  by 
adverse  possession  by  reason  of  an  interment  therein  by  the  hus- 
band of  the  claimant,  the  body  having  been  disinterred  after  the 
expiration  of  six  years.  Meiggs  v.  Hoagland,  68  App.  Div.  182, 
74  Supp.  234,  distinguishing  Conger  v.  Treadway,  132  N.  Y.  259. 

An  absolute  conveyance  by  one  of  two  tenants  in  common  of  the 
whole  premises  does  not  enable  the  grantee  by  merely  taking  pos- 
session, to  lay  the  foundation  for  an  adverse  possession,  so  as  to 
oust  the  co-tenant,  without  notice  in  fact  of  the  adverse  claim, 
or  such  open  and  public  acts  by  the  adverse  claimant  as  will  make 
bis  possession  so  visible,  hostile,  exclusive,  and  notorious  that  notice 
to  the  co-tenant  may  fairly  be  presumed.  Hamershlag  v.  Duryea, 
38  App.  Div.  130,  56  Supp.  615,  collating  and  citing  authorities, 
and  cited  Shire  v.  Plumpton,  50  App.  Div.  121 ;  s.  c,  58  App. 
Div.  288,  affirmed,  172  N.  Y.  622. 

A  claim  to  wild  lands  under  a  comptroller's  deed  unrecorded  for 
thirty  years,  and  which  did  not  describe  the  lands  nor  refer  to  a 
sufficient  assessment,  was  held  untenable,  in  ClarJc  v.  Holdridge, 
12  App.  Div.  613,  43  Supp.  115. 

In  an  action  to  recover  possession  of  lots  of  which  defendants 
allege  they  have  been  in  possession  for  more  than  twenty  years,  it  is 
not  competent  for  plaintiff  to  show  the  occupancy  of  other  lots 
embraced  within  the  same  patent  contiguous  to,  but  not  including 
the  lots  in  dispute  nor  included  in  grants  of  the  lots  in  dispute. 
There  can  be  no  constructive  possession  of  land  which  is  shown  to 
be  in  actual  and  hostile  possession  of  another.  N.  Y.  C.  &  H.  B. 
R.  R.  Co.  V.  Breman,  24  App.  Div.  343,  48  Supp.  675,  affirmed 
without  opinion,  163  K  Y.  584. 

Maintenance  for  over  thirty  years  of  obstructions  on  part  of  the 
alley  gives  the  occupant  title  by  adverse  possession,  and  deprives 
the  other  abutting  owners  of  their  easement  over  such  part.  Lam- 
hert  Y.  Huher,  22  Misc.  462,  50  Supp.  793. 

Where  plaintiff's  deed  conveyed  to  the  highway  and  not  to  the 
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center  thereof,  and  he  had  never  cultivated  the  side  of  the  road, 
he  was  held  not  to  obtain  title  by  adverse  possession ;  since  the  Code 
provision  is  that  property  is  held  adversely  when  the  land  is  pro- 
tected by  a  substantial  inclosure,  or  is  usually  cultivated.  Hal- 
leran  v.  Bell  Telephone  Co.,  64  App.  Div.  41,  Tl  Supp.  685, 
affirmed  without  opinion,  177  N.  Y.  533. 

Entry  upon  premises  under  an  instrument  stating  that  the  party 
might  occupy  the  premises  up  to  a  certain  date  upon  certain  con- 
ditions, does  not  constitute  adverse  possession  where  the  party  had 
never  surrendered  the  possession  thus  acquired.  Harison  v.  Cass- 
well,  17  App.  Div.  252,  45  Supp.  560. 

The  mother  of  an  intestate,  having  inherited  real  estate  from  her 
daughter  for  life,  held  that  as  against  the  remaindermen,  adverse 
possession  did  not  begin  to  run  until  her  death.  McCormack  v. 
Coddington,  46  Misc.  510,  95  Supp.  46. 

An  exception  and  reservation  to  the  grantor  and  his  heirs,  in  a 
deed  of  land  largely  covered  with  limestone  or  granite  ledges 
arising  above  the  natural  surface,  of  "  all  mines  and  minerals 
which  may  be  found  on  the  above  piece  of  land,  with  the  right  of 
entering  at  any  time  with  workmen  and  others  to  dig  and  carry  the 
same  away,"  refers  to  minerals  in  mines  found,  with  the  right  to 
enter  and  "  dig,"  a  word  as  used  in  the  text,  not  applicable  to  open 
quarrying  and  blasting;  and  the  ownership  of  the  limestone  with 
the  right  to  conduct  open  quarrying  for  the  purpose  of  taking 
possession  thereof  does  not  remain  in  the  grantor,  but  passes  to  the 
grantee.  So  held  in  action  of  partition  settling  rights  of  parties. 
Brady  v.  Smith,  181  IST.  Y.  178,  reversing  88  App.  Div.  427,  84 
Supp.  1119. 

Where,  under  a  will,  a  trustee  has  only  power  to  distribute  the 
income  of  trust  property,  it  cannot  acquire  title  thereto  by  adverse 
possession.    Dresser  v.  Travis,  39  Misc.  358,  79  Supp.  924. 

Upon  evidence  that  a  party  never  had  possession  of  premises, 
never  asserted  any  title  through  a  deed,  or  took  any  steps  to  obtain 
possession,  never  paid  any  taxes  or  exercised  any  acts  of  ownership 
and  never  claimed  to  own  the  premises  or  to  have  any  knowledge  or 
possession  of  a  deed,  except  so  far  as  the  presumption  went  from 
its  being  on  record  in  the  county  clerk's  office;  it  was  held  that 
there  was  no  adverse  possession  which  would  support  presumption 
of  a  grant.     Mannix  v.  Biordan,  75  App.  Div.  135,  77  Supp.  857. 

Where  the  land  was  not  inclosed,  and  there  was  no  actual  occu- 
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pancy  except  for  the  last  five  years,  the  finding  that  there  was  no 
adverse  possession  sufficient  to  bar  a  recovery,  was  held  proper. 
Archibald  v.  N.  Y.  C.  &  H.  B.  B.  B.,  157  IS.  Y.  574,  affirming  1 
App.  Div.  251,  37  Supp.  336. 

The  fact  that  a  tenant  under  a  lease  in  fee  remains  in  possession 
of  premises  after  his  interest  has  been  sold  under  judgments  recov- 
ered by  owner  of  the  landlord's  interest,  does  not  initiate  an 
adverse  possession.  Church  v.  Hempstead,  27  App.  Div.  412,  50 
Supp.  325. 

Proof  that  defendant'si  predecessor  in  title,  more  than  twenty 
years  before  the  commencement  of  the  action,  had  built  a  house 
on  the  land  in  question,  and  that  ever  since  had  been  openly  used 
and  occupied  by  him  and  his  successor  in  title,  without  question, 
is  sufficient  to  have  question  of  adverse  possession  submitted  to 
the  jury.  Stillwell  v.  Boyer,  36  App.  Div.  424,  55  Supp.  358, 
affirmed  without  opinion,  165  E".  Y.  621. 

A  deed  to  a  third  party  from  the  owner  of  the  premises,  held 
adversely  under  a  claim  of  title  founded  upon  a  tax  deed,  is  void 
under  the  statute,  as  against  the  person  in  adverse  possession ;  and 
a  subsequent  deed  to  him  from  the  same  grantor  is  good  because 
he  has  the  right  to  take  the  title,  although  he  took  it  with  knowl- 
edge of  the  previous  deed.  Dever  v.  Hagerty,  169  N.  Y.  481, 
reversing  43  App.  Div.  354,  60  Supp.  181. 

Evidence  that  plaintiffs  had  been  in  possession  of  property 
more  than  twenty  years,  claiming  title  to  beach  and  meadow  lands 
under  a  written  instrument,  had  cut  hay  thereon  for  cattle  and 
pastured  cattle,  built  a  bridge  over  a  creek  running  through  it 
and  received  rent  for  bath  houses  on  the  beach,  and  had  wharves, 
boat  houses,  and  other  buildings  upon  it,  was  held  sufficient  to 
require  the  submission  of  the  question  of  adverse  possession  to 
the  jury,  and  to  sustain  a  finding  for  plaintiff.  O'Dorwhxue  v. 
Crowm,  62  App.  Div.  379,  70  Supp.  737. 

Where  an  action  is  brought  upon  the  theory  that  plaintiff  de- 
rived title  to  the  land  in  question  by  grant,  he  will  not,  after  being 
defeated  upon  that  claim,  be  permitted  upon  appeal  to  assert  title 
by  adverse  possession.  The  two  claims  are  inconsistent.  Con- 
solidated Ice  Co.  V.  Mayor,  etc.,  of  N.  Y.,  53  App.  Div.  260,  65 
Supp.  912,  affirmed,  166  K  Y.  92. 

A  railroad  company  cannot  make  a  conveyance  of  right  of  way 
with  a  general  description  as  through  the  grantor's  premises,  the 
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foundation  of  a  claim  for  adverse  possession  of  property  remote 
from  that  included  in  the  conveyance.  Arents  v.  Long  Island  R. 
B.  Co.,  156  N.  Y.  1. 

In  Lewis  v.  N.  Y.  &  Harlem  B.  B.  Co.,  162  K  Y.  202,  223, 
the  court  considers  the  manner  upon  which  right  by  prescription 
arises,  stating  that  it  rests  upon  the  presumption  of  a  lost  deed 
after  adverse  use  and  enjoyment  for  twenty  years,  followed 
Bindley  v.  Metropolitan  El.  B.  B.  Co.,  185  N.  Y.  353. 

One  claiming  title  by  adverse  possession  must  show  an  entry 
under  claim  of  right  adverse  to  the  true  owner,  and  open,  exclu- 
sive and  hostile  possession  for  twenty  years  to  the  knowledge  of 
the  true  owner  and  a  presumption  of  title  by  adverse  possession 
may  be  rebutted  by  evidence.  Hindley  v.  Metropolitan  Elevated 
B.  B.  Co.,  42  Misc.  56,  85  Supp.  561,  affirmed,  103  App.  Div. 
504,  93  Supp.  53,  reversed,  185  N.  Y.  353,  where  it  is  held  that 
entry  without  consent,  but  under  color  of  title,  is  presumed  to  give 
title  when  physical  possession  is  taken  and  continuously  main- 
tained open  and  exclusive.  Ignorance  of  the  disseizor  as  to 
which  the  real  owner  is,  does  not  make  the  entry  any  the  less  ad- 
verse, and  has  no  effect  upon  prescriptive  right  when  possession 
is  taken  and  maintained  against  all  the  world. 

In  Tarplee  v.  Bonn,  109  App.  Div.  241,  96  Supp.  6,  it  was 
held  upon  the  fact  that  undisturbed  possession  for  more  than 
twenty  years  was  sufficient  to  give  absolute  title. 

In  Decker  v.  Hunt,  111  App.  Div.  821,  98  Supp.  1Y4,  it  was 
held  that  a  person  claiming  to  be  a  grantee  did  not  gain  the  right 
to  timber  by  prescription,  because  he  had  from  time  to  time  for 
twenty-six  years  cut  trees  on  the  premises. 

The  provisions  of  the  Revised  Statutes  avoiding  a  deed  of 
lands  in  the  possession  of  one  claiming  under  a  title  adverse  to 
that  of  the  grantor,  does  not  apply  to  a  deed  conveying  a  parcel 
of  land  the  greater  part  of  which  is  in  the  grantor's  possession, 
but  where  by  reason  of  a  disputed  boundary  a  small  part  is  not  in 
his  actual  possession  at  the  time  of  the  delivery  of  the  deed. 
Clark  V.  Da^is,  28  Abb.  N.  0.  135. 

Section  375  relates  to  certain  disabilities  excluded  from  time  to 
commence  the  action.  That  is  to  say  extends  the  time  within 
which  persons  may  maintain  an  action  to  recover  property  or 
interpose  a  defence  or  ojunterclaim  where  they  are  infants,  insane, 
or  imprisoned  on  a  criminal  charge.  Up  to  1870  the  statute  also 
included  married  women  in  this  class. 
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Adverse  possession  as  against  an  infant,  however,  cannot  be  ex- 
tended by  his  disability  for  more  than  ten  years  after  the  disabil- 
ity ceases.    Hoepfner  v.  Sevestore,  30  St.  Rep.  296. 

Though  the  owner  of  land  was  an  infant  just  bom  when  ad- 
verse possession  of  it  began,  and  died  before  his  right  of  action  to 
recover  was  barred,  leaving  infant  heirs,  their  right  of  action,  as 
his  would  have  been,  is  barred,  if  there  was  no  other  disability 
than  infancy,  when  the  possession  has  continued  thirty-one  years. 
Code  Civil  Procedure,  §  375,  providing  that  if  a  person  who 
might  maintain  an  action  to  recover  real  estate  is,  when  his  cause 
of  action  first  accrues,  either  under  the  age  of  twenty-ono  years, 
or  insane,  or  imprisoned,  the  time  of  such  disability  is  not  a  part 
of  the  time  limited  for  commencing  the  action,  except  that  the 
time  so  limited  cannot  be  extended  more  than  ten  years  after 
the  disability  ceases,  or  after  the  death  of  the  person  so  disabled. 
Messinger  v.  Foster,  115  App.  Div.  689,  101  Supp.  387. 

Entry  and  possession  by  a  grantee  under  a  deed  given  without 
right  in  the  grantor  is  entry  under  color  of  title  and  the  grantee's 
possession  is  adverse.    Ledoux  v.  Samuels,  116  App.  Div.  726. 

Undisputed  possession  for  thirty-eight  years  held  sufiicient  evi- 
dence of  adverse  possession  to  give  legal  title.  Freedman  v.  Oppen- 
Jieim,  187  IST.  Y.  101,  reversing  102  App.  Div.  622,  92  Supp.  878. 

Sub.  3.    Equitable  Defences. 

Where  a  recovery  in  ejectment  is  attempted  to  be  prevented  by 
the  interposition  of  an  equitable  counterclaim,  such  answer  must 
contain  all  the  elements  of  a  complaint.  A  mere  setting  up  of 
an  agreement,  with  an  assertion  of  readiness  on  the  part  of  the 
defendant  to  perform,  and  a  refusal  or  neglect  on  the  part  of  the 
plaintiff  to  do  so  with  no  demand  except  for  costs,  is  insufficient. 
Dewey  v.  Houig,  15  Barb.  365.  In  ejectment  against  an  equitable 
owner  in  fee,  the  defendant  may  have  affirmative  relief  removirg 
a  cloud  upon  his  title.     Ecurk  v.  Willdrd,  5  Week.  Dig.  155. 

Where  as  against  proof  of  a  clear  legal  title  in  the  plaintiff,  the 
defendant  relies  upon  an  equitable  claim,  he  is  bound  to  establish 
it  as  if  he  had  brought  an  action  for  equitable  relief.  Dyke  v. 
Spargur,  143  IST.  Y.  651,  62  St.  Eep.  529. 

Facts  which  would  entitle  the  defendant  to  an  order  for  specific 
performance  of  a  contract  to  convey  the  property,  can  be  availed 
of  as  a  defence  to  an  action  of  ejectment.  Cooper  v.  Monroe,  77 
Hun,  1,  28  Supp.  222,  59  St.  Eep.  418. 
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Where  the  purchaser  under  a  contract  is  in  default  in  his  pay- 
ment and  the  vendor  brings  ejectment,  the  purchaser  may  set  up 
any  equitable  defence  which  he  may  have;  he  may  tender  full 
performance  and  ask  judgment  that  the  vendor  convey  to  him  or 
may  say  that  he  defaulted  because  the  vendor  was  unable  to  per- 
form, and  ask  that  upon  his  surrender  of  possession  the  vendor 
repay  him  what  he  has  paid,  or  he  may  set  up  any  other  equity 
arising  out  of  the  contract  RTwades  v.  Freeman,  9  App.  Div.  20, 
41  Supp.  135. 

A  defendant  may  allege  and  prove  that  he  is  equitably  the 
own^  of  the  premises  and  entitled  to  a  conveyance  thereof  or 
that  the  land  was  intended  to  be  conveyed  to  him  but  by  mistake 
in  the  description  was  not  included.  Chaflm  v.  Oantz,  IT  Misc. 
425. 

Where  it  appears  that  the  plaintiff's  devisor  had  agreed  with 
defendant  that  on  compliance  with  certain  conditions  she  would 
convey  or  devise  the  land  in  question,  it  was  held  that  as  defend- 
ant could  compel  specific  performance,  it  constituted  a  defence  to 
the  action.    Kenyan  v.  Youlam,  25  St.  Hep.  299. 

An  equitable  mortgage  cannot  be  set  up  to  defeat  the  legal 
title.  Lowell  v.  Parhhurst,  4  Wend.  369.  But  an  equitable  de- 
fence may  be  set  up  and  equitable  relief  obtained.  Olachen  v. 
Brown,  39  Hun,  294;  Requa  v.  Holmes,  26  IST.  Y.  338;  Trap- 
hagan  v.  Traphagcen,  40  Baxb.  537;  Cavalli  v.  Allen,  57  N.  T. 
608;  Carpenter  v.  Otthy,  2  Lans.  451;  Pierce  v.  Tuttle,  53  Barb. 
155. 

In  Young  v.  Overbaugh,  145  1^.  Y.  158,  a  parol  gift  of  real 
estate  and  parol  promise  to  convey  was  sustained  as  an  equitable 
defence  to  an  action  for  ejectment  on  the  authority  of  Freeman  v. 
Freeman,  43  N.  Y.  34;  Lohdell  v.  Lobdell,  36  K  Y.  330,  the 
defendant  having  expended  moneys  on  the  property  relying  on 
the  gift. 

Under  an  answer  denying  the  plaintiff's  ownership  and  alleging 
ownership  in  defendant's  lessors,  where  the  equitable  title  was 
tried,  it  was  held  judgment  would  be  sustained.  House  v.  Howell, 
6  K  Y.  Supp.  799. 

An  equitable  title  is  a  good  defence  to  an  action  of  ejectment 
and  the  same  state  of  facts  which  would  entitle  a  defendant  to 
the  reformation  of  the  deed,  would  establish  his  equitable  right 
to  the  possession  of  land  and  defeat  an  action  of  ejectment. 
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GlacJcen  v.  Brown,  39  Hun,  294.    To  same  effect,  see  Willmrd  v, 

Bullard,  18  St.  Eep.  794. 

Where  the  owner  of  real  estate  had  agreed  to  pay  his  sister  if 
she  would  care  for  and  maintain  their  mother,  and  having  done  so 
during  the  mother's  life,  the  sister  was  given  possession  of  the  real 
estate  by  the  owner  who  agreed  to  give  it  to  her  in  payment  for 
the  services;  held  that  she  was  entitled  to  retain  the  property 
and  could  set  up  the  facts  as  an  equitable  defence  against  eject- 
ment brought  by  the  residuary  devisees  of  her  brother.  Cooper 
V.  Monroe,  77  Hun,  1,  59  St.  Eep.  418,  28  Supp.  222. 

Facts  which  were  held  insufficient  to  establish  an  equitable  de- 
fence, were  considered  in  Schierloh  v.  Schierloh,  72  Hun,  150,  55 
St.  Eep.  348,  25  Supp.  676,  affirmed,  148  K  Y.  103. 

In  the  action  of  ejectment,  proof  of  some  equitable  right  or 
title  in  the  third  person  with  whom  defendant  does  not  connect 
himself,  is  no  defence  to  the  superior  legal  title  in  plaintiff.  This 
rule  was  applied  where  plaintiff  claimed  under  foreclosure  sale  to 
defendant  under  a  contract  of  sale  by  the  mortgagee  in  possession 
of  one  who  had  no  notice  of  an  amendment  to  the  judgment  in 
foreclosure  changing  the  place  of  sale  and  under  which  amended 
judgment  and  sale  plaintiff  claimed.  Wing  v.  De  La  Rionda,  131 
K  Y.  422,  43  St.  Eep.  305. 

A  conveyance  which  by  mistake  does  not  describe  the  whole  lot 
that  the  grantor  intended  to  convey  followed  by  the  entry  of  the 
grantee  into  the  entire  premises  and  the  possession  thereof  under 
claim  of  title  for  more  than  twenty  years  operates  as  a  transfer 
of  the  title  to  the  whole  lot  intended  to  be  conveyed  to  the  grantee 
who,  as  well  as  those  claiming  under  him,  may  defend  an  action 
of  ejectment  brought  against  him  without  previous  resort  to  a 
court  of  equity  to  reform  his  deed.  Mutual  Trust  Co.  v.  Poly- 
mero,  54  Misc.  379. 

A  grantee  in  possession  of  land  under  a  deed,  may,  in  defence 
of  an  action  in  ejectment  in  which  his  title  is  attacked,  seek  a 
reformation  of  his  conveyance.  Perrior  v.  Peck,  39  App.  Div. 
390,  57  Supp.  377,  affirmed,  167  N.  Y.  582. 

A  defendant  may  interpose  an  equitable  defence,  but  it  must 
be  pleaded.  Traphagen  v.  Traphagen,  40  Barb.  537;  Thurman 
V.  Anderson,  30  Barb.  651;  Eequa  v.  Holmes,  16  K  Y.  193, 
19  How.  430,  26  N.  Y.  338 ;  CorhUll  v.  Landers,  44  IST.  Y.  218; 
Chase  v.  Peck,  21  N.  Y.  581;  Crary  v.   Goodman,  12  K  Y. 
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266;  Dewey  v.  Eoa,g,  15  Barb.  365;  Pope  v.  Cole,  64  Barb.  406; 
Phillips  V.  Gorham,  17  N.  Y.  270;  Webster  v.  Bond,  9  Hun, 
437;  Stone  v.  Sprague,  20  Barb.  509;  Oavalli  v.  AKen,  57  N. 
y.  508 ;  Hoppough  v.  Struble,  60  N.  Y.  430. 

An  action  based  upon  a  deed,  which  is  the  result  of  a  mistake, 
is  subject  to  a  defence,  either  to  correct  the  deed,  or  when  the  in- 
validity of  the  deed  does  not  appear  upon  its  face,  to  set  it  aside 
as  a  cloud  upon  title.  The  latter  defence  when  set  up  by  proper 
allegations  is  continuous  so  long  as  the  occasion  remains  for  the 
exercise  of  the  power  of  the  court  of  equity,  and  is  not  affected 
by  the  statute  of  limitations.  De  Forest  v.  Walters,  153  N.  Y. 
229,  affirming  78  Hun,  611,  28  Supp.  831. 

Sub.  4.    Defences,  How  Pleaded. 

Answer.  —  Under  an  answer  denying  the  allegations  of  the  com- 
plaint, the  defence  of  want  of  title  in  plaintiff  is  admissible. 
Benton  v.  Hatch,  122  E".  Y.  322,  affirming  43  Hun,  142,  followed, 
33  St.  Eep.  517. 

An  answer  setting  out  what  was  the  general  issue  under  the 
former  practice,  to  the  effect  that  defendant  is  not  guilty  of  un- 
lawfully withholding  the  premises  claimed  by  plaintiff,  as  alleged 
in  the  complaint,  does  not  prevent  defendant  from  giving  any  evi- 
dence of  matter  which  would  defeat  the  action  of  the  plaintiffs, 
and  does  not  relieve  the  plaintiff  from  the  necessity  of  showing  a 
right  to  the  possession  of  the  premises  as  against  the  defendant 
at  the  time  of  the  commencement  of  the  action.  Oilman  v.  Gil- 
man,  111  K  Y.  265,  19  St.  Eep.  283,  followed,  Hill  v.  Board  of 
Water  and  Sewer  Commissioners,  60  St.  Eep.  20. 

Under  a  general  denial  the  defendant,  if  not  a  mere  trespasser 
or  intruder,  may  show  title  out  of  the  plaintiff  at  the  commence- 
ment of  the  action  without  even  connecting  himself  with  such 
outstanding  title  in  any  way  —  Gillett  v.  Stamley,  1  Hill,  121 ; 
Schauber  v.  Jackson,  2  Wend.  18 ;  Baynor  v.  Timerson,  46  Barb. 
518  —  since  the  plaintiff  can  only  recover  on  the  strength  of  his 
title,  not  on  the  weakness  of  his  adversary's.  Lamont  v.  Cheshire, 
65  N.  Y.  30 ;  Wallace  v.  Swinton,  64  N.  Y.  188. 

An  allegation  in  an  answer  that  the  premises  in  question 
equitably  belong  to  the  children  of  the  defendant  and  that  any 
title  plaintiff  may  have  is  for  their  use  and  benefit,  is  of  no  avail, 
no  facts  being  pleaded.    De  Silva  v.  Flynn,  9  Civ.  Pro.  K.  426. 
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Under  a  general  denial,  evidence  is  admissible  to  show  an  es- 
toppel. Creqwe  v.  Sears,  17  Hun,  123.  A  defendant  who  claims 
title  by  adverse  possession  cannot  deny  occupancy.  Porter  v.  Mc- 
Grath,  41  Super.  Ct  84.  But  a  mere  denial  of  possession,  or  of 
unlawful  withholding,  does  not  put  the  plaintiff's  title  in  issue. 
Ford  V.  Scumpson,  30  Barb.  183.  Whatever  shows  that  the  plain- 
tiff is  not  entitled  to  the  immediate  possession  of  the  premises 
claimed,  constitutes  a  defence  in  an  action  of  ejectment.  Hunter 
V.  Trustees  of  Sandy  Hill,  6  Hill,  407.  A  defendant  cannot, 
however,  avail  himself  of  an  outstanding  title,  barred  by  the  stat- 
ute of  limitations,  or  which  has  never  been  fully  vested  in  the 
grantee.  Chapman  v.  D.,  L.  &  W.  B.  B.  Co.,  3  Lans.  261 ;  Hoag 
V.  Hoag,  35  N.  Y.  469. 

A  simple  denial  of  plaintiff's  title  is  the  proper  mode  of  raising 
an  issue  in  regard  thereto,  and  it  is  neither  necessary  nor  proper 
to  set  out  the  evidence  of  defendant's  title.  Terrell  v.  Wheeler,  13 
Civ.  Pro.  E.  178. 

Where,  in  an  action  of  ejectment,  the  plaintiff  failed  to  make 
tenants  who  are  the  actual  occupants  of  the  premises  parties,  as  is 
required  by  §  1512,  and  the  complaint  did  not  disclose  this 
omission,  the  remedy  of  the  defendant  is  to  set  up  the  non-joinder 
by  answer,  otherwise  the  objection  is  waived.  Clason  v.  Baldwin, 
37  St.  Kep.  213,  modified,  129  N.  Y.  183. 

The  objection  that  a  deed  under  which  the  plaintiff  in  ejectr 
ment  claims  title  is  void  under  the  Champerty  Act,  is  matter  of 
defence,  and  must  be  set  up  by  answer.  Ten  EycTe  v.  Withech, 
55  App.  Div.  165,  66  Supp.  921,  affirmed  without  opinion,  170 
N.  Y.  564. 

A  defence  to  the  effect  that  defendant  has  a  right  of  way  by 
prescription  or  necessity  over  the  locus  in  quo,  or  that  the  latter 
is  a  public  highway,  is  affirmative  in  its  nature,  and  must  be 
pleaded  to  be  available.  Burlew  v.  Hunter,  41  App.  Div.  148, 
58  Supp.  1153. 

In  an.  action  of  ejectment  brought  by  a  devisee  of  land  against 
a  legatee  whose  legacy  was  charged  on  the  land,  such  legacy  is 
not  available  as  a  counterclaim.  Dinrni  v.  Coneys,  143  N.  Y. 
544. 

The  answer  in  ejectment  need  not  set  up  specifically  facta 
which  merely  refute  the  claim  of  a  right  of  entry.  Crowley  v. 
Murphy,  11  Misc.  579,  32  Supp.  806,  66  St.  Kep.  189. 
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A  defendant  in  an  action  of  ejectment  cannot  show  as  a  defence 
upon  the  trial  that  he  and  his  grantors  have  been  in  the  uninter- 
rupted adverse  possession  of  the  land  for  more  than  twenty-one 
years  immediately  preceding  the  commencement  of  tbe  action, 
unless  he  has  set  up  such  adverse  possession  as  a  defence  in  his 
answer.  Hcmsee  v.  Mead,  27  Hun,  162 ;  Dezengremel  v.  Dezen- 
gremel,  24  Hun,  457 ;  Church  v.  Hempstead,  27  App.  Div.  412, 
50  Supip.  325 ;  Burl  v.  Hunter,  41  App.  Div.  148,  58  Supp.  1153. 
See  Balcer  v.  Oakiuood,  123  IS^'.  Y.  16. 

Demurrer.  —  Where  it  appears  by  the  complaint  that  plaintiff 
is  a  minor,  the  objection  must  be  taken  by  demurrer  or  it  will  be 
deemed  waived.  Beaton  v.  Davis,  1  T.  &  C.  91 ;  Bartholomew 
v.  Lyon,  67  Barb.  86. 

A  complaint  against  four  defendants,  three  of  whom  were 
alleged  to  be  in  possession  of  the  whole  premises  and  the  fourth 
in  the  wrongful  possession  of  a  portion  of  the  premises  under  the 
other  three,  was  held  not  demurrable.  The  remedy  in  an  action 
where  the  complaint  fails  to  definitely  describe  the  property  sued 
for,  is  by  motion  to  make  more  definite  and  not  by  demurrer. 
Bank  v.  Levinus,  5  Civ.  Pro.  E.  368,  50  Super.  Ct.  159. 

Answer  —  Plea  of  Title  by  Purchaser. 
SUPREME  COURT. 


DANIEL    E.    DONOVAN 

agst. 

JAMES    H.    VANDEMARK. 


78  N.  Y.  244. 


The  above  defendant,  in  answer  to  the  complaint  of  the  above 
plaintiff,  respectfully  shows  to  the  court: 

■First.  He  denies  each  and  every  allegation  in  said  complaint  con- 
tained. 

Second.  As  a  second  and  further  answer  the  defendant  shows  and 
denies  that  under  the  will  of  Andries  Schoonmaker,  deceased,  the 
real  estate  described  in  the  complaint  in  this  action  became  vested 
in  George  Chambers,  or  that  by  such  will  the  said  George  Cham- 
bers acquired  any  interest  therein,  or  that  by  reason  of  such  will,  or 
the  conveyance  or  order  mentioned  in  said  complaint,  the  above 
plaintiff  became  entitled  to  the  possession  of  the  real  estate  men- 
tioned in  the  complaint  in  this  action,  or  acquired  any  right,  title  or 
interest  therein. 

Third.  As  a  third  and  further  answer,  the  defendant  shows  that 
on  or  about  the  1st  day  of  January,  1871,  this  defendant  entered 
into  an  agreement  in  writing  with  the  said  Abraham  E.   Schoon- 
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maker,  who  then  was,  and  up  to  the  time  of  the  sale  hereinafter  men- 
tioned continued  to  be,  the  owner  of  said  premises,  which  said  agree- 
ment gave  this  defendant  the  use  and  occupation,  and  the  right  to 
quarry  cement  on  that  portion  of  said  premises  now  in  possession  of 
tliis  defendant  for  the  term  of  ten  years  following  the  date  of  said 
agreement.  That  said  agreement  is  now  in  force,  and  the  defendant 
in  possession  in  pursuance  thereof,  and  that  under  such  agreement 
this  defendant  has  paid  and  expended  large  sums  of  money,  to-wit: 
The  sum  of  $10,000  in  the  improvement  of  said  property  and  in  the 
development  of  the  same,  and  rendering  the  same  useful  for  the  pur- 
poses of  this  defendant,  and  that  the  greater  part  of  such  expendi- 
ture would  be  an  entire  loss  if  this  defendant  was  ejected  from  said 
property.  That  under  such  agreement  this  defendant  has  paid,  and 
the  said  Abraham  E.  Schoonmaker  has  received,  large  sums  of 
money,  to-wit:  The  sum  of  $5,000  as  the  rents  of  said  property 
under  the  said  agreement.  That  said  agreement  was  made  and  said 
property  improved  and  developed,  and  the  said  rents  paid  to  the 
said  Schoonmaker  with  the  knowledge  and  consent  of  the  said 
Chambers,  and  without  any  objection  or  protest  on  his  part.  That 
such  improvements  were  made  and  such  money  paid  and  expended 
before  July  26,  1875. 

Fourth.  As  a  fourth  and  further  answer,  the  defendant  shows  that 
the  said  Abraham  B.  Schoonmaker,  being  the  owner  of  said  prop- 
erty as  aforesaid,  on  or  about  March  38,  1866,  in  connection  with 
his  wife,  mortgaged  said  premises  to  Catharine  Wells  and  Augustus 
Schoonmaker,  Jr.,  administratrix  and  administrator  of  James  Wells, 
deceased,  in  the  sum  of  $825,  and  said  mortgage  was  duly  recorded 
in  the  Ulster  county  clerk's  office;  that  said  mortgage  was  subse- 
quently duly  assigned  to  Frederick  Schoonmaker  by  said  mortgagees, 
which  said  assignment  was  also  duly  recorded  in  said  clerk's  office. 
That  subsequently,  default  having  been  made  in  the  payment  of 
said  mortgage,  an  action  was  commenced  in  this  court  in  favor  of 
the  executors  of  the  last  will  and  testament  of  said  Frederick 
Schoonmaker  and  against  the  said  Abraham  E.  Schoonmaker  and 
wife  and  others,  for  the  purpose  of  foreclosing  the  said  mortgage 
and  selling  the  premises  described  therein.  That  such  proceedings 
were  had  in  said  action;  that  a  judgment  of  foreclosure  and  sale  was 
entered  therein  in  the  Ulster  county  clerk's  office  on  April  23,  1875. 
That  in  pursuance  of  such  judgment  the  said  premises  were  subse- 
quently duly  sold  at  public  auction  at  the  court-house,  in  the  city  of 
Kingston,  and  purchased  at  such  sale  by  James  H.  Vandemark,  this 
defendant,  for  the  sum  of  $1,400;  and  this  defendant  has  received 
the  referee's  deed  on  such  sale,  which  said  deed  has  been  duly 
recorded,  and  by  virtue  of  which  said  mortgage,  action,  judgment 
and  sale,  this  defendant  became  and  now  is  the  owner  of  said 
premises. 

Wherefore  this  defendant  demands  the  judgment  of  this  court 
diemissing  said  complaint  with  costs. 

F.  L.  &  T.  B.  WESTBROOK, 

Defendant's  Attorneys. 
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Answer  —  Adverse  Possession. 
SUPREME  COURT  — Bboome  County. 

HALLAM    ELDREDGE 

agst-  '.120  N.  Y.  309. 

THE  CITY  OF  BINGHAMTON. 

First.  The  defendant  the  City  of  Binghamton  answering  the  com- 
plaint of  the  plaintiff  herein,  on  information  and  belief  denies  each 
and  every  allegation  of  said  complaint  contained  in  the  first  count 
thereof. 

Second.  For  a  second  and  further  answer  the  defendant  admits 
that  so  much  of  the  premises  described  in  the  complaint  as  are  con- 
tained within  the  limits  of  State  street  as  laid  out  and  recorded  by 
the  City  of  Binghamton  as  a  public  street,  is  in  use  as  a  public  street, 
and  with  the  exception  of  this  admission,  the  defendant  denies  each 
and  every  allegation  of  the  second  count  of  said  complaint. 

Third.  For  a  third  and  further  answer  the  defendant,  upon  in- 
formation and  belief,  denies  each  and  every  allegation  of  said  com- 
plaint not  hereinbefore  admitted  or  denied. 

Fourth.  For  a  fourth  and  further  answer,  the  defendant  alleges  on 
information  and  belief  that  the  plaintiff,  his  ancestors,  predecessors 
and  grantors  have  not,  nor  have  either  of  them  been  seized  or  pos- 
sessed of  the  premises  in  question  within  forty  years  last  past  before 
the  commencement  of  this  action. 

Fifth.  For  a  fifth  and  further  answer  the  defendant  alleges  on 
information  and  belief  that  by  chapter  32  of  the  Laws  of  1833  passed 
February  23d,  the  construction  of  a  canal  by  the  canal  authorities  to 
pass  through  the  then  village  of  Binghamton  was  authorized;  which 
canal  has  always  been  known  as  the  Chenango  Canal;  and  that  by 
said  act  and  general  laws  of  the  State,  the  canal  authorities  were 
authorized  to  take  possession  of  and  acquire  the  title  to  the  neces- 
sary land  to  build  said  canal;  and  that  in  pursuance  of  said  act,  and 
under  and  by  virtue  of  the  general  laws  of  the  State,  such  proceed- 
ings were  had  within  a  few  years  after  the  passage  of  said  act,  that 
the  State  acquired  title  to  a  strip  of  land  running  through  said  vil- 
lage of  Binghamton  where  said  canal  was  built  and  adjacent  thereto; 
and  that  said  land,  the  title  to  which  was  thus  acquired  by  the  State, 
included  within  its  limits  all  the  land  within  the  limits  of  said  State 
street  as  afterwards  laid  out,  and  as  hereinafter  referred  to.  That 
by  chapter  391  of  the  Laws  of  1878,  the  right  to  take  possession  of 
said  canal  lands,  for  the  purpose  of  laying  out  a  street  was  given  to 
the  City  of  Binghamton  by  the  State ;  and  for  the  particulars  of  said 
act  the  defendant  refers  to  the  same  together  with  the  amendments 
of  the  same  Chapter  190  of  the  Laws  of  1880.  That  under  and  by 
virtue  of  said  acts,  the  common  council  of  the  City  of  Binghamton 
passed  a  resolution  on  the  9th  day  of  June,  1879,  accepting  the  release 
of  the  State,  a  copy  of  which  resolution  (marked  Exhibit  A.)  is 
attached  to  this  answer,  and  is  hereby  referred  to  as  forming  a  part 
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of  the  same ;  and  that  said  resolution  was  duly  approved  by  the  Mayor 
of  said  city. 

That  in  pursuance  of  the  laws  above  referred  to,  the  acceptance  of 
said  canal  lands  above  referred  to  and  the  powers  vested  in  the  City 
of  Binghamton  by  its  charter,  the  defendant,  before  the  commence- 
ment of  this  action,  duly  laid  out  and  recorded  said  State  street  in 
the  manner  required  by  law  to  make  the  same  one  of  the  public 
streets  of  the  City  of  Binghamton,  and  the  same  by  virtue  of  said 
proceedings  became  one  of  the  public  streets  of  the  City  of  Bing- 
hamton. 

That  said  State  street  as  recorded  comprises  all  or  a  portion  of 
the  land  described  in  the  plaintiff's  complaint,  and  that  the  defend- 
ant has  only  interfered  with  said  lands  in  the  manner  described  and 
in  no  other  way  and  only  within  the  limits  of  said  canal  lands  in  the 
manner  described  for  the  purpose  of  making  said  State  street  one  of 
the  public  streets  of  the  defendant. 

Sixth.  For  a  sixth  and  further  answer  defendant  further  alleges 
all  of  the  allegations  of  the  fifth  subdivision  of  the  answer,  to  save 
unnecessary  repetition,  the  defendant  re-alleges  and  says  further 
tliat  more  than  thirty  years  before  the  right  was  given  to  the  defend- 
ant to  said  canal  lands  as  a  street,  the  State  of  New  York  took  pos- 
session of  the  said  canal  lands  by  virtue  of  legal  proceedings,  claim- 
ing the  absolute  title  to  said  lands,  and  the  State  of  New  York  has 
been  in  undisputed  possession  of  said  lands  for  over  thirty  years  be- 
fore the  defendant  was  authorized  to  take  said  lands  as  aforesaid, 
claiming  the  absolute  title  to  the  same  and  thereby  the  State  of  New 
York  acquired  absolute  title  to  said  lands  by  adverse  possession  and 
the  defendant  succeeds  to  the  rights  of  the  State  as  hereinbefore 
described  and  the  possession  of  the  State  and  defendant  has  been 
continuous,  unbroken  and  adverse  for  forty  years  or  more  prior  to 
the  commencement  of  this  action. 

Wherefore  the  defendant  asks  that  the  plaintiff's  complaint  be 
dismissed  with  costs. 

A.  D.  WALES, 

Attorney  for  Defendant. 

Answer  —  Setting  up  Equitable  Defence. 

SUPREME  COURT — Countt  of  Ulsteb. 


EDWIN    YOUNG,    as    Trustee   tjndeb    the 
Will  op  THOMAS  CORNELL,  Deceased, 

agst. 

SARAH  B.  OVERBAUGH. 


hl45  N.  Y.  158. 


The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
shows  to  the  court : 

First.  She  denies  that  Thomas  Cornell,  deceased,  was  at  the  time 
of  his  death,  or  for  many  years  before,  entitled  to  the  possession  of 
the  premises  described  in  the  complaint,  or  that  he  was  the  equitable 
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owner  thereof,  and  denies  that  this  plaintifE  is  the  equitable  owner 
of  such  property,  or  that  he  is  entitled  to  the  possession  thereof. 

Second.  This  defendant  further  shows,  that  she  is,  and  of  right 
ought  to  be  the  owner,  and  is  entitled  to  possession  of  the  premises 
described  in  the  complaint.  That  the  said  premises  were  by  said 
Thomas  Cornell,  deceased,  promised  and  agreed  to  be  conveyed  to 
this  defendant  for  and  in  consideration  of  this  defendant  residing 
and  remaining  in  the  city  of  Kingston  and  of  certain  expenditures 
and  improvements  which  were  to  be  made  and  were  made  upon  the 
premises  by  her. 

This  defendant  shows  that  many  years  since  said  Thomas  Cornell 
agreed  to  give  this  defendant  the  property  in  question  upon  terms 
and  conditions  which  she  has  complied  with  in  full  on  her  part,  and 
that  relying  upon  the  said  promise  and  agreement  of  the  said  Thomas 
Cornell,  and  at  his  request  and  with  his  knowledge,  this  defendant 
has  paid,  laid  out  and  expended  large  sums  of  money,  in  erecting  a 
house  and  other  buildings  upon  the  property,  in  improving  and  caring 
for  the  same  and  making  it  more  valuable;  that  the  said  moneys 
were  paid  out  and  expended  with  the  knowledge  and  at  the  sugges- 
tion of  the  said  Thomas  Cornell,  and  that  this  defendant  went  into 
and  has  remained  in  the  possession  of  the  premises  at  the  request 
of  the  said  Thomas  Cornell,  and  on  such  promise  and  request  paid 
the  taxes  and  insurance  thereon  and  kept  the  same  in  repair  and 
treated  them  as  her  own  property. 

Wherefore  defendant  demands: 

First.     That  the  complaint  be  dismissed. 

Second.  That  the  plaintiff  be  adjudged  and  decreed  to  deliver  to 
this  defendant  a  good  and  sufficient  conveyance  of  the  premises 
described  in  the  complaint. 

Third.     That  she  have  her  costs  of  this  action. 

PAEKBE  &  FIEEO, 

Attorneys  for  Defendant. 

AETIOLE    X. 

PRACTICE. 

Where  a  party  is  sued  in  ejectment  under  a  fictitious  name,  he 
should  be  allowed  to  answer  upon  discovering  that  his  name  has 
been  substituted.  Jones  v.  Brooke,  52  App.  Div.  421,  65  Supp. 
205. 

Defendants  in  ejectment  should  not  be  required  before  issue  is 
joined,  and  the  necessity  therefor  is  made  apparent,  to  deposit  for 
inspection  a  deed  alleged  to  have  been  forged  or  fraudulently  pre- 
pared.    Rhoades  v.  Schwartz,  52  App.  Div.  379,  65  Supp.  111. 

In  Ryan  v.  Reagan,  46  App.  Div.  590,  62  Supp.  39,  the  court 
passes  upon  the  right  to  examine  defendants  before  trial  in  an 
action  of  ejectment,  holding  that  the  right  to  maintain  the  action 
•will  not  be  determined  on  such  motion. 

"Where  the  complaint  does  not  disclose  how  the  plaintiflf  became 
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the  owner,  and  the  defendant  is  unable  to  ascertain  the  theory  upon 
which  the  plaintiff  claims  the  land,  an  order  for  the  examination 
of  the  plaintiff  as  to  the  source  and  character  of  the  title,  is  proper. 
ThehoAid  v.  Hume,  39  St.  Rep.  446. 

Where  a  summary  proceeding  to  dispossess  a  tenant  for  non- 
payment of  rent  was  discontinued  in  an  inferior  court  upon  the 
erroneous  supposition  that  the  court  was  ousted  of  jurisdiction, 
because  the  defendant  interposed  an  answer  involving  title,  and  a 
subsequent  action  was  commenced  in  the  Supreme  Court,  with  sub- 
stantially the  same  pleadings,  that  court  has  jurisdiction,  and  has 
the  right  to  treat  the  action  as  in  ejectment.  Jones  v.  Reilly,  174 
N.  Y.  97,  reversing  68  App.  Div.  116,  74  Supp.  243. 

The  rule  is  stated  and  applied  in  Stewart  v.  Hilton,  27  Misc. 
239,  58  Supp.  415,  and  Stewart  v.  Butler,  27  Misc. -708,  59  Supp. 
573,  that  an  action  of  ejectment  will  be  stayed  where  costs  of 
previous  actions  have  not  been  paid. 

An  injunction  cannot  be  issued  to  restrain  a  receiver  appointed 
in  another  action  from  paying  over  rents  collected  from  the  prem- 
ises by  him  in  accordance  with  the  decree  in  such  action.  Pfeffer 
V.  Kling,  19  App.  Div.  372,  46  Supp.  501. 

The  remedy  by  ejectment  is  prescribed  by  this  chapter.  Eject- 
ment is  not  an  action  of  which  a  justice  of  the  peace  may  tate 
cognizance.     McMahon  v.  Howe,  40  Misc.  546,  82  Supp.  984. 

A  complaint  which  demands  the  recovery  of  possession  of  lands 
with  an  incidental  request  that  the  defendant  railway  in  possession 
thereof  be  compelled  to  remove  its  tracks,  and  be  enjoined  from 
using  the  same,  states  a  mere  action  for  ejectment  and  should  be 
tried  before  a  jury.  The  fact  that  incidental  equitable  relief  is 
asked  does  not  deprive  the  defendant  of  its  right  to  a  jury  trial  as 
such  relief  would  be  given  in  the  common-law  action.  Bemsen  v. 
N.  Y.,  BrooMyn  &  M.  Beach  R.  Co.,  Ill  App.  Div.  413. 

The  fact  that  plaintiff,  in  addition  to  facts  sufficient  to  prepare 
for  ejectment,  asked  other  relief,  was  held  not  to  change  the  char- 
acter of  the  action,  or  indicate  an  intent  on  the  part  of  the  plaintiff 
to  sue  in  equity  and  waive  a  right  to  trial  by  jury.  Bennett  v. 
Von  der  Bosch,  26  App.  Div.  311,  49  Supp.  802,  appeal  dismissed, 
155  K  Y.  693. 

A  plaintiff  in  ejectment  is  entitled  to  have  the  whole  case,  and 
every  question  of  fact  arising  upon  the  evidence,  submitted  to  the 
jury.     DeForest  v.  Walters,  153  N.  Y.  229. 


EJECTMENT.  583 

When  the  defendant  moved  for  a  nonsuit  on  the  ground  that 
there  was  no  evidence  that  plaintiff  ever  had  possession  of  the 
lands  "  under  the  paper  title  shown,"  the  plaintiffs  in  making  the 
case  on  appeal  are  entitled  to  assume  that  the  records  and  convey- 
ances put  in  evidence  by  them  show  upon  their  face  title  in  the 
plaintiffs.  Harrison  v.  Caswell,  17  App.  Div.  252,  45  Supp. 
560. 

Where,  in  an  action  for  possession  of  land,  the  principal  issue  is 
as  to  the  location  of  the  boundary  line,  and  from  all  the  evidence 
adduced  the  court  is  justified  in  concluding  that  the  plaintiff  has 
not  borne  the  burden  of  proof  imposed  upon  him,  the  complaint  is 
properly  dismissed.  Moore  v.  Eldridge,  81  App.  Div.  637,  80 
Supp.  922. 

Any  disability  of  heirs  to  whom  title  to  land  descends  after 
commencement  of  adverse  possession  against  the  ancestor,  does  not 
extend  their  time  for  bringing  ejectment  therefor  beyond  the 
twenty  years  limited  to  the  ancestor.  Messing er  v.  Foster,  115 
App.  Div.  689,  101  Supp.  387. 

The  removal  of  a  wire  stretched  across  plaintiff's  premises  after 
he  brings  ejectment,  will  not  defeat  the  action,  as  the  rights  of  the 
parties  are  governed  by  the  facts  as  they  stood  when  the  action  was 
begun.  Butler  v.  Frontier  Telephone  Co.,  186  N.  Y.  486,  affirm- 
ing 109  App.  Div.  217,  95  Supp.  684. 

The  action  must  be  tried  in  the  county  where  the  property  is 
situated  under  §  982,  and  is  triable  by  a  jury  under  §  968,  sub.  2. 

Every  tenant  is,  under  §  27,  p.  1821,  E.  S.  9th  ed.,  bound  to 
give  notice  to  his  landlord  of  any  process  in  ejectment  served  upon 
him,  under  penalty  as  therein  prescribed. 

AKTICLE    XI. 

WHAT  BENTS  AND  PROFITS  ARE  BECOVEBABLE  AND 
BECEIVEBSHIP. 

Subd.  I.    What  damages  can  be  recovered,  583. 

§  1496.  Plaintiff  may  reenter  damages  with  the  land,  583. 

§  1497.  Rents  and  profits  to  be  included  in  damages,  584. 

§  1531.  Damages  recoverable  ;  set-off  by  defendant,  584. 
Subd.  2.    When  receiver  appointed,  591. 

Sub.  1.    What  Damages  Can  be  Eecovered.    §§  1496,  1497,  1531. 

§  1496.  Plaintiff  may  recover  damages  Trith  the  land. 

In  an  action  to  recover  real  property,  or  the  possession  thereof,  the  plaintiff 
may  demand  in  his  complaint,  and  in  a  proper  case  recover,  damages  for  with- 
holding the  property. 
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§   1497.  Rents  and  profits  to  be  included  in  damages. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the  use  and 
occupation  of  the  property,  where  either  can  legally  be  recovered  by  the  plain- 
tiff. 

§   1531.  Damages  recoverable;   set-off  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff,  where  he 
recovers  judgment  for  the  property,  or  possession  of  the  property,  is  entitled 
to  recover,  as  damages,  the  rents  and  profits,  or  the  value  of  the  use  and 
occupation,  of  the  real  property  recovered,  for  a  term  not  exceeding  six  years; 
but  the  damages  shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where  permanent 
improvements  have  been  made,  in  good  faith,  by  the  defendant,  or  those  under 
whom  he  claims,  while  holding,  under  color  of  title,  adversely  to  the  plaintiff, 
the  value  thereof  must  be  allowed  to  the  defendant,  in  reduction  of  the  dam- 
ages of  the  plaintiff,  but  not  beyond  the  amount  of  those  damages. 

As  to  the  right  to  recover  damages  for  withholding,  see  Van- 
dervoort  v.  Gould,  36  N.  Y.  639.  The  former  rule,  as  stated  in. 
Lamed  v.  Hudson,  57  N.  Y.  151,  was  that  rents  and  profits  are 
not  recoverable,  unless  pleaded;  they  were  there  stated  to  be  dis- 
tinct from  damages  for  withholding,  and  it  was  held  that  a  com- 
plaint could  not  be  so  amended  on  the  trial  as  to  include  them; 
this  is  changed  by  this  section.  Delisle  v.  Hunt,  36  Him,  620. 
See  57  N.  Y.  151,  supra,  commented  on  and  rule  applied  where 
pleading  is  proper  form.     Cogger  v.  Lansing,  64  IST.  Y.  417. 

A  claim  for  damages  for  withholding  possession  of  real  estate 
does  not  include  the  rents  and  profits  thereof  during  the  time  the 
property  has  been  wrongfully  withheld;  that  is  a  separate  and 
distinct  cause  of  action.  Larned  v.  Hudson,  57  'N.  Y.  151.  See, 
however,  Cagger  v.  Lansing,  64  IST.  Y.  417;  Orout  v.  Cooper,  9 
Hun,  326;  Van  Allen  v.  Rogers,  1  Johns.  Cas.  281.  But  under 
the  Code  of  Procedure,  an  action  to  recover  land,  for  mesne  profits, 
and  for  damages,  could  be  maintained.  Livingston  v.  Tanner,  12 
Barb.  481;  HotcKkiss  v.  Auburn,  etc.,  B.  R.  Co.,  36  Barb.  600; 
People,  ex  rel.,  v.  Mayor,  17  How.  56 ;  Vandervoort  v.  Gould,  36 
IST.  Y.  639.  And  although  the  form  of  remedy  is  changed  since 
the  Eevised  Statutes,  the  principles  applicable  thereunder  to  the 
recovery  of  mesne  profits  are  still  to  be  applied  to  an  action  there- 
for.   Holmes  v.  Davis,  19  IST.  Y.  488. 

Tenants  in  common,  who  have  recovered  in  an  action  against  a 
co-tenant,  could  unite  in  an  action  for  mesne  profits.  Longen- 
dyck  V.  Burhans,  11  Johns.  461.  Eents  and  profits  cannot  be 
recovered  by  one  out  of  possession  in  an  action  to  remove  cloud 
from  title.    Bockes  v.  Lansing,  74  N.  Y.  437,  affirming  13  Hun, 
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38.  Mesne  profits  are  defined  as  those  received  while  the  prop- 
erty is  withheld  from  its  rightful  occupant,  and  when  he  recovers 
possession,  the  right  to  mesne  profits  is  said  to  follow  the  recovery. 
Sedgwick  on  Damages,  vol.  1,  p.  250. 

It  is  said  that  the  damages  are  not  limited  to  the  rent.  Extra 
damages  may  be  given.  Dewey  v.  Osborn,  4  Cow.  338.  In  an 
action  by  devisees,  their  recovery  is  limited  to  the  time  when  their 
title  accrued ;  all  claims  for  rents  and  profits,  prior  to  the  testator's 
death,  go  to  the  personal  representatives.  Hotchkiss  v.  Aid)um, 
etc.,  R.  B.  Co.,  36  Barb.  600. 

The  measure  of  damages  is  that  which  would  apply  in  an  action 
for  use  and  occupation,  what  the  premises  were  reasonably  worth 
annually,  with  interest  added;  less  than  this  would  not  give  the 
plaintiff  indemnity.  Vandervoort  v.  Oould,  36  H.  Y.  639 ;  Wood- 
hull  V.  Rosenthal,  61  IST.  Y.  382 ;  Holmes  v.  Davis,  19  JST.  Y.  488 ; 
Low  V.  Purdy,  2  Lans.  422.  When  a  defendant  delivers  posses- 
sion, he  must  also  deliver  possession  of  the  growing  crops.  Lane 
V.  King,  8  Wend.  584 ;  Jackson  v.  Stone,  13  Johns.  447 ;  Morgan 
V.  Varrick,  8  Wend.  587;  Samson  v.  Rose,  65  IST.  Y.  411.  As  to 
the  method  of  apportioning  mesne  profits,  see  Woodhull  v.  Rosen- 
thal, 61  N.  Y.  382. 

In  order  that  a  defendant  may  have  the  benefit  of  the  pro- 
visions of  §  1531,  relative  to  value  of  buildings  erected  by 
him,  they  must  have  been  built  while  he  was  holding  under  "  color 
of  title  adversely."    Barley  v.  Roosa,  35  St.  Eep.  898. 

The  right  to  mesne  profits  follows  a  judgment  in  ejectment  and 
defendant  cannot  dispute  it.  Benson  v.  Matsdorf,  2  Johns.  369; 
Jackson  v.  Randall,  11  Johns.  405  ;  Van  Allen  v.  Rogers,  2  Johns. 
Cas.  281.  And  no  defence  could  be  set  up  in  a  subsequent  action 
which  would  have  been  a  bar  in  ejectment.  After  obtaining  judg- 
ment for  possession,  plaintiff  may  bring  an  action  for  damages 
done  to  the  land  while  in  possession  of  defendant.  Pierce  v.  Tuttle, 
1  T.  &  0.  139;  on  appeal  58  N.  Y.  650.  Where  a  recovery  is 
had  in  ejectment,  and  the  plaintiff  is  put  in  possession,  if  the  judg- 
ment is  subsequently  reversed  and  the  premises  restored  to  defend- 
ant, the  action  by  defendant  for  the  rents  and  profits  during 
plaintiff's  possession  is  in  the  nature  of  an  action  for  use  and 
occupation.  S-heldon  v.  Van  Slyke,  16  Barb.  26.  Where  the 
action  is  against  the  tenant,  and  he  gives  notice  to  his  landlord, 
in  the  absence  of  proof  to  the  contrary,  the  landlord  will  be  deemed 
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to  have  assumed  the  defence  and  is  bound  by  the  judgment,  and 
an  action  may  be  maintained  against  him  for  mesne  profits  with- 
out any  other  recovery  against  him.  Van  Alstine  v.  McCarthy, 
51  Barb.  326.  The  measure  of  damages  is  the  value  of  the  use 
and  occupation  with  interest  added.  Holmes  v.  Davis,  19  N.  Y. 
488 ;  Vandervoort  v.  Gould,  36  K  Y.  639 ;  Low  v.  Pardee,  2  Lans. 
422.  It  was  said  in  Jackson  v.  Wood,  24  Wend.  443,  that,  in 
ISTew  York  city,  interest  might  be  added  quarterly  in  ascertaining 
mesne  profits.  Mesne  profits  cannot  be  recovered  for  more  than 
six  years;  the  statute  need  not  be  pleaded.  Grout  v.  Cooper,  9 
Hun,  326 ;  Jachson  v.  Wood,  24  Wend.  443 ;  Budd  v.  Walker, 
9  Barb.  493.  Defendant  can  only  be  held  for  mesne  profits  for 
the  period  of  his  occupation.  Byers  v.  Wheeler,  Hill  &  Den.  Sup. 
389. 

In  ejectment  by  a  tenant  for  years,  if  the  plaintiff's  title  expire 
pending  the  action,  he  is  entitled  to  recover  the  value  of  the  lease 
from  the  time  of  the  unlawful  entry  for  the  residue  of  the  term. 
Woodhull  V.  Rosenthal,  61  N.  Y.  382.  See  same  case  for  method 
of  arriving  at  damages  under  peculiar  circumstances.  Where 
plaintiff  claims  mesne  profits,  it  is  too  late  on  the  trial  to  object  to 
the  form  and  particularity  with  which  his  allegations,  with  respect 
thereto,  are  made.    Candee  v.  Burhe,  10  Hun,  350. 

In  trespass  for  mesne  profits,  a  bona  fide  purchaser  may  be 
allowed  the  value  of  improvements  made  in  good  faith.  Thompson 
V.  Bower,  60  Barb.  463.  The  provisions  of  the  Code,  §§  1496 
and  1531,  providing  for  a  recovery  in  an  action  of  ejectment,  as 
damages  for  withholding  the  property,  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation  of  the  property,  may  be  re- 
garded as  the  legislative  definition  of  the  ancient  technical  term 
"  mesne  profits."  The  owner  of  the  property  withheld  is  not 
confined  to  the  rents  actually  received  by  the  party  required  to 
make  restitution ;  the  ovmer  should  have  either  these  or  the  rental  , 
value,  as  may  be  just  under  the  circumstances.  The  mesne  profits 
consist  of  the  net  rents  and  rental  value  or  value  of  the  use  and 
occupation,  and  in  ascertaining  either,  all  necessary  payments  for 
taxes  and  ordinary  repairs  are  to  be  deducted.  Wallace  v.  Berdell, 
101  'N.  Y.  13.  Where  a  vendor  refuses  to  deliver  possession  to 
a  vendee,  it  seems  the  remedy  is  ejectment,  in  which  the  vendee 
may  recover  mesne  profits.    Preston  v.  Hawley,  101  N".  Y.  586. 

A  defendant  who  entered  in  good  faith,  and  made  permanent 
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and  valuable  improvements,  may  apply  their  value  to  the  extinc- 
tion of  plaintiff's  claim  for  mesne  profits.  Bedell  v.  Shaw,  59 
N.  Y.  46.  It  seems,  one  who  has  put  improvements  upon  the  lands 
of  another,  is,  at  the  best,  only  allowed  to  thereby  mitigate  the 
damages  by  offsetting  them  to  the  extent  of  the  rents  and  profits 
claimed ;  to  do  this  he  must  be  a  bona  fide  occupant ;  he  cannot  be 
allowed  them  if  he  has  acted  with  knowledge  of  the  owner's  rights. 
Wood  V.  Wood,  83  K  Y.  575.  See  Woodhull  v.  Rosenthal,  61 
N.  Y.  382.  Where,  during  the  pendency  of  an  action  of  ejectment 
brought  by  a  lessor  against  a  lessee  under  a  condition  giving  a 
right  to  re-enter  for  non-payment  of  rent,  the  lessee  sub-lets  to 
one  who,  with  full  knowledge  of  the  facts,  puts  in  a  crop  which 
is  harvested,  but  not  removed  at  the  time  the  lessor  is  put  in 
possession,  under  a  judgment  in  ejectment  the  crop  belongs  to  the 
lessor.    Samson  v.  Rose,  65  N.  Y.  411. 

The  right  of  the  true  owner  of  lands  is  suspended  as  to  recovery 
of  rents  and  profits  until  he  regains  the  right  of  possession.  Boches 
V.  Lansing,  74  1^.  Y.  437.  Trespass  for  mesne  profits  may  be 
maintained  by  one  tenant  against  another  as  a  necessary  sequence 
to  a  judgment  in  ejectment.  Longendyck  v.  Burhans,  11  Johns. 
461.  But  only  where  there  has  been  an  ouster.  Dresser  v.  Dresser, 
40  Barb.  300.  A  claim  for  improvements  under  section  1531 
does  not  constitute  a  cause  of  action,  but  a  counterclaim.  Pierson 
V.  Safford,  30  Hun,  521. 

Where  suit  is  brought  to  recover  possession  of  real  property 
and  mesne  profits  from  one  who  has  discharged  a  paramount  in- 
cumbrance in  good  faith,  and  in  ignorance  of  the  existence  of  the 
facts  upon  which  the  claim  for  possession  and  mesne  profits  is 
based,  such  holder  is  entitled  to  reimbursement  for  sums  paid  out 
by  him  in  good  faith  in  order  to  protect  the  property,  and  to  have 
the  same  set  off  against  the  use  and  occupation.  Clute  v.  Em- 
merich,  26  Hun,  10,  citing  Misner  v.  Beehman,  50  W.  Y.  338. 

A  plaintiff  is  not  entitled  to  recover  mesne  profits  or  damages 
for  the  wrongful  withholding,  until  his  right  to  recover  the 
premises  is  established  and  then  only  for  the  six  years  last,  preced- 
ing the  trial.  Oas  Light  Co.  v.  Rome,  etc..  Railroad  Co.,  24  St. 
Rep.  154,  51  Hun,  119,  5  IST.  Y.  Supp.  559. 

Plaintiff  is  entitled  to  damages  up  to  the  date  of  the  recovery 
and  is  not  limited  to  the  recovery  of  damages  up  to  the  date  of 
bringing  the  action.    Danziger  v.  Boyd,  120  N.  Y.  628 ;  s.  c.^  30 
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St.  Rep.  889,  affirming  12  St.  Rep.  64.  This  is  in  accordance 
with  the  rule  in  Vandervoort  v.  Gould,  36  N.  Y.  646.  But  where 
the  premises  are  surrendered  pending  the  litigation,  plaintiff  is 
only  entitled  to  recover  damages  up  to  the  time  of  such  surrender. 
Gilman  v.  Oilman,  111  N.  Y.  265,  and  it  is  held  in  Danziger  v. 
Boyd,  on  hearing  below,  54  Supr.  365,  that  plaintiff  can  only 
recover  from  time  of  taking  title. 

Evidence  of  rental  value  is  proper  in  an  action  to  recover  real 
property.  White  v.  Wheeler,  22  St.  Rep.  854.  See,  also,  Danziger 
V.  Boyd,  54  Supr.  365. 

Where  ejectment  was  brought  against  a  railroad  company  to 
recover  land  constituting  part  of  the  public  highway  in  front  of 
plaintiff's  premises  and  pending  the  action,  the  land  was  con- 
demned by  the  railroad  corporation,  it  was  held  that  plaintiff  was 
not  entitled  to  recover  more  than  nominal  damages  for  the  with- 
holding of  the  land  from  his  possession  from  the  time  of  the  rail- 
road company's  first  use  thereof  to  the  time  of  the  award  by  the 
Commissioners  of  Appraisal.  Judge  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  56  Hun,  60 ;  s.  c,  29  St.  Rep.  475. 

The  distinction  which  formerly  existed  between  damages  for 
wrongful  withholding  of  land,  recoverable  in,  and  only  in,  an 
action  of  ejectment,  and  the  mesne  profits  which  might  be  recov- 
ered in  an  action  of  ejectment  or  in  a  subsequent  action  is  abol- 
ished by  the  Code  of  Civil  Procedure.  Gas  Light  Co.  v.  Rome, 
etc.,  B.  R.  Co.,  51  Hun,  119 ;  s.  c,  5  IST.  Y.  Supp.  459,  24  St 
Rep.  154. 

Where  land  is  taken  by  eminent  domain,  by  the  State  or  by 
one  of  its  divisions  pusi;ant  to  its  authority  for  public  use,  benefits 
may  be  set  off  not  only  to  the  damages  to  the  remainder  but  also 
against  the  value  of  the  part  taken.  Eldridge  v.  City  of  Bingham,- 
ton,  30  St.  Rep.  1007. 

Where  a  person  built  a  house  believing  herself  to  be  the  owner 
of  the  premises,  and  made  improvements  without  reference  to  the 
other  owners,  whose  rights  she  disputed,  it  was  held  that  she  was 
not  entitled  to  the  sum  laid  out  by  her  for  permanent  improve- 
ments.   Stephenson  v.  Cotter,  25  St.  Rep.  74. 

A  defendant  is  not  entitled  to  set  off  improvements  made  after 
he  was  expressly  notified  of  plaintiff's  claim  and  while  claiming  to 
hold  exclusive  of  it.    Henderson  v.  Scott,  6  Civ.  Pro.  R.  39. 

The  party  recovering  should  have  either  the  rents  and  profits 
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received,  or  the  rental  value,  as  may  be  just,  but  all  necessary 
expenses  for  taxes  and  ordinary  repairs  are  to  be  deducted.  Wal- 
lace V.  Berdell,  101  N.  Y.  13 ;  s.  c,  8  Civ.  Pro.  363. 

A  party  need  not  pay  mesne  profits  as  a  condition  of  granting 
a  new  trial.    Bisley  v.  BicCj  11  Civ.  Pro.  P.  367. 

While  under  the  former  Code  only  damages  for  withholding 
possession  were  incidental  to  a  recovery  by  plaintiff  in  the  action 
of  ejectment,  and  the  claim  of  rents  and  profits  or  for  value  of  the 
use  and  occupation  was  a  separate  and  distinct  claim  and  so  re- 
quired to  be  separately  pleaded,  by  the  present  Code,  §§  484, 
1496  and  1497,  this  requirement  is  dispensed  with  and  the  inci- 
dental damages  plaintiff  is  entitled  to  recover  under  his  general 
demand,  includes  the  rents  and  profits  or  valiie  of  the  use  and 
occupation  from  the  time  of  the  commencement  of  the  action. 
Where,  in  such  an  action,  the  landlord  was  made  sole  defendant 
and  answered  denying  simply  the  allegations  in  the  complaint, 
demanding  right  to  immediate  possession  and  that  such  possession 
was  wrongfully  withheld  by  defendant,  it  was  held  that  it  was 
not  error  to  confine  defendant  upon  the  trial  to  the  questions  so 
presented ;  that  they  having  been  presented  upon  sufficient  evidence 
in  plaintiff's  favor,  a  judgment  was  proper  awarding  him  posses- 
sion, and  that  under  the  general  demand  for  damages,  plaintiff 
was  properly  allowed  to  prove  and  recover  the  annual  rental  of 
the  premises  from  the  date  of  the  commencement  of  the  action  to 
the  time' of  trial.  It  seems,  however,  a  recovery  of  these  items  as 
part  of  the  damages  included  in  the  general  demand  for  a  time 
prior  to  the  commencement  of  the  action,  would  not  be  proper. 
Clason  v.  Baldwin,  129  K  Y.  183,  37  St.  Eep.  213,  modifying 
and  affirming  56  Hun,  326. 

Where  the  court  granted  a  motion  by  plaintiff  for  the  direction 
of  a  verdict,  which  asked  for  mesne  profits  from  the  beginning 
of  the  action  to  the  time  of  trial,  and  the  computation  was  made 
on  the  basis  of  those  dates,  it  was  held  that  an  observation  of  the 
judge  in  addressing  the  jury,  that  plaintiff  was  entitled  to  such 
profits  for  six  years  before  the  commencement  of  the  action,  was 
to  be  disregarded  and  afforded  no  ground  for  reversal.  Clason  v. 
Baldwin,  68  Hun,  404,  52  St.  Eep.  748,  23  Supp.  50,  affirmed, 
152  IST.  Y.  204. 

Where  a  railroad  corporation  has  possession  of  land  upon  which 
its  road  was  constructed  in  the  usual  manner,  the  owner  of  such 
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land  may  maintain  an  action  of  ejectment  to  recover  the  posses- 
sion of  his  land  so  -appropriated,  and  in  such  action  plaintiff  will, 
on  recovering  judgment  for  possession,  be  entitled  to  recover  dam- 
ages for  withholding  the  property  and  the  rents  and  profits  or 
value  of  the  use  and  occupation  by  inserting  proper  allegations 
for  that  purpose  in  the  complaint,  and  in  such  case  an  equity  ac- 
tion for  injunctive  relief  is  not  maintainable.  Thomas  v.  Grand 
View  Beach  R.  B.  Co.,  76  Hun,  603. 

In  Chace  v.  Lamphere,  51  St.  Eep.  108,  it  was  held  that  the 
court  erred  in  permitting  plaintiff  to  recover  for  withholding  the 
premises  for  a  period  of  six  years  prior  to  the  commencement  of 
the  action  and  also  from  the  time  of  the  commencement  of 
the  action  down  to  the  rendition  of  the  judgment,  making  about 
twelve  years,  holding  he  was  only  entitled  to  recover  for  the  period 
of  six  years ;  he  would,  however,  be  entitled  to  interest  upon  such 
damages  from  the  time  of  the  commencement  of  the  action,  citing 
Gas  Light  Co.  v.  Rome,  Watertown  and  Ogdenshwgh  R.  R.  Co., 
61  Hun,  119,  24  St.  Eep.  154,  5  Supp.  459. 

Where,  in  an  action  of  ejectment,  the  plaintiff  recovers  but  fails 
to  prove  any  damages  resulting  from  an  unlawful  withholding  of 
the  land,  he  should  be  awarded  nominal  damages  only.  Sackett 
V.  Thomas,  4  App.  Div.  447,  38  Supp.  608. 

The  six-year  period  referred  to  in  this  section  is  to  be  computed 
with  reference  to  the  time  of  the  commencement  of  the  action,  so 
that  plaintiff  may  recover  for  six  years  before  the  commencement 
of  the  action  and  during  its  pendency.  Where  the  summons  was 
served  on  tenants  of  the  property,  and  was  subsequently  served 
on  the  owner  claiming  title,  the  action  was  not  commenced  against 
him  under  §  1531  until  service  upon  him.  Fagan  v.  McDonnell, 
115  App.  Div.  89,  100  Supp.  641. 

Where  it  appeared  that  defendant  had  paid  interest  on  a  mort- 
gage executed  on  the  property  by  plaintiff,  defendant  was  entitled 
to  be  reimbursed  the  interest  so  paid.  Fagan  v.  McDonnell,  115 
App.  Div.  641,  100  Supp.  641. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  real  prop- 
erty is  entitled  to  recover  damages  for  wrongfully  withholding  the 
property  in  suit  for  six  years  before  the  commencement  of  the 
action,  if  it  has  been  wrongfully  withheld  for  that  time,  and  also 
for  the  time  that  elapses  after  action  and  before  the  final  trial  and 
judgment  (§§  1496,  1497),  and  it  not  limited  by  §  1531  to  a 
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recovery  for  a  term  not  exceeding  six  years  immediately  preceding 
the  commencement  of  the  action.  Willis  v.  McKinnon,  178  N.  Y. 
451,  affirming  79  App.  Div.  249,  79  Supp.  936. 

It  was  held  in  Clason  v.  Baldwin-,  129  N.  Y.  183,  cited  and 
followed  in  Deering  v.  Biley,  38  App.  Div.  164,  56  Supp.  704, 
affirmed,  167  E".  Y.  184,  that  the  commencement  of  an  action  of 
■  ejectment,  where  the  complaint  demands  damages  for  withholding 
of  the  possession  is  sufficient  to  apprize  the  defendant  to  prepare 
to  meet  plaintiff's  proofs  as  to  damages  for  the  withholding. 

The  rule  in  actions  of  ejectment  is  that  damages  for  withhold- 
ing shall  include  rents  and  profits,  or  the  value  of  the  use  and 
occupation  of  the  property.  This  is  the  rule,  when  applied  to 
cases  of  trespass,  where  it  is  deliberate,  intentional,  and  continu- 
ous. De  Caonp  v.  Bullard,  159  N.  Y.  450,  affirming  33  App. 
Div.  627,  53  Supp.  1102. 

Damages  cannot  be  recovered  for  withholding  possession  of 
property  or  for  rents  and  profits  and  use  and  occupation,  if  plain- 
tiffs do  not  make  demand  therefor  in  the  complaint.  Wait  v. 
Eudson  Valley  By.  Co.,  43  Misc.  304,  88  Supp.  825. 

Damages  for  withholding  property  cannot  be  recovered  in  an 
action  in  ejectment  unless  alleged  in  the  complaint.  Pfeffer  v. 
Kling,  58  App.  Div.  179,  68  Supp.  641,  distinguishing  Clason  v. 
Baldwin,  129  E".  Y.  183  (190),  152  N.  Y.  204  (58  App.  Div. 
179,  affirmed,  171  IST.  Y.  668,  without  opinion). 

In  an  action  brought  by  the  grantor  against  his  grantee  to  re- 
cover premises  by  reason  of  breach  of  condition  subsequent  con- 
tained in  a  deed,  if  the  defendant  was  in  possession  of  the  prem- 
ises, the  plaintiff  is  entitled  by  way  of  damages  to  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation  of  the  land  from 
the  commencement  of  the  action.  Trustees  of  Union  College  v. 
City  of  New  Yorh,  173  N.  Y.  38,  affirming  65  App.  Div.  553, 
73  Supp.  51. 

Sub.  2.    When  Receiver  Appointed. 

The  court  will  not,  pending  an  action  of  ejectment  at  the  in- 
stance of  the  plaintiff,  appoint  a  receiver  of  the  rents  of  the 
premises  in  suit  unless  equities  appear.  People  v.  Mayor,  10 
Abb.  Ill ;  Thompson  v.  Sherrard,  35  Barb.  593 ;  Cruemsey  v. 
Powers,  9  Hun,  78 ;  Burdell  v.  Burdell,  54  How.  91 ;  Corey  v. 
Long,  12  Abb.  (IST.  S. )  427.  See,  however,  Sheridan  v.  Jackson, 
5  Week.  Dig.  443 ;  Ireland  v.  Nichols,  37  How.  222.     In  Rogers 
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V.  Marshall^  6  Abb.  (N.  S.)  457,  a  receiver  was  appointed  in  an 
action  to  set  aside  a  conveyance  where  it  was  shown  defendants 
were  irresponsible,  and  were  collecting  rents,  and  the  premises 
were  deteriorating  in  value  owing  to  the  neglect  of  defendants, 
citing  People  v.  Mayor,  10  Abb.  Ill,  as  an  authority  in  point. 

The  appointment  of  a  receiver  of  rents  and  profits  pending  the 
litigation,  is  improper  in  an  action  of  ejectment  brought  against 
one  in  possession  under  a  contract  of  sale.  Such  remedy  is  in- 
consistent with  the  nature  of  the  action  and  the  relief  sought. 
LaBau  v.  liibetwohl,  39  St.  Rep.  855,  following  Thompson  v. 
Sherrwrd,  35  Barb.  593,  citing  Guernsey  v.  Powers,  9  Hun,  78 ; 
Burdell  v.  Burdell,  54  How.  91. 

Where  defendant  in  ejectment  in  order  to  avoid  the  appoint- 
ment of  receiver  gave  an  undertaking  to  secure  the  rents,  and  on 
the  trial  the  defendant  succeeded,  but  judgment  was  reversed  and 
plaintiff  finally  had  judgment  for  possession  and  the  rental  value, 
it  was  held  that  the  undertaking  was  not  merged  in  or  superseded 
by  the  first  judgment  but  remained  operative  and  could  be  en- 
forced.    Clide  V.  Knies,  102  N.  Y.  377. 

ARTICLE    XII. 

RIGHT  TO  RECOVER  AGAINST  OCCTJPANTS  SEPARATELY. 

§  15 16.  J?ule  when  there  are  distinct  occupants,  592. 
§  1517.    The  last  section  qualified,  592. 

§  1518.    When  plaintiff  may  recover  against  one  defendant  subject  to  rights 
of  others,  593. 

§   1516.  Bnle  vrhen  there  are  distinct  occupants. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in  the  answer  of 
either  of  them,  that  he  occupies  in  severalty,  or  that  he  and  one  or  more  of  his 
co-defendants  occupy  jointly,  one  or  more  distinct  parcels,  and  that  one  or 
more  other  defendants  possess  other  parcels,  in  severalty  or  jointly,  the 
court  may,  in  its  discretion,  upon  the  application  of  the  plaintiff,  and  upon 
such  terms  as  justice  requires,  direct  that  the  action  be  divided  into  as  many 
actions  as  are  necessary.  If  the  action  is  not  so  divided,  and  it  appears  upon 
the  trial,  that  the  allegation  is  true,  the  plaintiff  must  before  the  evidence  is 
closed,  elect  against  which  defendant  or  defendants  he  will  proceed;  and  a 
judgment  dismissing  the  complaint  must  thereupon  be  rendered,  in  favor  of 
the  other  defendants. 

§   1517.  Tlie  last  section  qualified. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more  defendants 
occupy  different  apartments  in  a  building.  In  such  a  case,  in  an  action  to 
recover  the  building  and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  all  the  defendants  who  are  liable  to  him. 
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§  1518.  When  plaintiff  may  recover  against  one  defendant  snb- 
ject  to  rights  of  others. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or  more  defend- 
ants, answering  as  therein  prescribed,  hold  under  another  defendant,  and  the 
plaintiff  elects  to  proceed  against  the  latter,  subject  to  the  rights  and  interests 
of  the  former.  In  such  a  case,  the  proceedings  against  the  defendant  so 
answering  must  be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers 
final  judgment  against  the  defendant,  under  whom  they  hold,  the  judgment 
operates  as  a  transfer  to  the  plaintiff  of  that  defendant's  right,  title,  and 
interest,  and  the  costs  of  the  defendant  or  defendants  so  answering  are  in  the 
discretion  of  the  court. 

Section  1517  is  said  by  the  codifiers  to  be  new,  but  in  accord- 
ance with  Pearce  v.  Colden,  8  Barb.  522,  affirmed,  svib  nom. 
Pearee  v.  Ferris,  10  N.  Y.  280. 

Where  conveyances  were  of  separate  parcels:  to  different  per- 
sons it  was  held  that  plaintiff  could  not  bring  a  joint  action  against 
his  grantees,  and  the  purchaser  from  one  of  them.  Voorhis  v. 
VoorMs,  24  Barb.  150. 

Under  the  Revised  Statutes,  where  in  an  action  against  four 
defendants  to  recover  possession  of  land,  the  complaint  stated  that 
one  of  them  originally  claimed  title  to  the  premises  and  the  others 
were  in  possession  under  him,  and  that  the  defendants  unjustly 
withheld  the  possession  from  the  plaintiff,  the  answer  merely 
denied  the  allegation  of  the  complaint,  as  to  withholding  posses- 
sion, and  alleged  that  the  one  was  the  owner  of  and  entitled  to 
possession  of  the  premises;  on  the  trial  it  was  proved  by  the  de- 
fendants, subject  to  objection,  that  they  occupied  severally  dis- 
tinct parcels  of  the  premises.  Held,  that,  under  the  pleadings, 
the  plaintiff  was  entitled  to  recover  against  all  the  defendants. 
Fosgate  v.  Herkimer,  etc.,  Co.,  12  N.  Y.  580.  It  was  held  in 
Dillaye  v.  Wilson,  43  Barb.  261,  that  the  fact  that  defendants 
occupied  distinct  portions  in  severalty  was  matter  of  defence  and 
must  be  set  up  by  way  of  an  answer. 

ARTICLE    XIII. 

WHEN  ACTION  WTLL  BE  SEVERED. 

§  1521.  Abatement  of  action,  593. 

§  1522.  Action  to  he  divided,  when  different  persons  succeed  to  different 

parcels,  594. 
§  1523.  Id.  J  when  different  persons  succeed  to  real  property  and  to  rents 

and  profits ,  594. 

§  1521.  Abatement  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as  applied  to  an 
action  specified  in  this  article,  are  subject  to  the  qualification  that  the  court 
Actions,  Vol.  1—38 
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may,  in  its  discretion,  proceed  as  prescribed  either  in  that  title  or  in  the  next 
two  sections. 

§  1522.  Action  to  be  divided,  irhen  different  perBons  succeed  to 
different  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed  to  the  decedent's 
title  to,  or  interest  in,  different  distinct  parcels  of  the  property  sought  to  be 
recovered,  the  court  may,  upon  motion,  and  upon  such  terms  as  justice 
requires,  direct  that  the  action  be  divided  into  as  many  actions  as  are  neces- 
sary; and  that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or  in 
each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant,  as  the  case 
requires,  in  an  action  relating  thereto. 

§  1523.  Id.;  vrhen  different  persons  succeed  to  real  property  and 
to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding  the  property, 
and,  upon  the  death  of  a  party,  different  persons  succeed  to  the  decedent's 
right  or  liability  for  those  damages,  and  to  his  title  to  or  interest  in  the  prop- 
erty, the  court  may,  upon  motion  made  upon  notice  to  the  persons  to  be 
affected,  and  upon  such  terms  as  justice  requires,  direct  the  action  to  be 
divided  into  two  actions,  one  to  recover  the  possession  of  the  property,  with 
the  rents  and  profits  thereof  accruing  after  the  decedent's  death,  the  other 
to  recover  the  damages  accruing  before  his  death;  and  that  the  successor  in 
interest  of  the  decedent,  with  respect  to  the  cause  of  action  in  each  action, 
be  substituted  as  plaintiff  or  defendant  therein,  as  the  case  requires. 

Where  plaintiff  dies  and  his  heir  applies  for  leave  to  continue 
the  action,  it  is  not  necessary  that  the  widow  should  join  in  the 
petition  or  be  made  a  party.  Ash  v.  Cook,  3  Abb.  389.  As  to 
renewal  and  continuing  of  action  of  ejectment  after  verdict,  where 
some  of  the  grantors  in  whose  name  it  is  brought  have  died,  see 
Doherty  v.  Maisell,  9  Civ.  Pro.  R.  103.  The  parties  seeking  to 
continue  the  action  must  show  that  they  have  succeeded  to  such 
title  as  the  plaintiff  had.  St.  John  v.  Grool,  10  How.  253. 
Where  one  from  whom  land  has  been  wrongfully  taken,  died  with- 
out recovering  possession,  it  was  held  that  all  damage  done  to  the 
estate,  and  for  the  rents  and  profits  down  to  the  time  of  his  death, 
went  to  his  executor  and  belonged  to  his  personal  estate.  Hotch- 
hiss  V.  Auburn,  etc.,  R.  R.  Co.,  36  Barb.  600. 

In  ejectment  on  behalf  of  several  plaintiffs,  if,  after  judgment, 
one  of  the  plaintiffs  dies,  execution  may  issue  in  the  names  of  all 
the  plaintiffs.     Howell  v.  Eldredge,  21  Wend.  678. 

The  death  of  the  defendant  in  ejectment  after  verdict  does  not 
abate  the  action.  Judgment  may  be  entered  as  of  the  date  of  the 
recovery  of  the  verdict.  Diefendorf  v.  House,  9  How.  243. 
When  a  grantee  in  land  in  the  adverse  possession  of  another  brings 
ejectment  in  the  name  of  his  grantor  and  dies,  the  action  may  be 
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continued  in  the  name  of  his  devisee.  Ward  v.  Reynolds,  62  How. 
183. 

In  Moseley  v.  Moseley,  11  Abb.  105 ;  Puinam  v.  Van  Buren,  7 
How.  31 ;  Kissam  v.  Hamilton,  20  How.  369,  under  the  Code  of 
Procedure,  it  was  held  that  the  death  of  a  sole  defendant  abated 
the  action.  As  to  right  of  action  against  a  party  acquiring  a 
defendant's  title  pending  the  litigation,  see  Moseley  v.  Albany 
Northern  B.  B.  Co.,  14  How.  71.  As  to  what  is  necessary  to  be 
shown  on  application  to  revive  action,  see  Boynton  v.  Hoyt,  1 
Den.  53. 

An  action  in  ejectment  having  been  brought  by  plaintiff  and 
his  sister  as  tenants  in  common,  the  sister  died  leaving  by  will  all 
her  property  to  her  husband  and  the  will  was  contested ;  held  that 
a  severance  of  the  action  of  ejectment  was  proper.  Bead  v. 
Simon,  46  St.  Kep.  729,  22  Civ.  Pro.  196,  19  Supp.  457. 

The  provision  for  the  severance  of  an  action  of  ejectment  is  for 
plaintiff's  benefit  and  is  to  be  made  by  plaintiff  and  is  not  avail- 
able to  defendant.  Hennessy  v.  Pawlsen,  12  Misc.  384,  67  St. 
Bep.  343,  33  Supp.  638,  147  K  Y.  255. 

AKTICLE     XIV. 

EVIDENCE. 

Subd.  I.    When  ouster  to  be  proved,  595. 

§  15 15.    When  ouster  to  be  proved,  595. 
Subd.  2.    What  evidence  is  necessary  and  proper  in  ejectment,  598. 

Sub.  1.    When  Ouster  to  be  Proved. 

§  1515.  When  ouster  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint  tenant, 
against  his  co-tenant,  the  plaintiff,  besides  proving  his  right,  must  also  prove 
that  the  defendant  actually  ousted  him,  or  did  some  other  act,  amounting  to 
a  total  denial  of  his  right. 

See  §  368,  Code,  as  to  what  constitutes  adverse  possession  be- 
tween co-tenants. 

To  establish  an  adverse  possession  by  one  tenant  in  common 
such  as  will  effect  the  ouster  of  his  co-tenant,  notice  in  fact  to  the 
latter,  of  the  adverse  claim,  is  required,  or  unequivocal  acts,  open 
and  public,  making  the  possession  so  visible,  hostile,  exclusive, 
and  notorious  that  notice  may  fairly  be  presumed.  The  giving  and 
receiving  a  deed  of  a  part  of  the  premises  by  a  co-tenant  is 
not  in  itself  an  act  so  hostile  to  the  rights  of  the  co-tenants  as  to 
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make  an  adverse  possession.  Edwards  v.  Bishop,  4  N.  Y.  61; 
Cidver  v.  Rhodes,  87  N.  Y.  348.  Tte  general  rule  is  that  the 
possession  of  one  tenant  in  common  is  the  possession  of  his  co- 
tenant;  Humbert  v.  Trinity  Church,  24  Wend.  587;  and  one 
tenant  in  common  is  justified  in  taking  possession  of  the  com- 
mon property  even  though  by  stealth,  if  accomplished  without 
breach  of  the  peace.  Wood  v.  Phillips,  43  N.  Y.  152.  And  it  is 
held  that  one  co-tenant  acts  as  agent  for  all  the  others.  Ward  v, 
Warren,  82  N.  Y.  265.  The  possession  of  one  tenant  in  common 
never  bars  that  of  his  co-tenants  since  possession  by  a  tenant  in 
common  and  not  adversely  is  in  support  of  the  common  title. 
Kathan  v.  Rockwell,  16  Hun,  90 ;  Jackson  v.  Tibhitts,  9  Cow.  241, 
The  defendant  must  show  himself  a  tenant  in  common  before 
plaintiif  is  put  to  proof  of  ouster.  Oillett  v.  Stanley,  1  Hill, 
121;  Sharp  v.  Ingraham,  4  Hill,  116.  It  is  said  that  a  co-tenant 
or  one  claiming  under  him  is  the  only  party  entitled  to  insist  on 
such  proof.     Arnot  v.  Beadle,  Hill  &  Denio's  Sup.  181. 

The  denial  of  plaintiff's  right  must  be  such  as  to  amount  to  a 
disseizin  of  the  co-tenant  or  as  will  establish  an  adverse  posses- 
sion. Siglar  v.  Van  Riper,  10  Wend.  414;  Edmunds  v.  Bishop, 
4  N.  Y.  61 ;  Sparks  v.  Leavy,  19  Abb.  364. 

An  entry  on  the  land  claiming  the  entire  property,  denial  of 
possession  to  co-tenant,  sale  of  farm  to  a  stranger  and  appropria- 
tion of  proceeds,  is  an  ouster.     Clapp  v.  Bromagham,  9  Cow.  530. 

See,  also,  Jackson  v.  Smith,  13  Johns.  406,  and  both  eases  com- 
mented upon.  Culver  v.  Rhodes,  87  N.  Y.  352,  which  holds  that 
to  effect  the  ouster  of  a  co-tenant  there  must  be  "  an  actual,  visible, 
continued,  notorious,  distinct,  and  hostile  possession,"  and  reviews 
the  authorities  on  the  point. 

Actual  and  exclusive  possession  of  the  property  claiming  the 
whole,  taking  title  from  a  hostile  source  as  against  a  co-tenant, 
exclusive  claim  of  title  while  in  possession,  exclusive  of  co-tenants, 
each  constitutes  an  ouster.  Florence  v.  Hopkins,  46  N".  Y.  182; 
Clark  V.  Crego,  47  Barb.  617;  Phelan  v.  Kelly,  25  Wend.  395; 
Grim  v.  Dyar,  3  Duer,  354;  Smith  v.  Burtis,  9  Johns.  174;  Jack- 
son V.  Brink,  5  Cow.  483 ;  Trustees  of  Church  v.  Johnson,  66 
Barb.  119;  Valentine  v.  Northrup,  12  Wend.  494;  Henderson  v. 
Scott,  25  Hun,  303 ;  Miller  v.  Piatt,  5  Duer,  272 ;  Jackson  v.  Tih 
litis,  9  Cow.  241 ;  Humbert  v.  Trinity  Church,  24  Wend.  587. 
A  conveyance  of  the  whole  property,  made  by  one  or  two  co-ten- 
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ants,  to  a  grantee  who  claims  to  own  the  whole  is  an  ouster.  Hen- 
derson V.  Scott,  6  Civ.  Pro.  R  39. 

In  Preston  v.  Smallwood,  48  St.  Eep.  199,  it  was  held  that  the 
facts  did  not  justify  finding  of  an  ouster. 

One  tenant  in  common  cannot  maintain  ejectment  against  his 
co-tenant  without  proof  of  actual  ouster,  or  some  act  amounting 
to  a  total  denial  of  his  right.  Sharp  v.  Ingraham,,  4  Hill,  116 ; 
Edwards  v.  Bishop,  4  N.  Y.  61.  It  is  sufficient  if  the  possession 
is  adverse  and  exclusive.  Clason  v.  Rankin,  1  Duer,  337 ;  Church 
of  North  Greig  v.  Johnson,  66  Barb.  119.  But  heirs  obtaining 
exclusive  possession  from  their  ancestor  cannot  set  up  adverse 
possession  against  co-heirs.     Phelan  v.  Kelly,  25  Wend.  389. 

Open,  notorious,  and  exclusive  possession  of  property  by  one 
claiming  to  be  a  co-tenant  only  with  accompanying  acts  and  open 
claims  of  title,  indicating  publicly  an  intention  publicly  to  hold 
the  same  adversely,  and  the  fact  that  no  objection  was  made  to 
such  occupancy  and  claims,  for  a  period  of  thirty-two  years,  was 
held  to  give  the  holder  title  to  the  property  by  adverse  possession. 
That  the  execution  of  a  deed  of  other  lands  by  such  holder  jointly 
with  plaintiff,  after  he  had  gained  title  by  adverse  possession,  con- 
taining admissions  in  derogation  to  such  title,  was  not  sufficient 
to  defeat  the  title  or  operate  as  an  estoppel.  Cole  v.  Lester,  48 
Misc.  13,  96  Supp.  67. 

A  co-tenant  of  real  property  may  acquire  title  to  the  interests 
of  the  other  co-tenants  by  adverse  possession,  but  in  order  to  do 
so  the  possession  must  be  open  and  notorious  and  coupled  with 
an  assertion  of  exclusive  and  hostile  ownership.  A  presumption 
that  a  person  is  occupying  as  co-tenant,  may  be  overcome  by  the 
character  of  the  possession.  Zapf  v.  Carter,  70  App.  Div.  395, 
75  Supp.  197,  appeal  dismissed,  176  IS^.  Y.  576. 

If  one  tenant  in  common  assumes  to  sell  and  convey  the  entire 
estate,  apparently  doing  so,  and  his  grantee  assumes  to  take  it 
and  comes  into  possession,  possession  then  taken  and  held  by  him 
may  be  treated  as  an  ouster  of  the  co-tenants,  and  constitutes 
adverse  possession.  Sweetland  v.  Buell,  164  N.  Y.  541,  affirm- 
ing 89  Hun,  543,  35  Supp.  346. 

Where  four  parties  divided  property,  three  of  the  deeds  carry- 
ing out  the  agreement  were  in  existence,  but  the  fourth  could 
not  be  found,  but  there  was  evidence  that  it  had  been  acquiesced 
in  by  the  position  of  the  fourth  party  and  his  grantees,  it  was 
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held  that  there  was  a  good  title  by  adverse  possession.  Pope  v. 
Thrall,  33  Misc.  44,  68  Supp.  137. 

In  ejectment  by  a  co-tenant,  answer  denying  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  plaintiff's  interest,  and 
an  allegation  of  title  and  possession  in  defendant  co-tenant,  is  an 
ouster  within  §  1515.  Petersen  v.  DeBaun,  36  App.  Div.  259; 
55  Supp.  249. 

It  seems  where  a  plaintiff  claims  absolute  title  to  the  whole  of 
the  premises,  and  defendant  an  undivided  interest  therein,  it  is 
unnecessary  for  the  latter  to  prove  ouster;  but  if  necessary,  such 
proof  is  supplied  by  defendant's  claim  of  title  in  himself  under 
a  deed  from  a  hostile  source.  O'Donoghue  v.  Boies,  159  'E.  Y. 
87,  affirming  92  Hun,  3,  37  Supp.  961. 

Where  one  co-tenant  is  in  actual  possession  of  the  premises  and 
has  in  various  ways  persisted  in  asserting  title  to  the  whole  prem- 
ises and  the  right  to  possession,  exclusive  of  the  other,  this  will 
entitle  the  co-tenant  to  maintain  ejectment,  Whitenfum  v.  Hyland, 
40  St.  Eep.  575. 

Sub.  3.    What  Evidence  is  Necessary  and  Proper  in  Ejectment. 

One  bringing  ejectment  must  show  clearly  that  the  lands  in 
suit  are  included  in  the  description.  Finelite  v.  Sinnot,  5  !N.  Y. 
Supp.  439. 

Plaintiff  must  show  that  he  or  his  ancestor's  predecessor  or 
grantor  was  seized  or  possessed  of  the  premises  within  twenty 
years  before  the  commencement  of  the  action,  but  where  the  legal 
title  is  upheld  possession  is  presumed.  DoJierty  v.  Matsell,  16 
St.  Eep.  593. 

As  to  what  evidence  was  held  sufficient  in  peculiar  cases,  see 
Gallagher  v.  MdKnight,  32  St  Rep.  1098  McBoberts  v.  Berg- 
man, 32  St.  Eep.  1111. 

Proof  of  occasional  resort  to  the  lands  in  question  in  the  cutting 
of  salt  meadow  grass  is  not  sufficient  to  establish  occupancy  or 
possession  in  the  absence  of  the  deed  describing  and  including 
the  premises.  Boberts  v.  Baumgarten,  110  IST.  Y.  380;  s.  c,  18 
St.  Eep.  162. 

A  receipt  briefly  describing  the  land,  signed  by  the  mark  of  an 
alleged  grantor  without  witness,  is  not  proof  that  the  person  claim- 
ing was  ever  in  possession  of  the  deed.  Abel  v.  Brewster,  34  St. 
Eep.  402.  - 
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Statements  in  a  purchase-money  mortgage  as  to  the  dimensions 
of  the  land  conveyed  to  the  mortgagor  are  not  admissible  in  an 
action  of  ejectment  against  one  who  was  a  stranger  to  the  trans- 
action.  ■  Burke  v.  Jackson,  32  St  Eep.  364. 

Evidence  of  improvements  made  to  the  property  after  notice 
was  given  by  plaintiff  to  the  defendant  of,  the  claim  of  ownership, 
was  held  to  be  properly  excluded.  Henderson  v.  Scott,  6  Civ. 
Pro.  R.  39. 

In  an  action  of  ejectment  wherein  plaintiff  claimed  as  the  son 
and  heir-at-law  of  one  who  died  seized  of  the  premises,  the  ques- 
tion at  issue  was,  as  to  whether  the  mother  of  the  plaintiff  was, 
previous  to  his  birth,  married  to  the  owner  of  the  premises.  The 
mother  was  called  as  a  witness  for  plaintiff  to  prove  the  marriage, 
but  her  testimony  was  excluded  as  incompetent  under  §  829 
of  the  Code.  Held,  error  that  the  mother  was  not  a  person  from, 
through,  or  under  whom  plaintiff  derived  any  title  or  interest,  nor 
was  she  interested  in  the  event  of  the  action  within  the  meaning 
of  the  Code.  That  a  judgment  in  favor  of  the  plaintiff  would 
not  be  competent  evidence  either  by  way  of  admission  or  on  the 
gTOund  of  estoppel  in  favor  of  the  mother  in  an  action  brought  by 
her  to  recover  dower  in  the  premises.  A  judgment  in  favor  of  the 
father  of  the  mother  of  the  plaintiff  in  an  action  brought  against 
the  father  of  plaintiff  was  received  under  objection  and  this  was 
held  to  be  error.  Plaintiff  offered  to  prove  declarations  of  the 
alleged  father  made  long  subsequent  to  the  time  when  the  alleged 
marriage  ceremony  with  the  mother  took  place.  The  evidence 
was  excluded  below.  On  appeal  it  was  held  to  be  competent 
because  it  was  a  question  of  pedigree.  Eisenlord  v.  Glum,  126 
]Sr.  Y.  552. 

Where  the  General  Term  has  construed  a  deed  in  favor  of 
plaintiff,  the  declarations  of  the  grantor  before  the  execution  of 
the  deed  to  defendant,  tending  to  establish  a  boundary  other  than 
that  made  by  the  deed,  as  so  construed,  are  inadmissible  upon  a 
new  trial.     Harris  v.  Oakley,  26  St.  Rep.  824. 

Declarations  of  a  grantor  made  subsequent  to  the  grant,  al- 
though he  was  then  in  possession,  are  not  admissible  in  an  action 
of  ejectment  brought  by  his  grantee  to  characterize  such  posses- 
sion or  show  that  the  conveyance  was  not  intended  to  be  absolute. 
Williams  V.  Williams,  142  N.  Y.  156,  58  St.  Rep.  625. 

It  is  essential  that  the  deeds  introduced  to  show  plaintiff's  chain 
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of  title  should  contain  such  a  description  of  the  premises  granted 
as  to  enable  the  court  and  jury  to  determine  that  it  includes  the 
premises  in  question.  Jarvis  v.  Lynch,  91  Hun,  349,  36  N.  Y. 
Supp.  220,  70  St.  Eep.  794,  affirmed,  157  IST.  Y.  445. 

Where  plaintiff  shows  a  chain  of  title  from  a  source  acknowl- 
edged to  be  valid,  he  need  not  show  possession  in  each  of  the 
intermediate  grantees.  Proof  of  possession  of  two  of  them  is 
sufficient,  and  where  the  answer  admits  possession  by  defendant 
it  is  only  necessary  for  plaintiff  to  establish  his  right  to  possession. 
Arents  v.  Long  Island  B.  B.  Co.,  89  Hun,  126,  34  Supp.  1085, 
69  St.  Rep.  1,  affirmed,  156  N.  Y.  1. 

Where  an  answer  alleges  that  the  land  had  been  in  possession 
of  defendant  for  forty  years  and  used  as  a  public  square,  evidence 
of  acts  of  ownership  by  the  village  trustees  prior  to  the  date  of 
plaintiff's  deed,  is  admissible.  Mam,gami  v.  President  of  Sing 
Sing,  86  Hun,  604,  33  Supp.  843,  67  St.  Eep.  454. 

Where  the  purchaser  was  put  in  possession  under  a  contract  of 
sale,  neither  a  map  bearing  his  name  as  owner,  nor  an  agreement 
between  him  and  other  parties  as  to  a  right  of  way,  nor  a  deed  by 
his  vendor  of  adjoining  property  described  as  bounded  by  his  land, 
is  evidence  of  payment  of  the  purchase  price  or  delivery  of  the 
deed  in  an  action  of  ejectment  brought  after  the  lapse  of  thirty 
years  by  the  vendor's  heirs.  Oriswold  v.  Little,  13  Misc.  281,  34 
Supp.  703,  68  St.  Eep.  728. 

Where  monuments  existing  at  the  time  of  the  conveyance  and 
referred  to  in  such  conveyance,  have  since  disappeared,  parol  evi- 
dence of  their  location  is  competent.  A  conveyance  is  to  be  con- 
strued in  reference  to  its  visible  locative  calls,  as  marked  or  appear- 
ing upon  the  land,  in  preference  to  quantity,  course,  or  distance, 
and  any  particular  may  be  rejected  if  inconsistent  with  the  other 
parts  of  the  description  and  sufficient  remains  to  locate  the  land 
intended  to  be  conveyed.  Robinson  v.  Kime,  70  N.  Y.  154,  cited 
and  followed  Broohman  v.  Kurzman,  94  IST.  Y.  272,  with  the  quali- 
fication that  the  rule  that  a  monument  controls  other  portions  of 
the  description  in  a  deed  is  not  inflexible,  when  the  monument  is 
repugnant  to  another  of  like  character,  or  a  map  gives  other  re- 
sults. Citing  Townsend  v.  Hayt,  51  IST.  Y.  656;  Higinhotham 
V.  Stoddard,  72  E".  Y.  94.  Bobinson  v.  Kime,  70  IST.  Y.  147,  is 
cited  in  Botve  v.  Stewart,  5  App.  Div.  598,  49  Supp.  438.  Natural 
or  artificial  boundaries  plainly  referred  to  must  control  measure- 
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ments  and  distances  with  whicli  they  do  not  agree.  Katz  v.  Kaiser, 
10  App.  Div.  137,  41  Supp.  776,  affirmed,  154  N.  Y.  294,  citing 
Meyer  v.  Boyd,  51  Hun,  291. 

Monuments  of  early  surveys  in  the  forest  when  found  and  iden- 
tified are  entitled  to  greater  weight  in  determining  boundaries 
than  the  courses  and  distances  given  by  such  surveys.  Declara- 
tions of  the  occupants  of  land,  made  while  pointing  out  a 
boundary  line,  are  admissible  in  an  action  of  ejectment,  as  the 
only  effect  of  such  evidence  is  to  show  the  extent  of  their  possession. 
SUnner  v.  Odenhach,  85  Hun,  599,  33  Supp.  282,  67  St.  Rep.  102. 

Anything  tending  to  disprove  plaintiff's  allegations  of  seizin 
and  right  of  possession,  is  admissible  under  a  general  denial. 
Eughes  v.  Hughes,  10  Misc.  180,  62  St.  Eep.  488,  30  Supp.  937. 

A  grant  by  the  State,  evidenced  by  a  patent  duly  issued  cannot 
be  impeached  collaterally  upon  the  trial  of  an  action  of  ejectment. 
DeLcmcey  v.  Piepgras,  138  N.  Y.  26,  51  St.  Eep.  680. 

Plaintiff  is  not  obliged  to  trace  his  title  back  of  a  common 
grantor.    Zahm  v.  Dopp,  46  St.  Eep.  920,  19  Supp.  863. 

The  production  of  the  deed  with  proof  of  possession  under  it  or 
possession  in  the  grantor  is  not  sufficient  evidence  of  title  to  put 
defendant  on  his  defence.  Bates  v.  Lidgerwood  Mfg.  Co.,  20  St. 
Eep.  778. 

But  where  plaintiff  establishes  title  by  proper  and  sufficient 
conveyance  and  possession  prior  to  the  entry  by  defendant,  and 
that  entry  is  not  attempted  to  be  justified  by  any  claim  of  right, 
the  burden  of  establishing  a  better  title  than  plaintiff's  is  cast 
upon  defendant.  Dunham  v.  Townshend,  118  IST.  Y.  281,  affirm- 
ing 43  Hun,  580. 

In  an  action  of  ejectment,  a  judgment-roll  in  an  action  of  tres- 
pass for  damages  to  personal  property  on  the  premises,  brought 
against  defendant's  grantor  after  defendant  had  received  his  deed 
and  taken  possession,  is  inadmissible.  Bennett  v.  Oray,  92  Hun, 
86,  36  N.  Y.  Supp.  372,  71  St.  Eep.  142. 

As  to  right  of  either  party  to  a  survey  of  lands  in  possession  of 
the  other  to  prepare  for  trial,  see  §§  1682,  1683  and  1684  of  the 
Code. 

Plaintiffs  are  not  estopped  from  the  assertion  of  their  legal 
rights  by  expenditures  made  by  defendant  on  adjoining  premises 
of  which  the  plaintiffs  had  no  knowledge.  Gouverneur  v.  National 
Ice  Co.,  33  St.  Eep.  1. 
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Where  plaintiff  proved  title  back  to  the  crown,  and  cutting  of 
grass  from  meadows  and  fishing  on  the  beach,  held  to  show  a  clear 
title.    McEoherts  v.  Bergman,  32  St.  Eep.  1111. 

'So  presumption  of  a  grant  arises  from  the  mere  fact  that  a 
person  occasionally  gave  permission  to  cut  grass  upon  unfenced 
and  uncultivated  land.  Recitals  in  street  opening  proceedings  as 
to  ownership  of  property  are  no  evidence  of  title  in  the  persons 
named.  Jarvis  v.  Lynch,  91  Hun,  349,  36  K  Y.  Supp.  220,  70 
St.  Eep.  794,  affirmed,  157  K  Y.  445. 

Where  an  action  presents  no  issue  as  to  the  possession  or  owner- 
ship of  adjoining  lands,  and  merely  raises  a  controversy  over  the 
division  line  between  them,  as  controlling  the  right  of  the  plaintiff 
to  sue  for  a  trespass,  the  defendant  cannot  prove  title  in  third 
parties  by  declarations  of  former  grantors  of  the  lot  not  owned 
by  the  plaintiff,  that  the  division  line  was  not  located  in  their  time 
as  the  plaintiff  now  claims  it  to  be.  People  v.  Holmes,  166  1^.  Y. 
540,  affirming  53  App.  Div.  626,  65  Supp.  1142. 

The  declarations  of  one  claiming  to  hold  adversely  to  his  co- 
tenant,  made  during  the  period  of  such  adverse  holding,  may  be 
proved  by  those  claiming  under  him  for  the  purpose  of  character- 
izing his  possession  and  showing  the  quo  animo  of  his  occupancy. 
Cole  V.  Lester,  48  Misc.  13,  96  Supp.  67. 

Upon  the  trial  of  an  action  to  recover  damages  for  the  cutting 
and  removal  of  timber  from  State  lands  where  title  was  in  issue, 
a  witness  who  has  testified  that  he  found  among  the  papers  of  his 
father,  who  was  a  surveyor,  a  book  of  what  purported  to  be  field 
notes,  may  properly  testify  that  it  contained  among  other  things 
what  purported  to  be  field  notes  with  regard  to  the  land  from 
which  the  timber  was  cut,  and  an  objection  to  his  further  testi- 
mony that  he  used  them  in  making  his  survey,  although  they 
were  not  further  described  nor  offered  in  evidence,  not  having 
been  raised  below  nor  made  by  a  motion  to  strike  out,  cannot  be 
considered  on  appeal.  People  v.  Holmes,  166  N.  Y.  540,  affirming 
53  App.  Div.  626,  65  Supp.  1142. 

On  an  issue  as  to  adverse  possession,  a  witness  testified  that  his 
father  did  not  live  on  the  property,  but  walked  over  it  once,  com- 
menced to  clear  off  the  underbrush,  and  fixed  the  fences;  and 
another  witness  stated  that  he  knew  the  father  "  went  on  and  took 
possession."  There  was  no  proof  that  at  the  time  of  such  acts 
the  owner  of  the  record  title  was  living  and  of  sound  mind,  or 
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that  his  heirs  or  devisees  were  at  such  times  under  no  legal  dis- 
ability. Held,  that  no  adverse  possession  sufficient  to  show  a 
marketable  title  was  established.  Freedman  v.  Oppenheim,  102 
App.  Div.  622,  92  E".  Y.  Supp.  878.  Eeversed,  187  N.  Y.  101, 
where  it  is  held,  "  Title  by  adverse  possession  clearly  established, 
although  by  parol  evidence,  is  a  marketable  title;  and  where  it 
appears  in  an  action  to  compel  specific  performance  of  a  contract 
to  exchange  real  estate  that  the  plaintiffs  have  a  record  title,  per- 
fect except  as  to  two  defects,  which  cannot  be  considered  on  this 
appeal,  that  they  and  their  predecessors  have  had  possession  there- 
under for  a  period  of  thirty-eight  years  and  that  during  that  entire 
period  no  person  has  made  any  claim  of  ownership  to  the  premises, 
other  than  those  from  whom  the  plaintiffs  derived  their  title,  a 
decree,  based  upon  a  conclusion  of  law,  that  the  plaintiffs  have  a 
good  and  indefeasible  title  to  the  premises  by  adverse  possession, 
is  properly  granted." 

Defendant  in  ejectment  claimed  as  mortgagee  in  possession,  and, 
on  an  assignment  of  her  mortgage  being  introduced  in  evidence, 
offered  in  rebuttal  a  reassignment,  which  was  excluded  because  not 
pleaded,  and  the  ruling  was  affirmed  on  appeal.  On  securing  a 
statutory  new  trial,  defendant  moved  at  special  term  for  leave  to 
amend  her  answer  by  averring  the  reassignment.  This  motion 
was  denied,  and  thereupon  the  new  trial  was  entered  upon  with 
the  pleadings  in  the  same  Stat©  as  on  the  former  trial.  Held,  that 
it  was  error  to  admit  evidence  of  the  reassignment.  Barson  v. 
Mulligan,  94  IST.  Y.  Supp.  688. 

A  judgment  in  a  former  action  of  ejectment  adjudging  the 
plaintiff's  predecessor  was  entitled  to  possession  of  the  land  in 
question,  is  admissible  in  evidence,  even  though  the  defendant  was 
not  a  party  to  that  action.  Shelly  v.  Jones,  61  App.  Div.  173,  70 
Supp.  447. 

In  an  action  of  ejectment,  the  evidence  as  to  location  must 
not  be  of  such  an  indefinite  character  as  to  permit  the  court  or 
jury  to  reach  a  determination  only  by  way  of  speculation.  Jarvis 
V.  Lynch,  157  N.  Y.  445,  affirming  91  Hun,  349,  36  Supp.  220. 

Testimony  of  a  witness  that  his  wife  claimed  to  own  land  in 
question,  or  that  she  occupied  the  land  claiming  to  own  it,  is  inad- 
missible as  being  a  mere  conclusion.  Such  claims  of  o-wTiership 
must  be  shown  by  her  acts  and  declarations.  Diefendorf  v. 
Thomas,  37  App.  Div.  49,  55  Supp.  699. 
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The  question  of  possession  by  one  other  than  the  owner  of  the 
legal  title,  involves  a  conclusion  of  law  which  cannot  be  stated  by 
a  witness,  but  is  to  be  dravsTi  from  the  facts.  Arents  v.  Long 
Island  B.  R.  Co.,  156  K  Y.  1,  affirming  89  Hun,  126,  34  Supp. 
1085. 

It  will  be  presumed  on  appeal  in  ejectment  upon  a  verdict 
directed  for  plaintiff,  that  the  death  of  plaintiff's  mother  who  was 
born  ninety-two  years  before,  was  either  admitted  or  established 
on  the  trial,  if  the  fact  was  at  all  material.  Glason  v.  Baldwin, 
152  N.  Y.  205,  affirming  68  Hun,  404,  23  Supp.  50. 

Where  defendant  claims  absolute  title  to  the  whole  of  premises, 
and  denies  any  right  or  title  in  plaintiffs,  it  is  not  necessary  for 
plaintiffs  to  prove  that  they  have  been  used  as  tenants  in  common. 
The  denial  by  defendant  that  they  were  co-owners  renders  proof 
of  use  unnecessary.  It  was  further  held  that  if  any  proof  of  this 
character  was  necessary,  it  was  furnished  by  defendant's  evidence 
that  he  claimed  title  in  himself  under  a  deed  from  a  hostile  source, 
which  he  set  up  in  defence  of  plaintiff's  claim.  O'Donoghue  v. 
Boies,  159  K  Y.  87  (103),  affirming  92  Hun,  3,  3Y  Supp.  961. 

This  case  is  distinguished  in  Bayer  v.  Ea^t,  161  I^.  Y.  580 
(586),  upon  another  point. 

The  rule  that  payment  of  taxes  is  no  evidence  of  possession, 
actual  or  constructive,  was  applied  in  Consolidated  Ice  Co.  v.  The 
Mayor  of  New  York,  166  N.  Y.  92,  affirming  53  App.  Div.  260, 
65  Supp.  912. 

Possession  is  presumed  to  be  in  the  person  vested  with  the  legal 
title,  and  the  possession  of  any  one  else  is  presumed  to  be  under 
or  in  subordination  to  such  title.  Archibald  v.  N.  Y.  C.  &  H.  B. 
B.  B.  Co.,  157  ]Sr.  Y.  574,  affirming  1  App.  Div.  251,  37  Supp. 
336. 

In  an  action  of  ejectment,  evidence  of  death  of  parties  in  inter- 
est was  held  sufficient  when  given  by  one  who  knew  personally  of 
the  death  of  several  children,  but  whose  information  as  to  the 
death  of  others  was  derived  from  the  mother  and  the  general  re- 
port in  the  community.  Arents  v.  Long  Island  B.  B.  Co.,  89  Hun, 
129,  34  Supp.  1085,  affirmed,  156  N.  Y.  1. 

A  judgment  not  pleaded  in  bar,  but  introduced  in  evidence  as 
proof  of  pertinent  facts,  is  not  res  adjudicata  upon  all  questions 
litigated,  or  which  might  have  been  litigated,  but  only  conclusive 
proof  of  matters  actually  litigated  and  actually  determined.    Willis 
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V.  McEinnon,  79  App.  Div.  249,  79  Supp.  936,  affirmed,  178 

N.  y.  451. 

Ancient  deeds  coming  from  the  proper  custody  may  be  re- 
ceived in  evidence  in  an  action  of  ejectment,  without  showing  acts 
of  ownership  under  them,  but  such  deeds  do  not  establish  title  in 
the  parties,  in  the  absence  of  proof  establishing  some  modem  pos- 
session to  form  part  of  plaintiff's  chain  of  title.  Where  the  State 
is  the  original  grantor,  it  is  not  necessary  to  prove  acts  of  owner- 
ship on  its  part,  as  it  is  presumed  it  possessed  the  original  title. 
N.  Y.  C.  &  H.  B.  B.  B.  Co.  v.  Brennan,  12  App.  Div.  103,  42i 
Supp.  529. 

Where  one  who  brings  ejectment  traces  his  paper  title  back  to 
the  State,  he  need  not  show  possession.  If  he  establishes  a  legal 
title  to  premises,  he  is  presumed  to  have  been  in  possession  within 
the  time  required  by  law.  Harison  v.  Caswell,  17  App.  Div.  252, 
45  Supp.  560. 

A  plaintiff  is  not  obliged  to  appeal  to  a  court  of  equity  for 
relief  against  a  grant  obtained  from  him  by  fraud,  but  when  the 
deed  is  set  up  to  defeat  his  claim  in  ejectment,  he  may  avoid  its 
effect  by  proof  of  the  fraud  by  which  it  was  obtained.  Wilcox  v. 
American  Telephone.  &  Tel.  Co.,  176  E".  Y.  115,  reversing  73  App. 
Div.  614,  76  Supp.  1037. 

A  deed  regular  on  its  face  and  properly  executed  and  delivered 
by  a  grantor,  who  had  not  been  adjudged  incompetent,  will  be  pre- 
sumed valid  in  ejectment  until  set  aside  for  the  grantor's  incom- 
petency by  a  decree  in  equity.  But  where  the  defendant's  plead- 
ings rests  upon  an  unprobated  will,  plaintiff  is  entitled  to  show 
that  at  the  time  of  the  execution  the  testator  lacked  testamentary 
capacity.  An  unprobated  will  is  valid  to  pass  real  estate  when 
its  execution  has  been  approved.  Probate  is  not  necessary  to  pass 
real  estate.  Smith  v.  Byan,  116  App.  Div.  397,  101  Supp.  1011, 
citing  Blinn  v.  Schwarz,  177  N.  Y.  252.  Clarke,  J.,  in  dissenting 
opinion,  cited  Wilcox  v.  American  Tel.  &  Tel.  Co.,  176  N.  Y.  115 ; 
Babcoch  v.  Clark,  93  App.  Div.  119. 

In  People  v.  Holmes,  166  N.  Y.  540,  at  545  et  seq.,  the  court 
discusses  the  right  to  prove  declarations  and  admissions  of  one  in 
possession  of  real  estate,  where  the  question  is  whether  such  person 
was  in  possession  at  a  given  time,  or  whether  being  in  possession, 
he  was  under  a  claim  of  title;  stating  that  acts  done  upon  the 
land  or  the  admission  of  the  party,  and  in  many  cases  his  declara- 
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tions,  are  received  as  in  the  nature  of  and  part  of  the  res  gestae,  but 
they  are  not  competent  as  a  substitute  for  or  in  contradiction  of 
the  paper  title.  That  parol  declarations  being  admissions  are  not 
admissible  as  evidence  of  title,  biit  only  to  show  the  nature  and 
extent  of  the  possession  and  the  character  and  quality  of  the  claim 
of  title  under  which  the  property  was  held.  The  rule  is  reiterated 
that  a  party  cannot  take  title  to  lands  by  parol  admissions  of  his 
adversary  or  be  deprived  of  title  by  declarations  of  his  adversary's 
predecessor  in  title,  and  that  an  examination  of  the  cases  discloses 
that  in  every  instance  where  evidence  of  that  character  was  allowed, 
the  question  of  possession  was  in  issue. 

The  authorities  on  the  subject  are  collated  and  discussed  in 
opinion,  Parker,  Ch.  J. 

One  in  whose  name  title  to  land  stood  executed  a  lease,  and  in 
a  suit  by  her  to  cancel  the  lease,  alleged  the  ownership  of  the  land 
which  was  admitted  by  the  lessee  in  his  answer.  On  the  trial  he 
did  not  disclose  that  the  grantor  had  exectited  deeds  of  the  land 
which  were  to  be  withheld  from  record  until  her  death  upon  an 
understanding  that  she  should  retain  a  life  estate.  Held,  that  such 
pleading  on  the  part  of  lessee  and  his  failure  to  disclose  the  execu- 
tion of  the  deeds  did  not  discredit  his  testimony  to  the  execution 
of  the  deeds  in  a  subseqiient  ejectment  suit  brought  by  the  grantee 
in  the  deeds.  Banhen  v.  Donovan,  115  App.  Div.  651,  100  Supp. 
1049. 

AKTICLE    XV. 

VERDICT. 

§  1519.    Verdict,  etc.,  to  state  nature  of  plaintiff's  estate,  606. 
§  1520.  Expiration  of  plaintiff's  title  before  trial,  606. 

§   1519.  Verdict,  etc.,  to  state  nature  of  plaintiff's  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an  action  specified 
in  this  article,  must  specify  the  estate  of  the  plaintiff  in  the  property 
recovered,  whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 
whose  life  it  is,  or  specifying  the  duration  of  the  term,  if  the  estate  is  less 
than  a  fee. 

§   1520.  Expiration  of  plaintiff's  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this  article, 
expires  after  the  commencement  of  the  action,  but  before  the  trial,  and  he 
would  have  been  entitled  to  recover,  but  for  the  expiration,  the  verdict,  report, 
or  decision  must  be  rendered  according  to  the  fact ;  and  the  plaintiff  is  entitled 
to  judgment  for  his  damages  for  the  withholding  of  the  property,  to  the  time 
when  his  right  or  title  so  expired. 

Where  plaintiff  proves  title  to  a  smaller  quantity  of  land  than 
he  has  claimed  in  his  complaint  he  may  recover  according  to  his 
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proof,  and  the  complaint  may  be  amended  accordingly.  Kellogg 
V.  Kellogg,  6  Barb.  116.  A  variance  between  the  description  of 
the  premises  claimed  in  the  complaint  and  that  shown  on  the 
trial,  is  not  a  failure  of  proof  for  which  a  non-suit  should  be 
granted.  Biissell  v.  Conn,  20  N.  Y.  81.  If  the  premises  are  sub- 
ject to  an  easement  in  favor  of  one  not  a  party,  judgment  may 
award  possession  subject  to  the  easement.  8tro7ig  v.  City  of 
BrooMyn,  68  N.  Y.  1 ;  Reformed  Church  v.  Schoolcraft,  65 
K  Y.  34. 

Such  a  judgment  will  not  be  ordered  unless  it  appears  that  the 
defendant  has  been  guilty  of  some  unauthorized  interference  with 
plaintiff's  rights.     DeWitt  v.  Village  of  Ithaca,  15  Hun,  568. 

If  the  plaintiff  claims  in  the  complaint  title  to  a  whole  lot 
and  only  proves  title  to  an  undivided  part,  he  is  entitled  to  a  ver- 
dict in  accordance  with  the  proof,  and  if  he  proves  title  to  any  part 
claimed  he  is  entitled  to  a  verdict  for  the  part  to  which  he  proves 
title,  as  a  matter  of  right,  and  if  such  part  be  described  in  the  ver- 
dict it  is  unnecessary  to  amend  the  pleadings)  to  make  them 
conform  to  the  proof.  Vrooman  v.  Weed,  2  Barb.  330.  To  same 
effect  Harrison  v.  Stevens,  12  Wend.  170 ;  Van  Alstyne  v.  Spraker, 
13  Wend.  578 ;  Bear  v.  Snyder,  11  Wend.  592 ;  Max  v.  Thorne, 
2  Barb.  156 ;  Van  Rensselaer  v.  Jones,  2  Barb.  642 ;  Neilson  v. 
Neilson,  5  Barb.  565.  Contra,  Holmes  v.  Seely,  17  Wend.  75; 
Gillett  V.  Stanley,  1  Hill,  121 ;  Cole  v.  Irvine,  6  Hill,  634. 

In  Smith  V.  Long,  3  Civ.  Pro.  R.  396,  it  is  held  that  under  a 
claim  for  an  entire  piece  of  ground  the  plaintiff  cannot,  without 
an  amendment,  have  judgment  for  an  undivided  part  of  it,  but 
such  amendment  may  be  allowed  on  appeal. 

But  where  a  complaint  described  twenty-five  acres  in  a  single 
parcel,  the  court  properly  allowed  an  amendment  to  the  complaint 
and  recovery  for  eleven  acres  thereof.  Barley  v.  Roosa,  35  St. 
Eep.  898,  overruling  Holmes  v.  Seely,  17  Wend.  75,  and  follow- 
ing Vrooman  v.  Weed,  2  Barb.  330.  Citing  Van  Rensselaer  v. 
Jones,  2  Barb.  643 ;  Truax  v.  Thorne,  2  Barb.  156,  Code,  §  1511. 

See  as  to  power  to  permit  amendment,  Hinman  v.  Booth,  21 
Wend.  267;  Ryerssv.  Wheeler,  22  Wend.  148. 

The  judgment  should  specify  the  duration  of  the  term  —  Olen- 
dorf  V.  Cook,  1  Lans.  45  —  and  the  nature  and  extent  of  plain- 
tiff's interest  where  it  is  the  fee  subject  to  an  easement  Rogers 
V.  Simheimer,  50  N.  Y.  646. 
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In  case  of  expiration  of  plaintiff's  title  before  verdict,  the  court 
may  render  judgment  for  the  damages  for  withholding  the  prem- 
ises without  judgment  for  the  possession.  Lang  v.  Wilbraham, 
2  Duer,  171.  Where,  after  the  trial  and  before  decision  of  the 
appeal,  the  right  and  title  of  the  plaintiffs  expire,  the  court  merely 
affirms  the  judgment,  but  no  execution  for  the  possession  is 
awarded.  Olendorf  v.  Cook,  1  Lans.  37.  No  supplemental  an- 
swer is  necessary  to  give  a  defendant  the  benefit  of  this  provision. 
Lang  v.  Wilbraham,  2  Duer,  171.  The  provision  does  not 
apply  to  ejectment  for  non-payment  of  rent  where  the  plaintiff 
assigns  his  interest  after  suit  brought.  Van  Rensselaer  v.  Owen, 
48  Barb.  61. 

A  verdict  in  favor  of  the  plaintiff  in  an  action  of  ejectment 
should  exactly  define  what  land  he  is  entitled  to.  De  Clemente 
V.  Winstwnley,  8  Misc.  45,  59  St.  Rep.  455,  28  Supp.  513. 

A  judgment  in  favor  of  plaintiff  in  an  action  to  recover  real 
property  or  the  possession  thereof,  must  determine  the  duration 
of  the  term  for  which  he  can  hold  the  premises.  Where  in  an 
action  brought  to  recover  possession  of  real  property  by  plaintiff 
as  tenant  of  defendant,  his  right  thereto  expires  after  the  com- 
mencement of  the  action,  he  is  not  entitled  to  a  judgment  for  the 
possession  of  the  premises  or  to  the  verdict  and  judgment  pro- 
vided for  by  §  1520  of  the  Code.  Lever  v.  Foote,  82  Hun,  393, 
63  St.  Eep.  840,  31  Supp.  356. 

A  verdict  that  defendant  has  title  to  the  portion  of  the  premises 
in  dispute  is  warranted  by  the  evidence  when,  although  the  de- 
fendant's deed  did  not  refer  to  the  number  of  the  lot,  the  descrip- 
tion by  metes  and  bounds  did  inclose  it,  and  the  defendant,  with 
the  plaintiff's  aid,  fenced  in  the  disputed  portion  after  purchase. 
Gilmam.  v.  Dolan,  114  App.  Div.  774,  100  Supp.  186. 

Where  the  defences  consisted  of  a  claim  that  defendant  had  a 
right  of  way  by  prescription  or  necessity  over  the  locus  in  quo,  or 
that  the  latter  was  a  public  highway,  the  fact  that  the  jury  found 
in  favor  of  the  defendant  on  any  one  of  such  defences  does  not 
entitle  defendant  to  a  general  verdict,  but  only  to  a  verdict  that 
he  has  an  easement  in  the  property.  Burlew  v.  Hunter,  41  App. 
Div.  148,  58  Supp.  453. 
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AETICLE    XVI. 

ITEW  TBXAI.  AND  ITS  EFFECT  A2TD  EVIDENCE  THESEON. 

1525.  New  trial  may  be  granted,  609. 

1526.  Effect  of  judgment  by  default,  etc.,  609. 

1527.  Id.  J  exception  in  cases  of  disability,  609. 

1528.  The  last  three  sections  qualified,  609. 
§  1530-  Evidence  on  new  trial,  610. 

I   1525.  Nexr  trial  may  be  granted. 

The  court,  at  any  time  within  three  years  after  such  a  judgment  is  rendered, 
and  the  judgment-roll  is  filed,  upon  the  application  of  the  party  against  whom 
it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  payment  of  all  costs, 
ftnd  all  damages,  other  than  for  rents  and  profits  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  order  vacating  the  judg- 
ment, and  granting  a  new  trial  in  the  action.  The  court  upon  a  like  applica- 
tion made  within  two  years  after  the  second  final  judgment  is  rendered,  and 
the  judgment-roll  is  filed,  may  make  an  order  vacating  the  second  judgment, 
and  granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that  justice 
will  be  thereby  promoted,  and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established.  Not  more  than  two  new  trials  shall  be  granted 
under  this  section. 

S  1526.  Effect  of  judgment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  specified  in  this 
article,  otherwise  than  upon  the  trial  of  an  issue  of  fact,  is,  after  the  expira- 
tion of  three  years  from  the  filing  of  the  judgment-roll,  conclusive  upon  the 
defendant,  and  every  person  claiming  from,  through  or  under  him,  by  title 
accruing,  either  after  the  judgment-roll  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title.  But  within  five  years  aft«r  the  judgment-roll  is 
filed,  the  court,  upon  the  application  of  the  defendant,  his  heir,  devisee, 
or  assignee,  and  upon  payment  of  all  costs  and  damages  awarded  to  the  plain- 
tiff, must  make  an  order  vacating  the  judgment,  and  granting  a  new  trial, 
if  it  is  satisfied  that  justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established;  but  not  otherwise. 

S  1527.  Id.;  exception  in  cases  of  disability. 

In  a  case  specified  in  the  last  section,  if  the  defendant  is,  at  the  time  of  the 
filing  of  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  three  years,  specified  in 
the  last  section;  but  such  a  defendant,  his  heir,  devisee,  or  assignee,  may 
commence  an  action  for  the  recovery  of  the  real  property  claimed,  at  any 
time  within  three  years  after  the  disability  ceases ;  but  not  afterwards. 

S  1528.  The  last  three  sections  qualified. 

The  last  three  sections  are  not  applicable,  where  the  action  is  founded  upon 
an  allegation  of  rent  in  arrear ;  or  in  a  case  to  which  section  445  of  this  act  is 
applicable. 

Actions,  Vol.  1  —  39 
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S   1530.  Evidenee  on  new  trial. 

Upon  a  new  trial,  granted  as  prescribed  in  this  article,  the  defendant  may 
show  any  matter  in  defense,  which  he  might  show  to  entitle  him  to  recover  the 
possession  of  the  property,  if  he  was  plaintiff  in  the  action. 

The  rules  governing  the  applications  for  new  trials  in  other  civil 
cases  are  not  rigidly  enforced  in  ejectment,  and  a  new  trial  is 
frequently  ordered  in  that  class  of  cases  for  reasons  which  would 
be  considered  insufficient  in  other  cases.  Jackson  v.  Laird,  8 
Johns.  489 ;  Jackson  v.  Dickenson,  15  Johns.  309 ;  Clayton  v. 
Yarrington,  33  Barb.  144.  It  was  not  the  intention  of  the  Legis- 
lature by  the  enactment  of  §  1525,  to  change  the  practice  as  to 
when  orders  for  new  trials  might  be  made,  but  to  fix  with 
greater  certainty  the  exact  date  from  which  the  absolute  right  to 
a  new  trial  runs,  and  not  to  exclude  the  defeated  party  from  the 
advantages  of  anticipating  the  entry  of  judgment.  Post  v.  Moron, 
61  How.  122. 

The  statute  is  imperative,  and  an  order 'granting  a  new  trial 
under  it  is  not  appealable  to  the  Court  of  Appeals.  Evwns  v.  Wil- 
lard,  16  N.  Y.  619.  But  the  statute  does  not  apply  to  an  action 
to  test  the  validity  of  an  alleged  devise  —  Marvin  v.  Marvin,  Ct. 
App.  11  Abb.  (]^.  S.)  102  —  nor  any  other  than  strict  legal  pos- 
sessory actions  in  the  nature  of  ejectment;  it  does  not  apply  to 
equitable  actions  or  trespass;  Shumway  v.  Shumway,  42  N.  Y. 
143 ;  nor  to  an  action  in  equity  to  set  aside  conveyances  when  the 
decree  would  establish  or  destroy  title  toi  land.  McConnell  v. 
McGvllough,  14  St.  Eep.  621;  s.  c,  47  Hun,  405.  The  fact 
that  plaintiff  bought  in  defendant's  interest  in  the  premises  at 
sheriff  sale  on  execution  on  the  judgment  for  costs,  and  took  a 
sheriff's  deed,  does  not  preclude  defendajit  from  his  right  to  move 
for  a  new  trial.  Phyfe  v.  Masierson,  45  Supr.  Ct.  338.  A  judg- 
ment on  a  verdict  on  an  inquest,  where  an  answer  has  been  inter- 
posed, is  not  a  judgment  by  default  so  as  to  prevent  defendant 
from  having  a  new  trial  of  right;  a  judgment  by  default  means 
one  where  no  answer  is  interposed.  Sacia  v.  O'Conor,  47  Supr. 
Ct.  53.  The  right  to  a  new  trial  is  discussed  by  the  court  in 
Sacia  V.  O'Gonor,  79  IST.  Y.  260. 

Where  a  party  who  had  purchased  land  subject  to  a  mortgage, 
which  she  assumed,  was  evicted  in  ejectment,  she  set  up  such 
eviction  in  a  subsequent  action  for  deficiency  on  the  mortgage; 
she  succeeded  in  the  defence,  but  judgment  of  foreclosure  and 
sale  was  rendered.     Held,  that  the  purchaser  at  the  foreclosure 
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sale  was  an  assignee  under  this  section,  and  could  apply  for  a 
new  trial  in  ejectment,  and  be  made  a  party.  Howell  v.  Leavitt, 
90  N.  Y.  238.  At  the  time  of  granting  a  new  trial  leave  to  amend 
by  adding  parties  plaintifE  may  be  granted.  Martin  v.  Luhe,  3 
Hill,  478. 

In  ejectment  to  enforce  a  forfeiture  for  non-payment  of  rent, 
the  defendant  is  entitled  to  a  new  trial  on  payment  of  costs.  Reed 
V.  Loucks,  61  How.  434.  Contrw,  Christie  v.  Bloomingdale,  18 
How.  12.  Where  the  complaint,  in  addition  to  the  usual  aver- 
ments, stated  facts  sufficient  to  warrant  an  application  for  a  re- 
ceiver, and  asked  for  an  injunction,  accounting,  and  receiver,  the 
suit  was  held  to  be  ejectment  and  the  defeated  plaintiff  entitled 
to  a  new  trial.  Budier  v.  Carroll,  19  Hun,  618.  The  three 
years  are  to  be  computed  from  the  first  judgment,  not  from  its 
affirmance.     Chautauqua  County  Bank  v.  White,  23  N.  Y.  349. 

The  courts  do  not,  ordinarily,  exercise  the  discretion  to  award 
a  second  new  trial  under  the  statute,  but  incline  to  remit  the 
applicant  to  the  ordinary  rights  of  a  defeated  suitor  by  appeal. 
Bellinger  v.  Martindale,  8  How.  113;  Brown  v.  Crim,  1  Den. 
665 ;  Harris  v.  Waiite,  54  How.  113 ;  Wright  v.  Milharik,  9  Bosw. 
672 ;  Phyfe  v.  Masterson,  45  Supr.  Ct.  338. 

A  new  trial  may  be  had  of  right  only  at  the  entry  of  the  first 
final  judgment  After  the  entry  of  the  second  final  judgment, 
a  second  new  trial  may  be  granted  only  as  a  matter  of  favor.  It 
will  not  be  granted  as  a  matter  of  favor  upon  the  ground  that  jus- 
tice will  be  promoted  thereby,  simply  because  it  appears  that  the 
party  making  the  motion  for  the  second  new  trial  succeeded  on  the 
first  trial,  and  the  other  party  succeeded  on  the  second  trial. 
Doorley  v.  O'Oornmn,  31  App.  Div.  216,  52  Supp.  536,  appeal 
dismissed,  158  IST.  Y.  704.  Cited  and  followed.  Ten  EycJc  v.  Wit- 
hech,  55  App.  Div.  165,  66  Supp.  921.  The  latter  case,  affirmed 
without  opinion,  170  N.  Y.  564. 

While  a  second  new  trial  in  ejectment  is  a  matter  of  favor,  it 
will  be  granted  where  the  defendant's  defeat  on  the  first  new 
trial  may  have  turned  upon  questions  of  pleading,  and  of  the  order 
of  proof  which  may  be  obviated  on  the  next  trial  by  an  amend- 
ment of  the  answer  and  a  strict  compliance  with  the  rules  as  to 
the  introduction  of  evidence.  In  such  case  the  defendant  must 
pay  all  costs,  but  need  not  pay  damages  awarded  plaintiff  for  the 
use  and  occupation  of  the  premises,  nor  double  damages  awarded 
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for  wilfully  withholding  them.  Barson  v.  Mulligan,  40  Misc. 
470,  82  Supp.  677,  affirmed  without  opinion,  83  App.  Div.  643, 
82  Supp.  1093. 

The  court,  upon  an  application  made  within  two  years  by  a 
party  in  ejectment,  against  whom  a  second  final  judgment  in  eject- 
ment has  been  rendered,  may  make  an  order  vacating  the  second 
judgment,  and  granting  a  new  trial,  upon  the  payment  of  all  costs 
and  damages,  other  than  the  payment  of  the  rents  and  profits,  if 
it  is  satisfied  that  justice  will  be  thereby  promoted,  and  the  rights 
of  the  parties  will  be  more  satisfactorily  ascertained  and  estab- 
lished, even  though  no  error  which  would  support  an  appeal  has 
been  committed,  and  though  the  evidence  was  sufficient  to  support 
the  verdict  of  a  jury,  and  there  is  no  claim  on  the  part  of  the  ap- 
plicant of  surprise  or  newly-discovered  evidence.  The  discretion 
to  be  exercised  by  the  court  is  legal  as  well  as  judicial,  and  must 
have  some  reason  for  its  support.  The  question  as  to  whether  or 
not  there  is  any  substantial  ground  for  the  exercise  of  the  dis- 
cretion, is  subject  to  review  by  the  Appellate  Court,  upon  an 
appeal  from  the  order  made  by  the  court  below.  Keeler  v.  Dennis, 
39  Hun,  19. 

Plaintiff  recovered  judgment  and  was  put  in  possession  of  the 
premises;  defendant  paid  the  costs  and  took  a  new  trial  under 
the  statute;  thereupon,  plaintiff,  still  retaining  possession  under 
the  statute,  moved  for  leave  to  discontinue  on  payment  of  costs. 
Held,  that  in  denying  the  motion  the  court  below  did  not  exceed 
its  discretionary  powers.  The  rule  is,  that  a  plaintiff  cannot  dis- 
continue without  the  payment  of  costs  and  the  entry  of  an  order. 
Carlton  v.  Darcy,  75  JST.  Y.  375.  The  party  seeking  a  new  trial 
is  required  to  pay  all  costs  and  damages,  other  than  for  rents  and 
profits  or  for  use  and  occupation ;  but  where  the  damages  included 
what  is  technically  known  at  common  law  as  mesne  profits,  the 
party  is  not  required  to  pay  them  as  a  condition.  Risley  v.  Bice, 
11  Civ.  Pro.  K  367. 

Section  1526  was  drafted  by  the  codifiers  so  as  to  eliminate 
the  words  "  on  default "  in  speaking  of  the  entiy  of  judgment, 
to  avoid  the  controversy  said  to  have  arisen  in  Lang  v.  Bophe,  1 
Duer,  701,  and  in  Christie  v.  Bloomingdale,  18  How.  12.  This 
phrase  "  judgment-roll  is  filed  "  has  also  been  substituted  for  the 
word  "  docketed "  in  the  statute,  by  reason  of  the  decision  in 
Sheridan  v.  Andrews,  49  IST.  Y.  478.     That  provision  of  the  stat- 
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ute  was  also  construed  in  Sheridan  v.  Linden,  81  N.  Y.  182,  where 
it  was  held  that  a  judgment  fey  default  in  ejectment  was  not  con- 
clusive against  persons  claiming  under  defendant  unless  it  was 
for  three  years  docketed  in  the  office  of  the  clerk  of  the  court  in 
which  it  was  rendered.  The  judgment  book  which  was  required 
to  be  kept  by  the  Code  of  Procedure  was  a  different  book  from  the 
docket  book,  and  it  must  be  entered  in  the  latter  to  be  sufficient. 
In  Sacia  v.  O'Conor,  47  Supr.  Ct.  53,  it  is  said  judgment  by  de- 
fault means  judgment  on  failure  to  answer. 

In  Howell  v.  Leavitt,  90  N.  Y.  238,  the  question  being  as  to  who 
is  an  assignee  within  the  meaning  of  this  and  the  preceding  section, 
so  as  to  entitle  him  to  the  benefit  of  the  provision  granting  a  new 
trial,  it  is  said  by  the  court  that  the  purpose  of  the  provision  is  to 
furnish  opportunity  to  establish  a  title  which  has  already  been  held 
not  to  exist,  and  to  permit  a  second  trial  of  a  disputed  title.  A 
judgment  rendered  on  default  in  ejectment  for  non-payment  of 
rent  may  be  vacated  where  justice  will  be  promoted  thereby.  Reed 
V.  Loucks,  61  How.  434. 

Section  1525  is  mandatory  and  the  court  is  not  called  upon  to 
make  any  judicial  determination.  Oasz  v.  Stride,  30  St.  Rep. 
226;  s.  c,  9  E".  Y.  Supp.  408. 

Where  a  new  trial  was  granted  under  this  section,  it  was  held 
that  the  requirement  of  the  payment  of  an  extra  allowance  was 
proper  although  it  was  not  advised.  Wing  v.  De  La  Rionda,  37 
St.  Eep.  404,  20  Civ.  Pro.  R  183,  13  Supp.  793,  affirmed,  with- 
out opinion,  126  IST.  Y.  680. 

Where  one  of  the  defences  in  an  action  of  ejectment  was  ad- 
verse possession  and  there  were  two  trials  and  defendant  availed 
herself  of  the  right  to  a  new  trial  under  §  1525  and  paid  the  costs 
required,  it  was  held  that  plaintiff  should  not  be  allowed  to  amend 
by  bringing  in  another  party  plaintiff  who  claimed  to  be  inter- 
ested in  the  property,  because  it  would  present  a  new  issue.  Crow- 
ley V.  Murphy,  32  St.  Eep.  114;  s.  c,  10  K  Y.  Supp.  698,  19 
Civ.  Pro.  E.  46. 

The  grounds  upon  which  a  new  trial  will  be  granted  in  eject- 
ment are  discussed  fully  in  note  to  Risely  v.  Rice,  11  Civ.  Pro.  E. 
367. 

The  provisions  of  the  Code  of  Civil  Procedure  (subd.  1,  §  191) 
prohibiting  a  review  in  the  Court  of  Appeals  of  an  order  of  Gen- 
eral Term  granting  a  new  trial,  except  upon  a  stipulation  for  judg- 
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ment  absolute  in  case  of  an  affirmance,  includes  actions  of  eject- 
ment Upon  the  trial  of  an  action  of  ejectment,  judgment  was 
awarded  upon  findings  of  fact,  in  favor  of  the  plaintiff,  which, 
upon  appeal,  was  reversed  by  the  General  Term  and  a  new  trial 
ordered.  Plaintiff  appealed  to  the  Court  of  Appeals,  giving  the 
required  stipulation,  for  judgment  absolute  in  case  of  affirmance. 
The  order  was  affirmed  and  judgment  absolute  duly  entered  in  the 
court  below  against  plaintiff  upon  the  remittitur.  Held,  that  the 
plaintiff,  by  the  stipulation,  waived  the  right  to  a  new  trial  given 
by  the  Code  of  Civil  Procedure  (§§  1524,  1525)  to  a  party  in 
such  an  action  against  whom  a  judgment  bad  been  rendered, 
that  the  judgment  in  the  Court  of  Appeals  was  not  based 
upon  the  trial  of  an  issue  of  fact,  but  solely  upon  the  consent  of 
the  party  making  the  stipulation,  and  that  the  right  of  review 
secured  by  the  stipulation  was  a  sufficient  consideration  for  it. 
Roberts  v.  Baumgarten,  126  N.  Y.  336,  3Y  St.  Eep.  482,  27  Abb. 
N.  C.  12,  affirming  34  St  Rep.  586,  58  Supr.  Ct  407,  11  Supp. 
699. 

In  Purdy  v.  Bennett,  68  Hun,  227,  51  St.  Rep.  876,  22  Supp. 
817,  the  respondent  was  entitled  under  §  1526,  upon  a  peculiar 
state  of  facts,  to  open  judgment  and  interpose  defence. 

Where  a  complaint  alleged  ownership  of  real  estate  and  a  forci- 
ble entry  and  detainer,  and  demanded  treble  damages,  it  was  held 
that  the  action  could  properly  be  considered  as  one  of  ejectment 
and  plaintiff  was  entitled  to  a  new  trial  under  §  1525.  Compton 
V.  "  The  Chelsea,"  139  N.  Y.  538,  54  St  Rep.  843,  reversing  70 
Hun,  361,  54  St  Rep.  112,  24  IST.  Y.  Supp.  241. 

The  motion  to  set  aside  a  prior  order  obtained  for  a  new  trial 
in  ejectment,  and  to  modify  the  judgment  and  execution,  with 
leave  to  again  move  for  a  new  trial,  is  one  addressed  to  the  discre- 
tion of  the  court,  and  its  order  thereon  is  not  appealable  to  the 
Court  of  Appeals.  De  Lancey  v.  Piegras,  141  N.  Y.  88,  56  St. 
Rep.  651. 

A  party,  by  bringing  an  action  in  equity  to  set  aside  a  deed, 
instead  of  an  action  of  ejectment,  thereby  waives  any  right  to  a 
new  trial  under  this  section.  Butts  v.  Fillmore,  45  St.  Rep. 
452. 

Sureties  on  an  undertaking  given  on  appeal  by  defendant  in 
ejectment,  are  released  when  defendant  pays  the  costs,  obtains  an 
order  vacating  the  judgment  and  comes  back  for  a  new  trial  of 
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the  action  pursuant  to  the  statute ;  but  where  such  an  undertaking 
in  addition  to  the  usual  provisions  contains  a  covenant  that  the 
sureties  vsrill  pay  "  the  value  of  the  use  and  occupation  "  of  the 
premises,  the  sureties  are  liable  for  such  use  and  occupation  during 
the  pendency  of  the  appeal.  Olason  v.  Kehoe,  87  Hun,  368,  34 
Supp.  431. 

The  identity  of  the  original  action  is  not  affected  by  an  order 
for  a  new  trial  under  this  section,  and  where  an  order  had  been 
made  that  costs  should  abide  the  event,  and  the  final  event  was 
in  favor  of  defendants,  they  are  entitled  to  the  costs  and  disburse- 
ments on  such  appeal.  Barson  v.  Mulligan,  44  Misc.  26,  89  Supp. 
704,  afarmed.  111  App.  Div.  913,  96  Supp.  1113. 

When  a  party  defeated  in  an  ejectment  action  avails  himself  of 
the  statute  to  have  a  new  trial,  a  previous  stipulation  for  trial 
before  a  referee  holds  good;  and  in  the  absence  of  a  stipulation 
providing  otherwise,  the  court  must  appoint  another  referee  for 
the  new  trial.  Brown  v.  Root  Mfg.  Co.,  148  N.  Y.  294,  affirming 
76  Hun,  159,  27  Supp.  551. 

In  Townsend  v.  Eeencm.,  34  App.  Div.  629,  54  Supp.  287,  it  is 
held  that  the  order  granting  a  new  trial  in  ejectment  relates  back 
to  the  date  when  the  motion  was  argued  and  submitted.  It  was 
further  held  in  that  case  that  the  court  should  not  have  ordered  aa 
a  condition,  payment  of  costs  "  within  thirty  days  from  date  of  the 
entry  of  this  order." 

Where  the  defendant,  upon  a  new  trial  granted  under  the 
statute,  obtains  judgment,  there  having  previously  been  judgment 
for  the  plaintiff,  there  is  no  authority  to  award  possession  of  any 
greater  portion  of  the  premises  than  was  involved  in  the  issue 
tried.     Barson  v.  Mulligan,  94  N.  Y.  Supp.  690. 

The  fact  that  under  §  1525  plaintiff  is  entitled,  as  a  matter  of 
right,  to  have  the  judgment  vacated  and  a  new  trial  of  the  action 
granted  on  compliance  with  certain  conditions,  does  not  affect  the 
final  character  of  the  judgment.  Jwrvis  v.  American  Forcite 
Powd.  Mfg.  Co.,  93  App.  Div.  234,  87  Supp.  742. 

The  collection  of  costs  by  execution,  though  it  may  be  by  sale  of 
any  interest  of  defendant  in  the  premises  from  which  he  was 
ejected,  is  a  payment  of  the  costs  by  him,  under  the  provision  en- 
titling defendant  in  ejectment,  within  three  years  from  entry  of 
judgment,  to  a  new  trial  as  of  right  on  payment  of  costs.  Tomn- 
shend  v.  Keencm,  117  App.  Div.  484,  102  Supp.  792. 
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The  effect  of  vacating  the  judgment  and  granting  a  new  trial 
upon  the  possession  is  considered  under  "  Effect  of  Judgment " 
Art.  XVII. 

ARTICLE    XVII. 

EFFECT  OP  JUDGMENT. 

§  1529.  Possession  not  to  be  changed  by  vacating  of  judgment,  616. 
§  1524.  Effect  of  judgment  rendered  after  trial  of  issue  of  fact,  616. 

§  1529.  Poiseision  not  to  be  changed  by  vacating  of  jndgment, 
except,  etc. 

Where  the  plaintiff  has  taken  possession  of  real  property  by  virtue  of  a 
final  judgment,  his  possession  shall  not  be  in  any  way  affected  by  the  vacating 
of  the  judgment,  except  as  prescribed  in  section  1525  or  section  1526  of  this 
act.  In  such  a,  case,  if  the  defendant  thereafter  recovers  final  judgment  in 
the  action,  it  must  award  to  him  the  restitution  of  the  possession  of  the 
property;  and  he  may  have  an  execution  thereupon  for  the  delivery  of  the 
possession  to  him,  as  if  he  was  plaintiff. 

§   1534.  Effect  of  jndgment  rendered  after  trial  of  issne  of  fact. 

Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in  this  act,  a 
final  judgment  in  an  action  specified  in  this  article,  rendered  upon  the  trial 
of  an  issue  of  fact,  is  conclusive,  as  to  the  title  established  in  the  action,  upon 
each  party  against  whom  it  is  rendered,  and  every  person  claiming  from, 
through,  or  under  him,  by  title  accruing,  either  after  the  judgment-roll  is 
filed,  or  after  a  notice  of  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

Under  the  Code  of  Procedure  the  defendant's  remedy  under 
§  1529  was  to  apply  to  the  court  to  show  cause  why  possession 
should  not  be  delivered  to  him  and  an  order  was  then  granted  on 
the  hearing  to  show  cause.  Dawley  v.  Brown,  43  How.  17. 
Where  a  judgment  in  ejectment  recovered  by  plaintiff  was  re- 
versed and  new  trial  granted  upon  which  defendant  recovered  a 
verdict,  and  entered  judgment  for  restitution  of  the  premises  to 
him,  ln,eld  that  although  not  regular  to  insert  such  a  provision  in 
the  judgment  without  an  order  of  the  court,  the  defendant  waa 
entitled  to  such  relief  on  application  to  the  court.  Martin  v. 
Rector,  28  Hun,  409.  Restitution  will  be  ordered  as  of  course, 
but  without  prejudice  to  the  rights,  if  any,  of  a  purchaser  pendente 
lite.     Costar  v.  Peters,  4  Abb.   (IST.  S.)  53. 

Where  a  recovery  by  plaintiff  was  set  aside  and  new  trial 
ordered  and  plaintiff  asks  to  submit  to  a  voluntary  nonsuit,  on 
the  new  trial,  it  was  held  that  defendant  having  pleaded  a  claim 
to  restitution  of  the  premises  which  have  been  surrendered  under 
the  previous  judgment,  defeindant  had  a  right  to  prove  the  facts 
and  take  a  judgment  for  restitution,  and  that  as  the  premises 
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■were  leasehold  premises,  judgment  should  not  provide  generally 
for  the  possession.     Conger  v.  Duryee,  34  Hun,  560. 

A  judgment  to  recover  possession  of  land  takes  all  structures 
wrongfully  erected  upon  it.  De  Lancey  v.  Piepgras,  73,  Hun, 
607,  56  St.  Eep.  835,  26  Supp.  806.     Dismissed  141  IST.  Y.  88. 

Where,  after  a  grant  of  land  bounded  by  the  side  of  the  high- 
way to  the  center  of  which  the  grantor  owned,  the  highway  was 
discontinued  and  the  successor  of  the  grantor  brought  ejectment 
for  the  strip  in  front  of  the  premises  conveyed;  held,  that  al- 
though he  was  entitled  to  possession  it  was  subject  to  the  right 
of  the  grantee  to  have  the  part  of  the  former  highway  in  front 
of  his  premises  kept  open.  Holloway  v.  Southmayd,  139  ]^.  Y. 
390,  54  St.  Rep  676. 

Where  the  defendant,  pending  an  action  of  ejectment,  acquires 
the  interest  of  plaintiflp's  co-tenants,  the  judgment  should  not 
direct  its  removal,  as  neither  party  in  such  a  case  is  entitled  to 
exclusive  possession.  ArchihaM,  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  1 
App.  Div.  251,  37  N.  Y.  Supp.  336,  72  St.  Rep.  689,  affirmed, 
157  K  Y.  574. 

It  was  not  the  intention  to  alter  the  former  practice  in  relation 
to  ejectment  by  inserting  the  words  "  and  the  judgment-roll  is 
filed "  in  §§  1525  and  1526  as  a  substitute  for  the  previous 
provisions  as  to  "  docketing."  the  judgment.  Post  v.  Moron,,  62 
How.  122.  A  judgment  in  ejectment  is  only  conclusive  as  to  the 
title  established,  and  parol  proof  may  be  given  to  show  the  grounds 
of  it,  where  such  grounds  do  not  appear  of  record,  provided  the 
grounds  alleged  to  have  been  passed  upon  could  legitimately 
have  been  proved  under  the  issues.  Briggs  v.  Well,  12  Barb. 
567.  The  judgment  is  only  conclusive  as  to  the  parties  to  the 
action.  A  judgment  against  tenants  and  actual  occupants  is  not 
conclusive  in  an  action  against  the  person  under  whom  such  occu- 
pants held  for  mesne  profits.  Ainslee  v.  Mayor,  etc.,  of  New 
Yorlc,  1  Barb.  168. 

A  judgment  against  tenants  is  not  conclusive  on  the  landlord, 
although  he  retained  counsel  to  defend  the  tenants,  especially 
where  his  title  did  not  come  in  question.  Ryerss  v.  Bippey,  24 
Wend.  432,  affirmed,  4  Hill,  468.  The  effect  of  a  judgment  is 
the  same  as  in  any  other  action;  it  binds  parties  and  privies. 
Beebe  v.  Elliott,  4  Barb.  457.  And  the  filing  of  a  lis  pendens 
does  not  make  the  judgment  binding  upon  persons  not  parties  or 
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privies.  Thompson  v.  Clark,  4  Hun,  164.  See  Wikon  v.  Davol,  5 
Bosw.  519;  Dunckle  v.  Wiles,  6  Barb.  515;  Briggs  v.  Wells,  12 
Barb.  567;  Finnegcm  v.  Carraher,  47  N.  Y.  493;  Sheridan  v. 
Andrews,  49  N.  Y.  478.  A  former  judgment  may  be  an  estoppel, 
though  no  land  is  described  in  the  record,  or  the  description  is 
incomplete,  or  in  part  imintelligible  if  parol  evidence  is  given 
showing  what  lands  were  the  subject  of  litigation.  Frantz  v. 
Ireland,  4  Lans.  278;  Wood  v.  Jachson,  8  Wend.  9. 

A  judgment-roll  in  a  former  action  by  a  grantee  of  plaintiff's 
ancestors  against  defendant  to  recover  the  same  lands,  wherein  it 
was  adjudged  the  grantee  was  entitled  to  possession,  is  conclusive 
proof  of  the  right  of  possession  in  the  grantor,  and  the  statutory 
right  of  redemption  did  not  vary  its  effect  as  between  parties  and 
privies.  Cagger  v.  Lansing,  64  N.  Y.  417,  affirming  4  Hun,  812. 
In  a  judgment  on  a  "  Manor  Lease  "  plaintiff  is  entitled  to  pos- 
session of  the  premises.  Yam  Rensselaer  v.  Whitbeck,  2  Lans.  498. 
By  virtue  of  a  judgment  in  ejectment,  and  without  a  writ  of  pos- 
session, plaintiff  may  take  possession  of  the  premises  if  he  can  do 
so  peacefully.  People,  ex  rel.  v.  Cooper,  20  Hun,  486.  A  judg- 
ment in  ejectment  is  only  conclusive,  under  the  statute,  as  to  the 
title  actually  litigated  and  established  in  the  action;  it  is  not  the 
recovery  which  constitutes  an  estoppel  in  a  subsequent  action, 
but  the  decision  of  the  question  which  was  contested  between 
the  parties.  In  case  of  plea  of  former  suit  in  bar,  the  point  is 
whether  the  same  title  is  sought  to  be  litigated  in  both  actions ;  if 
not,  the  former  action  is  not  a  bar.  Datwley  v.  Brown,  79  N.  Y. 
390,  reversing  9  Hun,  461.  A  judgment  in  ejectment  is  not  con- 
clusive, nor  is  it  evidence  against  a  third  person  who  enters  into 
possession  under  a  tax  lease,  though  he  subsequently  acquires 
title  through  the  defendant  in  ejectment.  Sheridan  v.  Andrews, 
49  N.  Y.  478,  affirming  3  Lans.  179. 

A  final  judgment  in  ejectment  is  conclusive  as  to,  the  title 
established  in  the  action  upon  each  party  against  whom  it  is  ren- 
dered and  every  person  claiming  from,  through,  or  under  him  by 
title  accruing  after  the  filing  of  the  judgment-roll,  or  a  notice  of 
the  pendency  of  the  action.  Skelley  v.  Jones,  61  App.  Div.  173, 
70  Supp.  447. 

A  judgment  adjudging  that  plaintiff  recover  possession  of  the 
lands  described  in  the  complaint  in  this  action,  and  that  the 
defendant  surrender  and  deliver  up  the  possession  thereof,  con- 


EJECTMENT.  619 

forms  to  statutory  requirements;  but  it  is  better  practice  to  de- 
scribe in  the  judgment  the  land  and  the  interest  therein  recovered. 
Mace  V.  Mace,  24  App.  Div.  292,  48  Supp.  831. 

A  plaintiff  in  ejectment  may  have  all  the  relief,  both  legal 
and  equitable,  to  which  he  is  entitled,  and  he  caunot  maintain  an 
action  at  law  to  prove  his  title  and  right  to  possession,  and  then 
bring  a  separate  suit  in  equity  to  remove  the  encroachment. 
Where  plaintiff  in  such  an  action  obtained  judgment  and  col- 
lected the  costs  on  execution,  which  is  returned  with  the  statement 
by  the  sheriff  that  it  is  impracticable  for  him  to  remove  the  en- 
croachment upon  his  lands,  the  judgment  is  a  bar  to  a  subsequent 
action  to  compel  the  removal  of  such  encroachment  for  the  reason 
that  he  might  have  obtained  such  relief  in  the  former  action. 
Hahl  V.  Sugo,  169  N.  Y.  109,  reversing  46  App.  Div.  632,  61 
Supp.  770. 

Where  a  sheriff  under  judgment  in  ejectment  removes  a  person, 
not  a  party,  who  had  been  in  possession  of  a  part  of  the  locus  in 
quo  for  ten  years,  but  had  no  title  thereto,  actual  or  colorable, 
an  assignment  made  by  such  person  after  his  eviction  will  not 
pass  title  to  his  assignee  or  right  to  have  the  judgment  entered 
in  the  action  of  ejectment  vacated,  and  be  allowed  to  defend 
action,  or  to  have  the  party  in  whose  favor  the  judgment  was 
rendered,  required  to  restore  him  the  premises.  Campbell  v. 
Eochwell,  62  App.  Div.  266,  70  Supp.  1101,  appeal  dismissed, 
168  ]Sr.  Y.  632. 

Where  plaintiff  in  ejectment  died  before  the  date  of  the 
referee's  report,  a  judgment  entered  in  his  favor  was  held  to  be 
void  and  set  aside  after  affirmance  and  satisfaction,  where  the 
defendant  did  not  previously  discover  the  fact  of  such  death. 
Arents  v.  Long  Island  B.  B.  Co.,  36  App.  Div.  379,  55  Supp. 
401,  appeal  dismissed,  171  N.  Y.  663. 

Persons  in  adverse  possession  of  premises,  not  parties  in  eject- 
ment, are  not  affected  by  the  judgment  therein,  nor  are  their 
interests  in  anywise  affected.  N.  Y.  C.  &  H.  B.  B.  B.  Co.  v. 
Brenncm,  12  App.  Div.  103,  42  Supp.  529. 

A  judgment  against  one  having  no  interest  in  the  property, 
except  as  a  tenant,  when  the  action  was  commenced,  and  who 
had  removed  from  the  premises  before  judgment  rendered,  is 
without  legal  force  or  effect.  Possession  acquired  under  a  judg- 
ment against  a  life  tenant  has  no  effect  on  the  rights  of  remainder- 
men.    Sand  V.  Church,  152  N.  Y.  174. 
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Where  the  defendant  upon  a  statutory  new  trial  obtained  judg- 
ment, there  having  previously  been  judgment  for  the  plaintifF, 
there  is  no  authority  to  award  possession  of  any  greater  portion 
of  the  premises  than  was  involved  in  the  issue  tried.  Barson  v. 
Mulligan,  94  N.  Y.  Supp.  690. 

AKTICLE    XVIII. 

COSTS  IN  EJECTmENT. 
§  3228,  Subd.  I.    When  plaintiff  entitled  to  costs  of  course,  620. 

The  costs  in  ejectment  are  regulated  by  the  Code,  §  3228,  as 
follows : 

"  The  plaintiflF  is  entitled  to  costs,  of  course,  upon  the  rendering  of  a  final 
judgment  in  his  favor,  in  either  of  the  following  actions: 

"  1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in 
real  property;  or  in  which  a  claim  of  title  to  real  property  arises  upon  the 
pleadings,  or  is  certified  to  have  come  in  question  upon  the  trial." 

See  §  3248  as  to  certificate  of  judge. 

Where  the  claim  of  title  to  real  property  arises  on  the  pleadings, 
and  plaintiffs  recover  a  verdict,  they  are  entitled  to  costs  as  of 
course.  Dempsey  v.  Hall,  35  Supr.  Ct.  201;  Niles  v.  Lindsley,  8 
How.  131.  This  is  true  only  in  actions  at  law,  and  does  not  apply 
to  equitable  actions.  Law  v.  McDonald,  9  Hun,  23.  And  if  the 
question  of  title  is  raised  by  the  pleadings,  an  admission  of  title 
on  the  trial  will  not  affect  the  question  of  costs.  Dunchel  v.  Farley, 
1  How.  180;  Niles  y.  Lindsley,  8  How.  131 ;  Hubbell  v.  Rochester, 
8  Cow.  115.  If  the  title  to  lands  be  not  put  in  issue  by  the  plead- 
ings, nor  necessarily  proved  on  the  trial,  plaintiff  cannot  have 
costs  if  he  recover  less  than  $50.    Burnet  v.  Kelly,  10  How.  406. 

A  plaintiff  is  not  entitled  to  costs  on  the  ground  that  title  came 
in  question  where  he  has  unnecessarily  framed  his  complaint  so 
as  to  require  defendant  to  set  up  a  plea  of  title,  and  defendant  has 
succeeded  on  the  plea.  Learn  v.  Currier,  15  Hun,  184,  affirmed, 
YO  N.  Y.  525.  In  an  action  of  ejectment,  by  vendor  against 
vendee,  for  default  in  payment  of  purchase-money,  the  defendant, 
if  successful,  is  entitled  to  costs.  Cythe  v.  Lafontain,  51  Barb. 
186. 

The  statutory  provisions  exclude  the  discretion  of  the  court  in 
awarding  costs  where  title  is  in  question,  so  that  it  is  error  to 
award  costs  contrary  to  statute.  Boardway  v.  Scott,  31  Hun,  378. 
The  certificate  of  the  judge  that  title  came  in  question  is  conclu- 
sive.   Niles  V.  Lindsley,  8  How.  131.    But  not  when  it  is  apparent 
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from  the  pleadings  title  was  not  in  question.  Squires  v.  Lenard, 
16  How.  478.  Where  title  is  in  issue,  and  found  to  be  in  defend- 
ant, the  fact  that  plaintiff  recovers  nominal  damages  for  injury  to 
chattels  does  not  entitle  him  to  costs.  Burhans  v.  Tibbitts,  1  How. 
74.  A  claim  of  possession  is  not  a  claim  of  title  and  where  the 
gist  of  the  action  is  possession,  title  is  not  in  question.  Bathbone 
V.  McConnell,  20  Barb.  311,  affirmed,  21  E".  Y.  466.  In  ejectment 
to  recover  two  distinct  parcels  of  land,  where  the  plaintiff  recov- 
ered but  one  parcel,  held,  that  both  plaintiff  and  defendant  were 
entitled  to  costs,  although  the  complaint  contained  but  one  count. 
Coon  V.  Diefendorf,  8  Civ.  Pro.  K  293.  It  seems  that  costs 
upon  a  recovery  in  ejectment,  by  the  lessor,  against  a  tenant  under 
a  perpetual  lease,  after  defaut  in  payment  of  rent,  may  be  re- 
taxed  upon  the  application  of  a  mortgagee  of  the  leasehold  who 
seeks  to  redeem,  upon  payment  of  back  rent,  costs,  etc.  Keeler  v. 
Keeler,  102  N.  Y.  30. 

Where  a  suit  before  a  justice  is  dismissed  on  a  plea  of  title,  if 
the  defendant,  on  another  action  being  brought  in  the  Supreme 
Court,  demurs  to  the  same  complaint  that  was  presented  in  Justice 
Court,  the  plaintiff  is  entitled  to  costs  though  he  recover  less  than 
$50.  LocMin  v.  Gassier,  50  How.  43.  A  party  taking  a  new  trial 
in  ejectment  under  the  statute,  cannot,  upon  a  recovery  thereon, 
tax  costs  for  the  proceedings  had  before  the  granting  of  the  order 
for  a  new  trial.  Carries  v.  Piatt,  40  Siipr.  Ct.  203.  Granting  a 
new  trial  in  ejectment  upon  the  payment  of  part  of  defendant's 
costs,  determines  the  right  to  prior  costs,  and  the  plaintiff,  if  he 
succeeds,  is  not  entitled  to  tax  them.  Provost  v.  Farrell,  13  Hun, 
303. 

Where  the  controversy  was  with  regard  to  whether  or  not  the 
eaves  of  the  buildings  of  one  party  projected  over  the  property  of 
the  other  and  the  complaint  contained  a  count  in  ejectment  and 
the  answer  put  in  issue  the  ovTnership  of  the  land  occupied  by 
defendant's  buildings  and  many  other  facts,  it  was  held  that  the 
action  was  to  recover  real  property  and  within  the  meaning  of 
§  3228  and  that  plaintiff  was  entitled  to  costs.  Leprell  v.  Eleinr 
Schmidt,  112  IST.  Y.  364.  See  37  St.  Rep.  404;  Wing  v.  De  La 
Bionda,  141  Isl.  Y.  422. 

Where  a  new  trial  was  had  under  the  statute  an  extra  allowance 
may  be  granted  without  reference  to  the  fact  that  such  an  allow- 
ance was  made  on  a  former  trial.  Wing  v.  De  La  Bionda,  141 
N.  Y.  422 ;  Bolton  v.  Schreiver,  135  K  Y.  65. 
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When  a  mortgagee  avails  himself  of  an  ejectment  suit  pending 
against  his  mortgagor  to  determine  the  title  to  the  land  covered  by 
the  mortgage  a  case  is  presented  justifying  an  application,  by  a 
party  who  has  established  his  title  in  hostility  to  the  mortgagee's 
claim,  to  charge  the  mortgagee  with  the  costs  of  the  ejectment 
suit.    Sand  v.  Church,  32  App.  Div.  139,  52  Supp.  854. 

See  authorities  cited  under  new  trial,  Art.  XVI. 

ARTICLE    XIX. 

EXECtTTION  IN  EJECTMENT. 

Under  the  Revised  Statutes,  provision  was  made  for  a  writ  of 
possession  on  behalf  of  a  plaintiff  recovering  judgment  in  eject- 
ment in  accordance  with  the  common-law  practice,  and  its  form 
was  prescribed  by  the  Repealing  Act;  this  section  was  repealed, 
and  no  express  provision  made  in  this  chapter.  The  execution 
takes  the  place  of  the  writ  of  possession  in  use,  under  the  former 
practice.  Section  1240,  subd.  2,  provides  for  execution  in  eject- 
ment. See,  also,  §  1675.  Such  an  execution  must  be  issued  to 
the  county  where  the  property  is  situated.     §  1365. 

The  provisions  of  §§  1364  and  1373  of  the  Code  of  Civil  Pro- 
cedure are  ample,  and  prescribe  the  form  of  execution  in  such  case. 
By  §  1364  one  of  the  kinds  of  execution  is  described  as  "  For  the 
delivery  of  the  possession  of  real  property,  with  or  without  dam- 
ages, for  withholding  the  same,"  and  the  provisions  of  §  1373  are 
as  follows : 

"  An  execution  for  the  delivery  of  the  possession  of  real  property,  or  a 
chattel,  must  particularly  describe  the  property,  and  designate  the  party  to 
•whom  the  judgment  awards  the  possession  thereof;  and  it  must  substantially 
require  the  sheriff  to  deliver  the  possession  of  the  property,  within  his  county, 
to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the  same 
judgment,  it  may  be  collected,  by  virtue  of  the  same  execution;  or  a  separate 
execution  may  be  issued  for  the  collection  thereof,  omitting  the  direction  to 
deliver  possession  of  the  property.  If  one  execution  is  issued  for  both  pur- 
poses, it  must  contain,  with  respect  to  the  money  to  be  collected,  the  same 
directions  as  an  execution  against  property,  or  against  the  person,  as  the  case 
requires." 

The  general  principles  governing  an  execution  doubtless  govern 
the  writ  of  possession,  the  remedy  being  substantially  the  same. 
The  judgment  is  a  sufficient  warrant  for  the  writ  of  possession. 
Jackson  v.  Haviland,  13  Johns.  229 ;  People  v.  Cooper,  20  Hun, 
486 ;  WUheck  v.  Van  Rensselaer,  64  N.  Y.  27.  The  sheriff,  while 
he  has  the  writ,  may  remove  the  defendant,  or  his  privies,  from 
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the  property  as  often  as  he,  or  they,  intrude  upon  it ;  64  'N.  Y.  27, 
supra;  and  the  same  case  holds  that  the  writ  could  be  legally  exe- 
cuted after  the  return  day,  the  presumption  being  that  its  execution 
was  commenced  before  that  time.  S.  c,  2  Hun,  55.  It  is  the 
duty  of  the  sheriff  to  remove  from  the  premises  the  personal  prop- 
erty of  the  defendant ;  People  v.  Cooper,  20  Hun,  486 ;  Witiech 
V.  Van  Rensselaer,  64  IS.  Y.  27;  also  all  persons,  who  claim 
to  hold  possession  in  the  right  of  the  defendant.  Jackson  v. 
Tuttle,  9  Cow.  233.  As  between  a  successful  plaintiff  in  eject- 
ment and  the  defendant,  the  crops  belong  to  plaintiff.  Lane  v. 
King,  8  Wend.  584;  Oillett  v.  Balcom,  6  Barb.  370.  Where  lands 
are  recovered  subject  to  an  easement,  the  plaintiff  has  a  right  to 
the  delivery  of  the  lands,  subject  to  the  easement.  Reformed 
Church  V.  Schoolcraft,  65  !N.  Y.  134.  The  execution  of  a  writ  of 
possession,  issued  in  ejectment  for  non-payment  of  rent,  must  be 
an  open,  visible,  and  notorious  change  of  possession,  a  merely 
nominal  and  secret  execution  of  the  writ  is  not  sufficient,  and  the 
sheriff's  return  is  not  conclusive  on  that  point.  Newell  v.  Whig- 
ham,  102  N.  Y.  20,  distinguishing  Witbeck  v.  Van  Rensselaer, 
64  N.  Y.  27 ;  Browning  v.  Hanford,  5  Den.  86 ;  Baker  v.  McDuffie, 
23  Wend.  289 ;  Fitch  v.  Devlin,  15  Barb.  47. 

Where  twenty  years  have  elapsed  since  the  recovery  of  the  judg- 
ment, the  granting  of  the  application  for  leave  to  issue  execution 
or  a  writ  of  possession  is  discretionary  and  not  appealable.  Van 
Rensselaer  v.  Wright,  31  St.  Kep.  897 ;  s.  c,  121  F.  Y.  626. 

Where  judgment  for  the  plaintiff  in  ejectment,  which  had  been 
affirmed  at  General  Term,  was  reversed  by  the  Court  of  Appeals, 
the  Special  Term  has  the  power  to  and  will  issue  a  writ  of  posses- 
sion to  restore  the  premises  in  question  to  the  defendant,  although 
the  judgment  of  the  Court  of  Appeals  does  not  provide  for  the 
issue  of  the  writ.  Carlton  v.  Mayor,  50  Supr.  Ct.  177 ;  s.  c,  5 
Civ.  Pro.  418. 

Where  a  defendant  in  ejectment,  after  the  plaintiff  has  been  put 
in  possession  by  virtue  of  an  execution  issued  upon  the  judgment, 
takes  forcible  possession,  a  new  action  is  not  necessary,  but  the 
court  has  authority  to  direct  the  restoration  of  possession  to  the 
plaintiff  and  restrain  the  defendant  from  interfering  therewith. 
DeLancey  v.  Piepgras,  73  Hun,  608,  56  St.  Eep.  181,  26  Supp. 
807,  dismissed,  141  K  Y.  88,  56  St.  Kep.  651. 

An  execution  issued  upon  a  judgment  for  an  imdivided  interest 
in  real  estate  which  commands  the  sheriff  to  put  plaintiff  in  posses- 
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sion  of  the  whole,  is  irregular  and  if  it  has  been  so  executed,  the 
court  will  order  restitution  to  the  defendant  of  his  interest  in  the 
premises.  Skinner  v.  Odenbach,  81  Hun,  315,  62  St.  Rep.  598, 
30  Supp.  624. 

Section  1373,  authorizing  the  writ  of  possession  which  provides 
that  if  a  sum  of  money  is  awarded  it  may  be  collected  by  virtue  of 
the  same  execution,  only  intends  that  the  plaintiff  may  insert  in 
the  writ  of  possession  a  mandate  to  collect  any  money  adjudged 
to  him  but  not  that  the  money  must  be  so  collected  or  that  it  can 
be  collected  without  the  insertion  of  a  mandate  to  that  effect. 
Van  Rensselaer  v.  Wright,  56  Hun,  39.  The  appeal  was  dis- 
missed, 121  ]Sr.  Y.  626,  the  opinion  holding  that  the  judgment 
awarding  possession  terminates  the  lease  and  can  only  be  satisfied 
by  restoration  of  the  land ;  if  it  fixes  the  amount  of  rent  in  arrears, 
that  simply  bears  upon  the  defendant's  right  of  redemption,  he 
having  the  privilege  of  averting  the  effect  of  the  judgment  by 
paying  up  his  arrears  of  rent. 

Execution  to  put  Plaintiff  in  Possession  in  Ejectment. 

The  People  of  the  State  of  New  York,  to  the  sheriff  of  the  county  of 

Ulster: 

"Whereas,  A  judgment  was  rendered  on  the  23d  day  of  June,  1907, 
in  the  Supreme  Court,  in  an  action  in  said  court,  wherein  Daniel  B. 
Donovan  was  plaintiff,  and  James  H.  Vandemark  was  defendant,  in 
favor  of  the  plaintiff  and  against  the  defendant,  for  the  delivery  to 
the  defendant  of  the  possession  of  the  following-described  premises 
(insert  description  in  judgment),  and  also  for  the  recovery  by  the 
said  Daniel  B.  Donovan  against  said  James  H.  Vandemark,  for 
$2,350  damages,  and  $731.02  costs  of  this  action,  in  all  the  sum  of 
$3,081.02  damages  and  costs;  the  judgment-roll  upon  which  judg- 
ment was  filed  in  Ulster  county  clerk's  office  on  the  22d  day  of  June, 
1907,  and  docketed  on  the  same  day,  and  the  sum  of  $3,081.02,  with 
interest  thereon  from  the  22d  day  of  June,  1907,  is  actually  due 
thereon : 

Now,  therefore,  you  are  hereby  required  to  deliver  the  possession 
of  the  said  real  estate,  above  described,  within  your  county  to  the 
said  Daniel  B.  Donovan,  plaintiff,  and  to  satisfy  the  said  judgment 
of  $3,081.02,  with  interest  thereon  as  aforesaid,  out  of  the  personal 
property  of  the  said  judgment  debtor ;  and  if  sufficient  personal  prop- 
erty cannot  be  found,  out  of  the  real  property  belonging  to  him,  at 
the  time  when  said  judgment  was  docketed  in  the  clerk's  office  of  the 
county  of  Ulster,  or  at  any  time  thereafter,  and  to  return  this  execu- 
tion to  the  clerk  of  the  county  of  Ulster,  within  sixty  days  after  the 
receipt  hereon. 

Witness,  Hon.  James  A.  Betts,  one  of  the  justices  of  said  coiu't  at 
Kingston,  on  this  22d  day  of  June,  1907. 

JOHN  E.  VAN  ETTEN, 

Attorney  for  Plaintiff. 
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ARTICLE    XX. 

BJECTMEKT   POR  NON-PAYMENT   OF   BENT  AND  PB.OCEDUBE 

THEREON. 

§  1504.  When  action  may  be  brought  for  non-payment  of  rent,  625. 

§  1505.  Id.;  when  right  of  re-entry  is  reserved  for  want  of  distress,  625. 

§  1506.  Action  against  tenant,  when  proceedings  to  be  stayed,  625. 

§  1507.  Id.  J  amount  of  rent  in  arrear  to  be  stated  in  judgment,  625. 

§  1508.  Id.;  when  possession  to  be  restored  to  defendant,  625. 

§  1509.  Id.,  626. 

I  15 10.  Id.;  use  of  property,  when  set-off  against  rent,  626. 

§   1504.  When  action  may  be  bronglit  for  non-payment  of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  reserving  rent, 
or  upon  a  lease  of  real  property,  and  the  grantor  or  lessor,  or  his  heir,  devisee, 
or  assignee,  has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to  pay 
the  rent,  he  may  maintain  an  action  to  recover  the  property  granted  or 
demised,  without  any  demand  of  the  rent  in  arrear,  or  re-entry  on  the 
property. 

§  1505.  Id.;  iirhen  right  of  re-entry  is  reserved  for  -want  of 
distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or  lessor  of  real 
property,  in  default  of  a  sufficiency  of  goods  and  chattels  whereon  to  distrain 
for  the  satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an  action  to 
recover  the  property  demised  or  granted,  may  be  maintained  by  the  grantor 
or  lessor,  or  his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the 
payment  of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  written  notice  of  his  inten- 
tion to  re-enter,  personally,  or  by  leaving  it  at  his  dwelling-house  on  the 
premises  with  a  person  of  suitable  age  and  discretion;  or,  if  the  defendant 
cannot  be  fouad  with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found,  by  posting  it  in 
a  conspicuous  place  on  the  premises. 

§  1506.  Action  against  tenant,  when  proceedings  to  he  stayed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered,  and  the 
judgment-roll  is  filed,  in  an  action  brought  as  prescribed  in  either  of  the  last 
two  sections,  the  defendant  may  pay  or  tender  to  the  plaintiff  or  his  attorney, 
or  pay  into  court,  all  the  rent  then  in  arrear,  with  interest  and  the  costs  of 
the  action  to  be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

§  1507.  Id.;  amount  of  rent  in  arrear  to  be  stated  in  judgment. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the  plaintiff, 
must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or,  if  judgment  is  taken 
by  default,  the  amount  thereof  must  be  ascertained  by  or  under  the  direction 
of  the  court ;  and,  in  either  case,  it  must  be  stated  in  the  judgment. 

§  1508.  Id.;  when  possession  to  be  restored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property,  awarded  to 
the  plaintiff  in  such  an  action,  has  been  delivered  to  him  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  rendered  therein,  the  defendant,  or  any  person 
who  has  succeeded  to  his  interest,  or  a  mortgagee  of  the  lease,  or  of  any  part 
thereof,  who  was  not  in  possession  when  final  judgment  was  rendered,  may 
pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator,  or  attorney,  or 
Actions,  Vol.  1—40 
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may  pay  into  court,  for  the  use  of  the  person  so  entitled  thereto,  the  amount 
of  rent  in  arrear,  as  stated  In  the  judgment,  and  the  costs  of  the  action,  with 
interest,  and  all  other  charges  incurred  by  the  plaintiff. 

§   1509.  The  same. 

Within  three  months  after  making  the  payment  or  tender,  the  person  who 
made  it,  or  his  representative,  may  apply  to  the  court  for  an  order  that 
possession  of  the  properly  be  delivered  to  him;  and  thereupon,  upon  proof  of 
the  facts,  and  payment  of  the  sum  due  by  reason  of  rent  accruing  since  the 
judgment  was  rendered,  and  upon  compliance  with  all  other  terms  to  be 
complied  with  by  the  grantee  or  lessee,  to  the  time  of  the  application,  the 
court  must  make  an  order,  directing  that  possession  of  the  property  be  deliv- 
ered to  the  applicant,  who  shall  hold  and  enjoy  the  same,  without  any  new 
grant  or  lease  thereof,  according  to  the  terms  of  the  original  grant  or  lease. 
Notice  of  the  application  must  be  served  upon  the  plaintiff's  attorney. 

§   1510.  Id.;  use  of  property,  wben  set  oS  against  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the  plaintiff, 
by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action,  the  order 
must  provide  for  setting  off  the  sum  which  the  plaintiff  has  made,  or  which 
he  might,  without  willful  neglect,  have  made,  of  the  property  during  the 
possession  thereof,  against  the  rent  accruing  after  the  judgment  was  rendered, 
and  for  reimbursement  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this  section. 

Either  the  grantor  of  a  lease  in  fee  reserving  rent,  or  his  assignee 
of  the  rent,  may  maintain  ejectment  upon  non-payment  of  the 
stipulated  rent.  Tyler  v.  Heidorn,  46  Barb.  439;  Van  Rensselaer 
V.  Slingerland,  26  !N".  Y.  580.  Ejectment  for  non-payment  of 
rent  is  not  limited  to  rent  service,  but  applies  to  all  cases  where 
there  -was  a  right  to  re-enter  at  common  law.  Van  Rensselaer  v. 
Ball,  19  N.  Y.  100.  But  it  is  said  it  is  not  proper  unless  the 
lease  gives  a  right  of  re-entry.  Van  Rensselaer  v.  Jewett,  2  N.  Y. 
141.  In  Parmelee  v.  Oswego,  etc.,  R.  R.  Co.,  6  N.  Y.  Y4,  it  is 
held,  that,  upon  breach  of  a  condition  annexed  to  a  lease  for  years, 
the  estate  ceases  without  entry,  and  the  lessor,  or  any  one  succeed- 
ing to  the  estate,  may  have  ejectment  to  recover  possession,  except 
where  the  lease  expressly  provides  that  the  lessor  shall  enter.  In 
an  action  to  recover  possession  for  non-payment  of  rent,  a  demand 
need  not  be  alleged,  or  notice  of  intention  to  re-enter.  Mayor  v. 
Campbell,  18  Barb.  156.  Ejectment  for  non-payment  of  rent 
lies  by  the  assignee  of  the  lease ;  Main  v.  Oreen,  32  Barb.  448 ;  or 
by  the  personal  representatives  of  assignee  of  a  life  lease.  Mosher 
V.  Yost,  33  Barb.  277. 

Ejectment  for  rent  cannot  be  maintained  where,  by  summary 
proceedings,  the  lease  has  been  terminated.  Stuyvesant  v.  Griss- 
ler,  12  Abb.  (N.  S.)  6.     Where  the  tenants  of  a  large  tract  parti- 
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tioned  among  themselves  without  the  privity  of  the  landlord,  it 
must  appear  that  there  vs^as  not  a  sufficient  distress  upon  any  part, 
before  he  can  maintain  ejectment  upon  any  part.  Jackson  v. 
Wyckoff,  5  Wend.  53. 

The  provision  requiring  notice  of  intention  to  re-enter  may  be 
waived  by  a  provision  in  the  lease,  that  "  if  the  yearly  rent  is 
not  paid  at  the  time  appointed,  the  landlord  may  re-enter  on  the 
premises  and  re-possess  them."     Hosford  v.  Ballard,  39  IsT.  Y.  147. 

After  forfeiture  has  accrued  for  non-payment  of  rent,  it  may  be 
waived  by  the  lessor,  by  acts  as  well  as  words,  and  it  will  be  so 
waived,  and  the  right  of  action  lost,  if  he  then  does  any  act  which 
amounts  to  an  acknowledgment  of  an  existing  tenancy,  as  receiving 
rent  due  at  a  subsequent  quarter;  Collins  v.  Hashrouck,  56  N.  Y. 
157 ;  or,  if  he  distrains  for  that  in  arrears,  or  receives  such  arrears, 
and  gives  a  receipt  therefor,  in  which  he  calls  the  party  paying 
his  tenant.  Jackson  v.  Sheldon,  5  Cow.  448.  If  the  landlord 
is  ignorant  of  the  forfeiture,  the  receipt  of  rent  is  no  waiver. 
Jackson  v.  Brownson,  7  Johns.  227.  It  is  also  held,  that  the 
receipt  of  rent  is  not  a  waiver,  unless  such  rent  accrued  after 
forfeiture,  and  then  it  validates  the  lease  only  to  the  time  of 
payment.  But  that,  if  the  lessor,  with  a  full  knowledge  of  the 
forfeiture,  accepts  rent  which  fell  due  after  that  event,  he  waives 
such  forfeiture.  Jackson  v.  Allen,  3  Cow.  220.  A  devisee  of  one 
who  has  granted  land  in  fee,  subject  to  rent,  cannot  maintain 
ejectment  for  rent  accruing  prior  to  the  death  of  the  testator,  but 
only  for  what  has  accrued  since.  Yan  Rensselaer  v.  Hayes,  5 
Den.  477.  The  lessor  is  presumed  to  have  taken  possession  at 
the  time  of  the  service  of  the  complaint,  and  when  he  takes  pos- 
session at  the  termination  of  the  action,  such  possession  relates 
back.  Samson  v.  Rose,  65  IST.  Y.  411.  In  ejectment  for  rent  the 
tenant  may  show  a  partial  eviction  from  the  easement  by  way  of 
counterclaim,  and  is  not  put  to  his  cross  action.  Blair  v.  Claxton, 
18  K  Y.  529.  Proof  of  actual  entry  or  demand  of  possession  is 
not  necessary  before  bringing  ejectment,  where  the  condition  of 
the  lease  is  forfeited.  Hosford  v.  Ballard,  39  N".  Y.  147 ;  Cruger 
V.  McLaury,  41  N.  Y.  219;  Plumh  v.  Tulbs,  41  IST.  Y.  442. 
Distress  being  abolished  the  provision  making  the  absence  of  suffi- 
cient property  a  condition  of  re-entry  for  non-payment  of  rent, 
ceases  to  be  operative.  Van  Rensselaer  v.  Snyder,  13  N.  Y.  299. 
The  following  are  the  provisions  of  the  Eevised  Statutes  still  in 
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force,  relating  to  notice  to  tenant  as  a  condition  precedent  to 

ejectment  (9th  ed.,  p.  1819)  : 

§  7.  Wherever  there  is  a  tenancy  at  will,  or  by  sufferance,  created  by  the 
tenant's  holding  over  his  term,  or  othervcise,  the  same  may  be  terminated  by 
the  landlord  giving  one  month's  notice,  in  writing,  to  the  tenant,  requiring 
him  to  remove  therefrom. 

§  8.  Such  notice  shall  be  served  by  delivering  the  same  to  such  tenant,  or  to 
some  person  of  proper  age,  residing  on  the  premises,  or  if  the  tenant  cannot 
be  found,  and  there  be  no  such  person  residing  on  the  premises,  such  notice 
may  be  served  by  affixing  the  same  on  a  conspicuous  part  of  the  premises 
where  it  may  be  conveniently  read. 

§  9.  At  the  expiration  of  one  month  from  the  service  of  such  notice,  the 
landlord  may  re-enter  or  maintain  ejectment,  or  proceed  in  the  manner  pre- 
scribed by  law,  to  remove  such  tenant  without  any  further  or  other  notice 
to  quit. 

It  is  a  fundamental  principle  that  as  between  landlord  and  ten- 
ant, the  tenant  is  estopped  from  disputing  the  title  of  the  landlord 
or  claiming  under  a  title  hostile  to  that  under  which  he  entered,  or 
a  title  which  he  acquired  during  his  tenancy.  Jackson  v.  McLeod, 
12  Johns.  182;  Jackson  v.  Harder,  4  Johns.  202;  Vernmm  v. 
Smith,  15  K  Y.  327;  Territt  v.  Cowenhoven,  79  IsT.  Y.  400; 
Colton  V.  Harper,  5  Wend.  246 ;  Jackson  v.  Hinma/n,  10  Johns. 
292;  Tompkins  v.  Snoiv,  63  Barb.  525.  This  is  upon  the  prin- 
ciple that  the  landlord  if  compelled  to  litigate  the  title  must  be  put 
in  as  good  a  position  by  his  tenant  as  when  he  gave  him  possession. 
Olen  V.  Qihson,  9  Barb.  638.  The  landlord  cannot,  however, 
maintain  ejectment  during  the  term  against  the  tenant  for  non- 
payment of  rent  unless  there  is  a  clause  in  the  lease  giving  the  right 
of  re-entry  for  condition  broken  and  then  only,  on  compliance  with 
the  statute  cited,  as  to  notice.  Yan  Rensselaer  v.  Jewett,  2  iN".  Y. 
141 ;  Tyler  v.  Heidorn,  46  Barb.  439 ;  Delancey  v.  Ganong,  9 
ISr.  Y.  25 ;  Hosford  v.  Ballard,  39  IT.  Y.  147.  As  to  what  consti- 
tutes a  waiver  of  such  right,  see  Conger  v.  Duryea,  12  Week.  Dig. 
225 ;  Jackson  v.  Sheldon,  5  Cow.  448 ;  Ireland  v.  Nichols,  46  IST.  Y. 
413.  The  tenant  may  show  title  out  of  the  landlord  where  the 
latter's  title  has  expired  since  the  creation  of  the  tenancy.  Jackson 
v.  Rowland,  6  Wend.  666;  Hoag  v.  Hoag,  35  IST.  Y.  469;  Arm- 
strong v.  Wheeler,  9  Cow.  88.  As  to  remedy  by  ejectment  against 
tenant  for  waste,  see  Verplank  v.  Wright,  23  Wend.  506 ;  Jackson 
V.  Brownson,  7  Johns.  227;  People  v.  Alherty,  11  Wend.  162; 
Livingston  v.  Reynolds,  26  Wend.  115 ;  McGregor  v.  Brown,  10 
IT.  Y.  114;  Erwin  v.  Olmsted,  7  Cow.  229;  Swffern  v.  Townsend, 
9  Johns.  35  ;  Cooper  v.  Stower,  9  Johns.  331 ;  PhilUpps  v.  Covert, 
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7  Johns.  1 ;  SchermerJiorn  v.  Buell,  4  Den.  422.  As  to  when  the 
landlord  may  re-enter  on  breach  of  condition,  see  Stuyvesant  v. 
Davis,  9  Paige,  427;  Parmelee  v.  0.  &  8.  B.  B.  Co.,  6  JST.  Y.  74; 
Collins  V.  Hashrouch,  56  N.  Y.  157 ;  Morton  v.  Weir,  70  IST.  Y. 
247.  Where  the  issue  is  one  of  title  only,  no  demand  or  notice  is 
necessary.  Wood  v.  Wood,  18  Hun,  350,  affirmed,  83  N.  Y.  575 ; 
Eysaman  v.  Eysaman,  '2,4t  Hun,  430. 

A  tenant  for  the  life  of  another,  who  continues  in  possession 
after  the  death  of  such  life  tenant,  is  not  entitled  to  notice  to  quit. 
Livingston  v.  Tanner,  14  N.  Y.  64.  The  receipt  of  rent  under  a 
lease  void  by  the  Statute  of  Frauds  does  not  render  it  valid,  but 
in  such  case  there  must  be  notice  to  quit.  Beeder  v.  Sayre,  70 
'N.  Y.  180 ;  Lounsbery  v.  Snyder,  31  N.  Y.  514. 

To  entitle  a  tenant  holding  over  a  term  to  notice,  the  holding 
over  must  be  for  such  time  as  to  authorize  the  implication  of 
assent  to  such  continuance  by  the  landlord.  Schuyler  v.  Smith, 
51  N.  Y.  309 ;  Conway  v.  Starkweather,  1  Den.  113.  Where  a 
party  enters  upon  land  for  an  indefinite  period  by  permission  of 
the  owner,  even  if  no  rent  is  reserved,  he  becomes  a  tenant-at-will 
and  is  entitled  to  notice  to  quit.  Burns  v.  Bryant,  31  ]Sr.  Y.  453  ; 
Lamed  v.  Hudson,  60  IST.  Y.  102 ;  Post  v.  Post,  14  Barb.  253. 
As  to  the  right  of  tenant  to  notice,  after  committing  such  waste 
as  to  terminate  the  tenancy,  see  Harris  v.  Fink,  49  N.  Y.  24. 
The  right  of  the  tenant  to  notice  may  be  waived  by  him  by  provi- 
sion in  the  lease.  Hosford  v.  Ballard,  39  N.  Y.  147.  So  the 
landlord  may  waive  his  right  of  action  which  has  accrued  by  service 
of  notice,  by  receiving  rent.  Prvndle  v.  Anderson,  19  Wend.  391 ; 
Collins  V.  Hasbrouck,  56  IST.  Y.  157.  The  notice  cannot  be  served 
by  leaving  it  at  the  tenant's  place  of  business  in  his  absence. 
Banks  v.  Carter,  7  Daly,  417. 

Where  lessors  had  given  notice  of  their  election,  to  avail  them- 
selves of  a  right  to  terminate  a  lease  for  non-payment  of  rent, 
and  the  lessees  then  tendered  the  rent,  which  was  refused,  held, 
that  the  lessees  could  maintain  an  action  to  restrain  the  lessors 
from  summary  proceedings  to  recover  the  premises,  and  enforcing 
the  forfeiture.  Horton  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  12  Abb. 
K.  C.  30. 

A  lease  is  not  so  defeated  by  rent  in  arrears,  but  that  on  payment 
of  the  rent,  the  rights  of  the  tenant  are  reinstated.  Holden  v. 
Sackett,  12  Abb.  473.     The  six  months  in  which  lessees  or  persons 
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claiming  under  them  may  redeem,  commence  running  from  the 
date  of  the  eviction  of  defendant  in  possession  luider  the  writ  of 
possession.  Newell  v.  Wigham,  16  Week.  Dig.  295 ;  Whithech 
V.  Van  Rensselaer,  64  N.  Y.  27. 

The  Revised  Statutes  —  2  R.  S.  506,  §  36  —  for  which  this  is  a 
substitute,  provided  for  filing  a  bill  within  six  months  after  execu- 
tion, and  made  no  provision  as  to  the  conditions  on  which  relief 
was  to  be  granted.  It  was  held,  under  the  statute,  that  a  lessee  or 
tenant  might  redeem,  by  paying  or  tendering  to  the  landlord,  the 
rent  in  arrears  and  costs  in  an  action  to  re-enter,  for  non-payment 
of  rent,  whether  the  action  be  at  common  law  or  under  the  statute, 
and  might  have  an  action  in  equity  for  that  purpose.  Coming 
V.  Beach,  26  How.  289. 

The  Van  Rensselaer  leases  come  under  these  sections  and  no 
demand  is  necessary  under  them.  Martin  v.  Rector,  118  N.  Y. 
476,  30  St.  Rep.  27,  reversing  43  Hun,  371. 

In  an  action  to  recover  the  premises  on  the  ground  that  si;: 
months'  or  more  rent  was  in  arrears,  it  was  held  that  the  riglit  i  ■ 
re-enter  for  non-payment  of  rent  was  not  limited  to  the  case  cf 
default  of  sufficient  distress,  but  that  the  general  condition  author- 
izing a  re-entry  in  case  of  a  breach  of  either  of  the  covenants, 
applied  to  the  covenant  to  pay  rent  and  that  therefore  to  maintain 
an  action  it  was  not  necessary  to  show  that  before  the  commence- 
ment of  the  fifteen  days,  notice  in  lieu  of  a  distress  for  rent, 
required  by  §  1505,  before  the  bringing  of  an  action  of  ejectment 
where  a  right  of  re-entry  is  reserved  in  default  of  a  sufficient  dis- 
tress, was  given.     Martin  v.  Rector,  118  N.  Y.  476. 

The  requirement  of  §  1507,  that  the  amount  of  rent  in  arrears, 
must  be  "  fixed  "  in  a  judgment  of  ejectment,  is  only  intended  to 
enable  the  defendant  to  avail  himself  of  §§  1508  and  1509  author- 
izing redemption  of  the  land  by  the  payment  of  the  amount  of 
rent  due  with  interest  and  costs;  it  confers  a  privilege  upon  the 
defendant  and  does  not  create  a  judgment  against  him.  Where 
under  a  jiidgment  in  ejectment  the  plaintiff  is  entitled  to  take 
possession  at  once  of  the  land,  and  the  defendant  has  a  right  on  the 
payment  of  a  certain  sum  to  retain  possession  or  to  recover  it 
within  six  months  after  it  has  been  lost,  and  the  defendant  remains 
in  possession  for  more  than  twenty  years,  the  presumption  is  that 
the  defendant  has  at  some  time  during  this  period  paid  the  neces- 
sary  sum  and  thus  become  entitled  to  keep  possession.     Van 
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Rensselaer  v.  Wright,  56  Hun,  39,  29  St.  Eep.  468,  8  Supp.  885, 
dismissed,  121  N.  Y.  626. 

Church  V.  Seeley,  110  N.  Y.  457,  discusses  the  construction  of 
§  1507  and  other  sections  relating  to  this  matter  of  ejectment  be- 
tween landlord  and  tenant. 

Section  1507  contemplates  that  on  default  in  payment  of  rent, 
the  court  must  ascertain  by  proof  the  amount  in  arrear  in  some 
proper  manner  as  in  other  cases  of  default,  and  the  entry  of  judg- 
ment by  default  is  therefore  unauthorized  upon  the  overruling  of 
the  demurrer  interposed  to  the  complaint  in  an  action  to  recover 
possession  of  the  premises  for  the  non-payment  of  rent,  vyhere  the 
court  makes  no  ruling  or  direction  as  to  the  amount  of  rent  due. 
Bulger  v.  Coyne,  20  App.  Div.  224,  46  Supp.  1007. 
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NATURE    OF    THE    ACTION    AND    OOUBTS    HAVING   JURISDIC- 
TION-. 

Subd.  I.    Character  of  the  action,  634. 

Subd.  2.   Strict  foreclosure,  636. 

Subd.  3.   Courts  having  jurisdiction  and  place  of  trial,  638. 

Sub.  1.     Character  of  the  Action. 

The  object  of  the  action  of  foreclosure  is  to  enable  the  mort- 
gagee to  have  the  mortgaged  premises  sold  in  order  to  obtain  his 
money,  interest,  and  expenses,  and  that  the  mortgagor  and  all 
persons  claiming  under  him  be  barred  of  all  equity  of  redemption 
in  the  mortgaged  premises,  the  purchaser  taking  a  clear  title  to 
the  land  sold.     Gerard's  Titles  to  Real  Estate  (4th  ed.)  6T1. 

Hilliard  on  mortgages  defines  foreclosure  to  be  the  process  by 
which  a  mortgagee  acquires  or  transfers  to  a  purchaser  an  abso- 
lute title  to  the  property  on  which  he  had  previously  had  a  mere 
lien  by  way  of  mortgage. 

Two  objects  are  sought  to  be  accomplished  in  foreclosures  under 
the  practice  in  this  State,  on  the  sale  of  the  mortgaged  property 
by  decree,  one  to  give  perfect  title  and  apply  the  moneys  arising 
from  the  sale  upon  the  mortgage  debt,  the  other  in  case  of  de- 
ficiency to  obtain  a  personal  judgment  against  the  parties  liable 
therefor.     Wiltsie  on  Mortgage  Foreclosure,  5. 
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It  is  said  in  Selkirk  v.  Wood,  9  Civ.  Pro.  E.  141,  tliat  an  action 
of  foreclosure  is  a  proceeding  in  rem,  while  the  contrary  is  held 
in  Oshorne  v.  Randall,  7  Civ.  Pro.  K.  323. 

There  are  three  methods  of  foreclosure  which,  are  or  have  been 
recognized  in  this  State : 

First.  Strict  foreclosure  or  foreclosure  without  sale  of  the  prop- 
erty, the  purpose  of  which  is  to  perfect  in  the  mortgagee  an  abso- 
lute title  instead  of  by  resort  to  a  sale.  This  procedure  was  origi- 
nated in  England,  upon  the  theory  that  the  mortgagee  acquired 
title  to  property  subject  only  to  an  equity  of  redemption,  and  the 
action  was  used  simply  to  perfect  that  title  in  the  mortgagee  and 
deprive  the  owner  of  the  equity  of  any  right  in  the  property. 
Whether  or  not  that  method  now  exists  in  this  State  will  be  con- 
sidered further. 

Second.  Statutory  foreclosure  or  foreclosure  by  advertisement, 
a  remedy  under  which  sale  may  be  had  by  proceedings  provided 
for  by  statute.  This  method  is  provided  for  under  §§  238 Y  to 
2409  of  the  Code,  and  is  treated  in  Fiero  on  Special  Proceedings. 
As  the  statutory  proceeding  must  be  strictly  followed  and  the 
courts  have  insisted  that  the  papers  must  show  every  matter  con- 
nected with  jurisdiction,  it  is  not  ordinarily  used  except  in  cases 
where  the  value  of  the  property  is  comparatively  small. 

Third.  The  action  in  equity  recognized  and  to  a  very  small 
extent  regulated  under  the  provisions  of  the  Code,  §§  1626  to 
1637.  The  procedure  is  regulated  by  the  rules  applicable  to 
courts  of  equity  and  was  well  defined  by  the  chancery  practice 
previous  to  the  adoption  of  the  Code,  and  those  rules  as  enacted 
in  the  rules  of  the  Supreme  Court,  continue  to  govern  the  method 
of  carrying  on  the  action. 

The  very  general  character  of  the  Code  regulations  doubtless 
arises  from  the  fact  that  the  foreclosure  of  mortgages  proceeded 
under  the  equity  practice  and  was  not  a  matter  of  statute  except 
to  a  very  limited  extent.  The  codifiers  seem  to  have  been  dis- 
posed to  leave  the  practice  unchanged,  and  made  no  attempt  to 
interfere  with  it  or  further  formulate  it.  The  result  is  shown  by 
the  first  section,  which  contains  the  provision  for  final  judgment, 
while  the  next  provides  as  to  the  proper  parties  to  the  action. 
Both  the  rules  and  the  provisions  of  the  Code  will  be  cited  and 
the  practice  given  as  established. 

There  formerly  existed  the  method  of  foreclosure  by  entry  and 
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possession  whicli  is  still  common  in  ISTew  England  States,  but  is 
not  known  in  this  State  and  will,  therefore,  not  be  considered. 
Wiltsie  on  Mortgage  Foreclosure,  §  3. 

Sub.  2.    Strict  Foreclosure. 

The  language  of  §  1626  would  seem  to  direct  a  sale  of  property 
absolutely  and  at  all  events,  and  thus  entirely  abolish  the  method 
of  foreclosure  known  as  "strict  foreclosure."  The  language  of 
the  Revised  Statutes  with  reference  to  the  power  of  the  court 
was  "  stall  have  power  to  decree,"  while  that  of  §  1626,  it  will  be 
noted,  is  "  final  judgment  must  direct  the  sale  of  the  property 
mortgaged,"  but  such  foreclosure  has  been  had  since  the  Code 
apparently  without  the  objection  being  raised;  the  lands  in  that 
case  were,  however,  without  the  State.  House  v.  Lockwood,  1  St. 
Eep.  196 ;  s.  c,  40  Hun,  532.  See,  also,  Framklyn  v.  Hay  ward, 
61  How.  43. 

Strict  foreclosure  was  allowable  where  foreclosure  had  once  been 
had  and  the  property  sold,  and  some  person  not  having  been 
made  a  party  had  a  right  to  redeem  it  for  the  purpose  of  confirm- 
ing a  title  otherwise  defective.  Bolles  v.  Duff,  43  N.  Y.  469; 
Kendall  v.  Treadwell,  14  How.  165 ;  Benedict  v.  Oilman,,  4  Paige, 
58;  Boss  v.  Boa/rdman,  22  Hun,  527;  Mills  v.  Dennis,  3  Johns. 
Ch.  367. 

The  effect  of  a  strict  foreclosure  is  to  cut  off  and  extinguish  the 
equity  in  the  mortgagor  and  leaves  the  title  conveyed  by  the  mort- 
gagor absolute  in  the  mortgagee.  Packer  v.  Rochester,  etc.,  R.  R. 
Co.,  17  K  Y.  283. 

In  Moulton  v.  Cornish,  138  IST.  Y.  133,  it  is  said  that  the  equi- 
table remedy  known  as  a  strict  foreclosure  of  a  real  property  mort- 
gage has  never  been  recognized  in  this  State  save  in  a  very  limited 
class  of  cases.  It  had  its  root  in  the  common-law  doctrine  that 
the  mortgagee  acquired  a  fee  in  the  land,  and  upon  a  default  of 
payment  a  right  to  the  possession,  and  that  the  mortgagor  had 
no  estate  or  interest  therein  and  no  right  of  possession  after  a 
default  had  been  made  in  the  payment  of  the  mortgage  debt. 
The  mortgagee's  remedy  was  by  ejectment,  and  in  a  court  of  law 
it  was  not  an  available  defence  for  the  mortgagor  to  plead  that  he 
was  willing  and  ready  to  pay  the  debt  if  he  had  once  suffered  a 
default  to  occur.  In  order  to  mitigate  the  hardships  of  this  rule, 
equity  permitted  a  mortgagor  and  his  privies  to  redeem  by  dis- 
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charging  the  mortgaged  debt  and  by  restoring  to  him  the  posses- 
sion of  the  land  if  the  mortgagee  had  taken  possession.  Equity 
would  entertain  an  action  to  compel  the  parties  entitled  to  this 
right  to  exercise  it  by  paying  within  a  reasonable  time  the  amount 
of  the  mortgaged  debt  or  be  forever  barred  or  foreclosed  of  the 
right  of  redemption  and  in  case  of  redemption  the  decree  pro- 
vided that  the  mortgagee  should  reconvey  the  lands  to  the  mort- 
gagor or  other  party  redeeming. 

It  is  further  said  in  the  opinion  of  Maynard,  J.,  all  concurring : 
"  This  proceeding  has  been  termed  a  strict  foreclosure,  but  it  is 
apparent  that  it  has  no  appropriate  place  in  the  system  of  laws 
and  jurisprudence  where  it  has  been  declared  that  the  mortgage 
does  not  operate  as  a  conveyance  of  the  legal  title,  but  is  only  a 
chose  in  action  constituting  a  lien  upon  the  land  as  security  for 
the  debt  or  other  obligation  of  the  mortgagor,  and  the  courts  of 
this  State  have  refused  to  adopt  it  as  an  authorized  remedy  in 
ordinary  cases,  and  in  this  respect  have  followed  the  practice  of 
the  civil  rather  than  of  the  common  law."  Strict  foreclosure  is 
very  rarely  resorted  to  in  American  courts  and  in  a  large  majority 
of  the  States  it  is  not  recognized.  It  was  held  in  that  action  that 
no  case  was  made  for  a  resort  to  this  unusual,  exceptional,  and 
severe  remedy;  but  it  is  said  that  it  is  unnecessary  to  determine 
whether  under  the  provisions  of  the  Code  such  a  judgment  can 
be  rendered  in  any  case,  the  court  assuming  that  in  a  proper  case 
jurisdiction  exists  to  relieve  a  purchaser  at  a  foreclosure  sale,  who 
finds  that,  by  reason  of  some  defect  in  the  proceedings,  the  lien  of 
a  subsequent  incumbrance  has  not  been  extinguished.  In  Breed 
v.  Buoff,  173  E".  Y.  at  345,  opinion  per  curiam,  Moulton  v. 
Cornish,  is  cited  as  having  been  "  an  action  in  the  nature  of  a 
strict  foreclosure." 

Strict  foreclosure  should  be  resoirted  to  only  in  extreme  cases; 
and  it  seems  that  it  is  not  called  for  in  favor  of  a  prior  mortgagee, 
in  possession  through  an  action  foreclosing  a  prior  mortgage,  de- 
fendant in  a  subsequent  action  brought  to  foreclose  a  junior 
mortgage  by  a  mortgagee  who  was  not  made  a  party  to  the  prior 
action,  instead  of  permitting  the  junior  mortgagee  to  sell  at  his 
own  expense,  where(  the  defendant  prior  mortgagee's  possession 
is  under  liens  in  excess  of  the  value  of  the  mortgaged  premises, 
and  the  junior  mortgagee  cannot  sell  except  in  subordination  to 
all  his  rights.  Denton  v.  Ontario  Co.  N.  Bank,  150  N.  Y.  126,  re- 
versing 77  Hun,  83. 
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It  is  said  in  Oreen  v.  Mussey,  38  Misc.  28Y,  T7  Supp.  851, 
per  Spencer,  J.,  that  "  it  is  sufficient  to  say  that  strict  foreclosure 
is  simply  a  form  of  judgment  and  may  as  well  be  had  in  this  ac- 
tion as  in  another,  although  it  is  not  recognized  by  our  system  of 
practice  under  the  Code.  It  has  generally  been  regarded  as  a 
severe  form  of  judgment  against  persons  standing  in  such  relation 
to  the  mortgaged  premises  as  that  occupied  by  the  party  here  who 
is  asking  to  have  it  applied."  This  opinion  was  given  upon  mo- 
tion for  an  order  permitting  plaintiff  to  serve  supplemental  sum- 
mons to  bring  in  new  party  defendant.  The  order  was  reversed 
in  76  App.  Div.  174,  upon  other  grounds.  The  right  to  strict 
foreclosure  is  not  considered  in  the  opinion  in  the  Appellate 
Division. 

Sub.  3.     Courts  Having  Jurisdiction  and  Place  of  Trial. 

The  Supreme  Court  has  jurisdiction  of  mortgage  foreclosures  as 
the  successor  to  the  Court  of  Chancery.     Code,  §  217. 

The  power  conferred  upon  county  courts  by  §  340  does  not 
include  as  incidental  theretoi  the  power  to  refoirm  a  mortgage. 
A  County  Court,  therefore,  has  not  jurisdiction  of  such  an  action 
although  part  of  the  relief  asked  is  the  foreclosure  of  the  mort- 
gage after  it  has  been  reformed;  the  remedies  are  independent 
and  may  be  attained  by  separate  actions  open  to  separate  and 
independent  defences.  Thomas  v.  Harmon,  122  N.  Y.  84,  affirm- 
ing 46  Hun,  75,  citing  Avery  v.  Willis,  24  Hun,  548.  But  it  is 
held  that  in  an  action  to  foreclose  a  mortgage,  the  county  court 
has  jurisdiction  to  reform  the  conditions  of  the  bond  in  relation 
to  the  time  for  which  interest  is  to  be  computed;  such  relief  is 
strictly  incidental,  secondary,  and  ancillary  to  the  foreclosure  pro- 
ceedings.    Mead  v.  Langford,  30  St.  Rep.  450. 

In  an  action  to  foreclose  a  mortgage,  where  part  of  the  lands 
covered  by  it  are  in  another  State,  the  court  has  jurisdiction  to 
decree  a  sale  of  the  whole  and  may  require  the  mortgagor  to  exe- 
cute a  conveyance  to  the  purchaser.  The  Union  Trust  Co.  v. 
Olmsted,  102  N.  T.  729,  cited  Harrison  v.  Union  Trust  Co.,  144 
S".  Y.  326. 

The  Supreme  Court  has  jurisdiction  of  an  action  to  foreclose 
a  mortgage  upon  a  parcel  of  land  located  partly  in  the  State  of 
New  York  and  partly  in  the  State  of  Connecticut,  and  may,  when 
the  mortgagors  are  residents  of  the  State  of  New  York  and  have 
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teen  persoaily  served  witli  process  therein,  provide  in  the  decree 
that  the  referee  shall  sell  all  the  mortgaged  land,  and  that  the 
mortgagors  shall  convey  the  Connecticait  land  to  the  purchaser. 
Mead  v.  Brochner,  82  App.  Div.  480,  81  Supp.  594. 

By  virtue  of  §  982,  an  action  to  foreclose  a  mortgage  must  be 
tried  in  the  county  where  the  property,  or  some  part  thereof,  is 
situated.  Binghamton  Iron  Foundry  v.  Hatfield,  43  JST.  Y.  224 ; 
Gould  V.  Bennett,  59  N.  Y.  124.  This  is  the  rule,  although  the 
money  may  have  been  loaned  and  mortgage  executed  in  another 
county.  Miller  v.  Hull,  3  How.  325.  If  no  objection  is  made  that 
the  place  of  trial  is  not  the  proper  county,  it  will  not  affect  the 
regularity  of  the  proceedings.    Marsh  v.  Lowry,  26  Barb.  197. 

AETICLE    II. 

WHEN  ACTION  MAINTAINED. 

No  demand  is  necessary  before  the  commencement  of  proceed- 
ings to  foreclose  a  mortgage.  Neal  v.  Brown,  34  Miso.  759,  71 
Supp.  1143. 

The  ovmer  of  the  equity  in  property  subject  to  a  mortgage  may, 
where  foreclosure  is  brought,  pay  the  amount  due  and  require 
an  assignment  of  the  mortgage  to  him,  instead  of  being  obliged 
to  pay  the  mortgage  debt  and  take  satisfaction  thereof.  Stewart 
V.  Smith,  29  Misc.  235,  60  Supp.  629,  citing  Hover  v.  Hover,  21 
App.  Div.  565,  which  distinguishes  Twombly  v.  Cassidy,  82  N. 
Y.  155. 

Hover  v.  Hover,  was  affirmed  on  opinion  below,  155  IT.  Y.  666. 

In  Kentona  Land  Co.  v.  Wire,  35  App.  Div.  181,  54  Supp. 
751,  it  was  held  that  the  party  seeking  assignment  did  not  show 
sufficient  ground  to  entitle  him  to  such  equitable  relief. 

Where  a  person  residing  on  mortgaged  premises,  although  not 
occupying  position  of  a  surety,  is  entitled  upon  payment  of  the 
amount  due  to  an  assignment  of  a  bond  and  mortgage  in  process 
of  foreclosure,  and  may  thus  avoid  paying  and  satisfying  the 
mortgage,  he  must  present  legal  and  equitable  grounds  for  such 
relief.  Hover  v.  Hover,  21  App.  Div.  565,  48  Supp.  395,  affirmed 
in  opinion  below,  155  N.  Y.  666. 

A  mortgagee  was  held  to  be  entitled  to  foreclose  without  pro- 
ducing the  bond,  where  the  mortgage  contained  an  admission  of 
indebtedness  and  covenant  to  pay  the  sum  named  in  the  mortgage, 
and  it  appeared  that  the  mortgage  was  held  by  the  attorney  for 
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the  mortgagee,  and  that  it  was  the  attorney's  practice  to  keep  the 
bonds  of  the  mortgagee  so  as  to  credit  inter^t  thereon,  there  be- 
ing no  evidence  outside  the  recitals  in  the  mortgage  that  there 
was  a  bond  accompanying  it.  Bennett  v.  Edgar,  46  Misc.  231, 
93  Supp.  203,  citing  Mwnoz  v.  Wilson,  111  JST.  Y.  295. 

Upon  a  mortgage  becoming  due,  a  mortgagee  has  the  right  to 
have  the  mortgaged  premises  sold  by  the  court  for  the  satisfaction 
of  the  indebtedness,  and  is  under  no  obligation  to  take  the  mort- 
gaged premises.  Merritt  v.  Youmans,  21  App.  Div.  256,  47  Supp. 
664. 

For  the  purpose  of  an  action  to  foreclose  a  mortgage  by  an  as- 
signee, it  is  sufficient  for  the  plaintiff  to  have  title  to  the  bond 
and  mortgage,  valid  and  legal  on  its  face,  such  as  will  protect  the 
mortgagor,  upon  payment,  from  any  claim  by  the  assignor. 
American  Guild  of  Richmond  v.  Damon,  107  App.  Div.  140,  94 
Supp.  985. 

Where  a  deed,  absolute  in  form,  is  in  fact  a  mortgage,  the  con- 
veyance! remains  a  mortgage  until  the  equity  of  redemption  is 
foreclosed,  and  the  mortgagee  cannot  have  ejectment  against  the 
mortgagor,  or  those  claiming  under  him,  until  after  foreclosure. 
Fandhner  v.  Cody,  45  Misc.  64,  91  Supp.  633. 

Where  it  appears  in  an  action  to  foreclose  that  so  far  as  the 
beneficial  owner  of  the  property  is  concerned,  the  sole  purpose  of 
enforcing  the  mortgage  is  to  cut  off  whatever  rights  were  acquired 
by  the  vendee  in  a  contract  for  the  sale  thereof  on  breach  of  the 
contract  by  the  beneficial  ovpner,  which  the  vendee  was  seeking  to 
have  specifically  performed,  equity  will  not  lend  its  aid  to  enforce 
the  mortgage,  and  thereby  further  the  scheme  to  defraud.  Weis 
V.  Levy,  106  App.  Div.  496,  94  Supp.  857. 

Where  a  bond  and  mortgage  provide  that  tbe  principal  shall  be- 
come due  at  the  mortgagee's  option,  after  default  in  payment  of 
interest,  it  is  not  a  condition  precedent  to  the  mortgagee's  right 
to  use  the  option  that  he  notify  the  mortgagor  of  his  election  so 
to  do.  Hothorn  v.  Louis,  52  App.  Div.  218,  65  Supp.  155, 
affirmed  without  opinion,  170  IST.  T.  576. 

Where  it  was  expressly  agreed  by  the  mortgagor  that  a  default 
of  thirty  days  in  payment  of  interest  should  cause  the  whole  sum 
to  become  due  at  the  option  of  the  mortgagee,  and  a  tender  of 
the  interest  is  made  within  the  thirty  days,  followed  by  a  continued 
readiness  to  pay  the  same,   the  mortgagee   has  no   ground  for 
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exercising  the  option.  Schieck  v.  Donahue,  Y7  App.  Div.  321, 
79  Supp,   233.     Appeal  dismissed,  173  IST.  T.  638. 

The  holder  of  corporate  bonds  secured  by  a  second  trust  mort- 
gage, providing  that  it  shall  be  due  and  payable  upon  default  for 
sixty  days  in  payment  of  interest  on  the  first  mortgage,  may 
maintain  an  action  for  its  foreclosure  after  such  default,  and 
after  refusal  of  a  substituted  trustee  to  bring  an  action;  and  a 
receiver  may  be  appointed  in  the  action.  Balcer  v.  Consolidated 
Gas  &  Electric  Co.,  42  Misc.  95,  85  Supp.  1030. 

Where  an  executor  in  order  to  continue  an  investment  tells  a 
mortgagor's  agent,  who  offers  to  pay  an  installment  of  the  mort- 
gage debt  at  maturity,  that  he  need  not  pay  any  principal  until 
another  year,  neither  the  executor  nor  his  assignee,  vfith  the 
notice  of  the  extension,  can  foreclose  the  mortgage  for  non-pay- 
ment without  demand  for  payment  of  the  past-due  installments. 
Ooldman  v.  Ehrenreich,  33  Misc.  433,  68  Supp.  424. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  the 
ground  that  the  principal  siim  is  due,  according  to  the  terms  of 
the  mortgage,  the  action  cannot  be  sustained  on  the  theory  that 
the  option  provided  in  case  of  a  default  in  payment  of  interest, 
has  been  exercised.  Beach  v.  Shamley,  35  App.  Div.  566,  55 
Supp.  130. 

The  court  will  not  allow  an  action  for  foreclosure  to  be  main- 
tained by  reason  of  default  in  payment  of  taxes,  where  it  was 
agreed  in  the  mortgage  that  such  default  should  make  the  principal 
sum  due,  if  the  taxes  were  paid  immediately  upon  the  mortgagor's 
attention  being  called  to  the  default,  and  before  suit  brought. 
Yer  Planck  v.  Godfrey,  42  App.  Div.  16,  58  Supp.  784. 

It  was  also  held  in  that  case  that  there  had  been  a  waiver  of  the 
default. 

A  mortgage  trustee  is  entitled  to  a  judgment  of  foreclosure  if 
it  establishes  that  outstanding  valid  obligations  were  issued  under 
the  mortgage,  and  that  the  mortgagor  has  made  default  in  their 
payment,  and  it  is  immaterial  who  owns  the  obligations.  Enicker- 
hocker  Trust  Co.  v.  Oneorda,  etc.,  By.  Co.,  116  App.  Div.  78, 
101  Supp.  248,  affirmed,  188  N.  Y.  38. 

Proof  of  the  mortgage  in  condemnation  proceedings  does  not 
bar  its  foreclosure.  Weeks  v.  McCormick,  16  App.  Div.  432, 
45  Supp.  30. 

Foreclosure  is  not  a  proper  proceeding  in  which  to  determine 
Actions,  Vol.  1  —  41 
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the  right  of  dower.  Dower  can  only  be  cut  off  or  barred  by  pro- 
ceedings in  which  it  is  clearly  brought  in  question,  and  neither 
decree  in  foreclosure  nor  the  sale  thereunder  preclude  a  widow 
from  bringing  her  action  for  dower.  Fern  v.  Osterhout,  11  App. 
Div.  319,  42  Supp.  450. 

An  action  to  foreclose  a  mortgage  on  premises  in  the  city  of 
New  York  was  held  not  maintainable  after  the  title  had  passed 
under  condemnation  of  the  mortgaged  premises.  Hill  v.  Wine, 
35  App.  Div.  520,  54  Supp.  892. 

In  Bosche  v.  Kosmowshi,  61  App.  Div.  23,  70  Supp.  216,  the 
question  was  considered  as  to  what  facts  constituted  an  extension 
of  time  to  make  payment  in  order  to  prevent  a  mortgage  from  be- 
coming due.  It  was  further  held  that  the  mortgagee  who,  upon 
default  in  payment  of  an  installment,  elects  under  the  terms  of 
the  mortgage  to  treat  the  entire  sum  as  due,  is  under  no  obliga- 
tion to  discontinue  foreclosure  upon  payment  of  the  unpaid  in- 
stallment, interest,  and  costs. 

Where  interest  is  payable  under  the  terms  of  the  mortgage  at 
the  office  of  the  mortgagor,  the  abandonment  by  the  mortgagor  of 
its  office  releases  the  holder  of  interest  coupons  from  obligation  to 
make  demand  for  payment,  even  if  such  demand  was  necessary. 
Long  Island  Loan  &  Trust  Co.  v.  Long  Island  City  &  N.  B.  Co., 
85  App.  Div.  36,  82  Supp.  644,  affirmed  without  opinion,  178 
N.  Y.  588. 

It  was  held  in  same  case  that  where  a  mortgage  secures  bonds 
and  interest  coupons,  it  may  be  foreclosed  for  the  interest  alone. 

In  Douglas  v.  Miller,  102  App.  Div.  94,  92  Supp.  514,  it  was 
held  that  "  where  a.  bank,  which  had  discounted  an  order  for  the 
payment  of  money,  surrenders  such  order  to  the  payee  and  in- 
dorser  thereof  in  return  for  a  promissory  note,  and  real  estate 
mortgage  executed  by  such  payee  and  indorser,  the  bank  becomes 
a  bona  fide  holder  of  the  mortgage  for  value  under  the  Recording 
Act,  and  the  lien  of  such  mortgage  is  superior  to  the  lien  of  a 
prior  mortgage  executed  by  the  mortgagor  and  which  was  not 
known  to  the  bank  and  was  not  recorded  until  after  the  recording 
of  the  mortgage  given  to  the  bank." 

Where  a  purchaser  of  realty  subject  to  a  mortgage  assumes 
taxes,  on  condition  that  the  mortgagee  refrains  from  foreclosing, 
and  the  purchaser  thereafter  fails  to  pay  taxes,  the  mortgagee  ia 
not  put  to  his  election  to  sue  for  a  breach  of  such  contract,  or  to 
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treat  the  contract  as  rescinded  and  foreclose  the  mortgage,  but 
is  entitled  to  prosecute  both  remedies.  Cook  v.  Adarms,  32  App. 
Div.  385,  53  Supp.  120. 

Where,  as  additional  security  for  the  payment  of  a  loan  secured 
by  a  bond  and  mortgage,  a  third  party  guarantees,  by  a  separate 
instrument,  the  payment  of  such  bond  and  mortgage,  the  mort- 
gagees have  three  remedies :  First,  they  may  proceed  upon  the 
bond  and  guaranty  alone  against  the  guarantor  or  the  bondsmen 
and  guarantor,  and,  if  the  judgment  obtained  in  that  action  be 
unsatisfied,  foreclose  the  mortgage  for  the  purpose  of  having  the 
real  estate  sold  and  applied  to  the  satisfaction  of  the  deficiency; 
second,  they  may  bring  an  action  of  foreclosure  making  both  the 
mortgagor  and  the  guarantor  parties,  and  by  asking  such  relief 
in  the  complaint  obtain  a  judgment  for  any  deficiency  remaining' 
after  the  foreclosure  sale;  or,  third,  they  may  foreclose  the  mort- 
gage as  against  those  in  possession  of  the  property,  and  then,  with 
leave  of  the  court,  obtained  pursuant  to  §  1628  of  the  Code  of 
Civil  Procedure,  bring  an  action  upon  the  guaranty  to  recover 
any  deficiency  resulting  from  the  foreclosure  sale.  Shipmwn  v. 
Niles,  75  App.  Div.  451,  Y8  Supp.  440,  affirmed  without  opinion, 
177  N.  Y.  527. 

AKTIOLE    III. 

PARTIES   PLAINTIFF   AND  DEFENDANT. 

Suiii.  I.  Parties  plaintiff ,  643. 

Subd.  2.  Necessary  and  proper  parties  defendant,  647. 

§  1627.   Persons  liable  for  mortgage  debt  may  be  made  defendants, 
etc.,  647. 
Subd.  3.    Prior  lienors  not  proper  parties,  659. 

Sub.  1.     Parties  Plaintiff. 

There  is  no  provision  by  statute  as  to  parties  plaintiff  peculiar  to 
this  action. 

The  assignee  of  a  mortgage  may  foreclose.  Whitney  v.  Mc- 
Kinney,  7  Johns.  Ch.  144;  Andrews  v.  Gillespie,  47  N.  Y.  487.  It 
is  said  in  Swart  v.  Bennett,  4  Abb.  Ct.  of  App.  Dec.  353,  that  a 
lona  fide  assignee  for  value  of  a  mortgage  originally  given  as  con- 
sideration for  a  fraudulent  transfer  of  lands  may  foreclose,  though 
the  transfer  has  been  adjudged  void  as  against  creditors.  But  if 
the  assignment  is  as  collateral  security,  both  assignor  and  assignee 
should  join  as  plaintiffs.  Norton  v.  Warner,  3  Edw.  Ch.  105; 
Eoyt  V.  Martense,  16  N.  Y.   231.     The  owner,  where  he  has 
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pledged  the  mortgage  as  collateral  for  a  debt  less  than  the  face  o£ 
the  mortgage,  has  an  interest  in  it  which  entitles  him  to  bring  an 
action  to  foreclose.  In  such  action  the  pledgor  is  a  necessary 
party,  but  it  is  immaterial,  so  far  as  the  mortgagor  is  concerned, 
whether  he  is  a  party  plaintiff  or  defendant.  Simpson  v.  Satter- 
lec,  64  ISr.  Y.  657.  Where  plaintiff  assigned  a  mortgage  as 
security,  and  in  an  action  by  the  pledgee  it  was  adjudged  a  certain 
amount  was  due  him,  which  was  paid  by  the  owner,  it  was  held 
the  action  by  the  pledgee  was  not  a  bar  to  a  foreclosure  by  the 
owner.  O'Dougherty  v.  Remington  Paper  Co.,  81  IST.  Y.  496. 
The  holder  of  the  mortgage  to  whom  it  has  been  assigned  as 
collateral  may  maintain  the  action  to  foreclose,  but  he  can  only 
recover  the  amount  due  him,  and  the  owner  of  the  interest,  subject 
to  the  assignment  must  be  made  a  party,  either  plaintiff  or 
defendant.  Whitney  v.  McKim,ney,  7  Johns.  144;  Carpenter  v. 
O'Dougherty,  67  Barb.  397 ;  Bloomer  v.  Sturges,  58  K  Y.  168 
Bard  v.  Poole,  12  IS]".  Y.  495 ;  Bush  v.  Lathrop,  22  K  Y.  535 
Salmon  v.  Allen,  11  Hun,  29 ;  Dalton  v.  Smith,  86  K  Y.  176 
Union  College  v.  Wheeler,  61  E".  Y.  88 ;  Slee  v.  Manhattan  Co.,  1 
Paige,  48 ;  Western  Res.  Bank  v.  Potter,  Clarke's  Ch.  432.  The 
power  to  foreclose  may  be  exercised  by  one  owning  only  a  part 
of  the  mortgage  debt,  and  if  he  claim  too  much,  that  does  not 
render  the  sale  void.  Butterman  v.  Albright,  6  St.  Eep.  334.  If 
the  party  bringing  the  foreclosure  has  not  the  entire  interest,  the 
interested  parties  should  be  plaintiffs  with  him  unless  they  refuse, 
which  should  be  alleged,  and  then  they  should  be  made  defendants. 
Lawrence  v.  Lawrence,  3  Barb.  Ch.  71 ;  Hancock  v.  Hancock,  22 
IT.  Y.  568.  The  joint  holders  of  a  mortgage  should  be  co-plaintiffs 
unless  upon  refusal  of  one  to  join,  as  in  the  case  of  assignor  and 
assignee.  Code  Civ.  Pro.  §  448 ;  Paton  v.  Murray,  6  Paige,  474 ; 
see  Lawrence  v.  Lawrence,  3  Barb.  Ch.  71 ;  McGregor  v.  McGregor, 
35  K  Y.  218 ;  Carpenter  v.  O'Dougherty,  2  T.  &  C.  427,  affirmed, 
58  N.  Y.  681.  An  assignment  of  the  mortgage  without  bond, 
whether  in  writing  or  by  parol,  and  as  collateral  or  otherwise,  is  a 
nullity,  and  the  assignee  acquires  no  interest  especially  as  against 
a  subsequent  assignee  of  both  the  bond  and  mortgage  —  Merrill  v. 
Bartholick,  36  IST.  Y.  44  —  although  the  bond  and  mortgage  may 
be  assigned  by  delivery  if  that  is  the  intention.  Strause  v.  Joseph- 
thai,  77  W.  Y.  622. 

Parties  who  are  entitled  to  the  benefit  of  the  mortgage  security, 
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although  not  named  as  mortgagees  or  holding  an  assignment,  may 
foreclose  as  equitable  assignees  in  some  cases.  Lawrence  v.  Law- 
rence, 3  Barb.  Ch.  11;  Ferguson  v.  Ferguson,  2  IST.  Y.  360; 
Hancock  v.  Hancock,  22  IST.  Y.  568 ;  Stewart  v.  Hutchinson,  29 
How.  181;  Bolles  v.  Duff,  43  IST.  Y.  469;  Eohinson  v.  Byan,  25 
'E.  Y.  320.  A  surety  who  has  been  obliged  to  pay  a  mortgage 
debt  may  be  subrogated  to  the  rights  of  the  mortgagee  and  main- 
tain foreclosure.  Halsey  v.  Reed,  9  Paige,  446 ;  McLean  v.  Towle, 
3  Sandf.  Ch.  117;  Marsh  v.  Pike,  10  Paige,  595;  Brewer  v. 
Staples,  3  Sandf.  Ch.  579;  Tice  v.  Annan,  2  Johns.  Ch.  125; 
Johnson  v.  Zink,  52  Barb.  396 ;  Cox  v.  Wheeler,  7  Paige,  248 ; 
Cherry  v.  Monro,  2  Barb.  Ch.  627 ;  Ferris  v.  Crawford,  2  Den. 
595;  Patterson  v.  Birdsell,  64  IsT.  Y.  294;  Strause  v.  Josephthal, 
77  IST.  Y.  622 ;  JveriZZ  v.  Taylor,  8  IST.  Y.  44;  Calvo  v.  Dawes,  73 
N.  Y.  211;  Marshall  v.  Z^awes,  78  IST.  Y.  414;  Ellsworth  v.  LocA;- 
woo(^,  42  ]Sr.  Y.  89 ;  Dings  v.  Parshall,  7  Hun,  522.  Two  mort- 
gagees holding  contemporaneous  mortgages,  being  liens  of  the  same 
date,  may  unite  in  a  foreclosure.  Potter  v.  Crandall,  Clarke's  Ch. 
119.  See  Decker  v.  Boice,  83  K  Y.  215 ;  Granger  v.  Crouch,  86 
'N.  Y.  494,  and  Oreen  v.  Warnick,  64  IST.  Y.  220.  Where  a  mort- 
gage is  given  to  the  special  guardian  of  an  infant,  the  guardian  is 
the  proper  person  to  file  a  bill  for  redemption  and  assignment  of  a 
second  mortgage  on  the  same  premises.  Pardee  v.  Van  Aiken, 
3  Barb.  534. 

It  is  held  in  Roosevelt  v.  Ellithorp,  10  Paige,  415,  that  the  same 
person  cannot,  at  the  same  time,  foreclose  two  mortgages  on  the 
same  property  by  separate  actions.  As  to  the  right  of  foreclosure 
where  the  mortgage  was  given  to  an  executor  or  administrator  as 
such,  being  vested  in  his  successor,  and  when  such  mortgage,  given 
to  an  executor  in  his  own  name,  should  be  foreclosed  by  the  per- 
sonal representative  of  such  executor,  see  Peck  v.  Mallams,  10 
K  Y.  509 ;  People  v.  Keyser,  28  N.  Y.  226  ;  Renaud  v.  Conselyea, 
5  Abb.  346  ;  Gaulhins  v.  Bolton,  98  N.  Y.  511 ;  Bunn  v.  Vaughan, 
1  Abb.  Ct.  App.  Dec.  253.  Where  a  mortgage,  given  by  an  execu- 
tor to  his  testator  during  his  lifetime,  is  the  only  asset  of  the  estate, 
and  the  executor  refuses  to  bring  an  action,  a  judgment  creditor  of 
deceased  may  maintain  an  action  to  compel  the  sale  of  the  mort- 
gaged premises  and  the  payment  of  his  debt  from  the  proceeds  of 
■the  sale.     Raynor  v.  Gordon,  16  Hun,  126. 

One  executor  or  trustee  may  foreclose  against  another.     Paton 
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V.  Murray,  6  Paige,  474 ;  Lawrence  v.  Lawrence,  3  Barb.  Oh.  Yl ; 
McGregor  v.  McGregor,  35  E".  Y.  218.  Contra,  Vrooman  y. 
Strimson,  7  Week.  Dig.  468.  A  foreign  executor  or  administrator 
cannot  foreclose  without  taking  out  letters  in  this  State.  Morrell 
V.  Dickey,  1  Johns.  Ch.  153 ;  Williams  v.  Storrs,  6  Johns.  Ch. 
353 ;  Doolittle  v.  Lewis,  7  Johns.  45 ;  Vroom  v.  Van  Home,  10 
Paige,  549;  Brown  y._  Brown,  1  Barb.  Ch.  353;  Smith  v.  Webb, 
1  Barb.  232;  Vermilyea  v.  Beatty,  6  Barb.  429;  Lawrence  v. 
Elmendorf,  5  Barb.  73 ;  Parsons  v.  Lyman,  20  IST.  Y.  173 ;  Peter- 
son V.  Chemical  Bank,  32  1^.  Y.  21.  The  objection  must  be  taken 
by  answer  or  demurrer,  or  it  will  be  waived.  Doolittle  v.  Lewis,  7 
Johns.  Ch.  45  ;  Rohhins  v.  Wells,  26  How.  15  ;  Zabrishie  v.  Smith, 
13  ]Sr.  Y.  322 ;  McBride  v.  Farmers'  Bank,  26  IST.  Y.  457.  But 
assignment  of  mortgage,  by  a  foreign  administrator,  vests  the  title 
in  the  assignee,  who  may  foreclose.  Smith  v.  Tiffany,  16  Hun, 
552.  The  letters  of  administration  granted  in  this  State  are  con- 
clusive as  to  the  validity  of  the  appointment.  Abbott  v.  Gurran, 
98  N.  Y.  665.  A  receiver,  or  the  successor  of  a  receiver,  may 
foreclose  a  mortgage  given  him  in  his  official  capacity.  Leavitt  v. 
Pell,  27  Barb.  322,  affirmed,  25  IST.  Y.  474;  Attorney-General  v. 
Guardian  Mutual  Life  Ins.  Co.,  77  IST.  Y.  272. 

A  mortgage  held  by  an  administrator  and  assigned  to  him 
through  a  third  party,  can  be  foreclosed  by  him  though  voidable 
as  to  next  of  kin  of  the  testator.     Bead  v.  Knell,  143  'N.  Y.  484. 

The  omission  to  unite-  as  a  party  in  foreclosure  one  to  whom 
the  plaintiff  has  assigned  a  partial  interest  in  the  mortgage  will 
not  invalidate  the  decree  of  foreclosure  or  furnish  a  ground  for 
collateral  attack  on  the  part  of  the  purchaser,  but  the  equity  of 
redemption  in  such  case  will  be  effectually  barred.  Batterman  v. 
Albright,  122  N.  Y.  484,  34  St.  Rep.  131. 

Where  an  emergency  occurs  which  renders  futile  a  demand  upon 
a  trustee  of  a  corporate  mortgage  to  foreclose  the  same,  such  as 
his  absence  abroad  or  his  insanity,  a  bondholder  may  maintain 
such  an  action.  In  such  case,  the  appointment  of  a  new  trustee 
before  bringing  the  action  is  not  necessary.  Ettlinger  v.  Persian 
Rug  &  Carpet  Co.,  142  N.  Y.  189,  36  N.  E.  Rep.  1055,  58  St. 
Rer>.  -^03. 

As  to  the  proper  parties  plaintiff  on  foreclosure  of  a  contract  for 
sale  of  lands  where  the  vendor  has  died,  see  Champion  v.  Brown, 
6  Johns.  Ch.  398 ;  Moors  v.  Burrows,  34  Barb.  173 ;  Adams  v. 
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Oreen,  34  Barb.  176 ;  Lewis  v.  Smith,  9  N.  Y.  502 ;  Thomson  v. 
Smith,  63  IST.  Y.  301 ;  Schroeppel  v.  Hopper,  40  Barb  425. 

A  refusal  by  a  trustee  to  allow  a  bondholder  to  foreclose  by  his 
own  attorneys  unless  the  trustee  is  indemnified  for  costs,  is  not 
such  a  refusal  as  makes  it  proper  for  the  bondholder  to  bring  the 
action ;  nor  does  the  failure  of  the  trustee  to  bring  suit  for  a  long 
time  after  the  default  of  itself  give  a  bondholder  such  right,  since 
foreclosure  is  usually  a  last  resort  in  such  case.  Beebe.  v.  Bich- 
mond  Light.  Heat  and  Power  Co.,  13  Misc.  737,  69  St.  Eep.  230, 
35  Supp.  1,  affirmed,  3  App.  Div.  334,  38  Supp.  395. 

Where  a  mortgage  is  charged  with  an  annuity  and  is  devised 
to  trustees  for  that  purpose,  the  legatee  has  a  vested  interest  which 
will  enable  her  to  maintain  foreclosure  without  a  demand  on  the 
trustee,  where  the  latter  refuses  to  bring  the  action  or  his  acts  are 
such  as  to  indicate  that  he  would  refuse.  Mulvey  v.  Beilly,  31 
Misc.  10,  64  Supp.  582. 

Sub.  2.     Necessaxy  and  Proper  Parties  Defendant.     §  1627. 

§  1627.  Person  liable  for  mortgage  debt  may  be  made  defendant, 
etc. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortgage,  may  be  made  a  defendant  in  the  action;  and  if  he 
has  appeared,  or  has  been  personally  served  with  the  summons,  the  final  judg- 
ment may  award  payment  by  him  of  the  residue  of  the  debt  remaining 
unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  application  of  the 
proceeds,  pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  State  of  New  York  may  be  made  a  party  defendant 
to  an  action  for  the  foreclosure  of  a  mortgage  on  real  property,  where  the 
people  of  the  State  of  New  York  have  an  interest  in  or  a  lien  on  the  said  real 
property  subsequent  to  the  lien  of  the  mortgage  sought  to  be  foreclosed  in  said 
action,  in  the  same  manner  as  -a.  private  person'.  In  such  a  case,  the  summons 
must  be  served  upon  the  attorney-general,  who  must  appear  in  behalf  of  the 
people. 

The  Code  was  amended  by  chapter  528,  Laws  of  1899,  by  the 
addition  of  subdivision  2,  allowing  the  people  to  be  made  a  party, 
where  they  have  a  lien  on  the  property  subject  to  the  mortgage 
sought  to  be  foreclosed. 

Where  the  courts  of  the  State  can  acquire  no  jurisdiction  over 
the  State  without  its  consent  as  a  party  to  an  action  of  foreclosure 
on  land  the  equity  of  redemption  in  which  is  escheated,  the  making 
of  the  attorney-general  of  the  State  a  party  does  not  authorize  the 
court  to  foreclose  the  State's  interest  in  the  property,  reiterating 
the  doctrine  that  a  sovereign  State  cannot  be  sued  in  its  own  courts 
without  its  consent.  Seitz  v.  Messerschmitt,  117  App.  Div.  401, 
102  Supp.  732,  affirmed,  without  opinion,  188  N".  Y.  587. 
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Vested  remaindermen  under  a  will  are  necessary  parties  to  an 
action  to  foreclose  a  mortgage  given  by  a  testator.  Levy  v.  Levy, 
79  Hun,  290,  60  St.  Eep.  561,  29  Supp.  384,  31  Abb.  IST.  C.  468. 

Where  a  mortgagor  was  a  bankrupt  and  neither  he  nor  his 
assignee  were  made  parties  to  the  foreclosure,  it  was  held  that  the 
title  of  the  assignee  was  not  divested  by  a  judgment  in  a  subse- 
quent action  brought  by  the  administrator  of  the  mortgagee  who 
had  bought  in  the  property  at  a  former  sale  in  foreclosure,  a 
second  suit  being  brought  against  him  individually  and  not  as 
assignee.  Townshend  v.  Thompson,  46  St.  Eep.  847,  18  Supp. 
870,  citing  Landon  v.  Townshend,  112  IST.  Y.  93,  reversing  44 
Hun,  561,  holding  that  to  bind  the  estate  of  a  bankrupt  in  the 
hands  of  his  assignee  by  a  judgment  of  foreclosure  in  a  suit  com- 
menced after  the  bankruptcy  and  after  title  to  the  mortgaged 
property  has  become  vested  in  the  assignee,  it  is  indispensable  that 
the  suit  should  be  brought  against  him  distinctively  in  his  repre- 
sentative or  official  character  or  at  least  that  it  should  in  some  way 
appear  on  the  face  of  the  proceedings  that  they  related  to  and 
affected  the  bankrupt's  estate.  It  is  not  sufficient  that  he  is  indi- 
vidually made  defendant,  in  the  absence  of  an  averment  in  the 
complaint  of  his  representative  character  or  an  answer  or  appear- 
ance by  him  in  that  character.  Contra,  OraJiam  v.  Fountmn,  2 
Supp.  598. 

In  Scholle  v.  Scholle,  113  K  Y.  261,  it  is  held  that  where 
remaindermen  took  a  vested  interest  in  lands,  such  interests  were 
not  cut  off  by  a  foreclosure  suit,  to  which  they  were  not  made 
parties.  An  assignee  in  bankruptcy,  whose  title  is  subject  to  a 
mortgage,  is  a  necessary  party  to  an  action  of  foreclosure. 
Ostrander  v.  Hart,  30  St.  Rep.  170.  A  party  in  possession  at  the 
time  of  the  commencement  of  an  action  of  foreclosure  is  a  proper 
party  defendant  in  the  absence  of  any  allegation  or  evidence  that 
such  party  was  in  possession  under  some  right  or  title  superior  to 
the  mortgagor.  Ruyter  v.  Reid,  31  St.  Rep.  387.  So  is  a  pur- 
chaser at  a  tax  sale.  Ruyter  v.  Nickes,  22  St.  Eep.  200.  The  as- 
signor of  a  mortgage  where  it  has  been  assigned  as  security  should 
be  made  a  party.    Matter  of  Gilbert,  104  K  Y.  200. 

Failure  to  make  a  general  assignee  a  party  is  cured  after  the 
lapse  of  twenty-five  years.    Kip  v.  Hirsch,  103  N".  Y.  565. 

On  foreclosure  of  a  mortgage  given  by  one  to  whom  a  testa-' 
mentary  trustee  had   conveyed  property,   without  consideration, 
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under  an  agreement  for  an  immediate  reconveyance,  neither  the 
beneficiaries  under  the  will,  nor  the  heirs-at-law  of  the  testator 
were  made  parties,  which  fact  was  not  known  to  the  purchaser  at 
the  time  of  the  sale,  it  was  held  to  be  a  fatal  defect  in  the  title. 
Phillips  V.  Wilcox,  12  Misc.  382.  Where  a  judgment  creditor 
whose  judgment  was  recovered  prior  to  the  execution  of  the  mort- 
gage was  not  a  party,  such  creditor  was  held  not  affected  by  the 
decree  and  is  not  a  proper  party.  Sumner  v.  Skinner,  80  Hun, 
201,  61  St.  Rep.  797,  30  Supp.  4,  affirmed,  149  N.  Y.  597. 

Under  the  rule  in  chancery  proceedings  in  force  at  the  time  of 
the  foreclosure  in  1838,  personal  service  of  the  writ  upon  plain- 
tiff was  not  necessary,  but  service  on  the  husband  was  a  good 
service  on  both,  and  this  was  so  although  she  was  at  the  time  under 
age.  Feitner  v.  Lewis,  119  IST.  Y.  131.  Under  the  chancery 
practice  in  an  action  for  foreclosure  where  the  wife  had  only  an 
inchoate  right  of  dower,  service  of  summons  on  the  husband  was 
good  for  both  husband  and  wife.  Ferguson  v.  Smith,  2  Johns. 
Ch.  139;  Leavitt  v.  Cruger,  1  Paige,  421. 

That  rule  has  been  abolished  and  where  the  wife  is  not  per- 
sonally served,  a  judgment  recovered  in  the  action  is  void  as  to  her, 
and  where  a  mortgage  given  by  a  man  and  wife  is  foreclosed,  and 
the  wife  is  not  served  with  the  process  in  the  foreclosure  action, 
she  may,  after  a  sale  of  the  mortgaged  premises  and  during  the 
lifetime  of  the  husband,  maintain,  because  of  her  inchoate  dower 
interest,  an  action  to  redeem  the  mortgaged  premises.  Taggert  v. 
Rogers,  49  Hun,  265,  1  Supp.  900.  The  same  rule  is  held  in 
Campbell  v.  Ellwanger,  81  Hun,  259,  30  Supp.  792. 

After  a  purchase-money  mortgage  was  assigned  by  the  mort- 
gagee, it  was  discovered  that  the  premises  were  wrongfully  de- 
scribed, the  mortgagee  and  wife  then  executed  and  delivered  a 
new  deed  and  an  agreement  was  made  correcting  the  mortgage; 
held,  that  the  mortgagee  had  no  further  interest  in  the  enforce- 
ment of  the  mortgage  and  was  not  a  necessary  or  proper  party  to 
an  action  to  foreclose  the  same.    Haaren  v.  Lyons,  30  St.  Rep.  416. 

It  was  held  in  the  United  States  Trust  Co.  v.  Roche,  116  N.  Y. 
120,  upon  the  facts  in  that  case,  that  where  the  interests  of  a  per- 
son in  the  mortgaged  property  was  contingent  upon  his  surviving 
another,  he  had  no  vested  legal  estate  in  or  lien  upon  the  premises, 
or  a  vested  interest  in  the  avails  when  converted  into  money  and 
80  was  not  a  necessary  party  to  the  action. 
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Although  where  the  mortgagor  has  conveyed  his  interest  he  is 
not  a  necessary  party  to  foreclosure,  yet  if  he  is  not  made  a  party, 
it  is  necessary  to  make  one  deriving  title  or  interest  from  him 
subsequent  to  the  mortgage  a  party  in  order  to  bar  his  right  of 
redemption.  For  the  purpose  of  charging  subsequent  grantees  or 
incumbrancers  not  made  parties,  the  fact  that  the  mortgagor  has 
conveyed  the  property  does  not  obviate  the  necessity  of  serving 
summons  and  complaint  on  him  and  charging  him  by  the  decree. 
Kursheedt  v.  Union  Dime  Savings  Institution,  118  N.  Y.  358; 
s.  c,  28  St.  Eep.  933,  affirming  7  St.  Eep.  874. 

Where  the  rents  and  profits  derived  from  real  property  are 
directed  to  be  invested  and  the  income  to  be  divided,  the  parties 
for  whose  benefit  the  provision  is  made,  are  not  necessary  parties 
to  the  foreclosure.  Mutiuil  Life  Ins.  Co.  v.  Woods,  21  St.  Eep. 
341.  Nor  are  unsecured  creditors  of  a  railroad  corporation  neces- 
sary or  proper  parties  to  an  action  to  foreclose  a  mortgage  upon 
the  property  of  the  corporation.  Nor  is  the  receiver  of  such  cor- 
poration a  necessary  party,  or  the  people  when  an  action  has  been 
commenced  to  dissolve  the  corporation,  although  the  court  has 
power  to  allow  either  the  receiver  or  the  people  to  intervene  in 
the  action.    Herring  v.  N.  Y.,  L.  E.,  etc.,  Co.,  105  IST.  Y.  340. 

One  who  has  an  interest  in  the  land,  the  deed  of  the  whole  of 
which  was  made  to  another,  may  be  made  a  party  if  he  desire. 
Johnston  v.  Donovan,  106  N.  Y.  269.  Beneficiaries  of  a  trust  are 
necessary  parties.  Lockman  v.  Reilly,  95  'N.  Y.  64.  Persons 
against  whom  an  estoppel  is  claimed  are  necessary  parties.  Lyon 
V.  Morgan,  143  N.  Y.  505.  Where  there  was  a  fraudulent  prior 
foreclosure  and  the  record  of  the  first  foreclosure  showed  that  in- 
terests and  probable  relation  of  the  widow  and  children,  that  was 
enough  to  put  any  one  dealing  with  the  title  upon  notice.  Kirsch 
V.  Tozier,  143  N.  Y.  390 ;  General  Synod  v.  O'Brien,  13  Misc.  729. 

A  person  to  whom  a  conveyance  is  to  be  made,  but  is  not  yet 
delivered,  is  not  a  necessary  party.  Hatfield  v.  Malcolm,  71  Hun, 
51.  Nor  a  former  owner  when  divested  of  all  title.  Connecticut 
Mutual  Life.  Ins.  Co.  v.  Cornwall,  72  Hun,  199,  25  Supp.  348. 
Nor  the  holder  of  mortgage  recored  after  devolution  of  title  unto 
a  hona  fide  purchaser  for  value.  Abraham  v.  Mayer,  7  Misc.  250. 
Nor  a  subsequent  grantee  in  possession  under  an  unrecorded  deed. 
Powell  V.  Jenkins,  14  Misc.  83,  35  Supp.  265. 

The  mortgagor,  if  he  has  not  parted  with  his  title,  is  a  necessary 


FOEECX.OSUEE.  651 

defendant.    Reed  v.  Marble,  10  Paige,  409 ;  Oriswold  v.  Fowler, 
6  Abb.  113 ;  Kay  v.  WhittaJcer,  44  N.  Y.  565 ;  Baynor  v.  Selmes, 
52  N".  Y.  579 ;  Watson  v.  Spence,  20  Wend.  260 ;  Hall  v.  iVeZsoji, 
14  How.  32.     Or  if  he  has  conveyed  by  an  unrecorded  convey- 
,ance.    Ostrom  v.  McCann,  21  How.  431 ;  Kipp  v.  Brandt,  49  How. 
358 ;  Hall  v.  Nelson,  14  How.  32,  supra.     He  is  not  a  necessary 
party  where  he  has  parted  with  his  title  by  a  recorded  conveyance. 
Trustees  v.  Yates,  1  Hoff.  Ch.  142 ;  Griswold  v.  Fowler,  6  Abb. 
133 ;  Whitney  v.  McKinney,  1  Johns.  Ch.  144 ;  Bigelow  v.  £u5^, 
6  Paige,  343;  Van  Nest  v.  Latson,  19  Barb.  604.     See  Boot  v. 
Wright,  21  Hun,  344,  reversed  on  another  point,  Walton  v.  James, 
11  Week.  Dig.  508.     The  real  owner  of  mortgaged  premises  does 
not  forfeit  his  right  to  be  made  a  party  to  an  action  to  foreclose  the 
mortgage  by  omission  to  record  his  deed;  and  provided  he  make 
application  in  due  time,  it  is  the  duty  of  the  court  to  direct  him 
to  be  brought  in.    Johnson  v.  Donovan,  106  IST.  Y.  269.    Persons 
-who  have  absolutely  conveyed  all  their  interests  in  the  equity,  and 
who,  as  between  parties,  bear  only  the  relation  of  sureties  as  to  the 
personal  obligation  of  one  party  to  pay  the  bond,  are  not  neces- 
-sary  parties,  though  they  may  be  proper.     Boot  v.   Wright,  21 
Hun,  34,  reversed  on  another  point,  84  IST.  Y.  72.     Where  the 
bond  is  executed  by  the  mortgagors  and  another,  it  is  proper  to 
make  all  parties  and  demand  judgment  against  all.     Thorne  v. 
Newby,  59  How.  120.     The  holder  of  the  equity  of  redemption  ia 
a  necessary  defendant.     Hall  v.  Nelson,  14  How.  32;  Miner  v. 
Beekman,  50  N.  Y.  337 ;  Baynor  v.  Selmes,  52  K  Y.  579 ;  Wins- 
low  V.  Clarh,  47  K  Y.  261 ;  Bobinson  v.  Byan,  25  K  Y.  320. 
The  failure  to  make  the  purchaser  a  party  will  be  waived  if  not 
pleaded.     Davis  v.  Bechstein,  69  IST.  Y.  440.     But  intermediate 
purchasers,  who  retain  no  interest,  are  not  necessary  defendants. 
Lochwood  V.  Benedict,  3  Edw.  Ch.  472.     In  case  deficiency  is 
sought  against  any  of  these  parties,  of  course  they  are  necessarily 
made  parties.     If  the  mortgagor  died  holding  the  title,  his  heirs 
should  be  made  defendants.     Noonan  v.  Brennerman,  8  St.  Eep. 
51 ;  Wood  V.  Morehouse,  1  Lans.  405 ;  Dodd  v.  Neilson,  90  IST.  Y. 
243. 

It  is  hdd  in  Leonard  v.  Morris,  9  Paige,  90,  that  the  personal 
representatives  of  a  deceased  mortgagor  are  not  necessary  parties ; 
the  contrary  is  held  in  Sham  v.  McNish,  1  Barb.  Ch.  328.  The 
wife  of  the  owner  of  the  equity  of  redemption  is  a  necessary  party. 
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Wheeler  v.  Morris,  2  Bosw.  524 ;  Denton  v.  Narmy,  8  Barb.  618 ; 
Yartie  v.  Underwood,  18  Barb.  561;  Mills  v.  Van  Voorhis,  20  !N". 
Y.  412 ;  Bell  v.  Mayor,  10  Paige,  49  ;  Merchants'  Bank  v.  Thomp- 
son, 55  N.  Y.  7.  Tbe  personal  representatives  and  not  the  heirs 
of  a  deceased  subsequent  mortgagee  are  necessary  and  proper  par- 
ties. German  Sa/vings  Bank  v.  Muller,  10  Week.  Dig.  67. 
Where  a  mortgagor,  who  was  personally  liable  for  any  deficiency, 
is  dead,  his  representatives  may  be  made  parties,  and  a  decree 
rendered  that  the  deficiency  be  paid  out  of  the  estate  in  their  hands 
in  due  course  of  administration.  Olacius  v.  Fogel,  88  IST.  Y.  439. 
Plaintiff  is  entitled  to  have  the  deficiency  paid  from  the  mort- 
gagor's personal  estate  after  his  death,  and  so  much  as  is  caused 
by  the  mortgagor's  omission  to  pay  taxes  is  a  preferred  debt. 
Mitchell  V.  Bowne,  63  How.  1.  It  seems  that  legatees,  devisees, 
heirs  or  next  of  kin  of  one  who  was  personally  liable  for  the  pay- 
ment of  a  mortgage  may  be  joined  as  defendants  to  charge  them 
witb  statutory  liability  for  deficiency  to  the  extent  of  the  assets 
received  by  them.  Collins'  Petition,  6  Abb.  N.  C.  27.  Contract 
creditors  of  a  decedent  cannot  be  allowed  to  defend  against  a 
foreclosure  on  real  estate  owned  by  him  in  his  lifetime.  Gardner 
V.  Lansing,  28  Hun,  413.  Where  the  will  directs  the  executors 
to  sell  the  real  estate,  divide  the  proceeds  among  the  residuary 
legatees,  and  the  legatees  elect  to  take  the  land,  the  executors  are 
not  necessary  parties.     Prentice  v.  Jansen,  1  Week.  Dig.  318. 

In  Kay  v.  Whittaker,  44  IST.  Y.  265,  it  is  said  that  the  wife 
need  not  be  joined  in  order  that  the  action  may  be  maintained, 
but  that  her  interest  is  not  affected  by  such  an  action.  The  wife 
is  a  necessary  party  if  married  after  the  giving  of  the  mortgage. 
Smith  V.  Gardner,  42  Barb.  356.  As  to  whether  the  wife  is  a 
necessary  party  to  the  foreclosure  of  a  purchase-money  mortgage, 
see  Mills  v.  Van  Voorhees,  20  N.  Y.  412,  and  Breckett  v.  Bourn, 
50  IST.  Y.  8.  Persons  having  liens  on  the  mortgaged  premises  as 
legatees  are  necessary  parties.  McGown  v.  Yerks,  6  Johns.  Ch. 
450 ;  Hebron  Society  v.  Schoen,  60  How.  185.  If  the  equity  of 
redemption  is  vested  in  a  trustee,  both  the  trustee  and  cestui  que 
trust  should  be  made  parties.  Williamson  v.  Field,  2  Sandf.  Ch. 
533;  Case  v.  Price,  9  Abb.  Ill;  Grant  v.  Duane,  9  Johns.  591; 
Paton  V.  Murray,  6  Paige,  474;  Nodine  v.  Greenfield,  7  Paige, 
547;  Leggett  v.  Mutual  Ins.  Co.,  64  Barb.  36;  Ransom  v.  Lamp- 
man,  5  Barb.  456 ;  Eagle  Fire  Ins.  Co.  v.  Cammet,  2  Edw.  Oh, 
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127;  Rcdhhone  v.  Hooney,  58  N".  Y.  463;  King  v.  McYickers,  3 
Sandf.  Gh.  192 ;  Toole  v.  McKieman,  48  Super.  Ct.  163 ;  Dodd 
V.  Neilson,  90  N.  Y.  243.  See  Van  Vechten  v.  Terry,  2  Johns. 
Ch.  197;  Christie  v.  Herrich,  1  Barb.  Ch.  254.  Where  bene- 
ficiaries were  very  numerous  the  rule  was  relaxed.  In  case  of 
trustee  for  creditors  the  creditors  are  not  necessary  parties.  Oromt 
V.  Ditrnie,  9  Johns.  591.  Reversioners  and  remaindermen  are 
necessary  parties,  but  not  every  person  having  a  contingent  in- 
terest. Eagle  Iris.  Co.  v.  Cammet,  2  Edw.  Ch.  127;  Nodine  v. 
Greenfield,  7  Paige,  547;  Leggett  v.  Mutual  Life  Ins.  Co.,  64 
Barb.  36 ;  Rathhone  v.  Hooney,  58  ~N.  Y.  463 ;  Brevoort  v.  Bree- 
voort,  70  K  Y.  136 ;  Lochwood  v.  Reilly,  10  Abb.  N.  0.  351. 

The  assignee  in  bankruptcy  of  the  holder  of  the  title  is  a  neces- 
sary defendant.  Cleveland  v.  Boerum,  24  IST.  Y.  617.  But  not 
if  appointed  after  suit  brought.  Lenihan  v.  Hamann,  55  IST.  Y. 
652 ;  Wagner  v.  Hodge,  34  Hun,  524.  A  general  assignee  is  also 
a  necessary  defendant.     Bard  v.  Pool,  12  N.  Y.  475. 

Persons  not  judicially  declared  to  be  of  unsound  mind  may  be 
made  parties  with  the  same  force  and  effect  as  if  sane.  Prentice 
V.  Cornell,  31  Hun,  167,  citing  Mut.  Life  Ins.  Co.  v.  Hunt,  14 
Hun,  169 ;  Sanford  v.  Sanford,  62  N.  Y.  553.  Tenants  under  a 
lease  subsequent  to  the  mortgage  and  actual  occupants  of  the 
mortgaged  premises  are  necessary  parties.     Hirsch  v.  Livingston, 

3  Hun,  9  ;  Whalen  v.  White,  25  N.  Y.  462 ;  Clarkson  v.  Slcidmore, 
47  ]Sr.  Y.  297 ;  Olohe  Marble  Mills  v.  Quinn,  76  IST.  Y.  23.  In 
order  that  the  purchaser  may  obtain  a  perfect  title,  subsequent 
lienors  are  necessary  defendants,  as  are  holders  of  subsequent 
mortgages.  If  not  a  party  he  may  redeem.  Arnot  v.  Post,  6 
Hill,  65  ;  FranTclyn  v.  Hayward,  61  How.  43 ;  Benedict  v.  Oilman., 

4  Paige,  58 ;  Vroom  v.  Ditmas,  4  Paige,  526 ;  Vandercanvp  v. 
Shelton,  11  Paige,  28;  Brainard  v.  Cooper,  10  IST.  Y.  356;  Gage 
V.  Brewster,  31  IST.  Y.  218;  Pedbody  v.  Roberts,  47  Barb.  91; 
Benjamin  v.  Elmira,  etc.,  R.  R.  Co.,  54  IST.  Y.  675.  And  the 
liens  of  judgment  creditors  will  not  be  cut  off  unless  they  are  made 
parties.  Niagara  Bank  v.  Roosevelt,  9  Cow.  409 ;  People's  Bank 
v.  Hamilton  Mamuf.  Co.,  10  Paige,  481 ;  Morris  v.  Wheeler,  45 
¥.  Y.  708 ;  Verdin  v.  Slocum,  71  N.  Y.  345 ;  Hubbell  v.  Sihley, 

5  Lans.  61;  Weinhrewer^.  Johnson,  7  Abb.  (N.  S.)  202;  Root  v. 
Wheeler,  12  Abb.  294;  Groff  v.  Morehouse,  51  N.  Y.  503;  Lyon 
v.  Li/on,  67  IST.  Y.  250.     Judgment  creditors  who  are  not  lienors 
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are  not  necessary  parties.  Spring  v.  Short,  90  N.  Y.  538, 
Nor  are  general  creditors.  Ga/rdner  v.  Lcmsing,  28  Hun,  413 ; 
People  V.  Erie  Bcdlway  Co.,  56  How.  122.  Holders  of  valid 
mechanics'  liens  are  necessaiy  parties  in  order  to  cut  off  their 
liens.  Payne  v.  Wilson,  74  IST.  Y.  348 ;  Emigrant  Savings  Bank 
V.  Goldman,  75  N.  Y.  127.  It  is  proper  to  make  purchasers  at 
tax  sales  parties  defendant.  Becker  v.  Howard,  4  Hun,  359; 
s.  c,  69  N.  Y.  5.  On  motion  for  reargument,  Roosevelt  Hospital 
V.  Dowley,  57  How.  489. 

The  husband  of  the  owner  of  the  equity  of  redemption  is  not  a 
necessary  party.  Mapes  v.  Brown,  14  Abb.  N.  C.  94;  Trustees, 
etc.,  V.  Roth,  14  Week.  Dig.  459.  A  married  woman  taking  a 
conveyance  and  assuming  a  mortgage,  is  liable  as  if  she  were 
sole ;  C ashman  v.  Henry,  75  IST.  Y.  103 ;  and  where  a  married 
woman  owns  the  equity,  her  judgment  creditors  are  necessary 
parties.     Morris  v.  Wheeler,  45  N.  Y.  708. 

Where  the  ownership  of  the  mortgage  is  disputed,  the  various 
claimants  may  be  made  parties.  KortrigM  v.  Smith,  3  Edw.  Ch. 
402.  See  note,  5  Civ.  Pro.  E.  108,  as  to  who  should  be  defend- 
ants in  foreclosure.  No  person  should  be  made  a  party  except 
those  who  have  title  to  or  lien  upon  the  premises.  Gardner  v. 
Lansing,  28  Hun,  413.  But  one  who  has  or  claims  to  have  an 
interest  in  the  premises  subordinate  to  that  of  plaintiff  is  a  proper 
defendant  in  foreclosure.  Mutual  Life  Ins.  Co.  v.  Hoyt,  15 
Week.  Dig.  489.  The  only  proper  parties  are  the  mortgagor, 
the  mortgagee,  and  those  who  have  acquired  rights  under  them, 
subject  to  the  mortgage,  and  these  parties  only  are  affected  by 
the  judgment  of  foreclosure.  Emigrant  Sowings  Bank  v.  Gold- 
man, 75  N.  Y.  127 ;  Kent  v.  Popham,  6  Civ.  Pro.  E.  336.  Where 
the  grantee  covenants  to  pay  the  mortgage  he  becomes  the  prin- 
cipal debtor,  and  is  liable  for  deficiency.  Fhischauer  v.  Guggero- 
heimer,  15  Week.  Dig.  164.  In  an  action  which  arose  previous 
to  the  present  Code,  it  was  held  that  one  who,  in  an  assignment 
of  a  bond  and  mortgage,  guaranteed  its  payment  "  by  due  fore- 
closure and  sale,"  is  a  proper  defendant.  Vanderbilt  v.  Schryer, 
91  N.  Y.  392.  A  city  need  not  be  made  a  party  where  it  has 
taken  a  portion  of  the  property  for  public  use.  Hooker  v.  Mar- 
tin, 10  Hun,  302.  One  whose  mortgage  is  recorded  but  not  in- 
dexed is  a  necessary  party  to  the  foreclosure  of  a  prior  mortgage, 
and,  if  not  joined,  the  foreclosure  is  void  as  to  him.     Mutual 
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Life  Ins.  Co.  v.  Dake,  1  Abb.  N.  C.  381,  affirmed,  87  N.  T.  257. 
An  assignee  of  a  judgment  who  took  it  only  to  collect  for  the 
assignor,  and  has  sold  the  land  and  received  a  sheriff's  deed  is 
not  a  necessary  party;  only  the  assignor  need  be  made  a  party. 
McKee  t.  Murphy^  34  Supr.  Ct.  261.  Grantees  of  the  mortgaged 
premises  whose  deed,  though  executed,  is  unrecorded,  are  not 
necessary  parties,  they  are  bound  by  the  judgment.  Kindbery 
V.  Freeman,  39  Plun,  466,  affirmed,  109  N.  Y.  653.  If  under  a 
will  the  fee  of  the  testator's  realty  is  vested  in  his  heirs-at-law, 
they  must  be  made  parties  to  the  foreclosure  of  a  mortgage  exist- 
ing at  the  time  of  the  testator's  death,  and  it  is  not  enough  to 
join  the  executor.     Noonan.  v.  Brennemann,  8  St.  Eep.  91. 

A  grantee  of  lands  whose  deed  was  not  recorded  until  after  a 
deed  of  the  same  premises  given  by  his  grantor  to  another,  and 
then  only  in  the  book  of  mortgages,  is  not  a  necessary  party  to 
an  action  to  foreclose  a  mortgage  given  by  his  grantor  to  which 
a  subsequent  grantee  was  made  a  party.  Ahraham  v.  Mayer,  1 
Misc.  250,  27  Supp.  264,  58  St.  Rep.  29. 

The  possession  of  the  grantee  under  an  unrecorded  deed  is  not 
notice  which  will  require  him  to  be  made  a  party  to  a  foreclosure 
action  unless  such  possession  is  actual,  open,  and  visible,  and  not 
equivocal  or  consistent  with  the  title  of  the  apparent  owner  by 
the  record.  Powell  v.  Jenkins,  14  Misc.  83,  35  Supp.  265,  69 
St  Eep.  582. 

The  Code  of  Procedure,  §  132,  relative  to  lis  pendens,  and 
§§  1670  and  1671,  Code  of  Civil  Procedure,  contemplate  that 
those  whose  conveyances  appear  by  the  record  should  be  made 
parties  in  order  to  charge  with  the  result  of  the  action  those  hold- 
ing under  or  through  them  not  made  parties,  whose  interests  do 
not  so  appear  at  the  time  of  such  filing,  although  where  the  mort- 
gagor has  conveyed  his  interest  he  is  not  a  necessary  party  to  the 
foreclosure.  If  he  is  not  made  a  party,  it  is  necessary  to  make  one 
deriving  title  or  interest  from  him,  subsequently  to  the  mortgagor, 
a  party  in  order  to  bar  his  right  of  redemption;  for  the  purpose 
therefore  of  charging  subsequent  grantees  or  incumbrancers  not 
made  parties,  the  fact  that  the  mortgagor  has  conveyed  the  prop- 
erty does  not  obviate  the  necessity  of  serving  the  summons  and 
complaint  upon  him  and  charging  him  by  the  decree.  Kursheedi 
v.  Union  Dime  Sa/vings  Institution,  118  IST.  T.  358. 

Where  a  mortgage  was  executed  in  1853,  and  the  mortgagor 
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shortly  afterward  left  the  State,  he  being  a  sailor,  and  has  never 
since  been  heard  from,  on  foreclosure  the  mortgagor  was  made 
defendant  and  also  all  unknown  owners,  such  owners  being  therein 
described  as  the  wife,  widow,  heirs-at-law,  devisees,  grantees,  as- 
signees, or  next  of  kin,  if  any,  of  said  defendant,  and  their  respec- 
tive husbands  and  wives,  if  any,  all  of  whose  names  were  un- 
known; held,  that  the  unknown  parties  were  properly  designated; 
that  judgment  could  be  entered  against  them  without  evidence 
that  they  were,  in  fact,  unknown  or  absentees,  or  that  the  mort- 
gagor died  without  heirs-at-law  or  next  of  kin,  and  that  a  sale  on 
the  foreclosure  conveyed  a  good  title.  Moron  v.  Conomo,  36  St. 
Eep.  680. 

The  owner  of  the  equity  of  redemption  is  a  necessary  party, 
and  if  the  suit  proceeds  without  him  the  title  will  not  be  affected. 
London  v.  Townshend,  16  Civ.  Pro.  R.  161,  reversing  44  Hun, 
561.  See,  as  to  effect  of  making  a  person  entitled  to  dower  party 
defendant,  Article  VI,  subd.  3. 

A  vendee  in  possession  under  contract  of  sale  has  an  equitable 
title,  rendering  him  a  necessary  party  to  a  foreclosure  of  previous 
mortgage  on  the  property.  Titcomb  v.  Fonda,  J.  &  0.  R.  B.  Co., 
38  Misc.  630,  78  Supp.  226. 

On  the  foreclosure  of  a  mortgage  given  by  husband  and  wife, 
although  there  were  no  allegations  that  the  wife  was  living  or 
that  she  had  not  released  her  dower,  the  complaint  was  held  de- 
murrable for  not  making  her  defendant  by  reason  of  the  presump- 
tion of  life  and  the  continuance  of  an  inchoate  right  of  dower. 
The  rule  being  that  the  defendant  claiming  an  interest  subordi- 
nate to  the  incumbrance  is  entitled  to  demur  on  the  ground  that 
one  whose  presence  was  necessary  to  enable  a  purchaser  to  obtain 
a  good  title  is  not  a  party  to  the  action.  Franhlin  v.  Beegle,  103 
App.  Div.  412,  92  Supp.  449. 

Purchasers  of  mortgaged  property  who  do  not  assume  the  mort- 
gage debt,  but  afterwards  execute  a  bond  to  the  mortgagee  as  col- 
lateral security  for  the  debt,  are  not  necessary  parties  to  a  fore- 
closure suit.     Baker  v.  Potts,  73  App.  Div.  29,  76  Supp.  406. 

Conditional  vendees  of  personalty  situated  upon  the  mortgaged 
premises,  claiming  absolute  ownership  thereof,  are  not  proper 
parties  to  foreclosure  proceedings.  Condit  v.  Goodwin,  44  Misc. 
312,  89  Supp.  827,  affirmed,  107  App.  Div.  616,  95  Supp.  1122. 

Where,  in  an  action  to  foreclose  second  mortgage,  it  appeared 
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that  after  the  mortgage  was  given  the  mortgagor  conveyed  sepa- 
rate parcels  of  the  property  to  grantees  who  assumed  proportionate 
amounts  of  both  the  first  and  second  mortgagees  taken  together, 
it  was  held  that  the  liability  of  these  grantees  should  not  be  de- 
termined without  bringing  in  the  first  mortgagee  as  party. 
Bvdolph  V.  Burton,  85  App.  Div.  312,  82  Supp..  592. 

A  third  party  mortgaged  property  to  plaintiffs,  afterwards  con- 
veying the  same  property  in  trust  to  defendant  for  the  benefit 
of  certain  parties  as  life  tenants,  with  remainder  to  their  chil- 
dren. Afterwards  the  mortgage  was  foreclosed,  the  trustee  alone 
being  made  defendant.  The  life  tenants  were  living  at  the  time, 
and  had  several  children.  Held,  that  the  purchaser  at  the  sale 
was  justified  in  refusing  to  complete  the  purchase  on  account  of 
defect  in  the  parties  defendant.  Hodges  v.  Walker,  76  App.  Div. 
305,  Y8  Supp.  447. 

The  holding  that  a  mortgagor,  for  whom  a  receiver  has  been  ap- 
pointed, is  a  proper  but  not  a  necessary  party  to  the  action  of 
foreclosure,  and  the  other  defendants  have  no  right  to  complain 
that  the  order  for  service  upon  him  by  publication  was  not  founded 
upon  the  verified  complaint  was  reversed.  Brandow  v.  Yromom, 
29  App.  Div.  597,  51  Supp.  943. 

The  holder  of  a  prior  mortgage  is  a  necessary  party  to  an  action 
to  foreclose  a  second  mortgage  given  by  a  grantee  of  the  land  for 
the  security  of  the  payment  of  such  portion  of  the  prior  mortgage 
he  had  assumed  to  pay.  Wait  v.  Getmon,  32  App.  Div.  168,  52 
Supp.  965,  28  Civ.  Pro.  E.  49. 

Persons  in  possession  of  land  under  a  tax  title  superior  to  the 
lien  of  the  mortgage  are  not  proper  parties  defendant  in  an  action 
of  foreclosure.  Erie  County  Sarvings  Bank  v.  Shuster,  107  App. 
Div.  46,  94  Supp.  737,  affirmed,  187  N.  Y.  111.  It  being  held 
that  a  title  arising  upon  sale  of  land  for  taxes  regularly  conducted 
is  paramount  to  the  lien  of  a  prior  mortgage,  and  those  in  posses- 
sion under  such  title  are  not  proper  parties  to  the  foreclosure, 
since  they  cannot  be  required  to  defend  their  title  in  an  equitable 
action,  but  are  entitled  to  have  their  rights  passed  upon  by  a  jury 
in  a  court  of  law. 

Where  a  judgment  debtor  conveyed  his  real  estate  to  the  receiver 
in  supplementary   proceedings,   the  title   became  vested   in   the 
receiver,  and  neither  the  grantee  nor  his  heirs  are  necessary  parties 
Actions,  Vol.  1  —  42 
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to  the  action  to  foreclose  a  mortgage  on  tlie  premises.  Oraham  v. 
Lawyers'  Title  Insurance  Co.,  20  App.  Div.  440,  46  Supp.  1055. 

Service  by  publication  upon  unknown  parties  will  not  be  held  to 
include  trustees  not  named,  where  it  is  not  claimed  that  the  names 
of  such  trustees  were  unknown  to  the  plaintiff,  and  it  does  not 
appear  that  the  plaintiff  intended  to  make  them  parties  to  the 
action.     Moir  v.  Flood,  66  App.  Div.  544,  TS  Supp.  364. 

An  order  "  adding  additional  defendants  "  is  sufficient  to  bring 
in  infant  children  of  the  mortgagor,  who  died  after  all  the  other 
defendants  were  in  default,  where  the  affidavit  upon  which  the 
order  was  granted  alleged  the  death  of  the  mortgagor  leaving  chil- 
dren. Sfeinhardt  v.  Baker,  20  Misc.  470,  46  Supp.  707,  affirmed, 
25  App.  Div.  197,  163  K  Y.  410. 

Where  a  subsequent  judgment  creditor  of  a  mortgagor,  entitled 
to  any  surplus,  applied  to  be  made  a  party  to  foreclosure  pro- 
ceedings after  sale,  and  alleged  that  a  relative  of  the  mortgagor 
had  purchased  at  the  sale,  had  not  completed  in  time,  had  been 
granted  several  months  additional  time,  and  that  the  proceeds  of 
the  sale  were  inadequate,  he  is  entitled  to  be  made  a  party  defend- 
ant    Bowers  v.  Denton,  41  Misc.  133,  83  Supp.  942. 

Upon  an  application  of  a  judgment  creditor,  who  obtained 
judgment  after  commencement  of  foreclosure  suit,  showing  irregu- 
larities in  the  sale  had  therein,  he  being  entitled  to  any  surplus 
moneys,  it  was  held  that  he  should  be  permitted  to  become  a  party 
to  the  foreclosure  suit.  Bowers  v.  Denton,,  41  Misc.  133,  83 
Supp.  942. 

A  process  cannot  issue  under  this  section  against  a  tenant  who 
is  in  possession  of  the  property  under  a  valid  lease  executed  by 
the  owner  prior  to  the  commencement  of  the  foreclosure  action, 
and  who  was  not  made  a  party  to  such  action.  Davidson  v.  Weed, 
21  App.  Div.  579,  48  Supp.  368. 

In  foreclosure  actions  it  is  sufficient  to  have  as  parties  the  first 
person  in  being  who  has  a  vested  estate  of  inheritance,  together 
with  those  claiming  prior  interests,  and  in  such  suit  those  who  may 
have  a  claim  in  remainder  or  in  reversion  after  such  vested  estate 
of  inheritance  are  not  necessary  parties.  N.  Y.  Security  and  T. 
Co.  v.  Schoenherg,  87  App.  Div..  262,  84  Supp.  359,  affirmed  on 
opinion  below,  177  IST.  Y.  556. 

The  holder  of  a  certificate  of  indebtedness  issued  by  a  rural 
cemetery  a-ssociation  is  not  a  necessary  party  to  an  action  to  fore- 
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close  a  purchase-money  mortgage,  covering  land  conveyed  to  a 
cemetery  association  for  cemetery  purposes.  Ross  v.  Olenwood 
Cemetery  Ass'n,,  81  App.  Div.  357,  81  Supp.  779. 

Tlie  assignor  of  a  mortgage,  guaranteeing  to  the  assignee  the 
collection  of  the  amount  secured,  is  a  proper  party  to  the  fore- 
closure suit.  Robert  v.  Kidanshy,  111  App.  Div.  475,  97  Supp. 
913,  affirmed  on  opinion  below,  188  N.  Y.  638. 

Where,  by  reason  of  the  scheme  of  a  will,  there  was  an  im- 
perative power  of  sale  to  carry  out  its  provisions,  amounting  to  an 
equitable  conversion  of  the  real  estate  intO'  personalty,  the  residu- 
ary legatees  and  devisees  were  not  necessary  parties  defendant  to 
a  suit  to  foreclose  a  mortgage  on  property  belonging  to  the  estate. 
Boehmcke  v.  McKeon,  119  App.  Div.  30,  103  N.  Y.  Supp.  (137 
St.  Eep.)  930. 

Where  an  heir  was  not  made  a  party  to  an  action  to  foreclose, 
and  the  purchaser  at  the  sale  went  into  possession,  the  heir  is  not 
entitled  to  maintain  ejectment  without  tendering  the  amount  due 
on  the  mortgage.  Lurmy  v.  McClellan,  116  App.  Div.  473,  101 
Supp.  812. 

Sub.  3.     Prior  Lienors  Not  Proper  Parties. 

Prior  incumbrancers  are  neither  necessary  nor  proper  parties 
to  an  ordinary  action  for  foreclosure.  Ooebel  v.  Iffla,  111  IST.  Y. 
170.  ISTor  any  person  claiming  under  a  title  paramount  to  the 
mortgage.  Helck  v.  Remheimer,  105  IST.  Y.  470 ;  Ruyter  v.  Reid, 
121  N.  Y.  498 ;  and  where  the  rights  of  such  a  party  are  para- 
mount and  adverse  to  claim  of  plaintiff  under  the  mortgage,  they 
cannot  be  adjudicated  in  the  action  unless  such  defendant  con- 
sents thereto.  Cromwell  v.  Mac  Lean,  123  E".  Y.  474,  cited  Oli- 
fhant  V.  Burns,  146  K  Y.  218.  See  Nelson  v.  Brown,  144  N.  Y. 
384. 

Prior  mortgagees  are  not  necessary  parties.  Ferris  v.  Hard, 
17  St.  Eep.  364;  s.  c,  15  Civ.  Pro.  R  171. 

Prior  assignor  of  the  creditor  is  a  proper  but  not  a  necessary 
party  to  foreclosure.     Merrill  v.  Bischoff,  3  App.  Div.  361. 

Only  such  persons  are  required  to  be  parties  to  a  foreclosure  as 
have  acquired  rights  or  interests  or  claim  so  to  have  done  subse- 
quent to  the  mortgage.  Any  interest  acquired  prior  thereto  can- 
not be  considered  or  determined  in  such  an  action.  Brami  v. 
Bram,  34  Hun,  487. 

It  seems  also  that  where  one  is  in  possession  of  land  claiming 
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title  under  a  conveyance  on  a  tax  sale,  lie  is  not  a  proper  party  to 
the  action  to  foreclose  a  mortgage  upon  the  land  given  prior  to 
the  sale,  his  rights  are  paramount  and  adverse  and  the  claim  of 
the  defendant  may  not,  therefore,  be  adjudicattid  in  the  action. 
Such  person,  however,  when  made  party  defendant,  may  consent 
that  the  question  as  to  the  validity  of  his  title  be  adjudicated 
therein  and  in  which  case  the  court  has  the  right  to  pass  upon  the 
question.  And  where  a  defendant  incorporated  in  her  pleading 
a  positive  request  that  such  question  be  passed  upon,  the  judgment 
in  the  action  is  binding  upon  all  parties.  Cromwell  v.  Mac  Lean, 
123  IST.  Y.  474,  34  St.  Eep.  85,  citing  Helck  v.  Beinheimer,  105 
N.  Y.  470. 

Although  the  holder  of  a  prior  mortgage  is  not  a  proper  party 
and  his  interest  will  not  be  cut  off  under  a  complaint  containing 
the  usual  allegation  that  defendant's  interest  is  subordinate  to 
that  of  plaintiff,  yet  where  the  complaint  alleges  the  prior  incum- 
brance and  prays  that  the  amount  due  thereon  be  ascertained  and 
first  paid  out  of  the  proceeds  of  the  sale,  and  the  defendant  suffers 
default,  he  is  concluded  thereby  and  the  judgment  operates  as  a 
bar  to  a  subsequent  action  to  foreclose  his  mortgage;  he  should 
appear  and  raise  an  objection  by  demurrer  or  answer  that  his 
rights  cannot  be  adjudicated.  Jacohie  v.  Michle,  144  IST.  Y.  237, 
63  St.  Eep.  102 ;  Fletcher  v.  Barber,  82  Hun,  405,  63  St  Eep. 
568,  31  Supp.  239. 

Persons  who  make  claims  under  a  paramount  title  are  not  neces- 
sary parties  to  an  action  of  foreclosure.  Fifth  Avenue  Bh.  of 
Brooklyn  v.  Cudlipp,  1  App.  Div.  524,  37  IST.  Y.  Supp.  248,  72 
St.  Eep.  528. 

In  an  action  to  foreclose  a  mortgage,  one  who  claims  adversely 
to  the  mortgagor  and  mortgagee,  and  whose  claim  arose  prior  to 
the  mortgage,  cannot  properly  be  made  a  party  defendant  for  the 
purpose  of  trying  the  validity  of  such  adverse  title.  Drnnond  v. 
Church,  4  App.  Div.  194,  38  Supp.  557. 

The  mortgagee  has  no  right  to  make  a  person,  claiming  title  to 
the  premises  adversely  to  that  of  the  mortgagor,  and  prior  to  the 
mortgage,  a  defendant.  Lewis  v.  Smith,  9  'N.  Y.  502 ;  Meigs  v. 
Willis,  5  Civ.  Pro.  E.  106 ;  Coming  v.  Smith,  6  N.  Y.  82 ;  Helch 
V.  Reinheimer,  23  Week.  Dig.  473 ;  Brundage  v.  Domestic,  etc.. 
Society,  60  Barb.  204;  Kent  v.  Popham,  6  Civ.  Pro.  R  366; 
Bram  v.  Bram,  34  Hun,  487 ;  Mercantile  Trust  Co.  v.  Rochester, 
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etc.,  Ry.,  22  Week.  Dig.  65 ;  Baihbone  v.  Hooney,  58  N.  Y.  463 ; 
Keeler  v.  McNeimey,  6  Civ.  Pro.  R  363 ;  Merchants'  Bank  v. 
Thompson,  55  N.  Y.  7;  Emigrant  Bank  v.  Goldman,  75  N.  Y. 
127;  ^S'mi/!/!,  v.  Davis,  4  Civ.  Pro.  R.  158.  Persons  claiming  to  be 
prior  lienors  are  proper  parties.  Brown  v.  Volkening,  64  N.  Y. 
76;  Admns  v.  McPartlin,  11  Abb.  N.  C.  369.  For  the  purpose 
of  ascertaining  amount  of  lien.  Smith  v.  Roberts,  91  IST.  Y.  470. 
See  Frost  v.  FonAera  Savings  Bank,  70  N.  Y.  55 ;  Hamlin  v.  Mc- 
Ca/iiZZ,  Clarke's  Ch.  249.  They  may  be  made  parties  for  the  pur- 
pose of  ascertaining  amount  of  claim.  Metropolitan  Trust  Co. 
V.  T.  V.  &  C.  R.  R.  Co.,  43  Hun,  521.  A  judgment  creditor  of 
the  mortgagor's  grantor  cannot  be  made  a  party  for  the  purpose 
of  having  his  judgment  declared  subsequent  and  subordinate  to  the 
mortgage.     Kent  v.  Popham,  6  Civ.  Pro.  E.  336. 

AETICLE  IV. 
complautt  and  notice  of  penben cy  or  action. 

Suid.  1.   Complaint,  66 1. 

§  1629.    Complaint  to  state  whether  such  action  brought,  661. 
Subd.  2.  Notice  of  pendency  of  action,  664. 

§  1 63 1.  Notice  of  pendency  of  action  to  be  filed,  664. 

Sub.  1.     Complaint. 

§  1629.  Complaint  to  state  nrhether  such  action  liTonglit. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real  property,  must 
state,  whether  any  other  action  has  been  brought  to  recover  any  part  of  the 
mortgage  debt,  and,  if  so,  whether  any  part  thereof  has  been  collected. 

The  allegation  that  the  defendants  named  have,  or  claim  to 
have,  some  interest  in  or  lien  upon  the  premises  which,  if  any,  is 
subsequent  to  plaintiff's  mortgage,  is  a  sufficient  statement  of  a 
cause  of  action  against  such  defendants.  Drury  v.  Clark,  16 
How.  424;  Frost  v.  Coon,  30  E".  Y.  428.  It  is  said  that  the 
nature  of  the  interest  of  infant  defendants  should  be  stated. 
Aldrich  V.  Laphaim,  6  How.  129.  The  complaint  must  allege 
default  in  payment,  and  where  neither  a  default  nor  any  facts 
from  which  it  could  b©  inferred  to  exist  were  alleged  or  set  forth 
in  the  complaint,  it  was  held  demurrable.  Davis  v.  New  York 
Concert  Co.,  5  St.  Rep.  21.  If  proceedings  have  been  taken  on 
the  bond,  that  fact  should  be  stated.  See  §  1628.  Lovett  v. 
German  Reformed  Church,  12  Barb.  68.  Demand  of  payment 
need  not  be  averred  where  no  place  of  payment  is  specified  in  the 
bond   or  mortgage,    although   payable   on   demand.      Harris  v. 
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Muloch,  9  How.  402 ;  Field  v.  Hawxhwrst,  9  How.  Y5 ;  Gillett  v. 
BaZccnn,  6  Barb.  370.  Where  the  complaint  alleges  the  giving  of 
a  band,  there  must  be  an  allegation  of  default  in  the  performance 
of  its  condition.  Coulter  v.  Bower,  64  How.  132.  Where  a  bond 
and  mortgage  is  executed  by  an  executor  or  trustee  and  purports  to 
have  been  executed  in  such  capacity,  it  is  not  necessary  to  allege 
that  the  mortgagor  was,  in  fact,  such  executor  or  trustee  and  the 
fact  as  to  his  appointrnent ;  otherwise  where  the  action  is  brought 
to  recover  a  debt  due  from  a  t-3tator.  Bkelton  v.  Scott,  18  Hun, 
375. 

The  provisions  of  the  statute  requiring  an  heir  or  devisee  taking 
real  estate  subject  to  a  mortgage,  to  pay  the  mortgage,  does  not 
require  any  additional  allegations  in  a  complaint  which  seeks  to 
charge  the  personal  representatives  with  a  deficiency.  Glacius  v. 
Fogel,  88  N.  Y.  439.  An  omission  to  ask  for  judgment  for  de- 
ficiency does  not  convert  the  action  into  a  strict  foreclosure.  Equi- 
table Life  Ins.  Co.  v.  Stevens,  63  N.  Y.  341.  Where  the  mort- 
gage and  bond  were  executed  before  the  enabling  act,  and  the  only 
allegation  is  that  the  husband  and  wife  signed,  judgment  for 
deficiency  cannot  be  taken  against  the  wife.  Momhaitan  Life  Ins. 
Co.  V.  Glover,  14  Hun,  153.  It  is  not  necessary  to  allege  in  the 
complaint  the  indebtedness  for  which  the  bond  and  mortgage  were 
given,  and,  if  alleged,  it  need  not  be  proved.  Day  v.  Perkins,  2 
Sandf.  Ch.  359.  The  bond  and  mortgage  should  be  co^rrectly  de- 
scribed though  a  mere  technical  variance  will  be  disregarded. 
Hadley  v.  Chaqnn,  11  Paige,  245.  The  several  assignments  of 
the  mortgage  should  be  set  out  in  full.  TTiom  v.  Desmond,  12 
How.  321 ;  Rose  v.  Myer,  7  Civ.  Pro.  R  219. 

It  is  not  necessary  to  allege  the  recording  of  an  assignment. 
Fryer  v.  Rocherfeller,  63  K  Y.  268.  See  §  1628  as  to  require- 
ment as  to  allegation  concerning  proceedings  at  law,  and  §  1630 
as  to  when,  foreclosure  is  not  maintainable.  A  personal  judg- 
ment cannot  be  had  against  a  party  not  appearing,  unless  asked  for 
in  the  complaint.  French  v.  New,  20  Barb.  484;  Bullvmker 
v.  Ryker,  12  Abb.  311 ;  Simonson  v.  Blake,  20  How.  484.  "WTiere 
the  complaint,  in  an  action  of  foreclosure  set  out  the  indebtedness 
of  the  mortgagors  upon  notes  indorsed  by  them  and  discounted  by 
plaintiff,  and  alleged  the  mortgage  was  given  to  secure  the  pay- 
ment of  a  bond,  by  which  the  time  of  payment  of  such  indebted- 
ness was  extended,  and  tiiat  the  obligors  had  failed  to  comply  with 
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the  conditions  of  the  bond ;  held,  that  the  facta  constituted  a  cause 
of  action.     Troy  City  BanJc  v.  Bowman,  43  Barb.  639. 

Where  a  mortgagor's  wife,  who  did  not  join  in  the  mort- 
gage, is  a  party,  and  it  is  not  alleged  that  the  mortgage  is 
superior  to  her  right  of  dower,  she  is  not  barred  of  dower.  Mer- 
chants' Bank  V.  Thompson,  55  N.  Y.  7.  A  complaint  in  an  ac- 
tion to  foreclose  an  unrecorded  mortgage,  in  which  the  holder  of 
a  prior  mortgage  is  joined  as  defendant,  may  allege  generally  that 
the  latter  has,  or  claims  to  have,  an  interest  in  or  upon  the  mort- 
gaged premises,  or  some  part  thereof,  which,  if  any,  is  subsequent 
to  the  lien  of  plaintiff's  mortgage ;  no  special  allegations  are  neces- 
sary. Constant  v.  American  Benevolent,  etc..  Society,  53  Supr. 
Ct.  170. 

A  complaint  alleging  the  making  and  delivery  of  the  mortgage, 
the  correctness  of  the  description  and  that  part  of  the  debt  had 
become  due  and  unpaid  together  with  the  other  formal  allegations 
required  for  the  purpose  of  foreclosure,  is  sufScient  to  present  a 
cause  of  action.  Eaaren  v.  Lyons,  9  N.  Y.  Supp.  211,  30  St. 
Rep.  416. 

An  omission  to  allege  in  the  complaint  the  assignment  of  the 
bond  as  well  as  of  the  mortgage  does  not  make  a  complaint  invalid, 
especially  when  the  assignment  of  the  mortgage  covers  that  of  the 
bond,  and  is  of  record,  and  a  reference  to  compute  what  was  due 
on  both  had  been  had.     Preston  v.  Loughran,  34  St.  Kep.  391. 

Where  the  execution  of  a  mortgage  given  to  secure  moneys  used 
to  pay  off  a  prior  incumbrance  is  denied,  the  holder  of  the  mort- 
gage on  foreclosing  may  ask  as  alternative  relief,  that  if  he  fails 
to  establish  its  execution  he  may  be  held  entitled  to  enforce  the 
prior  incumbrance.      Campbell  v.  Campbell,  23  Abb.  IST.  0.  187. 

Where  a  complaint  sets  forth  an  agreement  by  defendant  that 
a  mortgage  is  a  first  lien,  a  breach  of  that  agreement  states  a  good 
cause  of  action,  although  it  does  not  aver,  in  terms,  that  the  de- 
fendant warranted  the  mortgage  to  be  a  first  lien.  Hyde  v. 
EcMer,  20  Week.  Dig.  31. 

Allegations  that  the  owner  of  the  equity  of  redemption  con- 
veyed a  part  of  the  mortgaged  premises,  that  the  grantee  retained 
a  sum  to  discharge  the  mortgage,  and  that  the  claim  of  the  money 
so  retained  was  assigned  to  plaintiff,  do  not  set  up  an  independent 
cause  of  action,  but  merely  show  that  the  premises  sought  to  be 
foreclosed  are  primarily  liable  for  the  mortgage  debt.  Wood  v. 
Harper,  85  Hun,  457,  32  Supp.  880,  66  St.  Rep.  160. 
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An  allegation  in  a  complaint  that  a  grantee  of  the  premises  from 
the  mortgagor  orally  agreed  to  secure  the  payment  of  the  mort- 
gage "  and  thereby  and  otherwise  become  legally  and  equitably 
bound  to  the  grantors  and  to  the  mortgagee  to  pay  the  same  "  is 
sufficient  to  allow  proof  on  the  subject,  and,  in  the  absence  of  any 
application  to  make  more  definite,  will  justify  proof  of  collateral 
given  by  the  grantee  to  guarantee  payment  of  any  deficiency 
after  remedy  against  the  land  is  exhausted.  W auger  v.  Lvrik,  150 
]Sr.  Y.  549,  affirming  80  Hun,  601,  29  Supp.  1150. 

Where  the  complaint  in  an  action  of  foreclosure  brought  by 
executors  alleges  the  date  and  place  of  testatrix's  death,  the  ad- 
mission of  her  will  to  probate  and  its  record,  and  that  plaintiffs 
were  by  such  will  duly  appointed  sole  executors,  and  qualified  as 
such,  it  sufficiently  appears  that  plaintiffs  had  legal  capacity  to 
sue.     Brenner  v.  McMahon,  20  App.  Div.  3,  46  Supp.  643. 

An  allegation  in  a  complaint  following  a  description  of  the 
premises  "  that  this  mortgage  is  given  to  secure  a  portion  of  the 
purchase  money  of  the  above-described  premises,"  when  taken  in 
connection  with  the  allegation  that  defendants  have,  or  claim,  an 
interest  accruing  subsequent  to  the  lien  of  the  mortgage,  is  not 
sufficient  to  raise  an  issue  of  the  right  of  dower  of  the  wife  of  the 
mortgagor,  who  had  not  joined  in  the  mortgage.  Fern  v.  Oster- 
hout,  11  App.  Div.  319,  42  Supp.  450. 

In  an  action  to  foreclose  an  equitable  mortgage  it  was  held  to 
be  error  to  adjudicate  the  right  of  a  defaulting  defendant  where 
the  complaint  did  not  state  what  such  defendant's  interest  was 
in  the  premises,  nor  demand  any  relief  against  him.  Shneider  v. 
Mahl,  84  App.  Div.  1,  82  Supp.  27. 

Where  the  complaint  contained  statutory  allegation  and  the 
answer  denied  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  such  allegation,  and  the  defendant  withdrew  from  the 
trial  of  the  cause  and  an  inquest  was  had,  it  was  not  incumbent 
on  plaintiff  to  prove  such  allegation.  Riesgo  v.  Olengariffe  Realty 
Co.,  116  App.  Div.  414,  101  Supp.  832. 

Sub.  2.    Notice  of  Pendency  of  Action.     §  1631. 

§  1631.  Notice  of  pendency  of  action  to  be  filed. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judgment  directing  a 
sale  is  rendered,  file,  in  the  clerk's  office  of  each  county  where  the  mortgaged 
property  is  situated,  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
section  1670  of  this  act;  which  must  specify  in  addition  to  particulars  required 
by  that  section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  it. 
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The  requirements  as  to  a  notice  of  pendency  and  its  effect  is 
considered  and  authorities  cited  under  provisions  relating  to  Real 
Property,  §§  1670  to  1674. 

ARTICLE    V. 

ANSWER  AND  DEFENCES. 

Subd.  I.    Answer  generally,  665. 

Subd.  2.    Counterclaim,  680. 

Subd.  3.    Tender  as  a  defence,  682. 

Subd.  4.   Demurrer,  685. 

Subd.  5.  Relief  granted  defendants,  687. 

Sub.  1.     Answer  Generally. 

A  holder  of  a  tax  deed  cannot  as  a  defendant  defeat  plaintiff's 
title  by  simply  asserting  in  her  answer  that  she  has  or  claims  to 
have  a  title  paramount  and  superior  to  him,  without  showing  what 
that  title  is  and  how  derived.     Rwyter  v.  Beid,  33  St.  Rep.  590. 

Where  the  answer  alleged  the  assignment  to  plaintiff  was  not 
made  honen  fide,  but  for  the  purpose  of  preventing  a  defendant  from 
setting  up  a  defence  to  the  mortgage,  to  the  effect  that  plaintiff's 
assignor  prevented  defendant  from  obtaining  possession  of  and 
selling  the  land,  it  was  held  that  the  defence  as  stated  did  not 
import  a  legal  demand  in  favor  of  the  defendant.  Cochrane  v. 
Bauer,  25  St.  Rep.  510. 

A  mortgagee  who  upon  assignment  covenanted  that  a  certain 
sum  was  due,  the  payment  of  which  is  guaranteed,  is  estopped  from 
setting  up  by  way  of  defence  in  an  action  for  foreclosure  of  the 
mortgage,  that  the  mortgage  debt  had  been  re-paid  to  him  prior  to 
the  assignment.  Gans  v.  McGowcm,  41  App.  Div.  461,  58  Supp. 
951. 

Where  the  answer  sets  up  that  the  plaintiff  has  other  security 
for  the  debt,  and  prays  that  defendant  may  be  subrogated  to  plain- 
tiff's rights  therefor,  the  question  of  subrogation  is  properly  raised. 
Sterribach  v.  Friedman,  34  App.  Div.  534,  54  Supp.  608. 

A  grantee  of  mortgaged  premises  was  served  with  a  complaint 
not  demanding  judgment  against  her  for  deficiency ;  plaintiff  with- 
out obtaining  leave  sued  her  therefor,  and  a  demurrer  was  sus- 
tained under  §  1628,  but  an  order  nunc  pro  tunc  was  granted 
authorizing  the  suit ;  held,  on  the  facts  of  the  case,  the  order  should 
be  reversed.    Durham  v.  Chapin,  30  App.  Div.  148,  52  Supp.  188. 

An  answer  which,  upon  information  and  belief,  denies  the  alle- 
gations of  the  complaint,  puts  in  issue  the  execution  and  delivery 
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of  the  mortgage  sought  to  be  foreclosed.    Bidwell  v.  Sullivan,  10 
App.  Div.  135,  41  Supp.  770. 

Where  defendant  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  of  execution,  delivery  and 
failure  to  comply  with  the  conditions  of  the  bond,  such  denial 
raised  a  general  issue  permitting  denial  in  that  form  and  was 
improperly  stricken  out  as  sham.  Alexander  v.  Aronson,  65  App. 
Div.  174,  72  Supp.  640. 

A  defective  title  discovered  subsequent  to  the  delivery  of  a 
purchase-money  raortgage  is  not  a  defence  in  foreclosure,  where 
the  vendee  has  remained  in  undisturbed  possession  of  the  prem- 
ises and  there  has  been  no  breach  of  the  covenant  of  warranty  con- 
tained in  his  deed.  Shire  v.  Plimpton,  50  App.  Div.  117,  63 
Supp.  568. 

The  fact  that  grantor  under  a  warranty  deed  has  only  a  mort- 
gagee's interest  in  the  premises  conveyed  does  not,  in  the  absence 
of  an  eviction,  constitute  a  defence  in  an  action  to  foreclose  a 
purchase-money  mortgage  given  by  the  grantee  to  the  grantor; 
the  grantee's  action  is  upon  the  covenant  contained  in  his  deed. 
Merchannts'  National  Bank  v.  Snyder,  52  App.  Div.  606,  65  Supp. 
994,  affirmed,  without  opinion,  170  K  Y.  565. 

An  answer  which  admits  the  allegations  of  the  complaint,  ac- 
companied by  a  denial  that  the  principal  is  due,  and  an  allegation 
that  an  extension  was  granted,  is  not  frivolous.  Beach  v.  Shanley, 
35  App.  Div.  566,  55  Supp.  130. 

ISTor  is  an  answer  which  alleges  that  the  mortgaged  premises 
have  been  condemned  for  public  use,  and  the  mortgage  lien  trans- 
ferred to  the  award.  Bryan  v.  Altieri,  36  App.  Div.  623,  55  Supp. 
152. 

In  Price,  v.  Alyea,  13  App.  Div.  184,  43  Supp.  355,  it  was 
held  that  a  defendant  lienor  under  a  mechanic's  lien,  subject  to  a 
mortgage,  could  not  avail  himself  of  the  failure  of  the  mortgagee 
to  advance  a  portion  of  the  moneys  given  to  secure  the  mortgage. 

As  to  when  actual  and  exclusive  possession  of  part  of  the  prem- 
ises in  another  than  the  mortgagor  is  a  good  defence  to  the  occu- 
pant holding  under  an  unrecorded  title,  see  Bassett  v.  Wood,  29 
St.  Eep.  901 ;  Phelan  v.  Brady,  119  IST.  Y.  587. 

A  purchaser  of  mortgaged  premises  who  takes  the  deed  subject 
to  the  mortgage  is  estopped  from  contesting  the  consideration  or 
validity  of  the  mortgage ;  and  so  long  as  he  remains  in  possession 
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of  the  premises  cannot  defend  because  of  failure  of  title.  Mc- 
Conihe  v.  Fales,  107  N.  Y.  404. 

In  an  action  to  foreclose  for  the  whole  principal  sum  by  reason 
of  failure  to  pay  an  installment,  an  answer  denying  the  non- 
payment of  such  installment  is  not  frivolous.  Gruenstein  v.  Jab- 
lonsky,  1  App.  Div.  580,  37  IST.  Y.  Supp.  538,  sub  mm.  Gruen- 
stein V.  Bier  sack,  73  St.  Rep.  154. 

So  a  grantee  of  mortgaged  premises  cannot  avail  himself  of  the 
defence  of  usury;  under  like  circumstances  the  defence  of  usury 
is  personal  to  the  mortgagor.  Golden  v.  Wooster,  10  St.  Eep.  435. 
But  the  defence  of  want  of  consideration  is  available  against  an 
assigneee  of  the  mortgage  as  he  stands  in  respect  to  the  security 
in  place  of  the  assignor  although  a  bona  fide  purchaser.  Briggs 
V.  Langford,  107  K  Y.  680;  Hill  v.  Eoole,  116  K  Y.  299. 

An  answer  alleging  an  agreement  on  the  part  of  one  defendant 
by  which  he  conveyed  the  premises  to  certain  other  defendants 
they  to  advance  money  to  pay  debts  and  interest,  and  to  reconvey 
subsequently  on  repayment  and  also  setting  up  a  breach  of  that 
condition  and  asking  for  specific  performance  of  the  contract,  was 
held  to  be  no  defence  to  the  mortgage  and  that  foreclosure  should 
not  be  delayed  thereby.  Mutual  Life  Ins.  Co.  v.  Cranwell,  32  St. 
Eep.  376. 

A  denial  by  defendants  that  they  have  or  claim  to  have  an 
interest  in  the  premises  which  accrued  sxibsequent  to  the  lien  of 
the  mortgage,  is  not  inconsistent  with  the  further  defence  of  pay- 
ment; both  defences  may  stand.  Moody  v.  Belden,  38  St.  Eep. 
722.  Nor  is  it  a  defence  that  by  the  terms  of  the  lease,  the  lessor 
had  a  right  to  insist  upon  a  forfeiture  where  the  action  is  to  fore- 
close a  mortgage  upon  the  interest  of  the  lessee  against  the  latter's 
assignee.  Krihhs  v.  A  Iford,  9  St.  Eep.  617.  It  is  not  a  defence 
to  the  foreclosure  of  a  purchase-money  mortgage  that  the  original 
mortgagee  failed  to  carry  out  an  agreement  made  at  the  time  to 
satisfy  a  judgment  which  was  an  apparent  lien  upon  the  premises 
where  no  steps  have  been  taken  to  enforce  such  judgment  and  the 
defendants  have  suffered  no  injury  thereby.  Soule  v.  Dixon,  17 
St.  Eep.  360. 

Where  the  proof  showed  that  alleged  alterations  were  made  prior 
to  delivery  and  by  the  draughtsman  who  stood  in  the  relation  of 
stranger  to  the  parties,  a  defence  that  a  mortgage  had  been  altered 
by  changing  the  dates  was  held  insufficient.     Fanning  v.  Yrooman, 
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12  St.  Eep.  393.  It  is  no  defence  for  the  wife  who  executes  a 
mortgage  on  her  property  to  enable  her  husband  to  obtain  money 
to  run  his  business,  that  the  husband,  instead  of  procuring  moneys 
thereon,  delivered  the  mortgage  to  his  creditors  in  settlement  of 
his  debt  to  them.  Laidlaw  v.  Slayheck,  23  Week.  Dig.  259.  Nor 
is  it  a  defence  to  a  wife  who  executes  a  mortgage  without  specify- 
ing the  purpose  for  which  it  is  to  be  used,  and  allows  her  husband 
to  use  it,  to  claim  upon  his  using  it  as  collateral  security  for  the 
debt  due  from  his  firm,  that  the  mortgage  was  diverted  from  the 
purpose  for  which  it  was  made.  McLaren  v.  Percwal,  102  N.  Y. 
675. 

It  is  no  defence  to  an  action  on  a  deficiency  judgment  that  the 
mortgagor  made  a  profit  upon  his  purchase  of  the  mortgaged  prem- 
ises.   Schultz  V.  Mead,  8  IST.  Y.  Supp.  663,  29  St.  Kep.  203. 

In  an  action  to  foreclose  a  mortgage  held  by  plaintiffs  as  as- 
signees for  the  benefit  of  creditors  of  the  mortgagees,  a  defendant, 
who  had  purchased  the  premises  subject  to  the  mortgage,  sought 
to  set  off  a  claim  against  plaintiff's  assignors.  It  appeared  that  at 
the  time  of  the  assignment  to  plaintiffs,  the  debt  secured  by  the 
mortgage  was  not  due ;  that  the  assignors  were  insolvent  and  the 
party  answering  endeavored  to  have  his  debt,  which  was  due,  ap- 
plied by  them  upon  the  mortgage  before  it  was  assigned.  Held, 
that  he  was  equitably  entitled  to  the  set  off ;  that  it  was  not  neces- 
sary that  the  mortgage  debts  should  have  been  due,  as  by  seeking 
to  have  the  debt  due  him  applied  thereon,  defendant  treated  it  as 
due  and  so  waived  any  defence  he  might  have  based  upon  the  fact 
that  it  was  not  due ;  that  he  had  a  right  so  to  do  and  to  require  the 
set  off.    Richards  v.  La  Tourette,  119  N.  Y.  54. 

Where  the  Statute  of  Limitations  is  pleaded,  the  burden  is  on 
the  plaintiff  to  show  that  the  last  payment  of  interest  was  made 
within  tewenty  years.  United  States  Trust  Co.  v.  Stanton,  76 
Hun,  32,  27  Supp.  614,  59  St.  Kep.  601,  affirmed,  145  JST.  Y.  620. 

An  action  to  foreclose  a  mortgage  may  be  barred  by  the  Statute 
of  Limitations,  although  an  action  can  be  maintained  on  the  bond 
to  which  it  is  collateral.  Fowhr  v.  Wood,  78  Hun,  304,  60  St. 
Eep.  176,  28  Supp.  976,  affirmed,  150  K  Y.  584. 

Misrepresentation  of  the  grantor  as  to  capacity  of  the  water 
power  on  the  demised  premises  furnished  no  defence  to  an  action 
to  foreclose  a  purchase-money  mortgage  where  the  deed  contained 
no  covenants  in  relation  thereto,  and  no  fraud  was  alleged  or 
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proved  and  the  grantee  had  been  in  possession  for  four  months 
and  had  an  opportunity  to  ascertain  its  capacity.  DeMilt  v.  Hill, 
89  Hnn,  56,  34  Supp.  1060,  69  St.  Eep.  4. 

An  answer  setting  up  title  in  a  third  person  named  is  not  frivo- 
lous, but  shovrs  a  good  defence.  Fougera  v.  Moissen,  16  Hun, 
237.  Defendants  are  estopped  by  a  certificate  that  there  is  no 
defence  to  a  mortgage.  Weyh  v.  Boylan,  23  Alb.  L.  Jour.  513 ; 
Smyth  V.  Mwnroe,  84  ]SI".  Y.  354,  but  see  Wilcox  v.  Howell,  44 
N.  Y.  398.  A  grantee  vyho  has  assumed  the  mortgage  may  defend 
if  evicted  by  paramount  title.  It  is  not  necessary  for  junior  in- 
cumbrancers, vfhere  their  rights  are  correctly  stated  in  the  com- 
plaint, to  appear  and  answer  in  order  to  save  their  rights.  Mer- 
chants' Ins.  Co.  V.  Marvin,  1  Paige,  557.  But  the  defendants  may 
set  out  their  respective  rights  so  as  to  enable  the  court  to  make  a 
proper  decree  as  to  sale  in  parcels,  and  any  claim  they  have  to 
the  equity  of  redemption.  Tower  v.  White,  10  Paige,  395.  But 
they  cannot  answer  litigating  claims,  as  among  themselves,  to  a 
surplus  which  may  arise  on  the  sale,  unless,  for  some  reason,  it  is 
necessary  to  obtain  a  determination  of  their  respective  rights  before 
sale.  Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  85 ;  Field  v. 
Maghee,  5  Paige,  539. 

In  foreclosure  for  non-payment  of  interest,  whereby  the  prin- 
cipal becomes  due,  it  is  not  a  defence  that  defendant  was  unable 
to  find  plaintiff  to  make  the  payment,  no  trick  or  fraud  being  im- 
puted to  plaintiff.  Dwight  v.  Webster,  19  How.  349.  It  is  no 
defence  that  the  mortgage  was  for  purchase  money  on  a  convey- 
ance with  warranty,  and  that  a  suit  has  been  commenced  against 
the  mortgagor  or  one  claiming  under  him,  for  a  recovery  of  the 
premises  under  title  paramount  to  that  of  the  mortgagee,  which 
suit  is  pending  and  undetermined.  Plait  v.  Gilchrist,  3  Sandf. 
118.  A  breach  of  covenant  of  seizin,  like  a  breach  of  covenant 
of  warranty,  is  not,  without  eviction  or  disturbance,  a  defence  to 
an  action  to  foreclose  a  purchase-money  mortgage.  Farnam  v. 
Eotchliss,  2  Keyes,  9 ;  Curtis  v.  Bush,  39  Barb.  661. 

A  grantee  assuming  a  mortgage  is  estopped  from  denying  its  ex- 
istence and  validity.  Haile  v.  Nichols,  16  Hun,  37.  But  in  Bowery 
Savings  Bank  v.  Drake,  1  Law  Bull.  89,  it  was  held,  that  where  a 
grantee  took  property  subject  to  a  mortgage,  which  he  assumed,  but 
nothing  was  said  about  payment  of  it,  or  its  being  part  of  the 
consideration,  that  an  answer  setting  up  these  facts  could  not  be 
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regarded  as  frivolous.  On  foreclosure  of  a  purchase-money  mort- 
gage a  defendant,  against  whom  no  personal  claim  was  made, 
alleged  a  purchase  by  him  from  plaintiff's  grantee,  and  that  he  was 
the  assignee  of  plaintiff's  covenants  of  warranty  and  against  in- 
cumbrances, and  had  been  evicted  by  a  paramount  title,  under 
certain  taxes  which  were  incumbrances  at  time  of  plaintiff's  grant. 
Held,  that  these  facts  did  not  constitute  either  a  defence  or  coun- 
terclaim. National  Fire  Ins.  Co.  v.  McKay,  21  iST.  Y.  191.  Upon 
the  foreclosure  of  a  purchase-money  mortgage  simultaneously  with 
a  conveyance  by  the  mortgagees,  who  were  executors,  containing 
no  covenants,  except  against  grantors,  it  is  no  defence  that  the 
property  was  at  the  time  covered  by  an  incumbrance  not  existing 
through,  or  by  reason  of,  any  act  of  or  omission  specified  in  the 
covenant.    Sanford  v.  Travers,  40  N.  Y.  140. 

When  the  complaint  alleged  that  no  proceeding  had  been  taken 
at  law,  it  was  held  that  a  plea  that  the  plaintiff  recovered  a  judg- 
ment at  law  for  the  same  debt  was  valid,  although  containing  no 
averment  that  an  execution  had  issued  on  such  judgment  and  been 
returned  unsatisfied.  North  River  Bank  v.  Rogers,  8  Paige,  648. 
A  purchaser  of  mortgaged  premises,  who  takes  a  deed  subject  to 
the  mortgage  and  assumes  and  agrees  to  pay  the  same,  is  estopped 
from  contesting  its  consideration  or  validity ;  and  where  the  mort- 
gage was  given  by  his  grantor  for  purchase  money,  such  grantee, 
so  long  as  he  remains  in  possession  of  the  premises,  cannot  defend 
against  the  mortgage  because  of  failure  of  title.  A  defence  of 
defect  of  title,  which  does  not  aver  eviction,  is  frivolous.  Parkin- 
son V.  Jacohson,  13  Hun,  317,  affirmed,  74  N.  Y.  88. 

Where  a  complaint  sets  forth  the  execution  of  a  bond,  and  avers 
the  execution  of  a  mortgage,  with  the  same  condition  as  the  bond, 
an  answer  which  merely  repeats  the  words  of  the  condition,  as 
stated  in  the  complaint,  and  avers  that  it  is  not  contained  in  the 
mortgage,  is  not  a  denial  that  such  was,  in  substance,  the  condi- 
tion of  the  mortgage.  Dimon  v.  Damn,  15  N.  Y.  498.  In  an 
action  brought  by  the  assignee  of  a  mortgage,  the  mortgagor  has 
the  right  to  aver  and  prove  a  mistake  in  the  drawing  of  the  instru- 
ment and  have  the  same  reformed.  Andreivs  v.  Gillespie,  4:1  N.  Y. 
487.  A  defendant  in  foreclosure  who  has  guaranteed,  in  an  as- 
signment of  a  bond  and  mortgage,  its  payment  by  due  foreclosure 
and  sale,  may  set  forth  as  a  defence  that  the  guaranty  was  without 
consideration,  though  there  was  consideration  for  the  assignment. 
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Vanderbilt  v.  Schryver,  91  IST.  Y.  392.  Defendant  may  plead  that 
plaintiff  procured  an  assignment  of  the  mortgage  by  fraud,  and 
that  the  debt  has  been  paid  to  the  mortgagee  and  a  release  given. 
Hall  V.  Erwin,  57  N.  Y.  643. 

Where  plaintiff  claims  under  an  assignment,  made  as  security 
for  an  illegal  transaction,  the  illegality  is  a  valid  defence.  De- 
witt  V.  Brisbane,  16  N.  Y.  508.  A  purchaser  who  has  assumed 
a  mortgage  cannot  set  up  usury.  Hartley  v.  Harrison,  24 
N.  Y.  170.  A  mortgagor  cannot  set  up  a  defect  in  his  title. 
Dime  Savings  Bank  v.  CrooJc,  29  Hun,  671.  He  may  set  up 
payments  to  the  mortgagee  without  notice  of  an  assignment. 
Van  Keuren  v.  Gorhins,  4  Hun,  129,  affirmed,  66  IST.  Y.  77. 
On  foreclosure  of  a  purchase-money  mortgage,  an  answer  is 
sufficiently  definite  which  alleges  fraud  in  the  sale  of  the  premises 
as  to  the  lien  of  a  judgment  thereon,  and  demands  judgment  or  a 
cancellation  of  the  mortgage  and  recovery  of  the  money  paid,  or 
that  the  amount  of  the  judgment  be  deducted  from  the  mortgage. 
LyTce  v.  Post,  65  How.  65  298. 

A  mortgage  is  not  negotiable  and  subject  to  defences  exist- 
ing between  the  original  parties;  an  assignee  takes  subject  to 
the  equities  between  the  parties.  Ingraham  v.  Disborough,  47 
]Sr.  Y.  421;  Schafer  v.  Beilly,  50  IST.  Y.  61;  Andrews  v. 
Oillespie.,  47  ¥.  Y.  487;  Union  College  v.  Wheeler,  61  N.  Y. 
88;  Davis  v.  Bechstein,  69  IST.  Y.  440.  A  defendant  who  sets 
up  an  equitable  title  against  a  mortgagee  without  actual  notice, 
in  order  to  affect  the  latter  with  coi^structive  notice  by  his 
possession  at  the  date  of  the  mortgage,  should  allege  that  he  was 
then  in  possession  claiming  the  land  as  his  own.  It  is  not  enough 
to  allege  that  he  was  in  possession  at  and  long  before  the  execution 
of  the  mortgage.    N.  Y.  Life  Ins.  Co.  v.  Cutler,  3  Sandf.  Ch.  177. 

A  warranty  of  the  validity  of  a  mortgage  is,  in  effect,  a  war- 
ranty of  the  validity  of  the  bond,  and  if  the  bond  is  invalid  its 
invalidity  invalidates  the  mortgage,  being  the  principal  debt. 
Ross  V.  Terry,  63  N.  Y.  613.  A  deficiency  in  the  quantity  of  land 
purchased  is  no  defence  to  a  purchase-money  mortgage  if  there  is 
no  fraud.  Northrup  v.  Sumney,  27  Barb.  196.  An  answer  that 
the  mortgage  is  not  binding,  and  no  lien  on  the  premises  is  a  state- 
ment of  a  conclusion  unsupported  by  facts,  and  unavailing.  Caryl 
V.  William,  7  Lans.  416.  A  subsequent  incumbrancer  cannot  set 
up  that  the  conditions  of  the  bond  are  not  in  the  mortgage.    Kay 
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V.  Whittaker,  44  N.  Y.  565.  An  allegation  of  a  conspiracy  to 
prevent  defendant  from  raising  money  to  pay  the  mortgage,  and 
that  the  assignment  to  plaintiff  was  made  from  malicious  motives, 
is  frivolous.    Morris  v.  Tuthill,  72  N.  Y.  575. 

If  defendants  on  foreclosure  of  a  junior  mortgage  answer  so  aa 
unnecessarily  to  increase  the  costs,  they  may  be  charged  with  costs. 
Barnard  v.  Bruce,  21  How.  360.  An  admission  of  a  bond  and 
mortgage,  as  alleged  in  the  complaint,  is  not  an  admission  of  the 
payment  of  insurance  premiums  by  plaintiff  as  therein  alleged. 
Fellows  V.  MuUer,  38  Super.  Ct.  137.  Where  a  defendant  in 
forclosure  pays  the  amount  of  the  mortgage,  but  not  the  costs,  and 
sets  up  such  payment  by  answer,  the  answer  cannot  be  stricken 
out  as  sham.  Wetmore.  v.  Oale,  2  Week.  Dig.  408.  Where  the 
due  acknowledgment  of  a  mortgage  is  admitted  by  the  answer,  the 
defendant  cannot  show  that  the  mortgagor,  a  married  woman,  was 
not  examined  apart  from  her  husband.  Meeker  v.  Wright,  76 
]Sr.  Y.  262. 

An  answer  which  admits  the  taking  of  the  mortgage  as  security 
for  the  debt  admits  the  cause  of  action,  and  a  denial  of  the  remain- 
ing allegations  is  considered  as  a  mere  legal  conclusion,  and  puts 
nothing  in  issue.  Kay  v.  Churchill,  10  Abb.  N.  C.  83.  Where 
the  answer  alleged  a  tender  of  specified  amount,  held,  that,  as  it 
needed  only  a  computation  to  ascertain  whether  it  was  sufficient, 
no  trial  was  necessary.  Eaton  v.  Wells,  82  N.  Y.  576.  An 
answer  which  merely  denies  the  allegation  of  the  complaint  that 
defendants  were  in  default  of  a  sum  alleged  to  have  been  due  at 
a  certain  date  as  interest,  states  a  conclusion  of  law  merely,  and 
is  frivolous.  Excelsior  Savings  Bank  v.  Campbell,  4  T.  &  C.  549, 
affirmed,  62  IST.  Y.  637. 

Where  the  complaint  alleged  the  assignment  of  the  bond  and 
mortgage,  an  answer  aot  taking  issue  on  this  allegation,  but  aver- 
ring plaintiff  was  not  the  real  party  in  interest,  and  that  the  bond 
and  mortgage  were  still  owned  by  an  intermediate  assignee,  ad- 
mits the  sufficiency  of  the  assignment,  and  does  not  avail  to  allow 
defendant  to  rely  on  the  objection  that  the  mesne  assignment 
proved  did  not  purport  to  assign  the  bond.  Siver  v.  Wheeler,  3 
Week.  Dig.  482. 

A  defendant  setting  up  that  the  mortgage  is  void  for  usury  can- 
not, between  plaintiff  and  a  co-defendant,  compel  an  amendment 
of  the  complaint  for  the  purpose  of  setting  forth  the  transaction, 
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but  may  be  protected  by  litigating  with  his  co-defendant.  Neiman 
V.  Dickson,  1  Abb.  IST.  C.  307.  If  the  holder  of  a  mortgage  has 
refused  to  receive  interest,  except  upon  condition  that  taxes  that 
he  had  paid  be  reimbursed,  and  if  the  effect  of  so  doing  was  to 
waive  the  tender  of  the  money  due  on  the  mortgage,  the  defendants 
in  foreclosure  must  set  up  these  facts  in  their  answer,  and  allege 
the  tender.    Sidenberg  v.  Ely,  90  N.  Y.  257. 

An  answer  tendered  by  a  defendant  in  foreclosure  can  only  be 
the  basis  of  the  determination  of  the  rights  of  the  defendants  be- 
tween themselves,  in  a  case  where  they  have  appeared  and 
answered,  in  reference  to  a  claim  made  against  them  by  plaintiff, 
and  as  part  of  the  adjustment  of  that  claim,  and  where  an  issue  is 
formed  upon  the  facts  involved  in,  and  brought  out  on  the  litiga- 
tion and  investigation  of  that  claim.  Lansing  v.  Hadsall,  26 
Hun,  619. 

Where  a  person  claiming  a  lien  prior  to  plaintiff  is  made  a 
party,  it  is  not  necessary  for  him  to  set  up  his  rights  by  answer. 
Payne  v.  Brant,  23  Hun,  134;  Frost  v.  Eoon,  30  IST.  Y.  428; 
Bathbone  v.  Hooney,  58  IST.  Y.  463  ;  Lewis  v.  Smith,  9  IST.  Y.  502  ; 
Merchants'  Bank  v.  Thompson,  55  ]^.  Y.  7;  Emigrant  Savings 
Bank,  etc.,  v.  Goldman,  75  IST.  Y.  127.  But  a  prior  mo^rtgagee 
who  is  a  defendant,  and  holding  a  junior  lien,  may  answer  in  the 
action,  and  ask  to  have  the  prior  mortgage  paid  out  of  the 
proceeds  of  the  sale,  before  applying  any  portion  of  the  proceeds 
to  the  payment  of  plaintiff's  mortgage.  Metropolitan  Trust  Co.  v. 
Tonawanda,  etc.,  B.  B.  Co.,  43  Hun,  521,  affirmed,  106  IST.  Y. 
673 ;  Doctor  v.  Smith,  16  Hun,  245.  It  is  a  matter  of  common 
practice  to  determine  the  priority  in  which  different  parcels  shall 
be  sold  to  pay  the  mortgage  debt.  iV.  Y.  Life  Ins.  Co.  v.  Milnor, 
1  Barb.  Ch.  353. 

Fraud  is  a  good  defence  when  it  is  shovsm  that  it  was  practiced 
by  the  mortgagee,  or  his  agents,  upon  the  mortgagor,  or  when  the 
mortgagee,  or  his  assignees,  at  the  time  of  taking  the  mortgage, 
was  aware  of  the  fraud.  Aiken  v.  Morris,  2  Barb.  Ch.  14:0yBeed 
V.  Latson,  15  Barb.  9 ;  Champlin  v.  Laytin,  6  Paige,  189 ;  Ahbott  v. 
Allen,  2  Johns.  Ch.  519 ;  Knickerbocker  Life  Ins.  Co.  v.  Nelson, 
13  Hun,  321.  As  to  who  may  set  up  the  defence  of  usury.  Fan- 
ning V.  Dunham,  5  Johns.  Ch.  122 ;  Wheaton  v.  Voorhis,  53  How. 
3-19 ;  Bard  v.  Fort,  3  Johns.  Ch.  632  ;  Post  v.  Dart,  8  Paige,  639 ; 
Actions,  Vol.  1  —  43 
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BooTcs  V.  Avery,  4  N.  Y.  225 ;  Thompson  v.  Yan  Yechten,  27  IST.  Y. 
568.  One  who  has  purchased  land  subject  to  a  mortgage,  the 
amount  of  which  is  made  part  of  the  consideration  of  the  purchase, 
cannot  set  up  usury  whether  he  assumed  payment  of  the  mortgage 
or  not.  Hartley  v.  Harrison,  24  N.  Y.  170 ;  Sands  v.  Church, 
6  ]Sr.  Y.  347 ;  Hardin  v.  Hyde,  40  Barb.  435 ;  Morris  v.  Floyd,  5 
Barb.  130 ;  Freeman  v.  Auld,  44  IST.  Y.  50 ;  Merchants'  Exchange 
Bank  v.  Commercial,  etc.,  Co.,  49  N.  Y.  635. 

A  mortgagor  may  be  estopped  from  setting  up  usury,  by  affidavit 
or  certificate  that  the  mortgage  is  valid.  Real  Estate  Trust  Co.  v. 
Bader,  53  How.  231 ;  Smyth  v.  Lombardo,  15  Hun,  415  ;  Smyth  v. 
Munro,  84  IST.  Y.  354.  A  defendant  may  set  up  any  defence  which 
shows  the  plaintiff  not  entitled  to  judgment  of  foreclosure  as  pay- 
ment, or  that  time  for  payment  has  been  extended,  or  want  of  con- 
sideration or  usury.  Prouty  v.  Price,  50  Barb.  344;  Prouty  v. 
Eaton,  41  Barb.  409 ;  Banlcs  v.  Walker,  2  Sandf.  Ch.  344 ;  Dodge 
V.  Crandall,  30  IST.  Y.  294;  Mutual  Life  Ins.  Co.  v.  Bowen,  47 
Barb.  618 ;  Thompson  v.  Van  Vechten,  27  'N.  Y.  568. 

It  is  not  a  defence  that  there  are  defects  in  title  where  the 
mortgage  is  for  the  piirchase  money,  if  there  has  been  no  eviction, 
and  no  fraud  is  alleged.  Edwards  v.  Bodine,  26  Wend.  109 ;  Tall- 
madge  v.  Walles,  25  Wend.  107 ;  Banks  v.  Walker,  3  Barb. 
Ch.  438;  Burke  v.  Nichols,  2  Keyes,  670;  Parkinson  v.  Sher- 
man, 74  N.  Y.  88 ;  Byerson  v.  Willis,  81  IST.  Y.  277.  He  may, 
however,  defend  on  that  ground  if  kept  out  of  possession,  or 
surrenders  to  paramount  title  or  after  judgment  of  eviction. 
Withers  v.  Powers,  2  Sandf.  Ch.  350 ;  York  v.  Allen,  30  IST.  Y. 
104;  Coudry  v.  Coit,  44  N.  Y.  382  ;  Simers  v.  Saltus,  3  Den.  214; 
Dyett  V.  Pendleton,  8  Cow.  727.  The  mortgagee  may  be  estopped 
by  his  declarations  from  setting  up  an  otherwise  valid  defence. 
Hoeffler  v.  Westcott,  15  Hun,  243 ;  Johnson  v.  Parmely,  14  Hun, 
398;  Norris  v.  Wood,  14  Hun,  196. 

A  defence  to  the  foreclosure  of  a  purchase-money  mortgage  on 
the  part  of  the  mortgagor,  alleged  to  have  existed  at  the  time  of 
its  inception,  can  only  arise  where  fraud  has  been  practiced  by 
the  mortgagee  in  procuring  its  execution,  or  there  is  a  failure  of 
consideration.  When,  therefore,  the  purchaser  is  in  undisturbed 
possession  of  the  land,  he  cannot,  in  the  absence  of  fraud,  resist 
the  foreclosiTre  simply  on  the  ground  of  defect  of  title.  McConiJie 
V.  Fales,  107  N.  Y.  404. 
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A  judgment  declaring  a  mortgage  valid,  rendered  in  an  acrtion 
brought  by  the  mortgagor  to  set  it  aside  on  other  grounds,  is  a 
bar  to  a  defence  of  usury  in  an  action  to  foreclose  such  mortgage. 
Davidson  v.  Weed,  20  Misa  147,  45  Supp.  718. 

The  fact  that  the  premises  were  purchased  in  part  with  pension 
money  is  not  a  valid  defence  in  an  action  to  foreclose  a  mortgage 
given  by  the  pensioner  and  his  wife  prior  to  the  amendment  of 
1897  to  §  1404  of  the  Code,  where  the  mortgagee  took  the  mort- 
gage without  notice  of  that  fact.  Monroe  v.  Button,  20  Misc. 
494,  46  Supp.  637. 

A  breach  by  the  mortgagee  of  a  covenant  to  free  the  property 
from  liens  is  not  a  defense  though  it  may  be  a  counterclaim  in 
an  action  to  foreclose  a  mortgage.  McCrea  v.  Connor,  30  App. 
Div.  598,  52  Supp.  231. 

It  is  not  a  defense  that  a  mortgagor  has  been  appointed  re- 
ceiver of  the  premises  in  a  partition  suit  and  been  sued  without 
leave  of  the  court  first  had,  where  it  does  not  appear  that  as  receiver 
such  mortgagor  was  a  necessary  party.  Snedecker  v.  Thompson, 
26  Misc.  160,  56  Supp.  775. 

A  tenant  in  possession  as  lessee  of  a  life  tenant  who  has  died 
cannot  defend  an  action  of  foreclosure  of  a  mortgage  on  the  prem- 
ises thereafter  brought,  as  the  lease  does  not  survive  the  lessor. 
Snedecker  v.  Thompson,  26  Misc.  160,  56  Supp.  775. 

It  seems  that  if  objection  be  taken,  a  defendant  in  foreclosure 
who  holds  a  junior  mortgage  cannot  delay  the  enforcement  of 
plaintiff's  claim  to  await  a  settlement  of  the  dispute  over  his  rights 
under  his  mortgage.  Syracuse  Sowings  Bank  v.  Merrick,  182  N. 
T.  387,  reversing  96  App.  Div.  581,  89  Supp.  238. 

In  Priest  v.  Oumprecht,  81  App.  Div.  631,  80  Supp.  759, 
affirmed  without  opinion,  178  N.  Y.  595,  it  was  held  that  an  agree- 
ment to  extend  time  of  payment  of  a  mortgage  in  consideration  of 
preventing  the  foreclosure  of  another  mortgage,  which  was  in  fact 
foreclosed,  did  not  constitute  a  defence. 

Where  the  grantor  took  a  mortgage  for  deferred  payments  and 
delivers  a  deed  to  the  grantee,  containing  a  covenant  for  quiet  en- 
joyment, the  act  of  the  grantor  in  breaking  into  and  entering  the 
premises,  and  depriving  the  grantee  of  the  enjoyment  thereof,  it 
being  a  breach  of  the  covenant  for  quiet  and  peaceful  possession, 
constitutes  a  defence  to  an  action  to  foreclose  the  mortgage,  and 
entitles  the  grantee  in  an  action  for  foreclosure  to  recover  on  his 
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counterclaim  the  amount  paid  by  him  to  the  grantor  under  the 
contract.     Cassada  v.  Btahel,  98  App.  Div.  600,  90  Supp.  533. 

In  a  suit  by  an  assignee  of  a  bond  and  mortgage  to  foreclose, 
defendants  may  not  avail  themselves  of  any  fraud  as  against  cred- 
itors which  may  have  infected  the  assignment  to  him.  American 
Guild  of  Richmond  v.  Damwn,  107  App.  Div.  140,  94  Supp.  985. 

It  is  no  defense  to  an  action  to  foreclose  a  mortgage  held  by  an 
insurance  company  that  the  property  was  incumbered  or  was  not 
worth  fifty  per  cent,  more  than  the  loan.  Washington  Life  In- 
surance Co.  V.  Clason,  162  IST.  Y.  305,  affirming  16  App.  Div.  434, 
45  Supp.  27. 

An  action  to  foreclose  a  mortgage  for  principal  and  interest 
is  not  barred  by  a  prior  foreclosure  for  interest  only,  and  where 
a  deed  has  been  given  on  the  prior  foreclosure  to  a  purchaser  sub- 
ject to  the  mortgage,  such  purchaser  cannot  resist  the  subsequent 
foreclosure.     Pretzfeld  v.  Lawrence,  34  Misc.  329,  69  Supp.  807. 

Where  a  mortgage  provides  for  foreclosure  on  option  of  mort- 
gagee on  default  in  instalment  of  principal  and  interest,  beginning 
of  an  action  to  foreclose  is  sufficient  allegation,  and  the  right  is  not 
affected  by  a  clause  requiring  sixty  days  to  elapse  after  demand 
and  notice  of  default  in  payment  of  taxes  and  assessments. 
Boigeol  v.  Eigahrodt,  35  Misc.  606,  72  Supp.  133. 

In  Myers  v.  Wheeler,  24  App.  Div.  327,  48  Supp.  611,  affirmed 
without  opinion,  161  IST.  Y.  637,  the  question  is  considered  as  to 
what  presents  an  issue  that  the  mortgage  is  usurious.  And  in 
King  v.  Sullivan,  31  App.  Div.  549,  52  Supp.  130,  the  validity  of 
an  answer  alleging  a  special  contract  and  agreement  is  considered. 

The  effect  of  a  reply  upon  the  state  of  facts  appearing  in  that 
case  is  considered  in  Mutual  Life  Insur.  Co.  v.  Robinson,  24  App. 
Div.  570,  49  Supp.  887. 

A  defendant  was  made  such  upon  the  allegation  that  he  claimed 
some  interest  in  the  mortgaged  premises,  which  interest,  if  any,  was 
subsequent  to  that  of  the  mortgagee.  He  answered  denying  the 
allegation  that  his  interest  was  subsequent  to  the  lien  of  the  mort- 
gage, and  alleging  that  he  had  an  equitable  lien,  prior  and  superior 
to  that  of  the  mortgage,  which  had  been  fraudulently  discharged, 
and  that  the  plaintiff  knew  that  the  discharge  was  fraudulent; 
held,  that  this  defense  was  not  frivolous;  that  since  the  plaintiff 
had  made  the  defendant  a  party,  such  defendant  was  entitled  to 
answer  and  to  demand  that  the  court  in  rendering  its  judgment 
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determine  his  title  to  the  property.  Older  v.  Russell,  8  App.  Div. 
618,  40  Supp.  892. 

A  defendant  by  verified  answer  denied  knowledge  or  informa- 
tion sufficient  to  form  a  belief.  Plaintiff  moved  to  strike  out  the 
answer  as  sham,  the  motion  being  based  on  an  affidavit  of  plain- 
tiff's attorney  stating  that  defendant's  attorney  had  called  on  the 
affiant  several  times  and  had  never  denied  the  plaintiff's  claim, 
and  that  the  defendant  had  recognized  the  claim  by  paying  in- 
terest on  the  mortgage ;  held,  that  the  answer  should  not  be  stricken 
out.     Ginnel  v.  Stayner,  71  App.  Div.  540,  75  Supp.  887. 

The  complaint  alleged  that  the  premises  were  conveyed  to  the 
defendant,  who  covenanted  tO'  assume  the  payment  of  the  mort- 
gage. The  answer  denied  the  allegation  and  set  up  as  a  defence 
that  at  the  time  of  the  transfer  it  was  expressly  understood  that 
defendant  should  not  assume  the  payment  of  the  mortgage.  Mo- 
tion to  strike  out  the  answer  as  sham  and  frivolous  was  denied. 
Blum  V.  Bruggemann,  58  App.  Div.  377,  68  Supp.  1065. 

Where  a  deed  recites  adequate  consideration  and  there  is  nothing 
on  its  face  to  excite  inquiry  as  to  whether  the  consideration  was 
paid,  the  rights  of  the  mortgagee  who  holds  a  mortgage  on  the  same 
property  are  not  affected  by  the  fact  that  the  consideration  was 
never  paid.  Albany  Exchange  Savings  Bank  v.  Brass,  59  App. 
Div.  370,  69  Supp.  391,  affirmed,  171  K  Y.  693. 

A  mortgagee  agreed  for  a  sufficient  consideration  to  extend  the 
time  for  payment  of  the  mortgage.  The  mortgage  was  thereafter 
conveyed  by  the  mortgagor  to  one  who  assumed  all  the  incum- 
brances; held,  in  an  action  subsequently  brought  to  foreclose  the 
mortgage  that  the  mortgagor  could  defend  by  setting  up  the  ex- 
tension, the  assumption  of  the  incumbrances,  the  insolvency  of  the 
grantee,  and  the  fact  that,  because  of  the  unfavorable  condition  of 
the  real  estate  market,  there  would  be  a  deficiency  in  the  event  of 
a  sale,  though  the  mortgagee  waived  any  decree  for  the  deficiency. 
Macauley  v.  Hayden,  48  Misc.  21,  96  Supp.  64. 

A  promise  to  forbear,  or  extend  the  time  of  payment  of  a  debt 
actually  due,  based  upon  a  promise  of  the  debtor  to  pay  the  sum 
with  interest  on  a  later  date,  does  not  constitute  a  defence  in  law 
to  the  foreclosure  of  a  mortgage  securing  same.  Bepelow  v. 
Walsh,  98  App.  Div.  320,  90  Supp.  651. 

Where  a  party  attempted  to  have  a  sale  of  land  set  aside  for 
fraud,  and  the  contract  was  held  to  be  free  from  fraud,  it  was  held 
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that  the  party  was  not,  by  such  an  action,  estopped  from  enforcing 
a  mortgage  given  in  pursuance  of  the  contract.  Eoke  v.  Balhen, 
15  App.  Div.  415,  44  Supp.  426. 

Proof  of  the  surrender  of  a  bond  and  mortgage  by  the  widow  of 
the  mortgagee,  upon  the  representation  that  they  were  paid,  is  not 
a  good  defence  to  an  action  upon  the  bond  and  mortgage.  Fitz- 
mahoney  v.  Caulfield,  25  App.  Div.  119,  49  Supp.  196. 

Where  a  purchaser  of  property  takes  it  subject  to  a  mortgage, 
the  fact  that  his  immediate  grantor  falsely  represented  the 
value  of  the  property  and  the  mortgagee  was  not  a  party  to  such 
fraudulent  representations  is  no  defence  to  an  action  to  foreclose 
the  mortgage.  Commercial  Bank  v.  Caito,  20  App.  Div.  236,  46 
Supp.  983,  affirmed  without  opinion,  163  'N.  Y.  569. 

Although  a  wife  who  has  not  joined  in  her  husband's  mortgage 
is  made  a  party  defendant  on  foreclosure,  it  is  not  necessary  for 
her  to  set  up  her  dower  rights  by  answer.  Such  answer  is  frivo- 
lous and  will  be  stricken  out.  The  inchoate  dower  of  a  wife  who 
did  not  join  in  a  mortgage  is  not  affected  by  foreclosure.  Anderson 
V.  McNeely,  120  App.  Div.  676. 

In  Muir  v.  Oreene,  191  'E.  Y.  201,  affirming  115  App.  Div. 
173,  it  was  held  that  defence  of  want  of  consideration  upon  the 
facts  there  set  out  could  not  be  sustained. 

A  mortgagor's  covenant  that,  in  default  of  his  payment  of 
taxes  and  upon  payment  thereof  by  the  mortgagee,  the  whole  sum 
secured  shall,  if  the  mortgagee  so  elects,  become  due  and  payable, 
is  enforceable  the  same  as  a  like  covenant  for  interest.  Oermania 
Life  Insurance  Co.  v.  Potter,  57  Misc.  204. 

In  an  action  of  foreclosure  by  the  assignee  of  a  mortgage  the 
answer  of  a  defendant  claiming  under  a  prior  assignment,  alleging 
that  at  the  time  the  plaintiff  took  his  assignment  he  had  knowledge 
of  the  prior  assignment,  states  a  good  defence.  But  a  separate 
defence  alleging  that  the  considreation  for  the  plaintiff's  assign- 
ment failed,  unaccompanied  by  any  allegation  showing  that  the 
defendant  had  any  interest  in  that  question,  is  subject  to  demurrer. 
Neither  is  it  a  defence  to  allege  that  the  mortgage  was  assigned 
to  the  plaintiff  as  security  for  a  usurious  loan  when  there  is  no 
allegation  showing  any  interest  of  the  defendant  therein,  for  a 
stranger  cannot  attack  a  transaction  for  usury.  Biedler  v.  Mal- 
colm, 121  App.  Div.  145. 

Where  a  mortgage  contains  a  covenant  to  insure  and  provides 
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that  upon  default  by  the  mortgagor  the  mortgagee  may  insure  and 
the  premiums  paid  shall  be  added  to  the  mortgage  debt,  an  action 
is  not  maintainable  upon  an  allegation  that  the  defendant  mort- 
gagor has  failed  to  keep  the  buildings  insured  and  to  assign  the 
policy;  and,  in  the  absence  of  any  allegation  that  plaintiff  has 
procured  insurance  or  that  any  demand  was  ever  made  upon  the 
defendant  for  premium  paid  by  the  plaintiff  for  such  insurance, 
the  complaint  does  not  state  a  cause  of  action.  In  such  a  case 
subdivision  3  of  §  219  of  the  Eeal  Property  Law  (Laws  1896, 
chap.  547)  does  not  confer  upon  the  mortgagee  the  right  to  elect 
that  the  whole  mortgage  shall  be  due  and  payable  iimnediately. 
Bumpus  V.  Willett,  55  Misc.  94. 

Where  a  mortgage  provides  that  the  whole  sum  shall  become 
due  at  the  option  of  the  mortgagee  on  default  in  payment  of  any 
installment  of  principal  or  interest  for  twenty  days,  the  mort- 
gagee, after  such  default,  has  an  absolute  right  to  foreclose,  which 
the  mortgagor  cannot  defeat  by  mailing  a  check  for  the  sum  due 
eleven  days  after  the  twenty  days  have  expired,  if  the  same  was 
promptly  returned  by  the  mortgagee.  !N"or  can  a  court  of  equity 
deny  foreclosure  on  such  default  when  it  was  not  induced  by  any- 
thing that  the  mortgagee  did  or  refrained  from  doing,  and  there 
were  no  acts  of  the  mortgagee  upon  which  the  mortgagor  relied, 
and  there  was  no  fraud  or  mutual  mistake.  Cases  where  fore- 
closure may  be  denied  in  spite  of  the  default  of  the  mortgagor 
fall  within  two  classes:  First,  where  the  default  is  in  the  pay- 
ment of  taxes  or  assessments,  or  sums  for  which  the  time  of  pay- 
ment is  not  fixed  by  the  instrument  and  can  be  known  to  the 
mortgagor  only  by  investigation  or  information  dehors  the  mort- 
gage ;  second,  where,  by  the  course  of  dealing  between  the  parties, 
the  mortgagor  has  been  induced  by  the  mortgagee  to  suffer  the 
default.     Pizer  v.  Herzig,  120  App.  Div.  102. 

Where  the  defence  in  an  action  for  the  foreclosure  of  a  mort- 
gage on  real  property  is  want  of  consideration,  and  it  appears  that 
the  plaintiff  intrusted  the  amount  expressed  as  the  consideration 
of  the  mortgage  to  his  attorney  and  agent,  who  converted  it  to  his 
own  use,  and  there  is  no  evidence  sufficient  to  warrant  the  infer- 
ence that  the  said  attorney  acted  as  the  agent  of  the  owner  of  the 
property,  the  signature  to  the  mortgage,  in  the  absence  of  any 
consideration  or  benefit  moving  to  the  mortgagor  or  to  her  estate, 
has  no  legal  significance,  and  the  complaint  is  properly  dismissed 


680  FOEECLOSUEE. 

under  the  rule  that  where  one  of  two  innocent  persons  must  suffer 
from  the  wrong  or  fraud  of  a  third  party,  he  must  bear  the  loss 
whose  action  enabled  such  party  to  perpetrate  the  wrong  or  fraud. 
Yeoman  v.  McClenahan,  190  E".  Y.  121,  reversing  114  App.  Div. 
921. 

Sub.  2.     Counterclaim. 

A  set-off  may  be  allowed,  but  it  must  be  of  a  debt  due  and  pay- 
able at  the  commencement  of  the  action.  Holden  y.  Gilbert,  7 
Paige,  208.  But  demands  purchased  after  the  commencement  of 
the  suit  cannot  be  set  off.  Knapp  v.  Burnham,  11  Paige,  330. 
When,  simultaneously  with  giving  of  a  conveyance  and  purchase- 
money  mortgage,  and  as  part  of  the  same  transaction,  a  written 
agreement  is  made  as  to  the  erection  of  buildings  thereon  by  the 
purchaser,  and  a  release  of  certain  portions  from  the  lien  of  the 
purchase-money  mortgage,  damages  sustained  from  the  breach  of 
any  express  or  implied  covenant  in  the  agreement  may  be  counter- 
claimed.  Sanford  v.  Travers,  40  N.  Y.  140.  On  foreclosure  of 
a  mortgage,  given  by  principal  with  a  joint  bond  to  secure  it, 
where  a  deficiency  judgment  is  sought  against  both  obligors,  they 
may  counterclaim  a  debt  due  the  mortgagor  or  principal  debtor. 
Artcher  v.  Douglass,  5  Den.  509 ;  Bray  v.  Ransom,  12  N.  Y.  466; 
Bathgate  v.  Ilaskin,  59  JST.  Y.  533.  A  defendant  whose  liability 
is  not  in  question  and  who  disclaims  all  interest  in  the  mortgaged 
premises,  cannot  demand  a  judgment  against  plaintiff  on  a  con- 
tract. National  Fire  Ins.  Co.  v.  MoKay,  21  IST.  Y.  191.  On 
foreclosure  of  a  mortgage  executed  by  defendant  to  plaintiff's 
testator  to  secure  a  payment  agreed  to  be  made  in  a  specified  time 
after  such  testator's  death,  a  debt  due  defendant  from  the  testator, 
in  his  lifetime,  cannot  be  set  off,  but  the  funeral  expenses  paid  by 
defendant  can  be.     Patterson  v.  Patterson,  59  IST.  Y.  674. 

A  purchaser  of  land,  subject  to  a  mortgage,  cannot  set  up  as  a 
counterclaim,  or  by  way  of  recoupment,  a  fraud  practiced  on  him 
by  the  mortgagor  after  the  mortgage  was  given.  Reed  v.  Latson, 
15  Barb.  9.  A  defendant  who  is  personally  liable  for  the  debt,  or 
whose  land  is  bound  by  the  lien,  may  plead  a  counterclaim.  Latli- 
rop  V.  Godfrey,  3  Hun,  739.  If  the  mortgagee  is  guilty  of  a 
fraud  on  the  mortgagor,  the  latter  may  counterclaim  his  damages 
restilting  therefrom.  Abbott  v.  Allen,  2  Johns.  Ch.  519  ;  Greene  v. 
Tallmam.,  20  IST.  Y.  191;  Ludington  v.  Slauson,  38  Super.  Ct.  81. 
As  to  what  are  proper  counterclaims,  McLane  v.  Geer,  3  Edw.  Ch. 
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245;  Bernheimer  v.  Willis,  11  Hun,  16;  Holden  v.  Gilbert,  7 
Paige,  208.  An  allegation  of  usury  and  demand  for  cancellation 
of  bond  and  mortgage,  is  not  a  counterclaim.  Barihet  v.  Elidis, 
2  Abb.  E".  C.  364;  Equitable  Life  Ins.  Co.  v.  Cuyler,  12  Hun,  247, 
affirmed,  75  IST.  Y.  511.  And  an  allegation  that  a  mortgage  is  in- 
valid for  any  reason  does  not  call  for  a  reply.  Agate  v.  King,  17 
Abb.  159;  Caryl  v.  Williams,  7  Lans.  416;  Bates  v.  Bosekrans,  37 
N.  Y.  409 ;  Vassar  v.  Livingston,  13  N.  Y.  249. 

Where  a  prior  mortgage  was  made  to  a  defendant  in  the  fore- 
closure, his  claim  to  foreclose  his  mortgage  is  available  as  a 
counterclaim.  Metropolitan  Trust  Co.  v.  Tonamanda,  etc.,  B.  B. 
Co.,  43  Hun,  521 ;  s.  c,  7  St.  Eep.  90,  18  Abb.  H.  C.  368. 

In  an  action  to  foreclose  a  purchase-money  mortgage,  in  which 
judgment  fo^r  deficiency  was  demanded,  breach  of  the  covenant 
of  seizin  in  a  deed  to  defendant  may  be  set  up  as  a  counterclaim. 
Merritt  v.  Gouley,  35  St.  Eep.  277,  affirmed,  106  K  Y.  673. 

It  is  said  in  the  opinion  in  Keeler  v.  Keeler,  102  IST.  Y.,  page  30, 
which  was  an  action  of  foreclosure,  that  the  plaintiff  had  the  right 
to  give  evidence  on  the  trial,  for  the  purpose  of  avoiding  new 
matter  set  up  as  a  defence,  of  any  facts  which  might  have  been 
pleaded  by  way  of  reply,  when  that  pleading  was  not  used. 

Allegations  in  an  answer  in  foreclosure  of  facts  not  constitut- 
ing a  defence,  coupled  with  a  demand  for  a  money  judgment 
against  plaintiff,  do  not  constitute  a  counterclaim,  where  the  com- 
plaint does  not  demand  a  personal  judgment  against  the  answer- 
ing defendant.  Merchants'  National  Bank  v.  Snyder,  52  App. 
Div.  606,  65  Supp.  994,  affirmed  without  opinion,  170  IST.  Y.  565. 
A  counterclaim  in  favor  of  a  deceased  mortgagor  may  properly 
be  interposed  in  foreclosure  brought  against  his  administrator 
and  purchasers,  who  did  not  assume  the  mortgage,  although  no 
judgment  for  deficiency  is  demanded,  as  the  personal  estate  of 
the  mortgagor  is  liable  for  any  deficiency,  and  to  the  purchasers 
whose  title  would  be  defeated  by  the  foreclosure  sale.  Thornton 
V.  Moore,  26  Misc.  120,  56  Supp.  1100,  affirmed  without  opin- 
ion, 41  App.  Div.  617. 

On  the  sale  of  premises  the  grantor  taking  back  a  mortgage, 
agreed  orally  by  way  of  inducement  to  procure  the  transfer  of 
an  existing  policy  to  the  grantees,  as  ovniers,  and  to  have  the  same 
made  payable  to  himself  as  mortgagee,  the  premises  were  de- 
stroyed by  fire,  and  the  mortgagors  then  learned  that  the  mort- 
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gagee  had  failed  to  cause  the  policy  to  be  transferred;  held,  on 
foreclosure  of  the  mortgage,  that  the  damages  for  breach  of  such 
collateral  contract  were  the  proper  subject  to  recoupment  in  the 
foreclosure  action.  Hutzler  v.  Bichter,  13  App.  Div.  592,  43 
Supp.  679. 

Where  the  complaint  alleged  that  the  mortgage  in  suit,  with 
two  others,  was  executed  at  the  same  time  with  the  understand- 
ing that  neither  was  to  have  precedence,  an  answer  of  one  of  the 
other  mortgageea  alleging  priority  of  his  claim,  and  asking  its 
foreclosure  sets  up  a  counterclaim  to  which  a  reply  must  be  made 
in  order  to  prevent  judgment  thereon.  Wade  v.  Sirever,  42  App. 
Div.  330,  59  Supp.  76,  reversed,  166  K  Y.  251,  which  holds  that 
in  an  action  to  foreclose  a  mortgage  where  the  complaint  alleges 
the  simultaneous  execution  of  two  other  mortgages  with  the  under- 
standing that  none  of  the  three  should  have  preference  over  the 
others,  which  allegation  is  denied  by  one  of  the  mortgagees  in 
her  answer,  who  asserts  that  her  incumbrance  is  a  prior  lien, 
the  failure  of  the  plaintiff  to  reply  does  not  admit  the  averments 
of  the  answer,  which  are  in  contradiction  of  the  complaint,  or 
entitle  the  mortgagee  to  judgment,  but  the  issue  as  to  the  equality 
of  the  mortgagees  should  be  tried  and  the  rights  of  all  the  parties 
determined. 

Sub.  3.     Tender  as  a  Defence. 

Eortright  v.  Cody,  21  E".  Y.  343,  is  authority  for  the  rule  that 
tender  of  the  amount  due  upon  a  mortgage  discharges  the  lien 
though  made  after  the  moneys  became  due  and  need  not  be  kept 
good.  This  case  has  been  criticized  from  time  to  time  and  kept 
within  very  narrow  limits,  but  has,  nevertheless,  been  followed  up 
to  this  time.  The  rule  with  regard  to  the  manner  in  which  the 
tender  must  be  made  and  the  evidence  is,  however,  held  very 
strictly.  It  was  said  in  the  early  case  of  Wood  v.  Hitchcock,  20 
Wend.  49,  that  interlarding  any  other  object  would  always  defeat 
the  effect  of  the  act  as  a  tender.  It  was  held  that  the  demand  of 
a  receipt  would  vitiate  the  tender  in  Ryder  v.  Townsend,  7  Dowl. 
&  Ryl.  119,  and  also  2  Phillips  on  Evidence  (7th  ed.)  134. 

In  Rosevelt  v.  Bull's  Head  Bank,  45  Barb.  583,  it  is  said  that 
the  plaintiff  on  tender  was  not  bound  to  sign  a  satisfaction  piece; 
that  the  money  should  be  tendered  irrespective  of  any  other  act. 
In  Tuthill  V.  Morris,  81  IST.  Y.  94,  it  is  said,  "  in  view  of  the  seri- 
ous consequences  resulting  from  the  refusal  of  such  tender,  the 
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proof  should  be  very  clear  that  it  was  fairly  made  and  delivered 
and  intentionally  refused  by  the  mortgagee  or  some  one  duly 
authorized  by  him,  and  that  sufficient  opportunity  was  given  to 
ascertain  the  amount  due;  at  all  events,  it  should  appear  that  a 
sum  was  absolutely  and  unconditionally  tendered  sufficient  to 
cover  the  whole  amount  due.  The  burden  of  that  proof  is  on 
the  party  alleging  the  tender." 

To  the  same  effect.  Day  v.  Strong,  29  Hun,  505,  and  in  Harris 
v.  J  ex,  66  Barb.  232,  it  was  held  that  the  right  to  tender  the  money 
due  so  as  to  discharge  the  lien  was  personal  to  the  mortgagor,  and 
that  an  assignee  of  the  mortgage  was  not  in  a  position  to  avail  him- 
self of  the  rights  given  him  in  Eortright  v.  Cody,  supra.  On  the 
appeal,  55  N.  Y.  421,  Judge  Andrews,  in  the  opinion  of  the  court, 
said :  "  We  deem  it  unnecessary  to  consider  whether  there  is  such 
a  distinction  between  the  facts  in  this  case  and  those  which  ap- 
pear in  Eortright  v.  Cody,  as  to  call  for  the  application  of  a 
different  rule  in  respect  to  the  legal  effect  of  the  tender  made  by 
the  defendant  there,  that  applied  in  that  case."  Ha/rris  v.  Jex, 
66  Barb.  232,  is  cited  with  approval  in  Noyes  v.  Wyckoff, 
30  Hun,  466,  wihioh  was  affirmed  114  IST.  Y.  204,  without  refer- 
ence to  this  point.  See,  however,  upon  this  point.  Frost  v.  Yorv- 
Jcers  Savings  Bank,  70  IST.  Y.  553,  which  was  assumed  to  intimate 
a  different  view  from  that  held  in  Harris  v.  Jex.  Where  affirma- 
tive relief  is  asked  by  a  defendant,  such  as  the  cancellation  of  the 
mortgage,  the  tender  must  be  kept  good  as  in  other  actions.  Tut- 
hill  V.  Morris,  81  IST.  Y.  94 ;  Breunich  v.  Weselmcm.,  100  N.  Y. 
609 ;  Werner  v.  Tuch,  23  St.  Eep.  683 ;  s.  c,  52  Hun,  259 ;  Nel- 
son V.  Loder,  28  St.  Hep.  635,  are  authority  for  this  rule. 

In  Halpin  v.  Phenix,  118  IST.  Y.  165,  which  was  an  action  to 
compel  the  defendant  to  execute  and  deliver  to  the  plaintiff  a 
satisfaction  of  the  mortgage,  it  was  held  that  where  there  is  no 
dispute  as  to  the  amount  of  a  debt,  a  tender  may  always  be  re- 
stricted by  such  conditions,  as  by  the  terms  of  the  contract,  the 
debtor  on  payment  has  a  right  to  insist  upon,  and  to  which  the 
creditor  has  no  right  to  object,  that  a  mortgagor,  therefore,  has  a 
right  to  attach  as  a  condition  of  payment  of  the  money  secured, 
that  the  ovmer  execute  a  satisfaction  of  the  mortgage.  A  tender 
to  be  effectual  for  the  purpose  of  stopping  interest  and  prevent- 
ing costs  must  be  kept  good  by  the  debtor  and  whenever  he  seeks 
to  make  it  the  basis  of  affirmative  relief,  it  must  be  paid  into 
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court  so  tliat  the  creditor  may  get  tlie  money  and  that  fact  must 
be  alleged  in  the  pleading.  Where,  however,  no  objection  is 
taken  by  the  pleading,  and  the  failure  to  allege  payment  into 
court,  the  act  may  be  performed  on  the  trial,  but  in  the  absence 
of  any  objection  then  taken,  the  presumption  on  appeal  is  that 
it  was  performed. 

In  Nelson  v.  Loder,  132  IST.  Y.  288,  FoUett,  Ch.  J.,  speaking  for 
the  court,  discusses  the  question  of  tender  and  holds,  citing  Kort- 
right  v.  Cad'i/,  21  N.  Y.  343,  and  other  authorities,  that  in  case 
the  whole  amount  secured  by  the  mortgage  is  due,,  the  tender 
of  the  sum  unpaid  by  the  owner  of  the  mortgaged  premises,  ex- 
tinguishes the  lien  of  the  mortgage,  although  the  tender  is  not 
kept  good,  but  it  does  not  discharge  the  promise  or  covenant  to 
pay  the  debt  for  which  the  debtor  remains  liable.  Further,  that 
if  a  debtor  wishes  to  extinguish  his  liability  for  subsequently  ae- 
cruing  interest  or  demand  some  affirmative  relief,  he  cannot  retain 
the  money  subject  to  his  own  use,  but  must  devote  it  to  the 
specific  purpose  of  paying  the  debt  and  puts  it  within  the  power 
of  the  creditor  to  receive  it  at  any  time;  he  must  keep  his  tender 
good;  a  subsequent  lienor's  right  to  redeem  a  prior  security  is 
derived  from  the  owner  of  the  mortgaged  premises,  and  he  is  in 
this  respect  in  no  better  position  than  the  owner,  and  his  tender, 
if  he  wishes  to  stop  interest  or  compel  an  assignment  of  the  prior 
lien,  must  be  as  absolute  and  specific  as  that  which  the  owner  is 
required  to  make  as  a  ground  for  affirmative  relief  or  to  stop  the 
running  of  the  interest. 

Where  ample  notice  was  given  to  the  owner  of  the  fee  before 
the  commencement  of  the  action  that  the  mortgagees  elected  to 
foreclose  if  interest  was  not  paid  as  provided  in  the  interest  clause, 
the  action  cannot  be  defeated  by  a  tender  of  the  interest  due  and 
costs  subsequently  made.  Oshorne  v.  Ketcham,  76  Hun,  325,  27 
Supp.  694,  59  St.  Eep.  83. 

In  an  action  brought  by  the  holder  of  bonds  of  a  railroad  com- 
pany on  behalf  of  himself  and  others  to  foreclose  a  mortgage 
given  to  secure  the  same,  after  a  refusal  of  the  trustees  to  sue  the 
company,  it  tendered  to  plaintiff  the  amount  of  his  unpaid  cou- 
pons ;  held,  the  tender  was  not  sufficient  to  arrest  the  action  unless 
it  was  a  tender  of  all  the  interest  on  the  bonds,  the  holders  of 
which  had  not  agreed  to  postpone  their  claim  or  interest.  Van 
Benthnysen  v.  Central  New  Eng.  &  Western  B.  B.  Co.,  45  St. 
Eep.  16,  17  Supp.  709. 
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The  Eunswer  in  foreclosure,  alleging  the  tender  of  the  amount 
due,  before  the  commencement  of  the  action  should  not  be  stricken 
out,  as  such  tender  has  a  bearing  on  the  right  of  the  plaintiff  to 
maintain  the  action,  and  also  on  the  question  of  costs.  Warner 
V.  Billings,  33  App.  Div.  641,  53  Supp.  805. 

An  offer  by  the  owner  of  mortgaged  premises  to  pay  the  amount 
claimed  to  be  due  on  a  mortgage,  under  an  order  permitting  it  to 
be  paid  without  prejudice  to  any  of  the  mortgagee's  rights  and 
without  in  any  manner  attempting  to  adjudicate  upon  the  question 
of  the  sufficiency  of  the  tender,  where  the  amount  offered  was  not 
paid  into  court  until  more  than  three  weeks  after  the  trial,  is  an 
insufficient  tender  to  support  an  action  for  the  cancellation  of  the 
mortgage.      Weil  v.  Lippman,  55  Misc.  443. 

When,  in  an  action  for  foreclosure,  the  defendant,  after  tender- 
ing before  suit  installments  due  on  the  mortgage,  pays  the  same 
into  court  to  perfect  the  defence  of  tender,  the  money  belongs  to 
the  plaintiff  in  any  event,  and  he  is  entitled  to  withdraw  it  from 
the  custody  of  the  court.     Bieher  v.  Goldberg,  120  App.  Div.  457. 

Sub.  4.     Demurrer. 

Where  plaintiff  brought  foreclosure  individually,  and  as  ad- 
ministratrix, to  foreclose  a  mortgage  given  by  a  person  of  whom 
she  was  also  administratrix,  and  made  herself  a  party  defendant 
in  that  capacity,  held,  that  the  fact  that  she  was  named  as  defend- 
ant did  not  prejudice  the  other  defendants  and  was  not  a  valid 
ground  of  demurrer.    Burtis  v.  Burtis,  39  St.  Eep.  637. 

A  complaint  in  an  action  to  foreclose  a  mortgage  executed  by 
a  trustee,  is  not  demurrable  on  the  ground  that  the  cestui  que  trust 
was  not  made  a  party.  He  is  a  proper  but  not  ordinarily  a  neces- 
sary party.    Harlem,  etc.  Association  v.  Quimn,  32  St.  Eep.  909. 

Where  an  answer  alleged  "  that  there  never  was  any  valuable 
or  other  legal  consideration"  for  the  mortgage,  it  is  equivalent 
to  an  allegation  that  there  was  no  consideration  therefor,  and 
such  allegation  is  one  of  fact  and  does  not  state  a  conclusion  of 
law.  First  National  Bank  of  Towanda,  v.  Rohinson,  105  App. 
Div.  193,  94  Supp.  767,  affirmed,  188  IST.  Y.  45. 

Where  the  complaint  alleges  that  the  mortgage  was  assigned 
to  plaintiff,  but  does  not  allege  that  the  bond  was  so  assigned,  a 
demurrer  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  not  frivolous.  Manne  v.  Carlson, 
49  App.  Div.  276,  63  Supp.  162. 
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A  demurrer  to  a  complaint  in  a  mortgage  foreclosure  action, 
"which  complaint  alleged  an  assignment  of  the  mortgage,  but  not 
of  the  bond  secured  by  it,  is  not  frivolous,  and  was  improperly 
overruled.  Smith  v.  Thompson,  118  App.  Div.  6,  103  N.  Y.  Supp. 
(137  St.  Eep.)  336. 

In  Forgotson  v.  McKeon,  14  App.  Div.  342,  43  Supp.  939,  the 
answer  was  held  to  be  demurrable  upon  the  specific  facts  set  out 
in  the  complaint  and  answer. 

Where  the  complaint  alleged  that  the  mortgage  had  been  given 
to  secure  a  bond,  and  that  the  mortgage  had  fallen  due  and  not 
been  paid,  but  it  was  not  alleged  that  there  was  no  default  in  the 
payment  of  the  bond,  the  complaint  was  held  demurrable.  Harvey 
V.  Truly,  62  Apip.  Div.  503,  71  Supp.  86. 

A  complaint  which  states  that  payments  were  to  be  made  in 
weekly  installments;  that  none  of  the  payments  had  been  made 
since  a  certain  date,  and  that  there  is  justly  due  a  specified  sum, 
is  sufficient  on  demurrer.  Sun,  etc..  Fund  Assn  v.  Buck,  36  App. 
Div.  637,  55  Supp.  262.  ■ 

Where  the  complaint  alleges  that  certain  defendants,  as  execu- 
tors, etc.,  claimed  to  have  an  interest  in  tJbe  pro'perty  subsequent 
to  the  mortgage,  but  does  not  demand  any  affirmative  relief  against 
them  in  their  representative  capacity,  a  demurrer  not  stating  a 
cause  of  action  against  them  in  their  representative  capacity  is 
frivolous.     Olm  v.  Arendt,  26  Misc.  488,  57  Supp.  473. 

Where  a  complaint  does  not  show  a  demand  for  deficiency 
judgment,  and  it  does  not  appear  on  its  face  or  on  the  record  that 
other  than  the  defendants  claim  to  have  any  interest  in  the  prem- 
ises, the  mere  fact  that  plaintiff  may  have  known  of  the  unre- 
corded transfer,  does  not  give  a  defendant  ground  for  demurrer, 
the  absence  of  the  alleged  owner  not  being  prejudicial  to  such 
defendant,  and  §  452  affording  a  remedy  to  any  one  not  a  party 
who  has  an  interest  in  the  controversy.  Thompson  v.  Richardson, 
74  App.  Div.  62,  77  Supp.  202. 

The  objection  that  the  complaint,  in  stating  that  no  other  pro- 
ceedings have  been  taken  to  recover  any  part  of  the  debt,  does 
not  follow  the  exact  words  of  the  statute  cannot  be  taken  by  de- 
murrer.    Botton  V.  Chamberlain,  21  Misc.  556,  47  Supp.  733. 

A  complaint  which  averred  "  that  no  other  action  had  been  had 
for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and 
mortgage "  was  held  sufficient.  Schiech  v.  Donahue,  77  App. 
Div.  321,  79  Supp.  233,  appeal  dismissed,  173  IST.  Y.  638. 
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Snb.  5.    Belief  Granted  Defendants. 

Defendants  who  do  not  set  up  any  equities  against  plaintiffs 
should  not  be  allowed  to  litigate  between  themselves,  before  judg- 
ment, the  question  of  their  priorities  of  right  in  the  fund,  or  their 
equities,  but  plaintiff  should  have  the  usual  judgment.  Swart  v. 
Bemeni,  4  Abb.  Ct.  App.  Dec.  253.  Defendants  cannot  settle 
their  rights  as  between  themselves  until  after  the  entry  of  judg- 
ment unless  those  rights  grow  directly  out  of  the  claim  made  by 
the  plaintiff,  and  consist  in  qualifying  the  rights  of  the  plaintiff 
as  against  the  defendants.  Mearnian  v.  Dickson,  1  Abb.  N.  C. 
307;  Miller  v.  Case,  Clarke's  Ch.  395.  If  an  issue  is  raised  by  one 
defendant  against  any  other  defendant,  the  answer  must  be  duly 
served  on  the  co-defendant  to  be  available.  Meigs  v.  Willis,  66 
How.  466.  No  question  of  title  adverse  to  the  mortgagor  can  be 
litigated  in  an  action  to  foreclose,  and  the  only  effect  of  a  judg- 
ment therein  is  to  vest  in  the  purchaser  the  title  of  the  mortgagor 
at  the  time  of  making  the  mortgage.  Bowery  Savings  Bank  v. 
Foster,  11  Week.  Dig.  493;  Dime  Savings  Bank  v.  Crook,  29 
Hun,  671 ;  Raihhone  v.  Hooney,  58  N.  Y.  463 ;  Merchants'  Bank 
v.  Thompson,  55  N.  Y.  7;  Meigs  v.  Willis,  66  How.  466;  Emi- 
grcnt,  etc..  Bank  v.  Ooldman,  75  E".  Y.  127 ;  Emigrant,  etc..  Bank 
v.  Clute,  33  Hun,  82 ;  Corning  v.  Smith,  6  N.  Y.  82 ;  Lewis  v. 
Smith,  9  N.  Y.  502;  Baker  v.  Burton,  67  Barb.  458;  Lee  v. 
Parker,  43  Barb.  611.  The  validity  of  a  trust  deed  executed  prior 
to  the  execution  of  the  mortgage  cannot  be  tried  in  foreclosure. 
Helck  V.  Revnheimer,  23  Week.  Dig.  473.  A  mistake  oiccurring 
by  accident,  fraud,  or  otherwise,  must  be  corrected  in  an  action  on 
satisfactory  proof  being  made.  Gillespie  v.  Moon,  2  Johns.  Ch. 
585 ;  Andrews  v.  Oillespie,  47  IST.  Y.  487.  And  a  defendant  may 
have  a  covenant  struck  out  of  a  deed  binding  him  personally  for 
the  debt.  Albany  City  Bank  v.  Burdick,  87  IST.  Y.  48.  It  is  proper 
to  determine  in  foreclosure  a  controversy  between  plaintiff  and 
the  grantee  of  the  mortgagor,  as  to  the  right  of  the  latter  to  re- 
move an  erection  from  the  land,  and  if  the  right  is  established, 
the  court  may  protect  it  in  the  judgment  by  ordering  sale  subject 
to  the  right  of  authorizing  removal  before  sale.  Brown  v.  Keeney 
Settlement  Cheese  Association,  59  IST.  Y.  242.  A  purchaser  of 
a  tax  sale  made  subsequent  to  the  mortgage  may  litigate  the' 
question  as  to  the  priority  of  his  lien.  Roosevelt  Hospital  v. 
Dowley,  57  How.  489. 
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The  relief  which  defendants  may  have  against  each  other  in 
foreclosure  must  be  based  upon  the  facts  involved  in  the  allega- 
tions of  plaintiff's  claim  and  as  part  of  its  adjustment,  and  within 
those  limits  such  relief,  if  demanded  in  the  answers,  may  be 
granted.  Binghamton  Savings  Bamk  v.  Binghamion  Trust  Co., 
85  Hun,  75,  66  St.  Kep.  40,  32  Supp.  657,  citing  Ostrander  v. 
Hart,  130  IST.  Y.  406. 

ARTICLE    VI. 

MATTEBS   OF  PRACTICE. 

Subd.  I.   Service  personal  and  by  publication,  and  notice  of  no  personal 

claim,  688. 
Subd.  2.    Guardian  ad  litem  for  infant  defendant,  6^\. 
Subd.  3.  Miscellaneous  rules  and  decisions,  693. 
Subd.  4.   Evidence,  707. 
Subd.  5.    Trial,  710. 
Subd.  6.   Stay  of  proceedings,  711. 
Subd.  7.  No  other  action  to  be  brought,  713. 

§  1628.   Other  actions  for  mortgage  debt,  when  prohibited,  713. 

§  1630.  If  judgment  rendered  therein,  execution  must  be  returned, 

713- 
Subd.  8.   Receiver,  when  appointed,  powers  and  duties,  'jig. 

Subd.  9.   Costs,  731. 

Sub.  1.    Service  Personal  and  by  Publication  and  Notice  of  No 
Personal  Claim. 

If  affidavits  upon  which  an  order  for  service  of  the  sum- 
mons in  an  action  for  foreclosure  by  publication  is  sought,  state 
facts  tending  to  show  that  the  defendant  had  become  and  is  a  non- 
resident, the  judge  had  jurisdiction  to  grant  or  refuse  to  make  an 
order,  and  his  determination  that  the  defendant  is  a  non-resident 
is  conclusive.     Wiclvman  v.  Aschpurwis,  14  Civ.  Pro.  E..  88. 

Where  extrinsic  proof  is  necessary  to  show  parties  as  partners, 
it  is  proper  to  serve  one  absent  from  the  State  by  publication,  and 
the  expense  is  properly  allowable.  Chevers  v.  Damon,  37  St. 
Eep.  904. 

The  provisions  of  §  451  of  the  Code  relating  to  unknown  par- 
ties as  to  manner  in  which  they  may  be  designated  and  served, 
applies  to  all  actions  in  which  service  of  summons  may  be  made 
by  publication.  Bergen  v.  Wychoff,  84  IST.  Y.  659.  And  such 
publication  bars  the  defendants  even  if  they  are  infants.  Wheeler 
V.  Scully,  50  W.  Y.  667. 

While  the  recitals  in  a  judgment  are  prima  facie  evidence  of 
jurisdiction.     Bosworth  v.   VandewalJcer,  53  N.  Y.  597,  yet  an 
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infant  must  be  actually  served  with  process,  and  the  appointment 
and  appearance  of  a  guardian  ad  litem  will  not  cure  the  defect 
and  the  infant  will  not  be  barred.  Ingersoll  v.  Mangam,  84  IST. 
y.  622. 

An  affidavit  to  obtain  service  by  publication  on  unknown  heirs, 
made  by  an  attorney,  is  not  enough  to  show  that  the  names  or 
residences  of  the  parties  in  interest  were  unknown  to  the  affiant, 
since  it  does  not  show  they  were  unknown  to  the  plaintiff.  It 
fails  to  state  the  source  from  which  the  attorney's  information 
was  derived.     Piser  v.  Lochwood,  30  Hun,  6. 

A  foreclosure  suit  may  be  commenced  by  service  on  defendauts 
in  any  county  in  the  State,  or  by  publication  against  non-residents. 
See  Code  of  Civ.  Pro.,  §  438 ;  Bates  v.  Reynolds,  1  Bosw.  685 ; 
Spyer  v.  Fisher,  5  J.  &  S.  93 ;  Porter  v.  Lord,  13  How.  254. 

A  married  woman  may  now  appear  and  defend  by  her  own 
attorney  as  though  she  were  single.  Janinshi  v.  Heidelberg,  21 
Hun,  439,  and  the  rule  laid  down  in  the  earlier  authorities  to  the 
effect  that  service  of  a  summons  on  the  husband  was  good  for 
both  husband  and  wife  where  she  had  only  an  inchoate  right  of 
dower.  Ferguson  v.  Smith,  2  Johns.  Ch.  139 ;  Leawitt  v.  Cruger, 
1  Paige,  421 ;  Mills  v.  Van  Voorhis,  10  Abb.  152 ;  Nagle  v.  Tag- 
gart,  4  Abb.  144;  Foote  v.  Lathrop,  53  Barb.  183;  Echerson  v. 
Yollmer,  11  How.  42 ;  Feitner  v.  Hoeger,  15  St.  Rep.  3Y7,  so  far 
as  relates  to  the  rule,  as  it  now  stands,  may  be  regarded  as  obsolete. 
See  Kursheedt  v.  Union  Dime  Savings  Inst,  of  New  York,  118 
N.  Y.  358,  and  tbe  ruling  in  Taggart  v.  Rogers,  49  Hun,  265, 
that  the  old  chancery  rule  that  a  husband  could  enter  an  appear- 
ance for  his  wife  without  service  being  made  upon  her  where  the 
wife  is  not  personally  served  in  the  action  and  judgment  recovered, 
is  void  as  to  her,  citing  White  v.  Caulter,  59  IST.  Y.  659 ;  Feitner 
V.  Lends,  119  N.  Y.  131,  reversing  55  Supr.  519,  16  St.  Eep. 
574 ;  to  the  same  effect,  15  St.  Rep.  377,  affirmed,  121  IsT.  Y.  660, 
holds  that  where  action  to  foreclose  a  mortgage  was  brought  in 
1838,  and  no  service  was  made  upon  the  wife,  that  under  the 
practice  in  force  at  that  time  personal  service  upon  the  wife  was 
not  necessary,  but  service  upon  the  husband  was  a  good  service  on 
both,  and  this  although  she  was  at  the  time  under  age. 

Where  the  service  was  by  publication,  a  failure  to  file  the  order 
for  publication,  and  the  papers  upon  which  it  was  made,  is  not 
a  jurisdictional  defect  and  is  cured  by  an  order  permitting  tbe 
Actions,  Vol.  I  —  44 
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filing  nunc  pro  tunc.  Fink  v.  Wallack,  109  App.  Div.  718,  96 
Supp.  543,  reversing  47  Misc.  247,  95  Supp.  872. 

Facts  necessary  to  authorize  an  order  for  publication  in  fore- 
closure are  considered.  Union  Trust  Co.  v.  Driggs,  62  App. 
Div.  213,  70  Supp.  947. 

In  an  action  to  foreclose  a  prior  mortgage,  the  holders  of  the 
subsequent  mortgage  have  a  standing  to  move  to  set  aside  the 
order  granted  for  service  by  publication,  for  irregularity. 
Brandow  v.  Vromam,,  29  App.  Div.  597,  51  Supp.  943,  reversing 
22  Misc.  370,  50  Supp.  323. 

In  ZarJcowski  v.  Scliroeder,  71  App.  Div.  526,  75  Supp.  1021, 
§  445  of  the  Code,  providing  that  parties  be  let  in  after  service 
by  publication,  is  applied  to  an  action  of  foreclosure,  applying 
the  rule  that  the  title  to  property  sold  to  a  purchaser'  in  good 
faith  is  not  to  be  affected  by  the  statutory  provision. 

Where  a  mortgagor  died  leaving  a  will  by  which  title  to  the 
premises  is  devised  to  trustees,  and  the  complaint  in  foreclosure 
has  no  allegation  relating  to  such  trustees  and  there  is  no  pre- 
tense that  they  were  unknown  to  plaintiff,  service  of  the  sunmions 
on  unknown  persons  by  publication  is  not  a  service  on  such 
trustees.     Moir  v.  Flood,  66  App.  Div.  544,  73  Supp.  364. 

Where  an  order  directing  the  service  of  a  summons  by  publica- 
tion upon  a  non-resident  defendant,  without  the  State,  conformed 
to  the  statute  (Code  Civ.  Pro.,  §  440)  in  every  respect  except 
that,  by  mistake  and  clerical  error,  the  words  "  notice  of  object 
of  action  hereto  annexed  "  were  used  in  the  place  of  the  wordd 
"  complaint  hereto  annexed,"  required  by  the  statute,  and  the 
summons  was  duly  published,  together  with  the  notice  required  by 
the  statute,  and  the  summons,  complaint,  notice  of  object  of  action, 
order  of  publication  and  affidavits  upon  which  it  was  granted 
were  duly  served  upon  such  defendant  by  mail,  the  defendant  was 
thereby  fully  and  fairly  apprised  that  she  was  a  party  to  the 
action  and  that  her  interest  in  the  property  would  be  cut  off  by 
the  judgment  to  be  obtained  in  the  action  and  sale  thereunder; 
the  Supreme  Court  had  power,  therefore,  after  judgment  of-  fore- 
closure, upon  the  papers  in  the  action  and  proof  of  the  facts  stated, 
to  amend  the  order  of  publication  nunc  pro  tunc  by  substituting 
therein  the  words  "  complaint  annexed  hereto  "  in  place  of  the 
words  "  notice  of  object  of  action  hereto  annexed,"  since  the 
order  was  not  void,  by  reason  of  such  error,  but  irregular,  and 
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the  court  has  ample  power,  either  before  or  after  judgment  in 
furtherance  of  justice,  to  amend,  or  cure,  any  irregularity  in 
process,  pleading  or  proceeding.  (Code  Civ.  Pro.,  §  723.) 
Mishkind-Feinberg  Realty  Company  v.  Sidorsky,  189  N".  Y.  402, 
affirming  111  App.  Div.  578. 

Under  the  provision^  of  §  423  of  Code  of  Civil  Procedure, 
where  no  personal  claim  is  made  against  any  defendant,  a  notice, 
setting  forth  the  object  of  the  action,  a  description  of  the  prop- 
erty affected  by  it  and  that  no  personal  claim  is  made  against 
him,  subscribed  by  the  plaintiff's  attorney,  may  be  served  with 
the  summons.  If  the  person  so  served  unreasonably  defends 
the  action,  costs  may  be  awarded  against  him.  If,  after  being 
served  with  notice  of  no  personal  claim  in  foreclosure  and  stipu- 
lation that  nothing  in  the  judgment  shall  affect  her  claim  to 
dower,  she  answers,  neither  party  will  be  entitled  to  costs  as 
against  the  other.     Barker  v.  Burton,  67  Barb.  459. 

Notice  of  No  Personal  Claim. 

SUPREME  COURT  —  Trial  Desieed  in  Uls™b  Countt. 


JOHN  S.  DUMONT 

agst. 

HENRY  B.  ENTROTT,  etc. 


(Here  follows  summons,  usual  form.) 

To  the  above-named  defendants  except  Henry  B.  Entrott,  Joseph 
Hendricks  and  Sylvanus  DeVoe : 

Take  notice  that  the  summons  herewith  served  upon  you  in  this 
action  is  issued  upon  a  complaint  praying  for  the  foreclosure  of  a 
mortgage  executed  by  Henry  B.  Entrott  and  wife,  Joseph  Hendricks 
and  wife  and  Sylvanus  DeVoe  and  wife,  all  of  the  town  of  Olive, 
county  of  Ulster  and  State  of  New  York,  to  John  S.  Dumont  of  said 
town,  on  the  14th  day  of  March,  1882,  and  recorded  in  the  office  of 
the  clerk  of  the  county  of  Ulster  in  Book  of  Mortgages  No.  156,  at 
page  347,  on  the  16th  day  of  March,  1882,  at  4 :30  o'clock,  p.  M.,  to 
secure  the  payment  of  the  sum  of  $2,000,  with  interest  from  the  14th 
day  of  March,  1882,  upon  the  following  described  premises,  namely: 
(here  insert  description)  and  a  personal  claim  is  not  made  against 
you  or  against  any  defendant  except  against  the  defendants  Henry  B. 
Entrott,  Joseph  Hendricks  and  Sylvanus  DeVoe. 

KENYON  &  SHAEPE, 

Plaintiff's  Attorneys. 

Sub.  2.    CrTiardian  ad  Litem  for  Infant  Defendant. 

Where  an  infant  has  been  served  and  no  guardian  appointed, 
the  judgment  is  voidable  though  not  absolutely  void.  Croghan  v. 
Livingston,  17  K  Y.  218 ;  Bloom  v.  Burdick,  1  Hill,  130 ;  Wright 
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V.  Miller,  8  IST.  Y.  9 ;  McMurray  v.  McMurray,  QQ  E".  Y.  175.  The 
method  of  appointing  a  guardian  is  provided  for  by  §  471  of  the 
Code  of  Civil  Procedure. 

Where  an  infant  defendant  in  an  action  for  foreclosure  is  served 
with  process,  but  no  guardian  ad  litem  is  appointed  and  judgment 
is  taken  by  default,  the  judgment  is  not  void  but  voidable.  In 
such  case,  where  judgment  is  obtained  by  fraud  or  collusion,  an 
action  may  be  maintained  on  the  part  of  the  infant  to  set  it  aside. 
McMurray  v.  McMurray,  66  N.  Y.  175.  A  purchaser  at  a  fore- 
closure sale,  in  a  case  where  service  has  been  made  on  the  guardian 
ad  litem,  but  not  on  the  infant,  will  not  be  compelled  to  pay  his 
bid  and  accept  a  deed.  Ingersoll  v.  Mangam,  24  Hun,  202, 
affirmed,  84  IST.  Y.  622.  Where  a  guardian  ad  litem,  had  no 
notice  of  his  appointment  until  after  final  judgment,  he  may 
then  have  leave  to  come  in  and  answer;  but  not  in  case  the 
plaintiff  consents  to  strike  out  the  name  of  the  infant  as  a 
defendant.  Farmers'  Loan  and  Trust  Co.  v.  Erie  Railway  Co.,  9 
Abb.  ]Sr.  C.  264.  If  the  infant  is  a  non-resident,  and  does  not 
appear,  or  is  not  made  a  party  to  the  suit,  the  court  has  no 
jurisdiction  to  appoint  a  guardian  ad  litem;  so  held  in  a  case 
where  there  was  personal  service  on  the  mother  of  the  infant  who 
resided  in  New  Jersey,  and  the  mother  was,  upon  her  own  applica- 
tion, appointed  guardian  ad  litem.  An  appearance  by  one  ap- 
pointed guardian  ad  litem  for  an  infant  defendant,  who  has  not 
been  served  with  process,  is  not  a  voluntary  appearance,  which 
is  equivalent  to  the  personal  service  of  a  summons.  Ingersoll  v. 
Mangam,  84  IST.  Y.  622.  As  to  general  provisions  of  Code  for 
appointment  of  guardian  ad  litem,  for  infant  defendant,  see 
§§  468-477,  inclusive;  Kules  49  and  50.  An  answer  of  an  infant 
defendant  need  not  be  verified.     See  §  523. 

Answer  by  Guardian  ad  Litem. 

SUPREME  COURT  —  Ulster  Countt. 


THE  ULSTER  COUNTY  SAVINGS  INSTI- 
TUTION 
agst. 
GEORGE    W.    BASTEN    and    SARAH    M. 
HASTEN,  HIS  Wife;  EDGAR  H.  BASTEN, 
LOUIS  B.  BASTEN,  JAMES  OLIVER  and 
SAMUEL  M.  BASTEN. 


The  defendant  Samuel  M.  Basten,  answering  the  complaint  in  the 
above-entitled  action  by  his  guardian  ad  litem,  George  V.  Basten,  says 
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that  he  is  a  stranger  to  all  and  singular  the  matters  in  the  complaint  in 
this  action  set  forth,  and  that  he  is  an  infant  under  the  age  of  twenty- 
one  years,  and  claims  such  interest  in  the  premises  as  he  is  entitled 
to,  and  submits  his  rights  and  interests  in  the  matters  in  question 
in  this  action  to  the  protection  of  the  court. 

S.  D.  HOOD, 
Attorney  for  George  V.  Basten,  guardian  ad  litem  for  infant  defend- 
ant Samuel  M.  Basten. 

Sub.  3.    Miscellaneous  Rules  and  Decisions. 

A  complaint  in  an  action  for  foreclosure,  when  verified  by  the 
plaintiff's  attorney,  may  be  treated  as  an  unverified  complaint. 
Peyser  v.  McGormicTc,  7  Hun,  300.  Where  any  of  the  parties  die 
before  judgment  it  should  be  revived,  and  continued  in  the  names 
of  their  personal  representatives.  Oerry  v.  Post,  13  How.  118. 
See  Grant  v.  Griswold,  21  Hun,  509 ;  s.  c,  82  N.  Y.  569.  Where 
a  mortgagor,  who  is  personally  liable  for  a  deficiency,  dies,  his 
executor  may  be  made  party  to  a  suit  for  a  foreclosure,  and  a 
decree  may  be  made  that  the  deficiency  be  paid  out  of  the  assets 
in  his  hands  in  due  course  of  administration.  Glacius  v.  Fogel, 
88  'E.  Y.  434.  But  the  death  of  any  of  the  parties  subsequent  to 
judgment  will  not  affect  the  action.  Harrison  v.  Simonds,  3 
Edw.  Ch.  394;  Lynde  v.  O'Dormell,  21  How.  34;  Hayes  v. 
Thomas,  56  IST.  Y.  521.  There  need  be  no  amendment  on  account 
of  assignment  of  decree.  Lairvg  v.  Titus,  18  Abb.  388.  On  a 
substitution  of  plaintiffs,  notice  should  be  given  to  all  the  defend- 
ants, whether  they  have  appeared  or  not.  McLean-  v.  Tompkins, 
18  Abb.  24.  A  defendant  may  serve  notice  of  appearance  after 
judgment,  and  will  then  be  entitled  to  notice  of  all  subsequent 
proceedings.     Martine  v.  Lowenstein,  6  Hun,  225,  68  IST.  Y.  456. 

If  an.  answer  merely  alleges  part  payment,  foreclosure  for  the 
balance  may  be  decreed.     Haiil  v.  Holt,  25  Hun,  27Y. 

A  judgment  by  default  may  be  set  aside  as  in  other  actions  in 
case  the  defendant  produces  the  proposed  sworn  answer,  so  that 
the  court  may  see  that  he  has  merits  on  his  petition,  or  affidavit 
states  the  nature  of  his  defence  and  his  belief  in  the  truth  of  the 
matter  constituting  his  defence,  so  far,  at  least,  as  to  enable  the 
court  to  see  that  injustice  will  probably  be  done  if  the  order 
to  take  the  bill  as  confessed  be  permitted  to  stand.  Powers  v. 
Trenor,  3  Hun,  3,  affirming  48  How.  500.  See,  also,  Heat  v. 
WalKs,  6  Paige,  371 ;  WinsUp  v.  Jewell,  1  Barb.  Ch.  173 ;  Good- 
hue V.  Churchman,  1  Barb.  Ch.  596.     It  is  said  foreclosure  suits 
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may  be  consolidated,  but  the  motion  therefor  must  be  made  before 
the  causes  are  brought  to  trial.  Eleventh  Ward  Savings  Bamlc  v. 
Hay,  55  How.  438.  Contra,  Beach  v.  Buggies,  6  Abb.  K  C.  69; 
Selkirk  v.  Wood,  9  Civ.  Pro.  E.  141.  But  where  the  foreclosure 
is  against  premises  not  the  same,  although  against  same  parties, 
its  consolidation  will  be  refused.  Kipp  v.  Delamater,  58  How. 
183.  Where,  upon  the  trial,  it  appeared  that  one  of  the  defend- 
ants was  an  infant  at  the  time  she  signed  the  mortgage,  the 
complaint  as  to  such  defendant  will  be  dismissed;  but  where  she 
omitted  to  disaffirm  the  contract  of  the  mortgage,  and  plaintiff 
proceeded  in  ignorance  of  the  infancy  till  the  trial,  such  infant 
defendant  should  not  have  costs  against  plaintiff.  Irwin  v. 
O'Connor,  15  Week.  Dig.  124.  If  the  answer  presents  what  may 
be  claimed  to  be  a  defence,  the  Special  Term  cannot  order  judg- 
ment. Stuyvesant  v.  Browning,  33  Supr.  Ct.  203.  If  an  infant 
answers  raising  a  material  issue,  it  must  be  tried  by  the  court  or 
referred,  though  he  fail  to  appear.  Exchange  Fire  Ins.  Co.  v. 
Early,  54  How.  279 ;  Jackson  v.  Reon,  60  How.  103. 

A  complaint  in  foreclosure  prayed  that  if  the  proceeds  were 
insufficient,  an  accounting  might  be  had  of  the  rents  and  profits 
by  the  then  owner,  who  had  purchased  the  premises  subject  to 
the  mortgage  and  taxes,  but  had  not  assumed  to  pay  them,  and 
that  he  might  be  adjudged  to  pay  any  deficiency  to  the  extent 
of  the  rents  and  profits  received  by  him.  None  of  the  defendants 
answered  or  demurred.  There  being  a  deficiency,  the  referee,  on 
the  accounting,  found  that  the  owner  had  collected  more  than 
the  taxes  amounted  to.  On  motion  to  confirm  the  report  and 
for  judgment,  held,  that  the  ovsrner's  failure  to  answer  was  not  an 
admission  that  plaintiff  was  entitled  to  the  relief  demanded,  but 
simply  that  he  was  entitled  to  such  relief  as  the  facts  alleged 
entitled  him  to  have.  Argall  v.  Pitts,  78  IST.  Y.  239.  A  judg- 
ment may  be  opened,  after  foreclosure,  to  enable  a  defendant  to 
protect  himself  against  liability  for  a  deficiency  by  pleading  his 
discharge  in  bankruptcy.  Mutual  Life  Ins.  Co.  v.  Cameron,  1 
Abb.  ]Sr.  C.  424.  See  Trustees  v.  Merriam,  59  How.  226.  A 
recital  in  a  judgment  of  foreclosure  that  affidavits  were  read  and 
filed  showing  the  service  of  the  summons,  means  the  service  of  a 
summons  necessary  for  the  commencement  of  the  action  against 
all  the  defendants.  Bosworth  v.  Vandewalker,  53  N.  Y.  597.  A 
judgment  for  deficiency  must  be  recovered  in  foreclosure  to  sustain 
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an  action  to  enforce  payment  of  the  deficiency  from  land  devised 
by  the  mortgagor.     Lochwood  v.  Fawcett,  17  Hun,  146. 

A  person  claiming  dower,  by  a  title  paramount  to  the  mort- 
gagee, cannot  be  brought  into  court  in  a  foreclosure  suit  to  set 
up  the  validity  of  her  dov^er  after  judgment.  Her  right  is  the 
same  as  if  she  had  not  been  made  a  party.  Lewis  v.  Smith,  9 
]Sr.  Y.  502 ;  Merchants  Bank  v.  Thompson,  55  N.  Y.  7.  But,  if 
the  mortgage  is  given  to  secure  the  purchase  money,  the  wife's 
dower  is  subject  to  the  mortgage  and  is  barred  if  she  is  made  a 
party.  So  held  in  foreclosure  by  advertisement.  Brechett  v. 
Baum,  50  W.  Y.  278.  The  court  has  no  power  to  enter  a  judg- 
ment dismissing  the  statutory  lien  of  a  judgment  creditor  who 
has  not  answered,  and  divide  the  surplus  among  others,  especially, 
when  in  the  complaint  no  such  relief  was  demanded.  Rogers  v. 
Ivers,  23  Hun,  424,  citing-  Chautauqua  Bank  v.  Bisley,  19  K  Y. 
375.  A  judgment  of  foreclosure  and  sale  may  be  executed,  not- 
withstanding the  death  of  the  mortgagor,  by  a  sale  of  his  interest. 
Kevival  is  unnecessary.  Hays  v.  Thomas,  50  N.  Y.  521 ;  Lynde 
v.  O'Donnell,  12  Abb.  286 ;  Harrison  v.  Simons,  3  Edw.  394.  As 
to  the  impropriety  of  entering  a  judgment  after  death  of  mort- 
gagor nunc  pro  tunc,  see  Grant  v.  Griswold,  21  Hun,  509 ;  appeal 
dismissed,  82  IST.  Y.  569.  Neither  does  the  death  of  the  plaintiff 
after  judgment  and  before  sale  make  it  necessary  to  stay  proceed- 
ings or  revive.  Lynde  v.  O'Donnell,  12  Abb.  286.  Otherwise, 
when  plaintiff  dies  before  judgment.  Gerry  v.  Post,  13  How.  118. 
Where  the  sole  plaintiff  dies  after  report  of  referee  and  before 
entry  of  judgment,  a  sale  without  revivor  is  a  mere  irregularity 
and  will  not  defeat  the  title  of  the  purchaser.  Smith  v.  Joyce,  11 
Civ.  Pro.  E.  257. 

In  the  absence  of  fraud  or  collusion  on  the  part  of  the  mort- 
gagee and  his  attorney,  preventing  the  mortgagor  from  paying 
interest,  their  motives  in  foreclosing  the  mortgage  are  immaterial. 
Trenor  v.  Le  Count,  84  Hun,  426,  32  Supp.  412,  65  St.  Eep.  610. 

An  order  denying  a  motion  to  settle  issues  and  direct  the  trial 
thereof  by  a  jury  is  discretionary.  French  v.  Raw,  77  Hun,  380, 
28  ]Sr.  Y.  Supp.  849,  60  St.  Kep.  396. 

A  trustee  appointed  pending  an  action  of  foreclosure,  in  place 
of  the  trustee  holding  the  equity  of  redemption,  who  had  resigned, 
cannot  be  added  as  a  new  party,  but  should  be  substituted  in 
place  of  the  former  trustee.  Griswold  v.  Caldwell,  14  Misc.  299, 
25  Civ.  Pro.  K.  122,  70  St.  Rep.  682,  35  Supp.  1057. 
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An  order  of  the  General  Term  reversing  an  order  allowing  an 
amendment  to  the  complaint  after  trial,  by  setting  up  an  omission 
from  the  the  mortgage  by  mistake  of  land  intended  to  be  covered 
by  it,  is  discretionary  and  not  reviewable  in  the  Court  of  Appeals. 
Sprague  v.  Cochran,  144  JST.  Y.  104,  38  IST.  E.  Kep.  1000,  63  St. 
Kep.  63. 

In  an  action  to  foreclose  a  second  mortgage,  the  prior  mort- 
gagee was  made  a  party,  did  not  plead  and  her  mortgage  was 
directed  to  be  first  paid  out  of  the  proceeds;  held,  that  the  com- 
plaint in  an  action  for  foreclosure  brought  by  her  pending  the 
former  one  and  before  the  decree  was  properly  dismissed.  Jacohie 
V.  Michle,  53  St.  Eep.  620,  24  Supp.  87,  citing  Parkhurst  v.  Ber- 
dell,  110  K  Y.  386. 

An  attorney  for  a  party  has  a  right  to  act  for  him  until  final 
judgment  and  payments  made  to  him  upon  an  interlocutory  judg- 
ment in  foreclosure  are  binding  on  his  client.  Mills  v.  Stuart,  88 
Hun,  503,  34  Supp.  786,  68  St.  Eep.  584. 

A  bondholder's  action  to  procure  the  re-sale  of  a  railroad  under 
foreclosure,  and  a  bill  of  review  of  the  suit  in  which  a  receiver 
was  appointed,  who  paid  out  large  sums  to  the  prejudice  of  bond- 
holders, was  sustained  in  Stevens  v.  Union  Trust  Co.,  33  St.  Kep. 
130,  11  Supp.  268. 

Where  a  defendant  as  part  owner  and  holder  of  a  subsequent 
mortgage  made  by  another  part  owner  after  entry  of  judgment, 
moved  for  leave  to  pay  off  the  mortgage  in  suit  and  compel  an 
assignment  of  it  to  him,  it  was  held  that  he  was  entitled  to  subro- 
gation as  against  other  part  owners  and  creditors  of  a  part  owner 
who  sought  subrogation  in  order  to  effect  an  immediate  sale.  De 
Forrest  v.  Peck,  84  Hun,  299,  65  St.  Kep.  611,  32  Supp.  413. 

Where  a  mortgagee  is  made  a  party  and  the  complaint  alleges 
that  he  has  or  claims  some  interest  in  the  mortgaged  premises 
which  is  subsequent  and  subject  to  the  plaintiff's  lien,  it  seems 
that  he  will  on  his  own  motion  be  stricken  out  as  a  party.  Where 
a  prior  mortgagee  is  made  a  party  and  interposed  an  answer  setting 
up  the  superiority  of  his  lien  and  died  pending  the  action,  where 
the  plaintiff  filed  a  stipulation  waiving  all  claim  to  priority  over 
such  defendant's  mortgage  and  asking  that  he  be  allowed  to  proceed 
to  judgment,  it  was  held  that  such  application  should  be  granted, 
upon  the  ground  that  where  an  action  is  broiight  against  several 
defendants  and  one  of  them  was  not  properly  a  party,  plaintiff  may 
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proceed  against  the  other  defendants.     Ferris  v.  Hard,  15  Civ. 
Pro.  E.  171. 

The  lien  of  a  second  mortgage  held  by  a  mortgagee  as  trustee 
is  not  cut  off  by  the  foreclosure  of  a  prior  mortgage  where  such 
mortgagee  is  only  made  a  party  to  the  action  in  his  individual 
capacity  and  it  is  not  made  to  appear  that  the  trust  represented 
by  him  is  intended  or  understood  to  be  affected.  McGuckin  v. 
MiTbank,  83  Hun,  473,  31  Supp.  1049,  65  St.  Eep.  79,  affirmed, 
152  K  Y.  297. 

Where  the  name  of  a  defendant  appears  in  the  title  of  the 
complaint  but  not  in  the  body  of  it,  and  there  is  nothing  to  show 
his  connection  with  the  property  or  cause  of  action,  the  court  has 
power  on  the  trial  to  direct  an  amendment  by  inserting  an  allega- 
tion as  to  his  interest.  Schoonmaker  v.  Blass,  88  Hun,  179,  34 
Supp.  424,  68  St.  Eep.  382. 

An  action  may  be  maintained  to  set  aside  an  assignment  of  a 
mortgage  and  judgment  of  foreclosure  where  the  same  has  been 
procured  by  fraud,  and  plaintiff  had  no  notice  of  the  action  until 
after  the  sale.  Baker  v.  Byrn,  89  Hun,  115,  35  Supp.  556,  69 
St.  Eep.  469. 

A  loan  of  money  secured  by  a  mortgage  on  the  real  estate 
bought  with  it,  the  borrower  and  lender  to  share  in  the  profits 
when  closed  out,  held  not  as  between  themselves  to  make  them 
partners  so  as  to  prevent  a  foreclosure  of  the  mortgage.  Smith  v. 
Lennon,  37  St.  Eep.  937,  14  Supp.  259. 

A  motion  to  open  a  judgment  of  foreclosure  to  allow  a  defendant 
to  answer,  made  after  the  lapse  of  seventeen  years,  is  properly 
denied  on  the  ground  of  laches.  Meyer  v.  Mallon.,  85  Hun,  450, 
32  Supp.  889,  66  St.  Eep.  206. 

An  omission  to  open  a  decree  of  foreclosure  on  the  ground  that 
the  judgment-roll  did  not  show  that  the  former  owner  of  the 
property,  who  conveyed  as  single,  was  in  fact  married,  denied  as 
frivolous,  the  motion  papers  not  alleging  he  was  married.  Hol- 
land Trust  Co.  v.  Hogan,  44  St.  Eep.  577,  17  Supp.  919. 

A  judgment  of  foreclosure  may  be  amended  by  including  taxes 
paid  by  the  mortgagee  after  the  entry  of  judgment;  but  it  seems 
the  payment  of  insurance  on  the  property  cannot  be  included. 
Mutual  Life  Insurance  Co.  v.  Newell,  78  Hun,  293,  60  St.  Eep. 
241,  28  Supp.  913,  aifirmed,  144  N.  Y.  627. 

The  neglect  of  a  guardian  ad  litem  to  interpose  a  formal  answer 
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in  an  action  to  foreclose,  is  a  mere  irregularity  which  the  court  may 
cure  at  any  time  by  permitting  an  answer  to  be  filed  nunc  pro  tunc, 
and  its  absence  does  not  invalidate  the  judgment.  Hopkins  v. 
Frey,  64  Hun,  213,  46  St.  Kep.  133,  18  Supp.  903. 

In  an  action  to  foreclose  a  mortgage  where  it  appeared  that  a 
prior  mortgage  had  been  foreclosed  in  a  suit  to  which  the  present 
plaintiff  was  not  a  party,  all  the  necessary  parties  being  before  the 
court  and  the  pleadings  being  sufficient,  it  was  held  that  the  action 
could  be  turned  into  one  for  redemption.  Denton  v.  Ontario  Co. 
National  Bank,  44  St.  Kep.  33,  18  Supp.  38. 

Where  defendant  was  inadvertently  made  a  party  to  an  action 
of  foreclosure  and  appeared,  but  not  until  after  a  motion  had 
been  made  noticed  to  strike  out  his  name  as  a  party,  but  he 
received  no  notice  of  the  motion,  it  was  held  that  his  appearance 
was  regular  and  he  was  entitled  to  notice.  Stephens  v.  Hall,  32 
St.  Eep.  453. 

But  where  a  party  acquired  title  after  a  decree  of  foreclosure 
and  was  not  a  party  to  the  suit,  he  was  held  not  to  be  entitled  to 
notice  of  motions  made  therein.  Wing  v.  De  La  Rionda,  25  St. 
Eep.  1005.  A  defendant  who  sets  up  the  defence  of  champerty, 
fraud,  intimidation,  false  representation  and  maintenance,  is  not 
thereby  entitled  as  matter  of  right  to  trial  by  jury.  Stephens  v. 
Humphreys,  32  St.  Rep.  211.  Where  one  of  several  defendants 
demurred  for  misjoinder  of  causes  of  action,  which  demurrer  was 
ovenaled  with  privilege  to  answer,  and  one  of  the  other  defend- 
ants did  not  avail  himself  of  the  privilege  within  the  time  specified, 
it  was  held  error  to  enter  judgment  against  him  before  the  other 
defendants  were  in  default.     Fales  v.  Lawson,  21  St.  Kep.  710. 

An  order  may  be  made  after  entry  of  a  decree  of  foreclosure 
providing  for  carrying  out  the  same  after  the  death  of  the  defend- 
ant mortgagor,  without  reviving  an  action  against  his  heirs  or 
representatives.     Wing  v.  De  La  Rionda,  125  N.  Y.  678. 

In  Hurst  v.  Elliott,  52  Hun,  273 ;  s.  c,  23  St.  Kep.  476,  it  is 
questioned  whether  a  mortgagor  who  has  sold  his  equity  of  redemp- 
tion in  the  mortgaged  premises  without  taking  any  indemnity 
against  his  liability  upon  his  bond,  can  enjoin  his  vendee  against 
waste.  It  is  only  where  a  bond  is  shown  to  have  accompanied  a 
mortgage  and  to  be  the  only  apparent  evidence  of  the  debt  to 
which  the  mortgage  is  collateral,  that  it  must  be  produced  or  its 
non-production  accounted  for  on  the  trial. 
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Two  causes  of  action  to  foreclose  two  mortgages  upon  the  same 
real  estate,  both  of  which  are  held  by  one  party  and  past  due,  but 
which  were  not  given  at  the  same  time,  nor  by  the  same  parties, 
and  which  were  accompanied  by  bonds  executed  by  different  per- 
sons, may  properly  be  joined  in  one  complaint,  where  it  is  alleged 
that  all  the  defendants  have,  or  claim  to  have,  some  interest  in  or 
lien  upon  the  mortgaged  premises  subsequent  to  the  lien  of  the 
mortgages  therein  described,  and  that  notwithstanding  that  the 
persons  against  whom  a  deficiwicy  judgment  was  sought  on  differ- 
ent causes  of  action,  were  not  the  same.  Morrissey  v.  Leddy,  11 
Civ.  Pro.  E.  438. 

Action  to  foreclose  for  simple  contract  debt  which  mortgage  was 
given  to  secure,  is  not  barred  in  six  years,  but  no  judgment  can  be 
had  for  deficiency.     Hurlbut  v.  Clarh,  33  St.  Kep.  354. 

When  a  vendee  in  an  unsealed  instrument  for  the  sale  of  real 
estate  continues  in  possession,  claiming  under  an  executory  con- 
tract, an  action  to  foreclose  the  contract  is  not  barred  by  the  lapse 
of  six  years  between  the  date  of  the  last  judgment  and  the  date  of 
the  commencement  of  the  action.  Plait  v.  Willson,  23  St.  Rep. 
879. 

Actual  possession  of  real  estate  is  sufficient  notice  to  all  the 
world  of  the  existence  of  any  right  which  the  person  in  possession 
is  able  to  establish ;  so  held,  where  a  mortgagor  had  an  apparently 
perfect  record  title  to  property,  but  premises  were  occupied  by  the 
grantee  under  unrecorded  deed.  Bassett  v.  Wood,  29  St.  Rep. 
901;  PAeZan  v.  Brady,  119  K  Y.  587. 

In  foreclosing  a  lost  bond  and  mortgage,  it  is  unnecessary  to 
exact  from  plaintiffs  a  bond  to  indemnify  the  mortgagor  from  loss 
or  damage,  since  he  may  safely  pay  the  mortgage  without  the 
production  of  the  lost  instrument,  if  he  has  had  no  notice  or 
knowledge  of  any  assignment.  In  an  action  to  foreclose  a  mort- 
gage where  a  part  of  the  lands  covered  by  it  are  situated  in  another 
State,  the  court  in  decreeing  foreclosure  may  require  the  mortgagor 
to  execute  a  conveyance  to  the  purchaser.  Union  Triist  Co.  v. 
Olmsted,  102  N.  Y.  729. 

Where,  on  the  foreclosure  of  a  mortgage  given  to  secure  several 
notes,  the  plaintiff  entered  a  judgment  by  default,  directing  the 
order  in  which  the  notes  should  be  paid  out  of  the  proceeds,  the 
provision  was  stricken  out  on  motion  of  the  mortgagor  and  the  pro- 
ceeds directed  to  be  applied  pro  rata  upon  the  notes.  Orleans  Co. 
Nat  Bank  v.  Moore,  112  N.  Y.  543. 


700  FOEECLOSUEE. 

Where  the  answer  of  an  infant  raises  a  material  issue,  a  motion 
for  judgment,  based  solely  on  an  affidavit  of  regularity  under  the 
rule  must  be  denied.  Jachson  v.  Reon,  60  How.  103.  Where  the 
answer  was  insufficient,  and  no  evidence  was  given,  and  the  court 
ordered  judgment  upon  the  pleadings  when  the  case  was  called, 
held,  that  no  findings  of  fact  were  required.  Eaton  v.  Wells,  22 
Hun,  123,  affirmed,  82  N.  Y.  576.  One  who  assigns  a  mortgage 
as  collateral  security  for  his  own  debt,  and  after  default  in  his 
debt  is  made  a  defendant  in  an  action  to  foreclose  the  mortgage, 
must  set  up  his  equity  if  he  would  preserve  it.  If  he  does  not, 
the  usual  judgment  of  foreclosure  bars  him,  and  if  the  premises 
sell  to  plaintiff  for  less  than  enough  to  pay  the  debt  as  security 
for  which  the  mortgage  is  held  as  collateral,  the  assignor  cannot 
redeem.     Bloomer  v.  Sturges,  58  ^.  Y.  168. 

A  judgment  of  foreclosure  and  sale  in  an  action  to  foreclose  a 
first  mortgage  is  not  before  sale  a  bar  to  an  action  to  foreclose  a 
junior  mortgage,  although  the  junior  mortgagee  was  made  a  party 
to  the  first  action.  Bache.  v.  Purcell,  6  Hun,  518.  See  Salmon  v. 
Allen,  11  Hun,  29,  appeal  dismissed,  75  E".  Y.  479.  In  1872 
defendant  gave  plaintiff  's  testator  a  bond  and  mortgage,  and  saw 
them  in  his  possession  just  before  his  death  in  1874.  After  taking 
possession  of  testator's  papers  plaintiff  could  not  find  and  has  never 
seen  the  bond  and  mortgage ;  no  assignment  is  on  record ;  defendant 
is  ready  to  pay.  Held,  plaintiff  was  bound  to  give  defendant  a 
bond  of  indemnity  before  judgment  for  foreclosure  and  sale. 
Stoddard  v.  Oailor,  12  Week.  Dig.  244.  A  creditor's  lien,  obtained 
between  the  filing  of  the  lis  pendens  and  the  filing  of  the  complaint, 
is  not  affected  by  an  order  of  the  court  directing  the  filing  of  the 
complaint  nunc  pro  tunc  as  of  the  date  of  the  filing  the  lis  pendens 
where  the  creditor  is  not  a  party  to  the  action  and  has  no  oppor- 
tunity to  be  heard.  Weehs  v.  Tomes,  16  Hun,  349,  affirmed,  76 
K  Y.  601. 

In  an  action  to  foreclose  a  mortgage  given  by  one  of  the  defend- 
ants, in  which  action  another  defendant  claimed  possession  by  a 
paramount  title,  held,  that  since  the  plaintiffs  as  mortgagees  could 
not  maintain  ejectment  under  §  1494,  and  since,  as  between  these 
defendants,  the  right  to  the  possession  of  the  premises  would  not  be 
settled  in  that  action  but  must  be  tried  by  a  jury,  the  complaint 
should  be  dismissed  as  to  the  defendant  setting  up  a  paramount 
title.     Meigs  v.  Willis,  66  How.  466.     A  mortgagor  having  before 
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suit  tendered  the  full  amount  then  due  and  brought  the  same  into 
court,  the  lien  of  the  mortgage  is  extinguished  to  that  extent, 
and  an  action  for  foreclosure  cannot  be  maintained  by  reason  of 
an  installment  subsequently  falling  due.  Green  v.  Fry,  93  N.  Y. 
353.  Where  a  defendant  in  foreclosure  having  an  interest,  which 
is  alleged  in  the  complaint  to  be  subsequent  to  the  mortgage,  sets  up 
in  her  answer  facts  tending  to  establish  a  paramount  right  of 
dower,  and  introduces  evidence  on  the  trial  tending  to  support 
so  much  of  the  claim,  the  judgment  should  either  dismiss  so  much 
of  the  action,  as  to  such  defendant,  as  relates  to  the  interest 
claimed  by  her  to  be  paramount  to  the  mortgage,  or  else  the 
interest  should  be  excepted  from  the  operation  of  the  judgment 
by  a  proper  statement.  Lanier  v.  Smith,  37  Hun,  529.  The 
question  as  to  whether  the  mortgagor  was  a  purchaser  in  good 
faith  under  the  Recording  Act,  and,  therefore,  entitled  to  priority 
over  an  earlier  deed,  which  has  been  subsequently  recorded,  cannot 
be  raised  in  an  action  to  foreclose.  Keeler  v.  McNeirney,  6  Civ. 
Pro.  E.  363. 

In  an  action  to  foreclose  a  mortgage  upon  lands  standing  in  the 
name  of  a  wife  to  secure  obligations  of  a  specified  amount  from 
the  husband,  a  prior  judgment  in  an  action  by  a  receiver  in  supple- 
mentary proceedings,  which  has  the  effect  of  impeaching  the  title 
of  the  wife  on  the  ground  of  fraud,  does  not  authorize  the  court,  in 
the  foreclosure  action,  to  increase  the  amount  secured  by  the 
mortgage,  and  direct  a  sale  and  payment  of  the  larger  sum  out  of 
the  proceeds.  Niagara  County  National  Bank  v.  Hooper,  2  St. 
Eep.  288.  Where  a  court  in  this  State  has  jurisdiction  over  a 
cause  of  action  and  the  parties,  it  may  decree  foreclosure  of  a  mort- 
gage, although  part  of  the  premises  covered  by  it  are  in  another 
State;  and  as  the  judgment  may  not  be  capable  of  execution  as 
against  that  portion  of  the  property,  may  require  the  mortgagor 
to  execute  a  conveyance  to  the  purchaser,  and  where  this  is  not  done 
in  the  original  judgment,  the  court  has  power,  after  sale,  to  amend 
the  judgment  by  inserting  therein  such  a  provision.  Union  Trust 
Co.  V.  Olmstead,  102  IST.  Y.  Y29.  The  fact  that  by  the  terms  of  a 
lease  the  lessor  had  the  right  to  insist  upon  a  forfeiture,  is  no 
defence  to  an  action  to  foreclose  a  mortgage  on  the  interest  of  the 
lessee  therein  against  the  latter's  assignee.  Eribhs  v.  Alvord,  9 
St.  Rep.  617. 

Subsequent  incumbrancers  made  parties  under  the  usual  alle- 
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gations  must  assert  their  claims  or  be  foreclosed.  Benjamin  v. 
Elmira,  etc.,  B.  B.  Co.,  49  Barb.  441.  If  one  holding  a  subsequent 
mortgage  is  made  a  defendant,  he  may  answer  and  claim  to  have 
prior  mortgages  held  by  him  paid  from  the  proceeds  of  the  sale 
before  paying  plaintiff's  mortgage.  Doctor  v.  Smith,  16  Hun, 
245.  In  foreclosure  of  a  subsequent  mortgage,  holder  of  a  prior 
mortgage  cannot  be  compelled  to  litigate  a  controversy  between 
himself  and  another  defendant.  Fink  v.  Allen,  36  Supr.  Ct.  350. 
Foreclosure  may  be  had  for  interest,  although  less  than  $50  is 
due.  House  v.  Eisenlord,  17  Week.  Dig.  203.  Acceptance  of  the 
interest  after  default  is  a  waiver  of  the  interest  clause.  Lawson 
V.  Barron,  18  Hun,  414.  Where  the  holder  of  a  junior  incum- 
brance tenders  the  amount  of  a  prior  incumbrance  and  demands 
transfer,  it  does  not  release  the  lien  of  the  prior  incumbrance,  but 
merely  puts  the  holder  in  a  position  to  compel  a  transfer.  Frost 
V.  Yonkers  Savings  Bank,  70  'N.  Y.  553.  See  Dry  v.  Strong,  17 
Week.  Dig.  328;  Blooming  dale  v.  Barnard,  7  Hun,  459;  McLean 
V.  Thompson,  18  Abb.  24. 

A  junior  mortgagee,  who  is  a  party  to  a  foreclosure,  may,  on 
motion  before  judgment,  and  on  tender  of  payment,  have  on 
order  for  assignment  to  him  of  the  senior  mortgage,  which  is  being 
foreclosed.  Twombly  v.  Cassidy,  82  IST.  Y.  155.  Where  a  mort- 
gagor, having  sold  the  property  to  one  who  has  assumed  the 
mortgage,  requests  the  mortgagee,  after  the  mortgage  is  due,  to 
foreclose,  lest  the  property  should  become  insufficient,  the  mort- 
gagee is  bound  to  do  so,  or  the  mortgagor  will  be  discharged  from 
liability  on  his  bond.  Bussell  v.  Weinberg,  4  Abb.  jST.  C.  139.  So 
as  to  owner  of  mortgage  who  transfers  it  with  guaranty.  North- 
ern Insurance  Co.  V.  Wright,  13  Hun,  166,  affirmed,  76  N.  Y.  445. 
See  Loomis  v.  Bulheimer,  5  Abb.  'N.  C.  263.  Where  the  condition 
is,  that  on  failure  of  the  mortgagor  to  pay  the  taxes,  the  mortgagee 
may  do  so,  the  mortgagee  must  actually  pay  the  taxes  to  give  him 
the  right  to  foreclose  and  collect  them.  Williams  v.  Townsend,  31 
N.  Y.  411. 

The  court  cannot  relieve  against  the  provision  that,  by  reason 
of  default  in  interest,  the  principal  becomes  due.  Noyes  v.  Clark, 
7  Paige,  179 ;  Ferris  v.  Ferris,  28  Barb.  29 ;  Bennett  v.  Stevenson, 
53  ISr.  Y.  508  ;  O'Conor  v.  Shipman,  48  How.  126.  See  Asendorf 
V.  Meyer,  8  Daly,  278 ;  Dwight  v.  Webster,  32  Barb.  47 ;  Thurston 
V.  Marsh,  14  How.  572.     Money  paid  by  the  mortgagee  to  redeem 
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the  premises  from  a  tax  sale  becomes  part  of  the  mortgage  debt, 
■which  may  be  enforced  by  foreclosure.  Kortright  v.  Cody,  23 
Barb.  490 ;  Brevoort  v.  Randolph,  7  How.  358 ;  Burr  v.  Veeder,  3 
Wend.  412 ;  Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw.  Oh.  631 ;  Siden- 
hurgh  V.  Ely,  90  N.  Y.  257,  below,  11  Abb.  N.  C.  354.  When, 
although,  as  between  the  life  tenant  and  the  remainderman  it  is  the 
duty  of  the  former  to  pay  the  taxes,  still  the  requisites  between 
them  cannot  destroy  the  right  of  the  mortgagee  to  pay  taxes  and 
add  the  amount  to  the  mortgage.  Bapelye  v.  Prince,  4  Hill,  119 ; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  Faure  v.  Winans, 
1  Hopk.  283.  If  a  mortgagee  pays  an  assessment  at  any  time 
previous  to  the  expiration  of  the  time  for  redemption,  he  acquires 
a  lien  therefor,  as  against  the  mortgagor.  Brevoort  v.  Randolph,  7 
How.  398.  But  where  the  bond  and  mortgage  contain  no  covenant 
to  pay  taxes  and  assessments,  the  mortgagor  cannot,  on  foreclosure, 
be  held  for  a  deficiency  arising  from  non-payment  of  taxes  and 
assessments  accruing  after  a  sale  by  him  of  the  premises.  Mar- 
shall V.  Davis,  16  Hun,  606 ;  s.  c,  78  N.  Y.  414. 

Where  the  owner  of  a  bond  and  mortgage  assigned  them  as 
security  for  a  debt  less  than  their  full  amount,  and  the  assignee 
foreclosed,  claiming  only  the  amount  due  him,  and  obtains  judg- 
ment of  sale,  and  the  owner  subsequently  paid  the  amount  due 
the  assignee,  the  judgment  is  not  a  bar  to  an  action  of  foreclosure 
by  the  owner.  After  payment  of  the  assignee's  lien  the  mortgage 
is  restored  to  the  owner.  0' Dougherty  v.  Remirigton  Paper  Co., 
81  N.  Y.  496.  If  the  answer  in  foreclosure  raises  an  issue  against 
plaintiff  the  court  cannot  proceed  summarily  under  the  rule  and 
determine  whether  the  issue  be  material.  Stuyvesant  v.  Browning, 
33  Supr.  Ct.  203. 

In  foreclosure  for  the  interest,  if  the  principal  becomes  due 
during  the  pendency  of  the  action,  the  pleadings  may  be  amended 
to  conform  to  the  proof.  Sidenburg  v.  Ely,  1  Law  Bull.  70.  A 
supplemental  complaint  is  proper  in  an  action  of  foreclosure,  where 
the  original  complaint  shows  a  right  to  some  relief  for  the  purpose 
of  setting  out  subsequent  facts.  Hasbrouck  v.  Shuster,  4  Barb. 
285 ;  Candler  v.  Pettit,  1  Paige,  168 ;  Bostwick  v.  Menck,  8  Abb. 
(K  S.)  169;  Stilwell  v.  Van  Epps,  1  Paige,  615;  Malcolm  v. 
Allen,  49  N.  Y.  448.  Upon  trial  in  foreclosure  defendant  may  be 
.  permitted  to  serve  supplemental  answer.  Knickerbocker  Life  Ins. 
Co.  V.  NeUon,  78  N.  Y.  137. 
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A  court  having  jurisdiction  of  the  parties  and  the  subject- 
matter,  has  power,  after  the  entry  of  judgment  of  sale,  but  before 
the  sale,  to  amend  the  judgment,  by  directing  that  the  premises  be 
sold  subject  to  the  life  estate  of  one  of  the  defendants,  without 
giving  notice  of  the  application  for  such  amendment  to  any  of  the 
defendants  who  were  in  default  in  the  action.  In  any  event  the 
amendment  cannot  be  attacked  collaterally  by  a  stranger.  Brown 
V.  Beckmann,  53  App.  Div.  257,  65  Supp.  740. 

The  fact  that  lessees  under  a  lease  given  subsequent  to  the 
mortgage  were  not  made  parties  under  foreclosure,  doesi  not  entitle 
them  to  recover  from  the  purchaser  in  possession  under  the  fore- 
closure the  value  of  the  unexpired  term  of  the  lease.  Spragtie 
National  Bank  v.  Erie  B.  B.  Co.,  22  App.  Div.  526,  48  Supp.  65. 
A  mortgagee,  by  a  sale  in  foreclosure  action,  parts  with  all  his 
interest  in  the  mortgage  and  rights  in  the  land,  the  purchaser  at 
the  sale  acquiring  them,  so  that  the  owner  of  the  equity  of  redemp- 
tion, not  having  been  made  a  party,  a  subsequent  foreclosure  action 
against  him  must  be  by  the  purchaser.  Green,  v.  Mussey,  76  App. 
Div.  174,  78  Supp.  434,  reversing  38  Misc.  287,  77  Supp.  851. 

Where  a  counterclaim  is  interposed  in  foreclosure,  defendants 
are  not  entitled  to  a  compulsory  reference  where  the  same  arose 
against  plaintiff's  assignor.  City  Beat  Estate  Co.  v.  Foster,  44 
App.  Div.  114,  60  Supp.  577. 

A  defendant  who  was  served  with  notice  of  motion  for  judg- 
ment and  failed  to  appear,  is  not  entitled  to  have  the  judgment  set 
aside  because  he  did  not  receive  notice  of  hearing  before  the  referee 
to  compute  the  amount  due.  Eyring  v.  Hercules  Land  Co.,  9  App. 
Div.  306,  41  Supp.  191. 

Where  a  party  against  whom  no  judgment  for  deficiency  is 
demanded  dies  after  the  entry  of  judgment  of  sale,  the  final  judg- 
ment should  be  entered  in  the  names  of  the  original  parties. 
Wasson  v.  Hoff,  27  Misc.  55,  57  Supp.  953. 

In  the  absence  of  fraud,  a  judgment  of  foreclosure,  rendered  by 
a  court  having  jurisdiction  of  the  subject-matter  and  parties  cannot 
be  attacked  collaterally,  but  the  remedy  is  by  motion  in  the  fore- 
closure action.  Drake  v.  N.  Y.  Suburban  Water  Co.,  36  App. 
Div.  275,  55  Supp.  225,  162  :Nr.  Y.  646. 

The  time  during  which  a  mortgagor,  who  continues  to  own  the 
property,  is  absent  from  the  State,  is  not  a  part  of  the  time  limited 
for  the  commencement  of  an  action  of  foreclosure.  Simonson  v. 
Nafis,  36  App.  Div.  473,  55  Supp.  449. 
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The  death  of  the  owner  of  the  equity  of  redemption,  against 
whom  no  judgment  for  deficiency  is  demanded,  after  the  entry  of 
a  judgment,  does  not  cause  the  action  to  abate,  and  no  motion  to 
revive  is  necessary.     Wasson  v.  Hoff,  27  Misc.  55,  57  Supp.  953. 

An  application  to  compel  plaintiff  to  proceed  with  a  number  of 
foreclosure  suits,  the  conduct  of  which  was  subject  to  special 
agreement,  was  held  to  require  notice  to  all  the  parties.  Wandell 
V.  Bomeyn,  36  App.  Div.  623,  54  Supp.  1065. 

A  defendant,  permitted  to  intervene  in  foreclosure  in  setting  up 
an  issue  which  either  wholly  or  partially  defeats  the  mortgage, 
occupies  the  same  position  as  though  he  had  originally  interposed 
an  answer,  and  has  a  right  to  a  trial  and  determination  of  the 
issues  so  raised.  Farmers'  Loan  &  Trust  Go.  v.  Hodman  House, 
96  App.  Div.  301,  89  Supp.  281. 

In  an  action  to  foreclose  a  mortgage  securing  rent  and  part  of  the 
purchase  price  of  the  assignment  of  the  lease,  a  creditor  of  defend- 
ant in  possession  of  the  premises  is  not  entitled  to  intervene. 
Bouden  v.  Long  Acre  Square  Building  Co.,  92  App.  Div.  325,  86 
Supp  1080. 

Failure  to  comply  with  Rule  60  of  the  general  rules  of  practice 
which  provides  that  if  defendant  is  an  infant,  plaintiff  shall  be 
examined  under  oath  as  to  payments,  is  fatal  to  the  title.  Smith 
V.  Warringer,  41  Misc.  94,  83  Supp.  655. 

Where  judgment  for  foreclosure  and  sale  has  been  entered,  but 
the  owner  of  the  judgment  refuses  to  sell,  and  the  mortgagor  has 
conveyed  the  premises  to  a  grantee,  who  covenanted  to  pay  the 
mortgage,  the  right  of  such  mortgagor  upon  assignment  of  such 
decree  and  mortgage  on  payment  of  the  amount  due  may  properly 
be  determined  on  motion  in  the  action.  Howard  v.  Bobbins,  67 
App.  Div.  245,  73  Supp.  172,  affirmed,  170  N.  Y.  498. 

A  motion  to  discontinue  an  action  cannot  be  resisted  by  a  judg- 
ment creditor  defendant,  whose  lien  upon  the  mortgaged  premises, 
which  was  alive  at  the  commencement  of  the  action,  has  ceased 
because  of  the  lapse  of  ten  years.  Sherwood  v.  Ellenstein,  27 
Misc.  30,  57  Supp.  99. 

Where,  as  additional  security  for  the  payment  of  a  loan  secured 
by  a  bond  and  mortgage,  a  third  party  guarantees,  by  a  separate 
instrument,  the  payment  of  such  bond  and  mortgage,  the  mort- 
gagees have  three  remedies:  First,  they  may  proceed  upon  the 
Actions,  Vol.  1  —  45 
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bond  and  guaranty  alone  against  the  guarantor  or  the  bondsmen 
and  guarantor,  and,  if  the  judgment  obtained  in  that  action  be 
unsatisfied,  foreclose  the  mortgage  for  the  purpose  of  having  the 
real  estate  sold  and  applied  to  the  satisfaction  of  the  deficiency; 
second,  they  may  bring  an  action  of  foreclosure  making  both  the 
mortgagor  and  the  guarantor  parties,  and  by  asking  such  relief  in 
the  complaint  obtain  a  judgment  for  any  deficiency  remaining 
after  the  foreclosure  sale ;  or,  third,  they  may  foreclose  the  mort- 
gage as  against  those  in  possession  of  the  property  and  then,  with 
leave  of  the  court,  obtained  pursuant  to  §  1628  of  the  Code  of  Civil 
Procedure,  bring  an  action  upon  the  guaranty  to  recover  any 
deficiency  resulting  from  the  foreclosure  sale.  Shipmam,  v.  Niles, 
75  App.  Div.  451,  78  Supp.  440,  affirmed  without  opinion,  177 
K  Y.  527. 

Where  a  defendant  in  foreclosure  claimed  an  interest  in  mort- 
gaged premises,  but  did  not  serve  his  answer  on  his  co-defendants, 
owners  of  the  equity,  it  was  held  that  they  should  not  be  deprived 
of  their  right  to  appeal  from  a  judgment  which  contained  a  pro- 
vision in  his  favor  to  their  detriment.  Cl(M-k  v.  Strong,  105  App. 
Div.  179,  93  Supp.  514. 

A  mortgage  was  foreclosed,  after  which  a  second  mortgagee  not  a 
party  to  the  first  action  brought  suit  to  foreclose  his  mortgage; 
the  prior  mortgagee  went  into  possession  in  good  faith  without 
actual  knowledge  of  the  second  mortgage,  although  the  second 
mortgage  was  on  record;  the  second  mortgagee  had  no  knowledge 
of  the  first  action ;  held  that  the  second  mortgagee  had  the  right  of 
sale  subject  to  prior  liens,  and  was  not  bound  to  redeem  under 
penalty  of  dismissal  of  complaint  on  failure  so  to  do  as  against 
the  first  mortgagee.  Denton  v.  Ontario  County  National  Bank, 
150  N.  Y.  126,  reversing  77  Hun,  83,  28  Supp.  293. 

When  a  mortgage  provides  that  the  whole  principal  shall  become 
due  on  default  in  payment  of  interest  for  five  days,  the  mortgagee 
may  elect  to  take  advantage  of  the  forfeiture  clause,  and  the  court 
is  without  power  to  relieve  the  mortgagor  from  the  effects  of  his 
default  when  nothing  has  been  done  by  the  mortgagee  to  render  it 
unconscionable  for  him  to  avail  himself  of  the  forfeiture. 

Moreover,  the  issue  of  the  mortgagor's  right  to  be  relieved  from 
the  forfeiture  must  be  taken  by  answer  and  litigated  at  trial ;  the 
court  is  without  power  to  stay  the  foreclosure  and  cancel  the 
lis  pendens  upon  affidavits.     Cole  v.  Hinch,  120  App.  Div.  355. 
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Sub.  4.     Evidence. 

The  plaintiflF  is  not  obliged  to  produce  the  bond  on  the  trial  in 
order  to  make  out  a  prima,  facie  case  where  its  making,  execution, 
and  delivery  are  admitted  by  the  answer,  and  the  defence  set  up 
is  payment.    Anderson  v.  Culver,  127  K  Y.  377,  38  St.  Eep.  898. 

Where  the  answers  in  an  action  by  a  trustee  to  foreclose  a  mort.- 
gage  set  up  both  legal  and  equitable  defences,  the  defendants  are 
not  entitled  to  a  trial  by  jury.  Guaranty  Trust  Co.  v.  Bohinson, 
31  Misc.  277,  64  Supp.  366. 

Evidence  showed  the  amount  specified  in  the  bond  had  been 
paid  to  the  mortgagor,  that  plaintiff  had  received  from  the  mort- 
gagor payment  of  a  sum  of  money,  part  of  which  was  applicable 
to  the  payment  of  the  principal  of  the  bond ;  and  that  after  deduct- 
ing such  amount  from  the  principal,  the  remainder  was  due  and 
payable;  held,  that  such  evidence  warranted  a  finding  that  no  other 
proceeding  had  been  instituted  to  collect  the  amount  due  on  the 
bond  and  mortgage,  from  which  anything  had  been  received  that 
could  be  credited  thereon.  Riesgo  v.  Glengariffe  Realty  Co.,  116 
App.  Div.  414,  101  Supp.  832. 

Where,  in  an  action  to  foreclose  a  mortgage,  the  mortgagor  al- 
leges that  the  same  was  executed  without  consideration,  the  burden 
is  on  him  to  overcome  the  presumption  of  consideration  raised  by 
the  seal  on  the  mortgage.  Quachenbush  v.  Mapes,  54  Misc.  124, 
105  N.  Y.  Supp.  (139  St.  Rep.)  654. 

It  is  not  necessary  for  plaintiff  to  allege  or  prove  in  the  first 
instance  that  his  mortgage  was  given  for  value,  although  it  may 
be  his  duty  to  do  so  after  proof  of  a  prior  agreement;  still  where 
no  objection  has  been  taken  of  the  failure  of  such  proof,  it  will 
not  be  considered  on  appeal.  Oliphant  v.  Burns,  146  IST.  Y.  218, 
66  St.  Eep.  594. 

The  seal  upon  a  mortgage  is  only  presumptive  evidence  of  a 
fiufiicient  consideration  which  may  be  rebutted,  and,  therefore, 
evidence  of  declarations  at  and  before  the  execution  of  the  mort- 
gage are  admissible  to  show  want  of  consideration  and  the  pur- 
pose for  which  it  was  given.  As  against  the  personal  representa- 
tive of  deceased  mortgagee  the  declarations  of  the  testator  made 
while  he  was  the  owner  and  holder  of  the  mortgage,  are  compe- 
tent in  an  action  to  foreclose.  Bavrd  v.  Badrd,  81  Hun,  300,  30 
Supp.  785,  affirmed,  145  N.  Y.  659. 
An  answer  setting  up  a  junior  mortgage  is  no  evidence  of  the 
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existence  of  sucli  a  mortgage  against  defendant,  wko  suffered  the 
bill  to  be  taken  as  confessed ;  or  incumbrancers  not  made  parties. 
Beehman  v.  Gibhs,  8  Paige,  511. 

Where  it  appears  that  although  the  mortgage  recited  the  giv- 
ing of  a  bond,  no  bond  was  in  fact  executed  and  the  debt  is  shown 
by  the  statements  contained  in  the  mortgage,  the  non-production 
of  a  bond  is  not  fatal  to  a  judgment  of  foreclosure.  Muno.z  v. 
Wilson,  111  N.  Y.  295. 

Wliere  plaintiif  in  a  foreclosure  suit  made  a  prior  lienor  a  party 
seeking  relief  against  the  prior  lien  and  a  sale  was  ordered  sub- 
ject to  the  lien;  held,  that  allegations  in  the  answers  of  other 
defendants  unsupported  by  evidence,  could  not  b©  accepted  as 
proof,  especially  where  the  answers  were  not  put  in  evidence,  and 
the  plaintiff  not  appealing,  that  the  prior  lienor  had  no  ground 
for  appeal.     Qumlan  v.  Strattan,  128  N.  Y.  659. 

In  an  action  to  foreclose  the  original  and  amended  answer  of 
a  defendant  set  up  an  agreement  for  an  extension  of  time  of  pay- 
ment. Plaintiff  offered  in  evidence  both  answers,  giving  no  other 
evidence  with  reference  to  such  agreement.  It  was  held  that  the 
right  to  foreclose  was  defeated,  the  original  answer  having  been 
superseded  by  the  amended  answer,  except  as  evidence,  and  that 
the  introduction  in  evidence  of  the  amended  answer  gave  affect 
to  tbe  statement  therein  alleged.  Briggs  v.  WeekSj  98  App.  Div. 
487,  90  Supp.  853. 

While  an  assignee  for  value  of  a  mortgage  takes  it  subject  to 
the  equities  existing  between  the  original  parties,  they  must  be 
established  by  common-law  evidence,  and  declarations  of  the  as- 
signor made  prior  to  the  assignment  are  inadmissible  against 
the  assignee  to  establish  a  defence  to  an  action  brought  by  him 
to  foreclose  the  mortgage.  MerMe  v.  Beidlenmn,  165  N.  Y.  21, 
reversing  30  App.  Div.  14,  57  Supp.  916,  wbich  beld  that  dec- 
larations as  to  tbe  equitable  rights  of  a  third  person  in  a  bond  and 
mortgage,  made  by  a  deceased  mortgagee,  are  competent  against 
ber  assignee. 

Extent  to  whicb  a  party  in  interest  may  testify  as  against  a 
deceased  mortgagee  upon  the  question  of  payment,  is  considered. 
dowan  V.  Davenport,  30  App.  Div.  130,  51  Supp.  478. 

Where  a  mortgage  was  executed  by  husband  and  wife  upon 
premises  in  which  he  bad  an  undivided  interest,  evidence  as  to 
-what  the  mortgagee  said'  to  the  wife  as  to  tbe  effect  of  the  mort- 
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gage  upon  her  interest,  is  not  admissible  for  the  purpose  of  show- 
ing that  her  estate  in  the  premises  was  not  incumbered  by  the 
mortgage,  but  that  she  only  executed  it  for  the  purpose  of  re- 
leasing her  inchoate  right  of  dower  in  her  husband's  estate. 
Snyder  v.  Ash,  30  App.  Div.  183,  51  Supp.  772. 

In  an  action  to  foreclose,  brought  by  the  executor  of  an  assignee 
of  the  mortgagor,  the  wife  of  the  mortgagor,  who  was  a  party  to  the 
mortgage  and  the  notes  secured  thereby,  and  against  whom  a  judg- 
ment for  deficiency  is  demanded,  is  incompetent  to  testify  to  the 
giving  of  a  bonus  to  the  mortgagee,  since  deceased,  at  the  time  of 
giving  the  mortgage.  Danziger  v.  Deline,  25  Misc.  635,  56  Supp. 
354,  affirmed,  51  App.  Div.  618. 

Under  an  allegation  that  on  an  adjustment  of  accounts,  a  bal- 
ance was  owing  to  the  mortgagor,  it  is  proper  to  prove  la  counter- 
claim. Thornton  v.  Moore,  26  Misc.  120,  56  Supp.  1100,  affirmed 
without  opinion,  41  App.  Div.  617,  58  Supp.  1150. 

Where  it  is  shown  at  the  time  of  the  execution  of  a  mortgage 
the  mortgagor  was  insane,  the  burden  rests  on  the  persons  claim- 
ing under  the  mortgagee  to  show  that  the  latter  acted  in  good 
faith  and  was  ignonant  of  such  insanity.  Merritt  v.  Merritt,  43 
App.  Div.  68,  59  Supp.  357. 

Where  a  defence  is  interposed  of  an  overpayment  under  a  mis- 
take of  fact,  the  defendant  should  not  be  allowed  to  answer  the 
question,  "  When  did  you  discover  that  you  had  been  paying  on 
these  mortgages  under  this  erroneous  impression,  and  that  yooi 
had  been  paying  money  that  you  ought  not  to  pay  ?  "  as  the  an- 
swer thereto  would  involve  a  conclusion  upon  the  issue  in  the 
action.     Rowley  v.  Parsons,  45  App.  Div.  174,  61  Supp.  392. 

The  possession  of  a  bond  and  mortgage  by  the  mortgagee  is 
evidence  that  they  are  valid  and  unpaid.  Fitzmahoney  v.  Cavl- 
fieU,  25  App.  Div.  119,  49  Supp.  196. 

Where  a  grantee  of  mortgaged  premises  alleges  as  a  defence  to 
an  action  to  foreclose  a  mortgage,  that  the  assumption  clause  was 
fraudulently  inserted  in  the  deed  without  his  knowledge  or  con- 
sent, parol  evidence  as  to  what  was  said  between  the  parties  to  the 
deed  prior  to  its  execution  intending  to  show  the  actual  agreement,, 
is  admissible.  Van  Alstyne  v.  Smith,  82  Hun,  382,  63  St^ 
Eep.  595,  31  Supp.  277. 

Where  defendajits  denied  that  plaintiff  was  the  owner  of  the 
mortgage,  and  alleged  payment,  and  plaintiff  made  proof  of  the 
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facts  entitling  him  to  relief,  and  defendant  introduced  evidence 
of  a  gift  to  him  by  the  mortgagee,  although  suoh  gift  was  not 
pleaded  in  the  answer,  plaintiff  was  properly  permitted  to  show 
that  stich  alleged  gift  was  void,  fraudulent,  and  of  no  effect. 
Livvngston  v.  Eaton,  90  App.  Div.  251,  85  Supp.  540,  affirmed 
without  opinion,  184  IST.  Y.  610. 

Where  the  judgment  creditor  of  the  mortgagor  sets  up  a  defence 
that  the  mortgage  was  made  without  consideration  and  to  defraud 
creditors,  evidence  offered  by  such  creditor  to  establish  want  of 
consideration,  does  not  shift  the  burden  of  proof  to  the  mort- 
gagee. The  burden  of  proof  remains  throughout  the  whole  case 
upon  the  party  having  the  affirmative  of  the  issue.  Alcoch  v. 
Davitt,  179  N.  Y.  9,  reversing  84  App.  Div.  632,  82  Supp.  1093, 

The  receipt  of  interest  upon  a  mortgage  indebtedness  in  ad- 
vance of  the  time  that  the  siame  became  due  is  prima  facie  evi- 
dence of  an  agreement  on  the  part  of  the  mortgagee  to  extend  the 
time  of  payment  until  the  expiration  of  the  period  for  which  the 
interest  was  received,  which,  however,  may  be  rebutted  by  proof 
of  facts  and  circumstances  showing  that  such  agreement  was  not 
made.  Germania  Life  Insurance  Co.  v.  Casey,  98  App.  Div.  88, 
90  Supp.  418,  affirmed,  184  N.  Y.  554. 

Sub.  5.     Trial. 

The  parties  to  a  foreclosure  suit  are  not  entitled  to  trial  by  jury ; 
it  is  in  the  discretion  of  the  court  whether  issues  of  fact  shall  be 
passed  on  by  a  jury  to  inform  the  conscience  of  the  court.  Bar- 
leer  V.  Burton,  67  Barb.  458 ;  Losee  v.  Ellis,  13  Hun,  655 ;  Krdch- 
erhocher  Life  Ins.  Co.  v.  Nelson,  8  Hun,  21 ;  Carroll  v.  Deimel, 
95  K  Y.  252. 

Where  in  a  purchase-money  mortgage  foreclosure  the  only  issues 
are  those  arising  on  a  counterclaim  for  breach  of  covenant  against 
incumbrances  and  reply  thereto,  it  is  not  necessary  that  such 
issues  be  settled  before  being  noticed  for  trial.  Herb  v.  Metro- 
politan, Hospital  &  Dispensary,  80  App.  Div.  145,  80  Supp.  552. 

Where  if  any  easement  existed  in  mortgaged  property  it  arose 
under  deeds  executed  long  prior  to  the  execution  of  the  mortgage, 
the  right  of  the  alleged  holder  of  the  easement  cannot  be  deter- 
mined in  an  action  to  foreclose  the  mortgage.  Mayer  v.  Margolies, 
47  Misc.  24,  95  Supp.  204. 

In  an  action  to  foreclose  a  mortgage  where  the  complaint  al- 
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leges  the  simultaneous  execution  of  two  other  mortgages  with  the 
understanding  that  none  of  the  three  should  have  preference  over 
the  others,  which  allegation  is  denied  by  one  of  the  mortgagees 
in  her  answer,  which  asserts  that  her  incumbrance  is  a  prior  lien, 
the  failure  of  the  plaintiff  to  reply  does  not  admit  the  averments 
of  the  answer,  which  are  in  contradiction  of  the  complaint,  or  en- 
title the  mortgagee  to  judgment,  but  the  issue  as  to  the  equality 
of  the  mortgages  should  be  tried  and  the  rights  of  all  the  parties 
determined.  Wade  v.  Strever,  166  N.  Y.  251,  reversing  42  App. 
Div.  330,  59  Supp.  76. 

In  an  action  fepiight  by  thiC  lender  to  foreclose  a  mortgage,  the 
validity  of  a  lease  in  which  the  tenant  recognized  the  title  of  the 
persons  whom  the  plaintiff  claim's  as  owner,  may  be  properly  tried. 
Larremore  v.  Squires,  30  Misc.  62,  62  Supp.  885. 

Upon  the  foreclosure  of  a  trust  mortgage  securing  the  issue 
of  bonds,  where  there  are  other  creditors,  the  court  may  appoint 
a  referee  to  compute  the  amoimt  due  and  to  ascertain  and  deter- 
mine what  property  is  covered  by  the  mortgage.  Metropolitan 
Trust  Co.  V.  Dolgeville,  etc.,  Co.,  34  Misc.  354,  69  Supp.  822. 

Sub.  6.    Stay  of  Proceedings. 

A  stay  pending  a  litigation  between  two  defendants  as  to  their 
rights  in  the  mortgaged  premises,  is  not  justified  by  proof  that 
the  foreclosure  was  begun  at  the  instance  of  one  of  such  defend- 
ants.    Swift  V.  Finmigan,  53  App.  Div.  76,  65  Supp.  723. 

A  stay  until  the  conclusion  of  condemnation  proceedings  should 
not  be  granted  on  the  application  of  a  junior  incumbrancer  where 
the  delay  will  be  considerable,  unless  he  gives  sufficient  security 
that  plaintiff  shall  not  suffer  by  such  delay.  WeeTces  v.  McCor- 
mick,  16  App.  Div.  432,  45  Supp.  30. 

In  the  absence  of  fraud  a  sale  on  foreclosure  will  not  be  stayed 
at  the  instance  of  subsequent  judgment  creditors,  who  have  pro- 
cured the  appointment  of  the  receiver  of  the  personal  property 
of  the  mortgagor,  on  the  ground  that  it  would  be  for  the  interest 
of  all  parties  to  have  the  real  and  personal  property  sold  together 
after  the  completion  of  a  pending  accounting.  ClarTc  v.  Yilas 
National  Bank  of  PMtsburgh,  24  Misc.  621,  53  Supp.  641. 

Proceedings  in  foreclosure  upon  an  undivided  interest  will  not 
be  stayed  in  order  that  the  entire  premises  may  be  sold  more  ad- 
vantageously at  a  partition  sale,  solely  because  in  the  opinion  of 
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the  expert  a  better  price  would  be  obtained  on  the  sale  of  the 
whole  property,  than  would  be  likely  to  be  realized  on  the  sale  of 
the  undivided  interest.  Bradford  v.  Downs,  24  App.  Div.  97,  48 
Supp.  1051. 

In  Sternhach  v.  Friedrmm,  29  App.  Div.  480,  51  Supp.  1068, 
it  was  held  that  a  stay  should  not  be  granted  upon  an  undertaking 
for  the  payment  of  costs  alone,  but  the  appellant  was  required  to 
give  an  undertaking  for  any  deficiency  that  might  occur  on  the 
sale,  with  interest,  costs,  and  expenses  of  the  sale. 

An  injunction  will  not  be  granted  at  the  suit  of  one  having  a 
subordinate  interest,  to  restrain  a  mortgagee  from  foreclosing  his 
mortgage  on  the  ground  that  a  sale  of  real  estate  or  personal 
property  of  the  debtor  separately  would  produce  less  than  a  sale 
of  all  together  or  at  the  same  time.  Buffcdo  Chemical  Works  v. 
Bank  of  Commerce,  79  Hun,  93,  61  St.  Eep.  143,  29  Supp.  663. 

Plaintiff's  proceedings  are  not  to  be  stayed  by  an  issue  merely 
between  co-defendants.  N.  Y.  Life  Ins.  Co.  v.  Devlin,  3  Law 
Bull.  99.  Foreclosure  of  a  subsequent  mortgage  cannot  be  stayed, 
though  judgment  has  been  obtained  on  prior  ones.  Daily  v.  King, 
41  How.  22. 

An  undertaking  under  §  1331,  conditioned  against  the  commis- 
sion of  waste,  is  effectual  as  a  stay  on  appeal  from  a  judgment  of 
foreclosure  only  where  the  appellant  giving  it  is  in  possession  of 
the  property.  Commercial  Bank  v.  Foltz,  35  App.  Div.  237,  54 
Supp.  764. 

An  application  for  a  stay  pending  an  appeal  from  a  judgment 
of  foreclosure  by  a  party  not  in  possession  of  the  premises,  nor 
adjudged  liable  for  a  deficiency,  must  be  made  under  §§  1351 
and  1352,  and  not  under  §  1331.  Bosenhaum  v.  Toby,  31  App. 
Div.  312,  53  Supp.  722. 

A  stay  of  proceedings  pending  an  appeal  from  a  judgment  of 
foreclosure  may  be  granted  by  a  judge  out  of  court  under  §  775 
to  a  subsequent  purchaser  who  is  not  liable  for  a  deficiency  and 
who  has  surrendered  possession  of  the  premises.  Mutiud  Life 
InsuroAice  Co.  v.  Rotinson,  23  Misc.  563,  52  Supp.  795. 

It  is  further  held  that  in  such  case  stay  may  be  granted  without 
an  undertaking. 

When,  in  an  action  to  foreclose  a  mortgage  upon  a  leasehold, 
the  mortgagor  does  not  appear  and  has  no  claim  except  an  alleged 
right  to  a  redemption  from  summary  proceedings,  and  the  value 
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of  the  leasehold  is  rapidly  decreasing  while  the  arrears  in  rents 
and  taxes  are  rapidly  increasing,  a  stay  of  execution  upon  an 
appeal  which  is  apparently  dilatory  in  character,  by  one  not  a 
party  to  the  mortgage,  but  merely  claiming  that  it  was  given  partly 
for  his  benefit,  should  not  be'  granted.  Bouden  v.  Sire,  119  App. 
Div.  194. 

Eule  67  provides  stay  of  sale  cannot  be  granted,  except  upon 
two  days'  notice  to  plaintiff's  attorney. 

Sub.  7.     No  Other  Action  to  Be  Brought.     §  1628,  1630. 

§  1628.  Otber  actions  for  mortgage  debt,  irlieii  prohibited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is  pending  or 
after  final  judgment  for  the  plaintiff  therein,  no  other  action  shall  be  com- 
menced or  maintained,  to  recover  any  part  of  the  mortgage  debt,  without 
leave  of  the  court  in  which  the  former  action  was  brought. 

§  1630.  If  judgment  rendered  therein,  execution  must  be 
returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in  an  action  to 
recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be  commenced  or 
maintained  to  foreclose  the  mortgage,  unless  an  execution  against  the  prop- 
erty of  the  defendant  has  been  issued,  upon  the  judgment,  to  the  sheriff  of 
the  county  where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judgment-roll  is 
filed;  and  has  been  returned  wholly  or  partly  unsatisfied. 

The  provision  of  §  1628  that  "  while  an  action  to  foreclose  a 
mortgage  upon  real  property  is  pending,  or  after  final  judgment 
for  the  plaintiff  therein,  no  other  action  may  be  commenced,  or 
maintained  to  recover  any  part  of  the  mortgage  debt  without  leave 
of  the  court,"  does  not  apply  to  a  case  where  the  action  for  fore- 
closure was  brought  in  a  foreign  jurisdiction.  New  York  Life 
Ins.  Co.  v.  Aitkin,  125  K  Y.  660,  36  St.  Kep.  8. 

On  application  for  leave  to  sue  on  the  bond  made  within  twenty 
years  from  its  date,  the  premises  having  been  sold  on  foreclosure 
of  prior  mortgages  and  judgment  entered  for  foreclosure  upon  a 
mortgage  accompanying  the  bond,  it  was  held  that  leave  to  sue 
should  be  granted  notwithstanding  an  alleged  agreement  that  de- 
fendant was  not  to  be  personally  liable,  as  the  Statute  of  Limita- 
tions had  not  run  against  the  bond ;  the  delay  in  making  tbe  ap- 
plication did  not  constitute  laches.  In  the  Matter  of  Application 
of  Howe,  41  St.  Rep.  877. 

A  party  is  not  entitled  as  of  right  to  both  remedies  lat  the  same 
time,  that  is  to  foreclose  a  mortgage  and  an  action  on  the  bond, 
and  where  plaintiff  fails  to  establish  the  validity  of  the  mortgage 
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he  is  not  entitled  to  recover  on  the  bond  sought  to  be  secured  by 
the  mortgage  although  the  execution  of  the  bond  is  averred  in  the 
complaint.  Dudley  v.  The  Congregaiion  of  the  Third  Order  of 
St.  Francis,  138  N.  Y.  451. 

Section  1628  shows  ,an  intention  on  the  part  of  the  Legislature 
to  place  a  restriction  upon  holders  of  bonds  secured  by  a  mortgage 
which  is  in  process  of  foreclosure,  and  unless  cogeoit  reason,  ig 
presented  for  the  granting  of  an  order  of  the  court  under  such 
section,  granting  leave  to  a  bondholder  to  commence  an  action 
on  his  bonds  during  the  pendency  of  an  action  brought  to  foreclose 
the  mortgage  securing  the  same,  an  application  for  such  order 
should  be  denied.  Matter  of  Moore,  81  Hun,  389,  63  St  Kep. 
380,  31  Supp.  110. 

The  provisions  of  the  Code  were  intended  to  control  the  rem- 
edy in  such  cases  (citing  §  1628)  within  the  territorial  limits 
of  the  State,  and  have  no  extraterritorial  force.  Mutual  Life 
Ins.  Co.  V.  Srrdth,  1  St.  Rep.  22.  The  mortgagee  must  exhaust 
his  remedy  in  his  action  of  foreclosure  before  he  can  be  allowed 
his  suit  at  law,  after  he  has  brought  such  an  action.  Nichols  v. 
Srrdth,  42  Barb.  381.  The  provision  contained  in  §  1628  applies 
only  t '  the  holder  of  the  mortgage ;  it  does  not  apply  to  an  action 
by  a  mortgagor,  who,  before  foreclosure,  has  conveyed  to  a  grantee, 
who  assumed  the  mortgage,  in  which  action  the  grantor  sues  the 
grantee  for  the  amount  of  the  deficiency  he  has  been  held  to  pay. 
Comstoch  V.  Drohan,  71  IST.  Y.  9 ;  Campbell  v.  Smith,  71  N.  Y. 
26.  Leave  to  prosecute  both  remedies  is  only  given  in  extraor- 
dinary cases.  Engle  v.  Underhill,  3  Edw.  Ch.  249.  Such  leave 
was  properly  granted  where  mistake  or  inadvertence  was  shown. 
Kane  v.  Prentice,  13  Week.  Dig.  361.  Where  the  second  mort- 
gagee was  not  a  party  to  the  foreclosure,  a  second  foreclosure  was 
allowed  to  be  brought  by  the  purchaper  under  the  sale,  and  by  the 
holder  of  a  mortgage  made  by  such  purchaser.  Franklyn  v.  Hay- 
ward,  6l  How.  43.  A  complaint  in  an  action  against  a  person 
who  has  assumed  payment  of  a  bond  and  mortgage,  for  deficiency 
after  judgment,  is  not  demurrable  upon  the  ground  that  leave  to 
sue  was  obtained  after  the  commencement  of  the  action,  such  leave 
being  without  prejudice  to  proceedings  already  had.  Earl  v. 
Damd,  20  Hun,  527,  affirmed,  83  N.  Y.  634.  Where  leave  of 
the  court  is  necessary,  a  legal  or  equitable  defence  will  not  be  al- 
lowed to  defeat  the  application  unless  it  is  substantially  free  from 
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controversy.  If  there  is  a  controversy,  it  must  be  upon  the  trial 
of  the  action.  In  re  Hallenharton,  1  Law.  Bull.  12.  An  applica- 
tion during  or  after  foreclosure  for  leave  to  sue  persons  not  made 
parties,  should  be  denied  if  the  course  of  the  creditor,  in  delaying 
the  enforcement  of  the  mortgage,  renders  the  enforcement  of  per- 
sonal liability  inequitable.  Application  refused  for  leave  to  sue 
the  personal  representatives  and  next  of  kin  of  a  deceased  grantor, 
■who  were  not  parties  to  tlie  foreclosure.  Matter  of  Collins,  17 
Hun,  289.  Leave  to  bring  suit  for  a  deficiency  may  be  granted 
nunc  pro  tunc,  upon  such  terms  as  are  equitable,  where  the  plain- 
tiff has  sued  without  first  obtaining  leave.  Earl  v.  Daaiid,  20 
Hun,  527,  86  IST.  Y.  634;  McKenanv.  RoUnson,  20  Hun,  289,  84 
]Sr.  Y.  105.  If,  in  a  suit  against  the  mortgagor  and  the  executor 
of  a  grantee  of  a  portion  of  the  premises,  no  judgment  for  a  de- 
ficiency is  claimed  against  the  latter,  a  separate  action  will  not 
lie  against  him  tberefor  without  special  leave  of  the  court.  Scho- 
field  V.  Doscher,  10  Hun,  582,  72  IST.  Y.  491.  An  action  upon 
guaranty  of  the  mortgage  is  within  the  provision,  and,  in  the  ab- 
sence of  authority  from  the  court,  the  action  is  not  maintainable. 
Eernan  v.  Frazier,  23  Alb.  L.  Jour.  255.  The  court  may,  in  its 
discretion,  grant  or  refuse  leave  to  bring  an  action  at  law  to  re- 
cover a  deficiency  arising  on  a  sale  in  a  judgment  of  foreclosure, 
in  which  no  provision  was  made  as  to  a  deficiency.  Where  the 
mortgagee  has  voluntarily  refrained  from  asking  a  judgment  for 
a  deficiency,  some  satisfactory  reason  should  be  given  for  per- 
mitting him  to  bring  a  separate  action.  Equitable  Life  Asswr. 
Society  v.  Stevens,  63  K".  Y.  341.  It  is  proper  to  allow  suit  to  be 
brought  against  one  who'  was  a  non-resident  at  time  of  foreclosure. 
Bartlett  v.  McNeil,  60  N.  Y.  53.  Permission  to  sue  should  be 
alleged  or  at  least  proved.  Schofield  v.  Doscher,  72  IST.  Y.  491. 
Leave  of  the  court  is  not  necessary  where  the  foreclosure  is  by  ad- 
vertisement.    Bush  V.  Bobbins,  23  Week.  Dig.  405. 

The  complaint  should  contain  a  distinct,  averment,  in  the  terms 
of  the  statute,  that  no  proceedings  have  been  had  at  law  for  the 
recovery  of  the  debt,  or  any  part  thereof;  or,  if  such  proceedings 
have  been  instituted,  what  they  were  and  against  whom.  Pat- 
terson v.  Powers,  4  Paige,  549.  Where  the  complaint  stated  that 
no  proceedings  had  been  had  at  law  to  recover  the  amount  due 
on  the  bond  and  mortgage,  and  defendants  pleaded  a  judgment 
which  plaintiff  held  against  them  as  being  no  part  of  the  debt 
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secured  by  the  bond  and  mortgage,  and  the  testimony  sustained 
the  plea;  held,  a  fatal  objection,  but  plaintiff  allowed  to  amend 
if  he  had  exhausted  his  remedy  at  law.  Lovett  v.  Germain  Re- 
formed Church,  12  Barb.  67. 

If  the  complaint  shows  that  the  plaintiff  has  obtained  a  judg- 
ment for  the  debt,  but  does  not  show  that  he  has  exhausted  his 
remedy  upon  it,  the  defendant  may  demur  to  the  complaint;  or, 
if  the  fact  does  not  appear  upon  the  face  of  the  complaint,  he 
may  raise  his  objection  by  answer.  North  River  Banh  v.  Rogers, 
8  Paige,  648 ;  Shufelt  v.  Shufelt,  9  Paige,  137;  Lovett  v.  German 
Reformed  Church,  12  Barb.  67.  The  provision  applies  not  only 
to  proceedings  against  the  original  mortgagor,  but  applies  where 
judgment  has  been  obtained  upon  a  security  given  by  a  third 
party.     Patterson  v.  Powers,  4  Paige,  549. 

After  a  final  judgment  in  a  foreclosure  action  an  ex  parte  order 
granting  leave  to  the  mortgagee  to  sue,  to  secure  payment  of  a 
deficiency  arising  upon  the  sale  out  of  the  funds  belonging  to  the 
estate  of  the  mortgagor,  and  entered  as  of  a  prior  date  to  the 
commencement  of  the  action,  should  be  set  aside.  TJ.  8.  Life 
Ins.  Co.  V.  Poillon.,  25  St.  Eep.  534. 

On  sale  in  partition,  part  of  the  proceeds  was  deposited  to  meet 
decedent's  debts;  held,  that  an  action  to  apply  the  fund  to  the 
payment  of  a  deficiency  judgment  in  mortgage  foreclosure  could 
not  be  brought  without  leave  of  the  court  in  which  the  foreclosure 
was  brought.  In  such  an  action  the  complaint  must  allege  that 
such  leave  has  been  obtained.  United  States  Life  Ins.  Co.  v.  Gage, 
3  Supp.  398;  Hauselt  v.  Fine,  18  Abb.  N.  C.  142. 

The  provision  of  §  1628  of  the  Code  of  Civil  Procedure  that 
while  an  action  to  foreclose  a  mortgage  upon  real  property  is  pend- 
ing or  after  final  jiidgment  for  the  plaintiff  therein,  no  other  action 
shall  be  commenced  or  maintained  to  recover  any  part  of  the  mort- 
gage debt,  without  leave  of  the  court  in  which  the  former  action 
was  brought,  does  not  prohibit  a  junior  mortgagee  who  has  filed 
a  notice  of  claim  to  surplus  moneys  arising  upon  foreclosure  of  a 
prior  mortgage,  and  is  a  party  to  proceedings  for  the  distribution 
of  such  surplus,  from  bringing,  without  leave  of  court,  an  action 
to  recover  the  debt  secured  by  his  mortgage.  Wychoff  v.  Devlin, 
12  Daly,  144. 

Section  1628  has  reference  to  the  original  debt  the  mortgage 
was  given  to  secure  and  does  not  require  leave  to  sue  on  a  judg- 
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ment  for  deficiency.  ScJiuUz  v.  Mead,  29  St.  Eep.  203.  The 
section  has  reference  solely  to  a  foreclosure  conducted  in  this  State 
and  the  leave  must  be  obtained  in  this  State.  New  York  Life  Ins. 
Co.  V.  AitUn,  36  St.  Rep.  8. 

An  application  for  leave  to  bring  action  against  a  person's  heirs 
to  enforce  a  deficiency  judgment  recovered  against  his  estate,  is 
one  which  rests  in  the  sound  discretion  of  the  court;  and  vsrhere 
it  would  be  inequitable  to  allow  the  enforcement  of  the  judgment 
under  all  the  circumstances  of  the  case  as  they  existed  at  the  time 
of  the  application,  the  court  should  deny  the  motion.  TJ.  8.  Life 
Ins.  Co.  V.  Poillon,  27  St.  Eep.  899,  followed,  Walton  v.  Grand 
Belt  Co.,  11  Supp.  110. 

The  provision  of  §  1630  applies  to  a  judgment  by  confession. 
A  sale  and  judgment  which  in  that  section  would  prevent  an 
action  to  foreclose  a  mortgage  must  have  been  obtained  on  account 
of  the  mortgage  debt  or  some  part  thereof;  it  need  not  be  recov- 
ered on  the  bond  and  mortgage  or  against  the  mortgagor.  Ouilford 
V.  Crandall,  69  Hun,  414,  52  St.  Eep.  633. 

Where  a  mortgage  has  been  foreclosed  for  interest  only,  a  sub- 
sequent complaint  to  foreclose  the  mortgage  is  not  one  to  recover 
the  mortgage  debt  within  §§  1628  and  1629,  so  that  leave  to  sue 
must  first  be  obtained.  Pretzfeld  v.  Lawrence,  34  Misc.  329,  69 
Supp.  807. 

Section  1628  prohibits  the  maintenance  of  an  action  to  recover 
a  mortgage  debt  or  a  part  thereof,  after  foreclosure,  without  leave 
of  the  court;  it  applies  only  to  an  action  on  the  original  obligation, 
and  not  to  one  brought  for  a  deficiency  and  upon  a  new  agree- 
ment. Fernschild  v.  Yuengling  Brewing  Co.,  18  Misc.  49,  40 
Supp.  1119,  reversing  16  Misc.  278,  38  Supp.  119. 

The  decision  in  18  Misc.  was  in  turn  reversed,  15  App.  Div.  29, 
44  Supp.  106,  which  was  followed  by  an  affirmance  by  Court  of 
Appeals  in  154  'N.  T.  667,  but  the  point  cited  does  not  appear  to 
have  been  passed  upon. 

An  application  for  leave  to  commence  an  action  to  recover  part 
of  a  mortgage  debt,  made  by  the  assigneee  of  the  second  mortgage, 
to  recover  from  his  assignor,  who  had  guaranteed  payment  of  the 
mortgage,  after  a  foreclosure  under  the  first  mortgage  in  which 
the  surplus  was  paid  over  to  the  assignee  of  the  second  mortgage, 
which  he  had  brought  an  action  to  foreclose,  but  had  not  prosecuted, 
was  granted  against  the  objection  that  no  judgment  for  a  de- 
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ficiency  had  been  demanded  in  the  second  action,  and  against  a 
claim  that  a  guaranty  had  been  obtained  by  fraud.  McLaughlin 
V.  Durr,  76  App.  Div.  75,  78  Supp.  798. 

A  plaintiff  in  an  action  to  foreclose  a  mortgage  upon  real  estate, 
who  obtains  leave  to  discontinue  the  action  as  to  the  mortgagors, 
upon  stating  that  she  was  unable  to  serve  them  with  process  and 
was  willing  "  to  waive  any  right  of  a  deficiency  judgment  in  this 
action  against  them,"  should  not  be  granted  leave  to  sue  the  mort- 
gagors for  a  deficiency  arising  upon  the  foreclosure,  especially 
where  it  appears  that  such  deficiency  was  made  up  principally  of 
the  costs  and  expenses  of  the  foreclosure  action.  An  application 
for  leave  to  sue  for  a  deficiency  arising  upon  the  foreclosure  of  a 
mortgage  should  not  be  granted  upon  an  ex  parte  application, 
unless  it  is  impossible  to  effect  personal  service  upon  the  parties 
sought  to  be  held  liable.  Matter  of  Marshall^  53  App.  Div.  136, 
65  Supp.  760. 

It  is  not  necessary  to  show  a  sufficient  and  satisfactory  equitable 
reason  for  leave  to  sue  under  this  section.  The  rule  is  that  the 
court  may  grant  or  refusci  in  the  exercise  of  a  sound  discretion 
according  to  the  equities  of  the  case.  Matter  of  Byrne,  81  App. 
Div.  74,  80  Supp.  977. 

Where  a  later  mortgage  upon  different  property  is  given  as  ad- 
ditional security  for  a  debt  already  secured  by  mortgage,  its  fore- 
closure and  a  sale  leaving  a  deficiency  vsdll  not  prevent  a  separate 
foreclosure  of  the  first  mortgage  without  leave  of  court.  The  later 
action  is  not  to  recover  the  mortgage  debt  under  §  1628,  nor  is  the 
judgment  in  such  action  a  final  judgment  to  recover  the  mortgage 
debt  within  §  1630,  so  as  to  prevent  an  action  for  the  foreclosure 
of  the  mortgage  unless  execution  has  been  issued  and  returned  un- 
satisfied. Eeichert  v.  Stillwell,  172  IST.  Y.  83,  affirming  57  App. 
Div.  182,  68  Supp.  188. 

Where,  as  additional  security  for  the  payment  of  a  loan  secured 
by  a  bond  and  mortgage,  a  third  party  guarantees,  by  a  separate 
instrument,  the  payment  of  such  bond  and  mortgage,  the  mort- 
gagees have  three  remedies:  First,  they  may  proceed  upon  the 
bond  and  guaranty  alone  against  the  guarantor  or  the  bondsmen 
and  guarantor,  and,  if  the  judgment  obtained  in  that  action  be 
unsatisfied,  foreclose  the  mortgage  for  the  purpose  of  having  the 
real  estate  sold  and  applied  to  the  satisfaction  of  the  deficiency; 
second,  they  may  bring  an  action  of  foreclosure  making  both  the 
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mortgagor  and  the  guarantor  parties,  and  by  asking  such  relief 
in  the  complaint  obtain  a  judgment  for  any  deficiency  remaining 
after  the  foreclosure  sale;  or,  third,  they  may  foreclose  the  mort- 
gage as  against  those  in  possession  of  the  property,  and  then,  with 
leave  of  the  court,  obtained  pursuant  to  §  1628  of  the  Code  of 
Civil  Procedure,  bring  an  action  upon  the  guaranty  to  recover  any 
deficiency  resulting  from  the  foreclosure  sale.  Shipman.  v.  NileSj 
75  App.  Div.  451,  78  Supp.  440,  afiirmed  without  opinion,  177 
N.  T.  527. 

The  fact  that  a  mortgagor  claims  to  have  a  valid  defence  for 
the  balance  unpaid  on  a  bond  secured  by  mortgage  is  no  reason 
for  denying  an  application  by  the  assignee  of  such  bond  for  leave 
to  bring  an  action  thereon.  The  validity  of  such  defence  should 
be  left  for  determination  in  the  action  and  should  not  be  tried 
upon  the  afiidavits  used  on  the  motion  for  leave  to  sue.  La  Grave 
V.  Hellinger,  109  App.  Div.  515,  96  Supp.  564. 

Where  the  assignee  of  a  mortgage  fails  to  make  the  assignor, 
who  guaranteed  collection  of  the  amount  secured,  a  party  to  the 
action,  he  cannot  sne  such  assignor  for  a  deficiency  vsdthout  leave 
of  court,  and  without  allegation  of  leave  obtained  a  complaint  in 
an  action  therefor  does  not  state  a  cause  of  action.  Eohert  v. 
Eidcmsky,  111  App.  Div.  475,  97  Supp.  913,  affirmed,  188  N.  T. 
638. 

Sub.  8.    Receiver,  When  Appointed,  Powers  and  Duties. 

In  order  to  justify  the  appointment  of  a  receiver  of  mortgaged 
premises,  there  must  be  evidence  of  the  insufficiency  of  the  prop- 
erty to  satisfy  the  mortgage,  and  in  the  absence  of  such  evidence 
the  court  is  not  justified  in  taking  the  property  out  of  the  posses- 
sion of  the  mortgagor  pending  the  action.  An  affidavit  by  the 
attorney  of  the  plaintiff  to  the  effect  that  he  is  informed  by  plain- 
tiff that  he  is  extremely  doubtful  whether  the  premises  would  sell 
for  enough  to  pay  the  amount  due  on  the  mortgage,  is  not  sufficient. 
Sickles  V.  Canary,  8  App.  Div.  308.  A  general  equitable  prin- 
ciple entitles  a  mortgagee  to  the  appointment  of  a  receiver  pend- 
ing his  action  of  foreclosure,  so  far  as  to  preserve  the  rents  and 
profits  of  the  property  to  meet  any  deficiency  upon  the  sale ;  but, 
in  the  absence  of  a  clause  in  the  mortgage  pledging  the  rents  and 
profits  as  security  for  the  mortgage  debt,  the  mortgagor  is  entitled 
to  them  up  to  the  time  of  the  sale  in  foreclosure,  and  his  right  can 
only  be  defeated  by  showing,  with  reasonable  certainty,  that  the 
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mortgaged  property  is  an  inadequate  security  for  the  payment  of 
the  mortgage  debt  Where  the  question  as  to  the  appointment  of 
a  receiver  of  the  rents  and  profits  of  mortgaged  premises,  pending 
an  action  of  foreclosure,  arises  between  lienors  only,  the  moving 
party  must  show  a  superior  equity.  Where  a  party  omits  to  move 
for  or  fails  to  secure  the  appointment  of  a  receiver  pending  the 
action,  he  loses  all  title  to  the  rents  and  profits  which  accrue  before 
the  sale,  even  though  the  sum  realized  upon  the  sale  is  insufficient 
to  satisfy  his  judgment.  Boss  v.  Vernan,  6  App.  Div.  246,  39 
Supp.  1031. 

A  receiver  in  foreclosure  appointed  to  collect  the  rents,  issues, 
and  profits,  is  appointed  where  it  does  not  seem  prudent  to  the 
court  that  the  defendant  should  be  allowed  to  collect  and  retain 
them,  and  it  is  his  duty  to  take  charge  of  the  property  pending  the 
litigation,  preserve  it  from  waste  and  destruction,  and  receive 
the  rents  and  profits.  Chmxiauquai  Co.  Bank  v.  White,  6  Barb. 
689 ;  Green  v.  Bostwick,  1  Sandf.  Ch.  185.  He  is  to  protect  and 
care  for  the  property  entrusted  to  him  and  his  appointment  is  in 
behalf  of  both  parties  to  the  action.  Howell  v.  Bipiey,  10  Paige, 
43.  The  object  of  his  appointment  is  to  give  a  priority  of  lien  on 
the  rents  and  profits  of  the  premises  so  that  they  may  be  applied 
to  payment  of  plaintiff's  claim.  Gillett  v.  Moody,  3  IST.  Y.  479 ; 
Porter  v.  Williams,  9  IST.  Y.  142.  And  a  plaintiff  vsdll  be  entitled 
to  a  receiver  where  it  is  probable  that  the  premises  will  not,  on  a 
sale,  bring  a  sum  sufficient  to  pay  the  debt  and  costs  of  the  suit, 
and  that  no  responsible  person  is  liable  for  the  deficiency.  Sea 
Fire  Ins.  So.  v.  Sfehbins,  8  Paige,  565 ;  Astor  v.  Turner,  2  Barb. 
444;  s.  c,  3  How.  225.  It  is  his  duty  to  act  with  a  view  to  the 
rights  of  all  parties  interested  and  to  protect  the  property  to  the 
best  of  his  ability.  Iddings  v.  Brnen,  4  Sandf.  Ch.  417 ;  Lottimer 
v.  Lord,  4  E.  D.  Smith,  183.  Eeceivers  in  foreclosure  are  ap- 
pointed with  great  caution  and  only  in  clear  cases.  Warner  v. 
Gouverneur,  1  Barb.  36 ;  Shotvxll  v.  Smith,  3  Edw.  Ch.  588 ; 
Jenkins  v.  Hinman,  5  Paige  Ch.  309. 

The  receiver  is  an  officer  of  the  court  appointed  on  behalf  of  all 
who  may  establish  an  interest  in  the  property;  the  property  in 
his  hands  is  in  the  custody  of  the  law.  Iddings  v.  Bruen,  4  Sandf. 
417 ;  Booth  v.  Ch/rh,  58  U.  S.  323 ;  Lottimer  v.  Lord,  4  E.  D. 
Smith,  183.  He  has  no  powers  except  those  conferred  upon  him 
by  the  order  appointing  him.     Rider  v.  Vrooman,  12  Hun,  299 ; 
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Yerplanck  v.  Mercantile  Trust  Co.,  2  Paige,  438' ;  Matter  of  Eagle 
Iron  Works,  8  Paige,  385. 

A  receiver  of  rents  and  profits  may  be  appointed  pendente  lite 
when  the  mortgage  i&  insufficient,  and  the  party  personally  liable 
is  insolvent,  or  when  it  is  provided  by  the  deed  that  the  mort- 
gagee shall  have  the  rents  and  profits  after  default.  Jones  on 
Mortgages,  vol,  2,  §  1516;  Shotwell  v.  Bmith,  3  Edw.  Ch.  588; 
Warner  v.  Oouvemew,  1  Barb.  Ch.  36 ;  Clason  v.  Corley,  5  Sandf. 
Ch.  447 ;  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38 ;  Astor  v. 
Turner,  11  Paige,  436 ;  Sea  Ins.  Co.  v.  Stebhins,  8  Paige,  566 ; 
Howell  V.  Ripley,  10  Paige,  43 ;  Frelinghuysen  v.  Colden,  4 
Paige,  104 ;  Syracuse  City  Bank  v.  Tollman,  31  Barb.  201 ;  Mit- 
chell V.  Ba/rtlett,  51  N.  Y.  447 ;  Smith  v.  Tiffany,  13  Hun,  673 ; 
Clark  V.  Binrmiger,  39  How.  363 ;  Miller  v.  Bowles,  2  T.  &  C. 
568 ;  Rider  v.  Ba<gley,  84  N.  Y.  461.  If  no  proceedings  are  taken 
for  the  appointment  of  a  receiver,  the  mortgagor's  right  to  the 
rents  continues  until  after  foreclosure.  Howell  v.  Ripley,  10 
Paige,  43 ;  Lofsky  v.  Majer,  3  Sandf.  Ch.  69  ;  Mitchell  v.  Bartlett, 
51  N.  Y.  447 ;  Argall  v.  Pitts,  78  N.  Y.  239.  The  power  to  ap- 
point a  receiver  of  the  rents  and  profits  of  mortgaged  property 
was  in  the  Court  of  Chancery  before  tlie  adoption  of  the  Code  of 
Procedure.  It  was  continued  by  that  Code,  and  is  not  abrogated 
by  the  Code  of  Civil  Procedure,  §  713,  defining  oases  in  which 
receivers  may  be  appointed,  but,  on  the  contrary,  is  reaffii-med  by 
§  4,  dedaring  that  "  each  of  the  courts  therein'  named  shall  con- 
tinue  to  exercise  the  jurisdiction  and  powers  now  vested  in  it  — 
except  as  otherwise  prescribed."  Hollenbeck  v.  Bonnell,  94  N. 
Y.  342. 

The  appointment  of  a  receiver  is  not  a  matter  of  strict  legal 
right,  but  in  the  discretion  of  the  court,  and  will  not  be  exercised 
if  the  property  is  sufficient  to  pay  the  mortgage  debt,  or  the  mort- 
gagor is  responsible,  and  the  burden  of  proof  as  to  those  matters 
is  on  the  mortgagee.  Syra-cuse  Bank  v.  Tollman,  31  Barb.  201 ; 
Shotwell  V.  Smith,  3  Edw.  Ch.  588 ;  Jenkins  v.  Hinman,  5  Paige, 
309;  Burlington  v.  Farce,  12  Hun,  144;  Rider  v.  Baigley,  84 
N.  Y.  461 ;  Frelinghuysen  v.  Colden,  4  Paige,  204.  A  receiver 
will  not  be  appointed  ordinarily  as  against  a  mortgagee  in  posses- 
sion. Quin  V.  Brittain,  3  Edw.  314;  Fatten  v.  Accessory  Trust 
Co.,  4  Abb.  237 ;  Bolles  v.  Duff,  35  How.  481 ;  Sea  Ins.  Co.  v. 
Stehbins,  8  Paige,  565;  N.  Y.  Life  Ins.  Co.  v.  Oleuss,  50  How. 
Actions,  Vol.  1  —  46 
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88.  There  must  have  been  default  as  to  some  portion  of  the  mort- 
gage debt  before  a  receiver  will  be  appointed  and  suit  brought 
to  foreclose.  Howell  v.  Bipley,  10  Paige,  43 ;  Quincy  v.  Oheese- 
man,  4  Sandf.  Ch.  405;  Astor  v.  Turner,  11  Paige,  436;  Lofshy 
V.  Moijer,  3  Sandf.  Ch.  69;  Bamk  of  0 gdenshwrgh  v.  Arnold,  5 
Paige,  38.  And  then  a  receiver  of  only  a  parcel  will  be  appointed 
if  that  will  protect  the  plaintiff.  Hollenheck  v.  Donnell,  94  N".  Y. 
342.  A  receiver  in  foreclosure  is  not  liable  for  work  done  by  an 
adjoining  owner  engaged  in  excavating  to  make  the  wall  of  the 
mortgaged  property  safe.  Wyckoff  v.  Scofield,  103  N.  Y.  630. 
The  receiver  appointed  at  the  instance  of  a  prior  incumbrancer  is 
entitled  to  receive  the  rents  and  profits  until  the  prior  mortgagee 
takes  possession  or  has  a  receiver  appointed.  Post  v.  Dorr,  4  Edw. 
412;  Washington  Life  Ins.  Go.  v.  Fleischcuuer,  10  Hun,  117; 
Howell  V.  Ripley,  10  Paige,  43.  The  party  appointing  a  receiver 
obtains  a  lien  on  the  rents  and  profits.  Astor  v.  Turner,  11  Paige, 
436 ;  Barmy  v.  Peyser,  83  IST.  Y.  1.  The  mortgagee  can  only  be 
entitled  to  the  rents  and  profits  by  commencing  action  and  obtain- 
ing appointment  of  a  receiver,  and  then  will  be  confined  to  the 
rents  and  profits  accruing  during  the  pendency  of  the  suit.  Ar- 
gaia  V.  Pitts,  78  N.  Y.  239 ;  Bider  v.  Baghy,  84  N.  Y.  461 ;  Hol- 
lenheck V.  Donnellj  94  N.  Y.  342 ;  Wyckoff  v.  Scofield,  98  N.  Y. 
475 ;  Stillman  v.  Vcm  Beuren,  100  E".  Y.  439 ;  Mutual  Life  Ins. 
Co.  V.  Belknap,  19  Abb.  N.  C.  345. 

It  is  said  a  receiver  may  be  appointed  after  the  mortgagor  has 
made  a  general  assignment.  Upham  v.  Lewis,  1  Law  Bull.  86. 
Where  taxes  were  unpaid  and  a  sale  had  been  made  for  their  non- 
payment, insurance  was  neglected  and  adequacy  of  security  doubt- 
ful, a  receiver  was  appointed.  Wall  Street  Ins.  Co.  v.  Loud,  20 
How.  95.  If  a  mortgagor  becomes  bankrupt,  and  is  exercising  the 
right  to  cut  timber  in  bad  faith,  he  may  b©  enjoined.  Ensign  v. 
CoTburn,  11  Paige,  503.  As  a  defence,  the  mortgagor  must  show 
the  property  suificient  to  pay  the  mortgage,  or  some  valid  defence 
which  is  disclosed.  Sea  Ins.  Co.  v.  Stehhvns,  8  Paige,  565  ;  Lofsky 
V.  Majer,  3  Sandf.  Ch.  69.  A  mortgagor  who  has  parted  with  his 
interest  in  the  premises  cannot  successfully  oppose ;  the  opposition 
must  be  made  by  a  party  having  an  interest.  Wall  Street  Fire 
Ins.  Co.  V.  Loud,  20  How.  95.  As  to  appointment  of  receiver  for 
a  corporation  defendant  in  foreclosure,  see  Code,  §  1810 ;  Laws 
1883,  chap.   378.     A  receiver  appointed  in  such  an  action  has 
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paramount  rights  to  rents  over  a  receiver  appointed  in  an  action 
to  sequestrate  by  §  713,  subdivision  1,  of  the  Code.  A  receiver 
may  be  appointed  before  judgment,  and  his  powers  wil  continue 
after  judgment  Astor  v.  Turner,  11  Paige,  436.  It  is  only  in 
special  cases,  however,  that  a  receiver  will  be  appointed  without 
notice.  McCarthy  v.  Peake,  6  Abb.  164.  By  §  714  a  receiver 
can  only  be  appointed  without  notice  where  order  of  publication 
has  been  made  pursuant  to  §  438. 

The  plaintiff  cannot  collect  rents  from  the  owner  of  the  equity 
or  from  the  receiver,  for  a  junior  incumbrancer.  Astor  v.  Turner, 
11  Paige,  436 ;  Rider  v.  Bagley,  84  N.  Y.  467 ;  Howell  v.  Ripley, 
10  Paige,  33 ;  Hayes  v.  Dickinson,  9  Hun,  277 ;  Washington  Life 
I'm.  Co.  V.  Fleischauer,  10  Hun,  117.  The  court  may  order 
tenants  to  attorn  to  a  receiver.  Seam/Mis  Bank  v.  Quinn,  1  Law 
Bull.  77.  A  receiver  should  compel  tenants  not  parties  to  attorn. 
Bowery  Savings  Bank  v.  Richards,  3  Hun,  366,  appeal  dismissed, 
68  N.  Y.  637.  If  the  grantee  of  a  mortgagor,  not  liable  for  the 
debt,  takes  the  rents  and  profits  and  delays  the  litigation,  and  there 
is  a  deficiency,  he  may  be  directed  to  pay  to  plaintiff  enough  to 
satisfy  the  debt,  even  if  no  receiver  has  been  appointed.  Ferguson 
V.  Evmball,  3  Barb.  Ch.  616 ;  Bank  of  Utica  v.  Finch,  3  Barb.  Ch. 
293. 

When  a  mortgage  specifically  provides  that  on  default  the 
mortgagee  is  entitled  to  the  appointment  of  a  receiver  of  the  rents 
and  profits  as  a  matter  of  right  without  notice  to  the  mortgagor, 
which  receiver  shall  apply  the  rents  and  profits  over  expenses  to 
the  payment  and  satisfaction  of  the  mortgage,  the  mortgagee  is 
entitled  to  such  receiver  without  proof  of  the  insolvency  of  the 
mortgagor,  especially  where  there  is  a  serious  doubt  as  to  the 
sufficiency  of  the  security.     Pizer  v.  Herzig,  121  App.  Div.  609. 

Although  the  court  has  jurisdiction  to  appoint  a  receiver  of 
rents  and  profits  pending  the  foreclosure  of  a  mortgage  without 
notice  to  the  defendant,  the  appointment  should  not  be  made  with- 
out notice  when  the  mortgage  contains  a  provision  that  the  mort- 
gagee may  have  such  receiver  appointed  on  giving  ten  days'  notice 
to  the  mortgagor,  unless  it  be  shown  that  the  plaintiff  was  unable 
to  give  the  notice  or  would  be  prejudiced  by  the  necessary  delay. 

In  determining  whether  the  receiver  should  be  appointed  with- 
out notice,  the  court  should  take  into  consideration  the  provision 
of  the  mortgage  requiring  notice.  Woerishoffer  v.  Peoples,  120 
App.  Div.  319. 
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Where  a  receiver  is  appointed,  but  not  for  the  benefit  of  any 
particular  party  to  the  action,  rents  and  profits  must  be  applied 
to  the  claims  in  the  order  of  seniority.  Banney  v.  Peyser,  20 
Hun,  1;  Keogh  v.  McMwmis,  34  Hun,  521.  A  receiver  must 
pay  over  all  rents  collected  by  him  prior  to  the  sale  of  the  mort- 
gaged premises,  pursuant  to  the  judgment  of  foreclosure  as  di- 
rected by  said  judgment.  Those  collected  after  the  conveyance 
belong  of  right  to  the  purchaser  of  the  premises.  The  rents  in 
the  hands  of  the  receiver,  collected  previous  to  the  conveyance, 
belong  either  to  plaintiff  or  to  the  persons  who,  before  the  sale, 
owned  the  fee  of  the  mortgaged  premises.  Nichols  v.  Foster, 
9  Week.  Dig.  468.  A  party  to  the  action  may  be  appointed 
receiver.  Bolles  v.  Duff,  37  How.  162.  It  is  the  duty  of  the 
receiver  to  protect  the  property.  Iddings  v.  Bruen,  4  Sandf.  223. 
And  to  apply  to  the  court  for  instructions  before  exercising  unusual 
discretion.  Parker  v.  Browning,  8  Paige,  388.  And  he  should 
collect  rents.  Frelinghuysen  v.  Colden,  4  Paige,  204;  Astor  v. 
Turner,  3  How.  225;  Steele  v.  Sturges,  5  Abb.  442;  Foster  v. 
Townsend,  2  Abb.  JST.  C.  29. 

The  act  of  1883  in  relation  to  receivers  of  corporations,  includ- 
ing the  second  section  thereof  relating  to  receivers'  fees,  applies 
only  to  receivers  of  corporations  appointed  in  bankruptcy,  and  a 
receiver  appointed  in  an  action  to  foreclose  a  mortgage,  executed 
by  a  corporation,  is  not  entitled  to  the  fees  specified  in  the  section. 
The  allowance  of  commissions  to  such  a  receiver  is  governed  by 
the  Code,  §  3320,  providing  for  the  allowance  by  the  court  or 
the  judge  where  not  otherwise  prescribed  by  statute.  United 
States  Trust  Co.  v.  N.  Y.,  W.  8.  &  B.  B.  B.  Co.,  101  N.  T. 
478,  citing  71  K  Y.  396,  94  N.  Y.  342,  99  K  Y.  83.  It  is  not 
necessary  in  foreclosure  of  an  action  on  property,  belonging  to  a 
corporation,  to  serve  a  copy  of  the  motion  papers,  etc.,  on  the 
receiver.  Whitney  v.  N.  Y.  &  Atlantic  B.  B.  Co.,  5  Civ.  Pro.  K. 
118.  A  receiver  of  rents  and  profits,  appointed  in  a  foreclosure 
suit,  has  no  power,  without  the  order  of  the  court,  to  lessen  the 
funds  in  his  hands  by  the  expenditure  for  repairs.  It  seems  that, 
if  necessary  for  the  protection  of  the  property,  the  court  may 
direct  such  repairs.  Wychoff  v.  Scofield,  103  E".  Y.  630.  The 
court  has  no  power  to  order  debts  already  collected  and  in  posses- 
sion of  the  owner  to  be  paid  over  and  applied  to  payment  of  the 
mortgage  debts.     Wychoff  v.  Scofield,  98  N.  Y.  475. 
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Such  receiFers  possess  and  exercise  the  authority  of  receivers 
appointed  by  the  Court  of  Chancery  and  possess  no  legal  powers ; 
they  are  officers  of  the  court  merely  and  their  functions  are  limited 
to  the  care  and  preservation  of  the  property  committed  to  their 
charge,  and  they  possess  no  authority  except  such  as  the  orders 
of  the  court  confer ;  this  povtrer  of  the  appointment  of  a  receiver 
is  incidental  to  the  jurisdiction  of  the  court,  does  not  depend 
upon  the  statute  and  is  not  affected  by  the  character  of  the  par- 
ties before  it,  vrhether  in  an  individual  or  a  corporation,  or  by 
the  nature  of  the  property;  it  is  most  commonly  exercised  in 
foreclosure  suits  where,  by  reason  of  the  insufficiency  of  the 
security,  it  is  necessary  to  impound  the  rents  and  profits  of  the 
mortgaged  property  during  the  litigation  in  order  that  they  may, 
after  the  decree  and  sale,  be  applied  upon  the  debt  for  the  security 
of  the  mortgage.  Decker  v.  Gardner,  124  iN".  Y.  338,  citing 
Herring  v.  New  York,  L.  E.  &  W.  B.  B.  Co.,  105  N.  Y.  340  ;• 
Keeney  v.  Home  Ins.  Co.,  71  IST.  Y.  396 ;  Holleribeck  v.  Donnell, 
94  K.  Y.  342 ;  United  States  Trust  Co.  v.  N.  Y.,  W.  8.  &  B.  By. 
Co.,  101  E".  Y.  478. 

A  receiver  of  rents  and  profits  in  foreclosure  is  entitled  to  the 
rents  of  the  mortgaged  property  which  accrued  during  the  pend- 
ency of  the  action,  although  prior  to  his  appointment,  as  against 
a  receiver  of  the  mortgagor  appointed  in  supplementary  proceed- 
ings. Donlon  &  Miller  Mfg.  Co.  v.  Cannella,  89  Hun,  21,  34 
Supp.  1065,  69  St.  Rep.  8.  Where  an  injunction  restraining 
collection  of  the  rents  by  a  receiver  appointed  in  another  action  was 
vacated,  and  such  receiver  was  subsequently  appointed  receiver  in 
the  foreclosure  action,  it  was  held  that  rents  collected  by  him 
between  the  order  vacating  the  injunction  and  his  subsequent 
appointment  should  be  accounted  for  in  the  foreclosure  action. 
Volkening  v.  Brandt,  14  Misc.  166,  35  Supp.  797. 

The  rule  that  the  parties  to  a  mortgage  containing  a  clause 
providing  for  the  appointment  of  a  receiver,  had  thereby  made  the 
rents  of  the  premises  a  part  of  the  security,  and  that,  therefore, 
the  mortgagee  was  entitled  to  apply  for  the  appointment  of  a 
receiver,  was  applied  in  MacKellar  v.  Bodgers,  52  Super.  Ct.  360, 
aad  in  By  son  v.  James,  55  Super.  Ct.  374.  Appeal  was  dismissed 
in  the  latter  case,  110  l^T.  Y.  633,  but  it  was  held  in  De  Oener  v. 
Stiles,  25  St.  Eep.  422 ;  s.  c,  6  N.  Y.  Supp.  474,  that  where  the 
security  was  ample,  although  the  mortgage  contained  a  receiver- 
ship clause,  the  court  would  not  appoint  a  receiver. 
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A  purchaser  at  foreclosure  is  entitled  to  the  rents  from  the  date 
of  delivery  of  the  deed,  and  where  a  receiver  has  been  appointed 
and  has  collected  rent  payable  in  advance,  it  was  held  that  the 
receiver  was  entitled  only  to  so  much  thereof  as  had  actually 
accrued  when  the  deed  was  delivered,  and  on  a  hearing  upon  an 
application  by  the  purchaser  for  an  apportionment  of  the  rent,  the 
owner  of  the  equity  of  redemption  may  be  entitled  to  be  heard. 
Cowan  V.  Arnold,  35  St.  Rep.  134. 

A  receiver  of  rents  will  not  be  appointed  in  foreclosure  unless  it 
is  shown  that  the  rent  is  inadequate  security,  even  though  the  mort- 
gage provides  for  the  appointment  of  a  receiver  on  default.  Brick 
V.  Eornlech,  19  Misc.  218,  43  Supp.  301. 

In  the  absence  of  allegations  as  to  insufficiency  of  the  security  a 
receiver  of  rents  will  not  be  appointed  in  an  action  of  foreclosure, 
although  the  mortgage  provides  that  one  may  be  appointed.  Jarvis 
V.  McQuaide,  24  Misc.  17,  53  Supp.  97. 

Although  the  mortgage  contains  a  covenant  permitting  a  receiver 
of  rents  to  be  appointed  without  regard  to  the  solvency  of  the 
mortgagor  or  value  of  the  premises,  receiver  will  not  be  appointed 
where  security  of  the  mortgagee  does  not  require  it.  United  States 
Life  Ins.  Co.  v.  Ettinger,  32  Misc.  378,  66  Supp.  1. 

What  facts  are  necessary  to  authorize  a  receiver,  where  the 
mortgage  authorized  the  appointment  of  a  receiver  for  the  rents 
and  profits  on  default,  is  considered  in  Browning  v.  Sire,  56  App. 
Div.  399,  67  Supp.  798. 

A  receiver's  clause  in  a  mortgage  does  not  operate  to  give  an 
absolute  right  to  have  a  receiver  appointed  on  foreclosure.  Eid- 
litz  V.  Lancaster,  40  App.  Div.  446,  59  Supp.  54. 

But  where  the  mortgage  specifically  assigns  the  rent  in  case  of 
default,  a  receiver  will  be  appointed  irrespective  of  insolvency  or 
insecurity.     Butler  v.  Eraser,  57  Supp.  900. 

Where  a  bond  and  mortgage  contained  a  clause  pledging  the 
rents  and  profits  of  the  mortgaged  premises  in  case  of  default,  the 
mortgagee  is  entitled  to  a  receiver  pendente  lite  without  showing 
inadequacy  of  the  security.  Sage  v.  Mendelson,  42  Misc.  137,  85 
Supp.  1008. 

Where  a  mortgage  provides  for  assignment  of  rents  to  the  mort- 
gagee on  default,  a  lessee  of  the  mortgagor,  who  became  such  after 
default,  and  paid  his  rent  in  advance,  cannot  enjoin  a  receiver  of 
the  premises  from  collecting  rent,  as  the  lessee  is  charged  with 
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notice  of  the  rights  of  the  mortgagee.    Moll  v.  McKeon,  35  Misc. 
551,  71  Supp.  1127. 

On  motion  for  the  appointment  of  a  receiver  of  rents  and  profits, 
claims  of  the  respective  mortgagees  to  the  rent  under  successive 
mortgages  should  not  be  adjudicated.  Putnam  v.  Henderson, 
Hull  &  Co.,  49  App.  Div.  361,  63  Supp.  250,  modifying  Putnam 
v.  McAllister,  57  Supp.  404. 

A  temporary  receiver  appointed  in  a  foreclosure  action  is  entitled 
to  possession  of  the  premises  and  to  an  order  for  their  surrender, 
although  service  upon  the  owner  by  publication  has  not  been  com- 
pleted and  defendant  has  not  appeared  in  the  action.  Citizervs' 
Savings  Bank  v.  Wilder,  11  App.  Div.  63,  42  Supp.  481. 

Where  such  a  receiver  is  appointed,  the  plaintiff  is  only  entitled 
to  the  rents  in  case  a  deficiency  results  upon  the  sale.  Harris  v. 
Taylor,  22  App.  Div.  109,  47  Supp.  913. 

Where  the  court  in  an  action  for  the  foreclosure  of  a  mortgage 
executed  by  a  corporation,  upon  the  petition  of  the  directors  of 
the  corporation  shov^ing  its  insolvency,  grants  an  order  appointing 
a  temporary  receiver  of  the  property,  and  restraining  the  further 
prosecution  of  the  foreclosure  action,  it  may  require  the  receiver 
to  retain  a  sum  equal  to  the  interest  of  the  mortgage.  Matter  of 
Busch  Brewing  Co.,  41  App.  Div.  204,  58  Supp.  812. 

A  provision  in  a  mortgage  requiring  eight  days'  notice  of  motion 
for  a  receiver  does  not  apply  to  an  application  for  a  receiver  on 
the  ground  of  inadequacy  of  security.  Putnam  v.  McAllister,  57 
Supp.  404. 

Where  an  order  of  publication  has  been  granted  under  §  438 
against  the  owner  of  the  mortgaged  premises,  the  court  has  juris- 
diction under  §  414  to  grant,  without  notice  to  the  owner,  an  order 
appointing  a  receiver  of  the  rents,  issues  and  profits  of  the  prem- 
ises.    Fletcher  v.  Krupp,  35  App.  Div.  586,  65  Supp.  146. 

Where  the  lessee  of  premises,  who  was  a  defendant,  after  taking 
appeal  from  an  order  appointing  a  receiver  of  rents  and  profits, 
hut  before  the  appeal  has  been  determined,  institutes  summary 
proceedings  to  evict  his  sub-tenants  for  non-payment  of  rent,  is 
guilty  of  contempt,  but  the  fact  that  he  acted  under  the  advice  of 
counsel  should  be  taken  into  consideration  in  determining  his 
punishment.     Coffin  v.  Burstein,  68  App.  Div.  22,  74  Supp.  274. 

A  receivership  created  in  an  action  for  foreclosure  of  a  third 
mortgage  may  be  extended  to  cover  the  second  mortgage  in  an 
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action  to  foreclose  it,  where  it  is  doubtful  if  the  security  is  ade- 
quate.    Putnam  v.  McAllister,  57  Supp.  404. 

The  right  of  a  prior  mortgagee  to  the  rents  under  an  assignment 
thereof  from  the  mortgagor  is  superior  to  that  of  the  junior  mort- 
gagee under  an  order  appointing  a  receiver  in  an  action  to  fore- 
close the  junior  mortgage,  made  without  notice  to  the  prior 
mortgagee.  Harris  v.  Taylor,  35  App.  Div.  462,  54  Supp.  864, 
appeal  dismissed,  159  N.  Y.  533. 

A  subsequent  receivership  in  an  action  to  foreclose  a  prior  mort- 
gage supersedes  a  former  receivership  under  a  junior  mortgage. 
Hennessey  v.  Sweeney,  28  Civ.  Pro.  K.  332,  57  Supp.  901. 

Where  a  purchaser  assumes  payment  of  a  mortgage,  and  is 
unable  to  pay  all  of  the  purchase  price,  agreeing  to  allow  the  ven- 
dor to  occupy  the  premises  until  a  certain  date,  and  to  credit  the 
rent  in  full  to  that  time,  a  receiver  of  rents  appointed  in  a  subse- 
quent action  to  foreclose  the  mortgage  is  not  entitled  to  rent  during 
said  period.     Lawrence  v.  Conlon,  26  Misc.  44,  56  Supp.  345. 

A  tenant  under  a  lease  subsequent  to  a  mortgage  authorizing 
appointment  of  a  receiver  to  collect  rents  in  an  action  to  foreclose, 
is  liable  to  the  receiver  for  the  value  of  the  occupation  after  the 
receiver's  appointment,  though  as  against  the  landlord  the  tenant 
has  an  oifset.     Derby  v.  Brandt,  99  App.  Div.  257,  90  Supp.  980. 

Where,  on  an  application  for  a  receiver,  it  appears  that  the 
value  of  the  mortgaged  property  is  probably  less  than  the  mort- 
gage debts  and  taxes,  a  receiver  should  be  appointed.  Browning 
v.  8tacey,  52  App.  Div.  626,  65  Supp.  203. 

Where  mortgaged  premises  are  insufficient  to  pay  the  lien  and 
the  persons  responsible  for  any  deficiency  are  insolvent,  the  plain- 
tiff is  entitled  to  a  receiver  of  the  rents  of  the  mortgaged  premises, 
although  by  reason  of  an  extension  of  time  of  the  payment  of  the 
principal,  the  interest  only  can  be  collected  in  the  action,  the 
time  within  which  the  interest  would  become  due  not  having 
expired  at  the  time  suit  was  brought.  Veerhoff  v.  Miller,  30  App. 
Div.  355,  51  Supp.  1048. 

In  Bradley  &  Currier  Co.  v.  Hofmann,  70  App.  Div.  77,  74 
Supp.  1076,  it  was  held  that  under  the  circumstances  of  that  case 
a  third  mortgagee  could  not  defeat  the  rights  of  the  first  and  second 
mortgages  in  the  rents  by  the  appointment  of  a  receiver  without 
notice  to  them. 

Where  a  tenant  of  mortgaged  premises  was  in  possession  prior  to 
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the  commencement  of  a  foreclosure  action,  to  which,  he  was  not  a 
.party,  the  court  in  the  foreclosure  suit  cannot  compel  him  by 
order  to  pay  rent  to  receiver  appointed  therein,  such  rent  being 
only  recoverable  in  an  action  against  him.  American  Mortgage 
Co.  V.  Sire,  103  App.  Div.  396,  92  Supp.  1082. 

A  receiver  in  foreclosure  is  not  bound  by  an  oral  agreement  be- 
tween the  mortgagor  and  the  tenant  of  the  premises.  Dow  v. 
Nealis,  47  Misc.  153,  93  Supp.  379. 

In  the  absence  of  any  direction  in  the  order  appointing  receiver 
in  foreclosure,  it  cannot  be  assumed  that  such  order  conferred  on 
him  a  greater  authority  than  that  usually  conferred  on  receivers 
appointed  pendente  lite  to  preserve  property  until  the  determi- 
nation of  the  action.     Dow  v.  Nealis,  47  Misc.  153,  93  Supp.  379. 

Where  the  mortgage  does  not  contain  a  clause  for  the  appoint- 
ment of  receiver,  a  receiver  of  the  rents  and  profits  pendente  lite 
will  not  be  appointed,  unless  it  is  shown  that  the  mortgage  cannot 
meet  a  deficiency  judgment  and  that  the  property  is  not  worth 
the  incumbrance.  Welche  v.  Schoenberg,  45  Misc.  126,  91  Supp. 
880. 

Where  a  mortgage  contained  a  provision  entitling  the  mortgagee 
to  a  receiver  pending  foreclosure,  and  it  appeared  that  it  was  a 
second  mortgage  and  that  the  party  in  possession  refused  to  pay 
the  interest  and  taxes  and  was  in  receipt  of  the  rents,  there  was 
doubt  whether  the  security  was  adequate,  a  receiver  will  be 
appointed.     Thomas  v.  Davis,  90  App.  Div.  1,  85  Supp.  661. 

Where  defendant  before  answer  had  demanded  that  the  trial  of 
the  action  be  changed  to  the  county  in  which  the  mortgage  property 
was  situated,  and  the  five  days  allowed  plaintiff  to  consent  to  such 
demand  had  not  expired,  a  motion  for  the  appointment  of  a  tempo- 
rary receiver,  made  in  the  county  where  the  action  was  then  pend- 
ing, was  denied.  Such  application  must  be  made  in  the  county 
where  the  action  is  triable.  Knickerhocher  Triist  Co.  v.  Oneonta, 
C.  &  R.  S.  By.  Co.,  41  Misc.  204,  83  Supp.  930. 

A  receiver  for  mortgaged  premises  should  not  be  appointed  with- 
out notice  to  the  owner  of  the  property,  and  order  made  without 
such  notice  was  held  to  be  void,  and  the  rents  collected  by  such 
receiver  directed  to  be  paid  over  to  the  owner.  Dazian  v.  Meyer, 
66  App.  Div.  575,  73  Supp.  328. 

Where  there  are  two  mortgages  executed  by  different  mort- 
gagors on  a  leasehold,  the  first  mortgagor  having  conveyed  to  a 
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grantee,  who  assumed  payment  of  the  mortgage,  and  the  holder  of 
the  first  mortgage  refuses  to  sell,  a  receiver  should  be  appointed 
to  collect  the  rents  and  apply  to  the  payment  of  the  first  mortgage. 
Howard  v.  Bobbins,  67  App.  Div.  245,  73  Supp.  172,  affirmed, 
170  N.  Y.  498. 

One  who,  after  a  mortgage  has  been  recorded  which  contains  a 
provision  in  case  of  default  and  the  appointment  of  a  receiver  of 
the  rents  and  profits,  takes  the  lease  of  the  premises  when  the 
mortgagor  is  not  in  default  and  pays  rent  in  advance,  does  so  sub- 
ject to  the  rights  of  the  mortgagee  upon  default  to  foreclose  the 
mortgage  and  procure  the  appointment  of  a  receiver  of  the  rents 
and  profits.  Fletcher  v.  McKeon,  71  App.  Div.  278,  75  Supp. 
817. 

A  receiver  appointed  in  supplementary  proceedings  is  not  en- 
titled to  notice  of  application  for  a  receiver  of  the  rents  and  profits 
in  foreclosure,  as  he  is  not  an  adverse  party  within  the  meaning 
of  the  Code,  and  the  receiver  in  foreclosure  has  a  right  to  such 
rents  and  profits  superior  to  that  of  a  receiver  of  the  property  of 
the  owner  in  supplementary  proceedings.  Grover  v.  McNeeley, 
72  App.  Div.  575,  76  Supp.  559. 

A  receiver  cannot  be  appointed  in  foreclosure  without  notice  to 
the  owner  of  the  equity  of  redemption,  when  not  in  default,  except 
where  an  order  has  been  made  for  service  of  the  summons  by  publi- 
cation.    Coleman  v.  Goodman,  37  Misc.  517,  75  Supp.  973. 

The  appointment  of  a  receiver  in  foreclosure  is  within  the  dis- 
cretion of  the  court,  even  where  the  mortgage  provides  for  the 
appointment  of  a  receiver.  N.  Y.  Building  Loan  Banking  Co.  v. 
Begly,  75  App.  Div.  308,  77  Supp.  169. 

Where  on  motion  for  a  receiver  the  moving  papers  do  not  show 
clearly  that  the  mortgaged  property  is  insuffieient  to  satisfy  plain- 
tiff's claim,  it  is  proper  to  deny  the  application.  N.  Y.  Building 
Loan  Co.  v.  Begly,  75  App.  Div.  308,  77  Supp.  169. 

When  in  an  action  to  foreclose  a  purchase-money  mortgage,  a 
receiver  of  the  rents  and  profits,  who  is  authorized  to  lease  the 
premises,  continues  the  lease  to  the  tenant  then  in  possession  in 
consideration  of  an  agreement  by  the  tenant  to  expend  money  in 
repairs,  the  court  is  without  jurisdiction  to  order  a  summary  can- 
cellation of  the  lease.  Witthaus  v.  Capstick,  117  App.  Div.  212, 
102  Supp.  166. 
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Sub.  9.  Costs. 
If  a  tender  is  made  before  judgment,  either  party  may  apply 
to  the  court  to  fix  the  amount  of  costs.  Barlow  v.  Cleveland, 
1-6  How.  364;  Pratt  v.  Bamsdell,  16  How.  59;  Stevens  v. 
Yeriane,  2  Lans.  90 ;  Morris  v.  Wheeler,  45  IST.  Y.  708.  It  has 
been  held  that  the  provision  of  the  Code  relating  to  tender  does 
not  apply  to  equity  cases.  N.  Y.  Fire,  etc.,  Co.  v.  Burrell,  9 
How.  398.  But  the  costs  must  be  tendered  to  avail  defendant  in 
an  answer  of  tender.  Eaton  v.  Wells,  82  IST.  Y.  576.  It  is  said 
tender  does  not  cut  off  the  right  to  an  allowance.  Astor  v. 
Palache,  49  How.  231.  See  9  How.  398,  supra.  An  offer  of 
judgment  may  be  made,  as  in  any  other  action,  in  a  foreclosure 
case,  where  judgment  is  aksed  for  deficiency.  Bathgate  v.  Haskin, 
63  K  Y.  261.  See,  however,  Penfield  v.  James,  56  N.  Y.  659. 
Costs  are  in  the  discretion  of  the  court  under  §  3230.  Beimer 
v.  Dedericlc,  4  Week.  Dig.  230;  Church  v.  Kid,  3  Hun,  254; 
Lessee  v.  Ellis,  13  Hun,  657;  Morris  v.  Wheeler,  45  K  Y.  708; 
Newcomb  v.  Hale,  12  Abb.  N.  C.  338.  One  who  unreasonably 
defends  may  be  charged  with  costs.  O'Hara  v.  Brophy,  24  How. 
379 ;  BarJcer  v.  Burton,  67  Barb.  458 ;  Oallagher  v.  Egan,  2  Sandf. 
742 ;  Jones  v.  Phelps,  2  Barb.  Ch.  360.  And  costs  will  ordinarily 
Ipe  granted  to  the  mortgagee  out  of  the  fund.  See  v.  Manhattan 
Co.,  1  Paige,  48 ;  Vroom  v.  Ditmas,  4  Paige,  526 ;  Boyd  v.  Dodge, 
10  Paige,  42;  Chamberlain  v.  Dempsey,  36  IST.  Y.  144.  Where 
one  has  been  made  a  defendant  improperly  he  may  have  costs 
against  plaintiff.  Nelson  v.  Montgomery,  1  Edw.  657 ;  Millaudon 
V.  Brugiere,  11  Paige,  163 ;  Rosa  v.  Jenkins,  31  Hun,  384.  It  is 
not  error  to  allow  costs  in  foreclosure  cases  to  defendants  who 
are  successful  in  defeating  a  judgment  for  deficiency,  or  in  re- 
ducing the  amount  claimed  to  be  due  upon  the  mortgage.  Bockes 
v.  Hathom,  17  Hun,  87,  affirmed,  78  N.  Y.  222.  But  the  court 
will  not  impose  costs  where  parties  intervene  for  good  cause, 
although  unsuccessful.  West  v.  West,  etc.,  Co.,  7  St.  Kep.  386. 
Although  costs  in  actions  of  foreclosure  are  in  the  discretion  of 
the  court,  yet  if  it  appears  that  such  discretion  has  been  exercised 
under  an  erroneous  view  of  the  law  affecting  the  rights  of  the 
parties,  it  is  the  duty  of  the  Appellate  Court  to  correct  the  error. 
Morris  v.  Wheeler,  45  IST.  Y.  708.  The  plaintiff  is  entitled,  as  a 
matter  of  right,  to  the  percentages  given  by  §  3252  of  the  Code. 
Hunt  V.  Middlebrooh,  14  How.  300.     But  they  are  not  taxable  to 
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defendant.  Downing  v.  Marshall,  37  IN".  Y.  380;  Williams  v, 
Hernon,  13  Abb.  297. 

It  is  held  in  Rosa  v.  Jenkins,  31  Hun,  384,  and  O'Neil  v.  Gray, 
39  Hun,  566,  that  only  two  and  a  half  per  cent,  extra  allowance 
can  be  given  in  foreclosure.  It  was  so  held  under  the  old  Code 
in  Hunt  v.  Chapman,  62  ~S.  Y.  333 ;  Smythe  v.  Bowe,  Abb.  Ann. 
Dig.  1882,  page  111.  But  see  Boches  v.  Hathorn,  17  Hun,  87. 
The  allowance  may  be  made  on  application  for  judgment,  and 
special  notice  is  not  necessary.  Walsh  v.  Weidenfield,  3  Daly, 
334.  Allowance  should  not  be  granted  before  amount  due  is 
computed.  Citizens'  Savings  Bank  v.  Bauch,  17  St.  Rep.  79. 
An  allowance  may  be  made  on  final  judgment  on  demurrer.  Mc- 
Donald V.  Mallory,  46  Super.  Ot.  58;  De  Stuckle  v.  Tehuantepec 
B.  B.  Co.,  30  Hun,  34.  As  to  amount  of  costs  which  may  be 
taxed  on  default,  see  Armstrong  v.  Burdock,  17  Alb.  L.  J.  429. 
A  defendant  against  whom  no  demand  is  made  for  a  personal 
judgment  is  not  allowed  costs.  McBoberts  v.  Pooley,  12  St.  Rep. 
107.  The  following  portion  of  §  3252  regulates  the  percentages 
to  be  allowed  where  only  a  portion  of  the  mortgage  debt  is  due : 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  where  a  part  of  the 
mortgage  debt  is  not  due,  if  the  final  judgment  directs  the  sale  of  the  whole 
property,  as  prescribed  in  section  1637  of  this  act,  the  percentages,  specified  in 
this  section,  must  be  computed  upon  the  whole  sum  unpaid  upon  the  mortgage. 
But  if  it  directs  the  sale  of  a  part  only,  as  prescribed  in  section  1636  of  this 
act,  they  must  be  compiited  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder,  or  a  part 
thereof,  the  percentages  must  be  computed  upon  the  amount  then  due;  but 
the  aggregate  of  the  percentages  shall  not  exceed  the  sum  which  would  have 
been  allowed,  if  the  entire  sum  secured  by  the  mortgage  had  been  due,  when 
final  judgment  was  rendered. 

A  finding  by  a  referee  that  the  plaintiff  have  his  costs  of  this 
action  in  foreclosure  does  not  authorize  the  entry  of  costs  person- 
ally against  any  one.     Case  v.  Mannis,  33  St.  Hep.  44. 

An  order  should  not  be  made  granting  an  extra  allowance 
before  the  amount  upon  which  it  is  to  be  computed  has  been  fixed 
and  determined  and  without  giving  any  percentage  to  be  awarded. 
Citizens'  Savings  Bank  v.  Bauer,  14  Civ.  Pro.  K.  340. 

A  leasehold  interest  is  not  real  property  and  an  action  to  fore- 
close the  mortgage  thereon  is  therefore  not  within  the  restrictions 
as  to  extra  allowances  in  subdivision  1  of  §  3253  of  the  Code. 
Huntington  v.  Moore,  36  St.  Rep.  541. 

The  expense  of  obtaining  an  unofficial  search  of  title  is  not 
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taxable  as  an  item  of  disbursement  in  foreclosure.  It  is  not  a 
necessary  expense  taxable  according  to  the  practice  of  tbe  court 
or  by  express  provision  of  law  within  the  meaning  of  §  3259  with 
reference  to  the  disbursements  which  may  properly  be  included  in 
a  bill  of  costs.  Equitable  Life  Assurance  Co.  v.  Hughes,  125 
N.  Y.  106.  An  offer  of  judgment  may  be  made  in  an  action  of 
foreclosure,  and  such  offer  will  cut  off  the  right  to  an  extra  allow- 
ance.   Astor  V.  Palache,  49  How.  231. 

On  sale  in  foreclosure  in  the  city  and  county  of  New  York  the 
fees  of  the  referee  are  governed  by  Laws  of  1882,  chap.  410, 
and  he  is  entitled  to  charge  the  same  rates  as  prescribed  in  such 
section  in  case  of  sales  by  the  sheriff  of  said  city  and  county.  Har- 
rington V.  Bayles,  40  Misc.  388,  82  Supp.  379. 

It  is  further  held  that  the  compensation  of  a  referee  in  fore- 
closure in  the  city  and  county  of  New  York,  including  commis- 
sions, cannot  exceed  $50,  unless  the  property  sells  for  $10,000  or 
upward.  Further,  that  there  is  no  statutory  provision  for  paying 
auctioneer's  fees  for  adjournments  of  the  sale  of  real  estate  on 
foreclosure;  and  further,  that  where,  on  foreclosure,  the  owner  of 
the  equity  pays  the  judgment  before  sale,  the  referee  is  entitled  to 
no  commission  and  no  fees  except  for  receiving  the  order  of  sale 
and  posting  the  notices  thereof,  and  attending  and  adjourning  the 
sale  not  exceeding  three  times. 

A  referee  who  has  sold  on  foreclosure  and  collected  over  $1,000 
is  entitled  to  a  fee  of  $50  for  the  sale,  although  the  sale  falls 
through  because  the  title  proved  unmarketable  by  reason  of  defect 
of  parties.  The  referee  cannot  obtain  his  fees  by  motion  in  the 
action,  but  his  remedy  is  by  action  to  recover  them.  Hover  v. 
Hover,  25  Misc.  95,  54  Supp.  693. 

The  statute  allowing  the  referee  to  receive  additional  compen- 
sation where  the  property  sells  for  more  than  $10,000  applies 
only  where  the  referee  actually  receives  more  than  that  sum  and 
becomes  accountable  therefor.  Metropolitan  Life  Insur.  Co.  v. 
Bendheim,  59  Supp.  793. 

A  referee  in  foreclosure  is  not  entitled  to  more  than  $10  com- 
missions allowed  by  §  3297  where  it  appears  that  such  commis- 
sions are  based  upon  a  sum  bid  by  a  party  and  applied  upon  that 
party's  demand,  as  fixed  by  the  judgment,  without  being  paid 
to  the  referee.  Kard  v.  Bergman,  97  App.  Div.  118,  89  Supp. 
693. 
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In  an  action  to  foreclose,  the  usual  notice  that  plaintiff  would 
apply  for  the  relief  demanded  in  the  complaint  is  sufficiently 
brought,  without  further  notice  to  entitle  plaintiff  to  apply  for 
allowance  provided  for  by  §  3253.  Badger  v.  Johnson,  106  App. 
Div.  237,  94  Supp.  421. 

The  Code,  §  3253,  permits  two  and  one-half  per  cent  allowance 
upon  the  rendition  of  judgment  in  the  foreclosure  suit,  although 
no  defence  has  been  interposed  and  the  judgment  has  been  taken 
by  default.  Badger  v.  Johnston,  106  App.  Div.  237,  94  Supp. 
421. 

An  action  to  foreclose  a  mortgage  on  real  property  and  fixtures^ 
although  difficult  and  extraordinary,  held  to  be  within  the  pro- 
visions of  subdivision  1  of  §  3253,  limiting  an -extra  allowance  to 
$200.  Waterhury  v.  Tuclcer  &  Garter  Cordage  Co.,  152  K  Y. 
610. 

But  the  effect  of  the  amendment  to  §  3253,  relative  to  an  extra 
allowance,  was  to  permit  the  court  to  allow  more  than  $200  addi- 
tional costs  in  a  mortgage  foreclosure  suit  of  a  difficult  and  extraor- 
dinary nature.  Long  Island  Loan  and  Trust  Co.  v.  Long  Island 
City  &  N.  E.  Co.,  85  App.  Div.  36,  82  Supp.  644,  affirmed  with- 
out opinion,  178  N.  T.  588. 

Where  an  action  for  foreclosure  has  been  referred  for  hearing 
and  determination,  the  failure  of  the  referee  to  award  costs  is 
equivalent  to  a  refusal  to  do  so,  and  in  such  case  the  Special  Term 
has  no  power  to  review  his  report  for  the  purpose  of  allowing 
costs.  Where  plaintiffs  have  failed  to  sustain  more  than  half  their 
claim,  it  is  proper  to  deny  them  costs.  Stevens  v.  Weiss,  25  Misc. 
457,  55  Supp.  562. 

The  referee  is  not  entitled  to  additional  compensation  in  every 
case  where  the  property  sells  for  more  than  $10,000,  but  only  in 
exceptional  cases  where  he  has  had  more  than  the  ordinary  amount 
of  labor.  Dime,  Savings  Bank  of  Brooklyn  v.  Pettit,  59  Supp* 
794. 

Where  an  interlocutory  judgment  awards  costs  but  does  not  fix 
the  amount  thereof  or  appoint  a  referee  to  sell,  the  court  may 
subsequently  appoint  a  referee  and  grant  an  extra  allowance,  al- 
though one  of  the  parties  has  died  in  the  meantime.  Wasson  v. 
Hoff,  27  Misc.  55,  57  Supp.  953. 

An  offer  by  defendant  to  allow  judgment  of  foreclosure  and 
sale  for  a  certain  sum  "  with  costs  to  be  taken  against  him  "  does 
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not  permit  the  entry  of  a  personal  judgment  against  the  defend- 
ant, and  where  plaintiff  is  entitled  to  such  personal  judgment  the 
offer,  if  not  accepted,  is  not  effective  to  give  the  defendant  the 
costs  thereafter  accruing.  Rollins  v.  Barnes,  23  App.  Div.  240, 
48  Supp.  779. 

When  the  trustee  of  a  mortgage  given  to  secure  bonds  sues  to 
foreclose  at  the  instance  of  a  sole  bondholder  who  is  financially 
irresponsible,  and  the  mortgagor  claims  that  the  issue  of  the  bonds 
was  procured  by  fraud,  the  trustee  should  be  required  to  give 
security  for  costs. 

The  discretion  to  require  security  for  costs  under  §  3271  is 
lodged  in  the  Appellate  Division  as  well  as  in  the  Special  Term. 
Eagar  v.  Radam  Microbe  Killer  Co.,  119  App.  Div.  839. 

AETICLE  VII. 

BBrEHElTCE  TO   COMiPTrTE  AmOUNT  DtTE. 

Su6d.  I.    Order  of  reference,  735. 

Rule  60.  Failure  to  answer  on  mortgage  foreclosure,  reference,  judgment 

on,  735- 
Rule  79.  Referee,  who  maybe,  736. 
Subd.  2.  Duties  and  report  of  referee,  739. 

Sub.  1.     Order  of  Keference. 

Rnle  60.  Failure  to  ansiFer  on  mortgage  foreclosnre;  reference; 
judgment  on. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer  within 
the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff,  as  stated  in  the 
complaint,  is  admitted  by  the  answer,  the  plaintiff  may  have  an  order  refer- 
ring it  to  some  suitable  person  as  referee  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incumbrancers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether  the  mortgaged  prem- 
ises can  be  sold  in  parcels,  if  the  whole  amount  secured  by  the  mortgage  has 
not  become  due.  If  the  defendant  is  an  infant,  and  has  put  in  a  general 
answer  by  his  guardian,  or  if  any  of  the  defendants  are  absentees,  the  order 
of  reference  shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have  been  made,  and 
to  compute  the  amount  due  on  the  mortgage  preparatory  to  the  application 
for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant  within  the  time  allowed  for  that 
purpose,  or  any  answer  denying  any  material  facts  of  the  complaint,  the 
plaintiff,  after  the  cause  is  in  readiness  for  trial,  as  to  all  the  defendants,  may 
apply  for  judgment,  at  any  Special  Term,  upon  due  notice  to  such  of  the 
defendants  as  have  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff  in  such  case,  when  he  moves  for  judgment,  must  show,  by  affi- 
davit or  otherwise,  whether  any  of  the  defendants  who  have  not  appeared  are 
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absentees,  and,  if  so,  he  must  produce  the  report  as  to  the  proof  of  the  facts 
and  circumstances  stated  in  the  complaint,  and  of  the  examination  of  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have  been  made. 
And  in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judgment,  must 
show  by  affidavit,  or  by  the  certificate  of  the  clerk  of  the  county  in  which  the 
mortgaged  premises  are  situated,  that  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  thereto,  the  object  of  the  action,  and  a 
description  of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage  and  the  parties  thereto,  and  the  time  and  place  of  recording  the 
same,  has  been  filed  at  least  twenty  days  before  such  application  for  judg- 
ment, and  at  or  after  the  time  of  filing  of  the  complaint,  as  required  by  law. 

Rule  79.  Referee,  irbo  may  be. 

Except  in  eases  provided  for  by  section  1011  of  the  Code  of  Civil  Procedure, 
no  person,  unless  he  is  an  attorney  of  the  court  in  good  standing,  shall  be 
appointed  sole  referee  for  any  purpose  in  any  pending  action  or  proceeding. 
Nor  shall  any  person  be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney  or  counsel  of  the  party  in  whose  behalf  such  application  for  such 
appointment  is  made,  or  who  is  in  any  way  connected  in  business  with  such 
attorney  or  counsel,  or  who  occupies  the  same  ofBce  with  such  attorney  or 
counsel. 

Under  Code  of  Civil  Procedure,  §  90,  no  person  holding  the 
office  of  clerk,  deputy  clerk,  special  deputy  clerk  or  assistant  in  the 
clerk's  office  of  a  court  of  record  or  of  the  Surrogate's  Court  in 
either  New  York  or  Kings  county  can  be  appointed  referee  except 
by  consent.  In  Kings  county,  all  sales  made  under  Laws  1876, 
chapter  439,  must  be  made  by  the  sheriff,  except  where  he  is  a 
party  or  both  parties  agree  to  the  appointment  of  a  referee.  Kerri- 
gan V.  Force,  9  Hun,  185,  affirmed,  68  IST.  Y.  381.  But  a  sale  so 
made  in  that  county  is  not  invalid,  and  the  purchaser  obtains  a 
good  title.  Dickinson  v.  Dickey,  14  Hun,  617 ;  Abbott  v.  Curran, 
98  N.  Y.  665. 

The  court  cannot,  on  the  appointment  of  a  referee  to  compute, 
direct  that  on  the  coming  in  of  the  report  it  be  confirmed,  and 
usual  judgment  had  for  foreclosure  and  sale,  nor  can  an  extra 
allowance  be  granted  in  such  order.  Citizens'  Savings  Bank  v. 
Bauer,  14  Civ.  Pro.  E.  340. 

An  order  of  reference  is  in  due  form  which  directs  the  referee 
to  examine  the  plaintiff  as  to  the  truth  of  the  allegations  of  the 
complaint  where  it  was  averred  that  no  payments  had  been  made 
and  plaintiff  so  testified  before  the  referee.  Hatfield  v.  Malcolm, 
71  Hun,  51. 

Where  the  defendant  appears  but  fails  to  answer,  and  the  plain- 
tiff gives  due  notice  of  application  to  the  court  for  the  relief  de- 
manded in  the  complaint  or  for  judgment,  the  court  may,  instead 


FOEECLOSUEE.  737 

of  computing  the  amount  due,  refer  it  to  the  clerk  or  some  suit- 
able person  to  compute  the  amount  due  on  such  reference ;  this  is 
not  such  a  new  and  independent  proceeding  as  to  require  new 
notice  to  the  defendant,  nor  need  it  be  executed  in  the  county  in 
which  the  action  is  triable.  Defendants  who  have  not  appeared 
are  not  entitled  to  notice.  Kelly  v.  Searing,  4  Abb.  354.  The 
affidavit  to  obtain  reference  to  compute  amount  due  should  state 
that  no  answer  has  been  received,  whether  moneys  secured  have 
all  become  due  and  payable,  and  whether  any  defendants  are  ab- 
sentees or  infants.  Anonymous,  3  How.  158.  There  can  be  no 
judgment  rendered  against  a  non-resident  defendant  who  does 
not  appear  and  who  has  not  been  personally  served  with  a  sum- 
mons, except  upon  the  report  of  a  referee  as  to  the  truth  of  the 
matters  stated  in  the  complaint.  Corning  v.  Baxter,  6  Paige, 
178.  And  the  reference  and  examintion  must  be  had  though 
there  are  other  defendants  who  appear  and  contest  the  plaintiff's 
claim  and  who  have  a  common  interest  with  such  absentee  in  the 
defense  of  the  action.  Corning  v.  Baxter,  6  Paige,  178 ;  Hill  v. 
McBeynolds,  30  Barb.  490.  Where  an  answer,  interposed  by  an 
infant,  alleges  payment  of  part  of  the  amount  due,  the  issue  thus 
formed  should  be  tried  by  the  court,  or  by  a  referee  appointed 
for  that  purpose,  and  cannot  be  summarily  disposed  of  under  the 
order  of  reference  under  the  rule.  Jackson  v.  Bean,  60  How.  103. 
The  action  cannot  be  referred  while  any  of  the  defendants,  against 
whom  the  plaintiff  seeks  a  judgment  for  a  deficiency,  have  not 
been  served  with  a  summons,  or  have  been  served  only  with  a 
notice  that  no  personal  claim  is  made  against  them  and  have  not 
appeared.     Goodyear  v.  Broohs,  2  Abb.  (IST.  S.)  296. 

Where  a  defendant  interposes  an  answer  raising  a  material  issue 
but  fails  to  appear  at  the  trial,  the  plaintiff  cannot  have  an  order 
of  reference  to  compute  the  amount  due  as  upon  default.  Ex- 
change Fire  Ins.  Co.  v.  Early,  4  Abb.  N.  C.  78.  In  such  case  the 
cause  should  be  placed  on  the  calendar  and  judgment  demanded 
upon  the  pleadings.  Van  Valen  v.  Lapham,  13  How.  Pr.  243 ; 
Boyce  v.  Brown,  7  Barb.  81 ;  Stuyvesant  v.  Browning,  33  IST.  Y. 
Supr.  203. 

The  referee  may  be  required  to  compute  the  amount  due  on 
other  mortgages  in  case  they  are  set  up  in  the  answer,  and  ordered 
to  ascertain  whether  there  are  any  prior  liens  upon  the  premises. 
Actions,  Vol.  1  —  47 
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Chamberlain  v.  Dempsey,  36  N.  Y.  144,  reversing  7  Bosw.  540, 
15  Abb.  Pr.  1. 

An  order  of  reference  of  tbis  character  is  in  the  nature  of  an 
interlocutory  decree  and  must  be  made  by  the  court.  It  is  not 
appealable,  but  is  brought  up  for  review  on  appeal  from  a  final 
judgment.  Roberts  v.  White,  39  Supr.  272 ;  Johnson  v.  Everett, 
9  Paige  Ch.  636 ;  Dickenson  v.  Mitchell,  19  Abb.  Pr.  286 ;  Ubsdell 
V.  Root,  3  Abb.  Pr.  142 ;  Harris  v.  Mead,  16  Abb.  Pr.  257. 

If,  however,  a  reference  is  directed  which  is  unauthorized,  an 
appeal  will  lie.  Cram  v.  Bradford,  4  Abb.  Pr.  193 ;  Whitaker  v. 
Desfosse,  7  Bosw.  678  ;  Chamberlain  v.  Dempsey,  36  E".  Y.  144. 

In  an  action  in  which  some  of  the  defendants  answered  and 
some  of  the  defendants  did  not,  a  reference  was  taken  and  the 
issues  decided  against  defendants,  but  the  amount  due  was  not 
computed.  The  plaintiff  then  applied  for  the  relief  demanded 
in  the  complaint,  on  notice,  and,  no  opposition  being  made,  took 
an  order  of  reference  to  compute  the  amount  due,  and,  after  ob- 
taining the  report,  on  notice,  brought  the  cause  to  a  hearing  and 
took  judgment  of  foreclosure  and  sale.  Held,  that  he  was  regular. 
Hill  V.  McReynolds,  30  Barb.  490. 

As  against  a  non-answering  defendant  in  foreclosure,  it  is  irregu- 
lar to  combine  in  one  reference  the  inquiry  as  to  the  amount  due 
with  the  trial  of  issues  between  the  plaintiff  and  other  defendants, 
and  to  enter  judgment  as  of  course  upon  the  report  without 
application  to  the  court  for  jxidgment  against  the  non-answering 
defendants.  In  a  suit  for  foreclosure  against  defendants  one  of 
them  appeared,  but  failed  to  answer,  while  the  others  joined 
issue.  The  caiise  being  before  the  court  in  its  order  on  the 
calendar,  upon  notice  of  application  for  relief  as  against  non- 
answering  defendant,  there  being  no  one  in  attendance  upon  his 
behalf,  and  upon  notice  of  trial  as  to  the  others,  an  order  of  refer- 
ence of  the  matter  in  controversy  was  made.  The  referee  proceeded 
to  report  not  only  upon  the  issue  in  the  cause  but  upon  the  plain- 
tiff's right  to  relief  as  against  the  non-answering  defendant,  and 
upon  the  report  the  plaintiff  entered  judgment  as  of  course  for  fore- 
closure and  sale,  and  against  the  non-answering  defendant  for  any 
deficiency ;  defendant  moved  to  set  aside  the  judgment  for  irregu- 
larity; held,  that  the  reference  was  regular  as  to  the  defendant 
who  joined  issue ;  that  it  was  irregular  as  to  the  defendant  who  did 
not  answer,  there  being  no  issue  between  him  and  the  plaintiff  to 
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direct  any  other  reference  than  one  to  ascertain  and  report  the 
amount  due,  and  that  the  defect  might  be  cured,  after  judgment 
and  sale,  by  a  reference  to  compute  the  amount  due,  the  judgment 
to  stand  until  the  coming  in  of  the  report,  and  then  to  be  modified 
conformably  thereto.  Cram  v.  Bradford,  4  Abb.  193.  Where 
there  are  absentees,  the  order  should  direct  the  referee,  among 
other  things,  to  take  proof  of  the  facts  set  forth  in  the  complaint, 
and  report  to  the  court ;  plaintiff  must  addiice  legal  proof  — 
secondary  evidence  will  not  answer  —  and  to  report  the  proof  and 
examinations  had  before  him.     Wolcott  v.  Weaver,  3  How,  159. 

Sub.  2.     Duties  and  Eeport  of  Beferee. 

A  referee  to  compute  the  amount  due  should  take  the  oath  of 
office.  Exchange  Fire  Ins.  Co.  v.  Early,  i  Abb.  'N.  C.  78,  while 
the  contrary  is  held  in  McGowan  v.  Newman,  4  Abb.  1^.  C.  80. 

The  referee  should  not  act  until  the  order  has  been  actually 
entered  and  a  certified  copy  served  upon  him.  Bonner  v.  Mc- 
Phail,  31  Barb.  106 ;  see  BucMin  v.  Chapin,  53  Barb.  488. 

The  nomination  of  a  referee  by  one  of  the  parties  is  not  an 
irregularity.     White  v.  Coulter,  3  T.  &  C.  608. 

The  referee  cannot  accept  an  afiidavit  as  proof  of  the  amount 
due.     Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  479. 

The  evidence  of  the  witnesses  must  be  signed,  if  the  reference 
is  to  examine  plaintiff,  or  his  agent,  on  oath,  as  to  payments  under 
Kule  30,  which  requires  that,  in  references  other  than  for  the  trial 
of  the  issues  in  an  action,  or  for  computing  the  amount  due  in 
foreclosure  cases,  the  testimony  of  the  witnesses  must  be  signed  by 
them,  and  the  report  of  the  referee  filed  with  the  testimony.  '  If 
the  plaintiff  is  a  corporation,  its  officers  should  be  examined,  in 
a  proper  case,  as  to  the  payments  which  ought  to  be  credited  on 
the  mortgage.  Ontario  Bank  v.  Strong,  2  Paige,  301.  In  case 
of  infants  or  absentees,  the  plaintiff  must  prove  his  debt  before 
the  reference,  in  the  same  manner  as  if  nothing  had  been  admitted 
in  the  answer.  Mills  v.  Denrvis,  3  Johns.  Ch.  367.  Husband 
and  wife  may  testify  for  each  other  on  the  reference.  Laing  v- 
Titus,  18  Abk  388. 

The  first  duty  of  the  referee  under  the  statute,  aside  from  com- 
puting the  amount  due,  is  to  ascertain  whether  the  mortgaged 
premises  are  so  situated  that  they  can  be  sold  in  parcels,  without 
injury  to  the  interests  of  the  parties.     The  inquiry  is,  how  can  the 
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mortgaged  premises  be  sold  so  as  to  realize  the  most  money  ?  The 
benefit  mentioned  and  intended  by  the  statute  is  a  benefit  to  all 
parties.  The  court  will  look  at  the  pleadings  and  other  papers 
before  it  on  the  hearing,  aside  from  the  report  of  the  referee,  in 
determining  the  manner  of  sale.  Gregory  v.  Campbell,  16  How. 
417.  The  referee,  in  case  the  premises  can  be  sold  to  advantage 
in  parcels,  should  report  that  fact  together  with  the  order  of  sale. 
Ferguson  v.  Kimball,  3  Barb.  Ch.  616 ;  Eathbone  v.  Clark,  9 
Paige  Ch.  648 ;  Perrine  v.  Striker,  7  Paige  Ch.  598 ;  Erie  Co. 
Savings  Bank  v.  Boop,  48  N.  Y.  292.  As  to  provision  for  sale  in 
parcels,  see  Pule  61 ;  also  §  1678.  In  an  action  to  foreclose  twelve 
mortgages  made  to  secure  future  advances,  the  trial  judge  found 
all  the  facts  for  the  plaintiff,  and  ordered  judgment  in  his  favor; 
but  instead  of  computing  the  amount  due  upon  the  mortgages  in 
court,  which  would  have  occupied  much  time,  sent  it  to  a  referee 
to  make  the  computation.  The  judgment  was  subsequently  ordered 
upon  the  findings  and  decisions  of  the  court  and  the  report  of  the 
referee.    Held,  not  error.    Dow  v.  Lansdel,  10  St.  Pep.  373. 

The  method  of  proving  the  bond  and  mortgage  on  a  reference 
to  compute  the  amount  due  on  faikire  to  answer  is  considered  in 
Knickerbocker  Life  Ins.  Co.  v.  Hill,  16  Abb.  (IST.  S.)  321. 

The  owner  and  holder  of  a  mortgage  may  pay  taxes  remaining 
unpaid  on  mortgaged  premises  in  order  to  protect  the  security, 
although  there  is  no  claiise  in  the  mortgage  authorizing  him  to  do 
so,  and  the  claim  can  be  enforced  as  part  of  the  mortgaged  debt. 
Sidenberg  v.  Ely,  90  N.  Y.  257 ;  Williams  v.  Townshend,  31 IST.  Y. 
414.  The  referee  should  include  the  amount  of  such  taxes, 
assessments  or  liens  of  a  like  nature  and  include  with  interest, 
adding  it  to  the  mortgage  debt.  Bobinson  v.  Byan,  25  N.  Y.  320 ; 
Foure  v.  Winans,  Hopk.  Ch.  283 ;  Burr  v.  Veeder,  3  Wend.  412. 
Where  the  mortgage  contained  a  clause  requiring  the  mortgagor 
to  keep  the  premises  insured,  and  agreeing  that  in  case  of  failure 
to  do  so  the  mortgagee  should  insure,  moneys  paid  by  the  mort- 
gagee for  insurance  will  be  a  charge  on  the  premises  and  may  be 
included  in  the  amount  due;  otherwise  where  there  is  no  such 
agreement  in  the  mortgage.     Faure  v.  Wynans,  Hopk.  Ch.  283. 

The  recital  in  the  bond  and  mortgage  is  evidence  of  its  execu- 
tion. Cooper  V.  Newland,  17  Abb.  342.  In  Knickerbocker  Life 
Ins.  Co.  V.  Hill,  16  Abb.  (IST.  S.)  321,  a  number  of  cases  are  cited 
in  brief  of  counsel  for  appellant,  to  the  point  that  the  mortgage 
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cannot  be  received  in  evidence  until  after  poof  of  the  bond  as 
follows :  Jackson  v.  Blodget,  5  Cow.  206 ;  Jackson  v.  Willard,  4 
Johns.  43;  Langdon  v.  Buel,  9  Wend.  80;  Jackson  v.  Bronson, 
19  Wend.  325;  Oreen  v.  Hart,  1  Wend.  580;  Rose,  v.  Baker,  13 
Barb.  230 ;  Parmalee  v.  Dann,  23  Barb.  461 ;  Cooper  v.  Newland, 
17  Abb.  342;  Merritt  v.  Bartholick,  36  E".  Y.  44.  The  mort- 
gagee must  either  produce  the  bond  or  account  for  its  absence; 
the  want  of  possession  of  the  bond,  unexplained,  will  operate  as 
evidence  of  payment  and  if  payment  be  alleged  as  a  defence,  the 
mortgagee  cannot  succeed.  Bergen  v.  Uriahn,  83  IST.  Y.  49. 
But  the  loss  of  the  bond  may  be  shown,  and  if  there  is  a  pre- 
sumption of  loss,  the  mortgagee  may  have  judgment  of  fore- 
closure and  sale.  Stoddard  v.  Oaylor,  90  N.  Y.  575.  A  bond  of 
indemnity  is  not  required.  Blade  v.  Noland,  12  Wend.  173 ; 
Wright  v.  Wright,  54  E".  Y.  437;  Frank  v.  Wessels,  64  E.  Y. 
155.  But  a  mortgage  may  be  valid  as  to  a  lien  upon  the  land 
without  a  bond.  Gaylord  v.  Knapp,  15  Hun,  87.  And  even 
though  a  bond  is  recited  in  the  mortgage  it  is  competent  to  show 
none  was  ever  executed.  Goodhue  v.  Berrien,  2  Sandf.  Ch.  630 ; 
Bergen  v.  Urhahn,  83  ET.  Y.  49.  As  to  powers  and  duties  of 
referees  to  compute  amount  due,  see  Faure  v.  Winans,  Hopk. 
Ch.  283 ;  and  Harris  v.  Fly,  7  Paige,  421.  In  the  first  case  an 
order  was  made  to  report  as  to  whether  an  agreement  existed 
between  mortgagor  and  mortgagee  that  the  premises  should  be 
insured  at  the  expense  of  the  former.  In  the  latter,  that  on  an 
ordinary  reference,  where  the  complainant's  claim  to  priority  was 
questioned,  the  master  to  compute  the  amount  due  was  not  author- 
ized to  settle  the  priority  as  between  the  parties,  but  must  leave 
it  for  the  decision  of  the  court  upon  the  hearing.  The  amount 
due  on  the  mortgage  for  principal  and  interest  may  be  collected, 
though  it  exceed  the  penalty  of  the  bond.  Mower  v.  Kip,  6 
Paige,  88.  If  taxes  or  rents  have  been  paid  by  mortgagee  they 
can  be  collected.  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ; 
Rohinson  v.  Ryan,  25  N.  Y.  320.  And  the  computation  of  the 
referee  may  be  overruled  by  the  court.  Crine  v.  White,  1  Law 
Bull.  92.  The  report  must  be  confirmed  at  Special  Term. 
Swarthout  v.  Curtis,  4  N.  Y.  415.  And  when  confirmed,  becomes 
the  act  of  the  court.     McGouvern  v.  Newman,  4  Abb.  ET.  C.  80. 

When  a  decree  has  been  made  upon  pleadings  and  proofs  ap- 
pointing a  referee  to  compute  the  amount  due,  to  examine  the 
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plaintiff  as  to  payments,  and  to  take  proof  as  to  the  allegations 
of  the  bill  against  an  absent  defendant,  and  directing  a  sale  of 
the  premises  on  the  confirmation  of  the  report,  the  parties  who 
have  appeared  and  answered  are  concluded  by  such  decree  as  to 
the  issues  and  pleadings,  and  the  referee  has  no  right  to  examine 
as  to  any  facts  except  those  relating  to  payments  on  the  mort- 
gage, nor  to  examine  the  absent  defendant  on  behalf  of  his 
co-defendant  as  to  a  defence  of  fraud  set  up  in  the  answer.  Mc- 
Crachen  v.  Valentine,  9  N.  Y.  42.  If  any  party  has  objections  to 
the  report  of  a  referee  to  compute,  it  is  his  duty  to  file  and  serve 
exceptions,  or  if  any  irregularity  is  alleged,  to  move  to  set  the 
report  aside;  silence  must  be  deemed  acquiescence  in  the  report 
of  the  reference  and  of  the  regularity  of  the  proceedings  before 
him.  Chamberlain  v.  Dempsey,  36  E".  Y.  144.  To  stistain  a 
report  of  sale  it  cannot  be  shown  by  affidavits  as  against  excep- 
tions to  it,  that  the  terms  of  sale  were  different  from  the  report. 
Koch  V.  Pur  cell,  13  J.  &  S.  162. 

The  statement  at  the  conclusion  of  the  report  that  plaintiff  is 
entitled  to  judgment  as  specified  in  the  report,  is  a  sufficient 
direction  where  the  reference  was  to  hear  and  decide.  Albany 
County  Savings  Banh  v.  McCarty,  71  Hun,  227,  24  Supp.  991, 
reversed,  149  IST.  Y.  71. 

The  referee  must  take  testimony  and  report  upon  the  validity 
of  bonds  secured  by  a  mortgage.    BocTces  v.  Hathorn,  20  Hun,  503. 

The  referee  should  report  the  amount  due  even  though  the 
allegation  is  that  a  less  amount  is  due  than  appears  by  the  mort- 
gage. PecTc  V.  N.  Y.  Co.,  85  E".  Y.  246.  The  offering  of  evidence 
by  a  plaintiff  does  not  prevent  his  obtaining  the  benefit  of  any 
admissions  on  the  part  of  the  defendant  by  reason  of  failure  to 
deny  the  allegations  in  the  complaint.  Darling  v.  Brewster,  55 
]Sr.  Y.  667.  The  referee  need  not  set  out  at  length  the  items 
making  up  the  amount  due.  Sidenherg  v.  Ely,  90  ]^.  Y.  257.  It 
is  held  that  where  mortgagee  has  been  compelled  to  pay  rents 
to  preserve  the  property,  the  amount  so  paid  by  him  may  be 
included  in  the  amount  found  due,  where  the  action  is  against  the 
mortgagor  or  against  his  grantee,  with  notice  of  that  fact,  but  not 
in  case  it  is  against  the  grantee. without  such  notice.  Cattlin  v. 
Grissler,  57  IST.  Y.  363;  Robinson  v.  Ryan,  25  IST.  Y.  320. 

The  court  has  control  over  the  computation  and  may  send  the 
report  back  for  further  findings.     Austin  v.  Ahearne,  61  N.  Y.  6. 
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The  report  of  the  referee  should  be  confirmed  by  the  court  and 
hearing  should  be  had  at  Special  Term.  McOowen  v.  Neivman,  4 
Abb.  N.  C.  80;  Swarthout  v.  Curtis,  4  IST.  Y.  415;  Empire  Asso- 
ciation V.  Stevens,  8-  Hun,  515.  Where  the  mortgagee  was  dead 
and  receipts  had  not  always  been  taken  by  the  mortgagors  for 
payments  made,  there  was  positive  testimony  that  deceased  had 
said,  in  order  to  reduce  his  taxes,  that  the  mortgages  were  pretty 
much  all  paid,  and  that  the  defendants  had  paid  their  mortgage 
ofP  to  a  certain  sum  named,  held,  that  the  referee  to  compute  the 
amount  due  had  the  right  to  believe  and  find  as  a  fact  that  the 
sum  named  was  all  that  was  then  due  deceased.  Whitman  v. 
Foley,  36  St.  Eep.  133. 

AETICLE    VIII. 

JUDGMENT. 

Sudd.  I.  Judgment,  the  character  and  extent  of  relief  granted,  743. 

§  1626.   Final fudgment,  what  to  contain,  743. 
Rule  61.  Form  of  judgment  for  sale,  disposition  of  surplus  money,  etc.,  743. 
Subd.  2.  Effect  of  final  judgme7it  and  conveyance,  755. 

§  1632.   Effect  of  conveyance  upon  sale,  755. 
Subd.  3.  Motion  to  vacate  judgment  and  appeal,  763. 

Sub.  1.    Judgment,  the  Character  and  Extent  of  Relief  Granted. 
§  162S.     Rule  61. 

§  1626.  Final  judgment;  Yrhat  Xo  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the  plaintiff 
becomes  entitled  to  final  judgment,  it  must  direct  the  sale  of  the  property 
mortgaged,  or  of  such  part  thereof  as  is  sufficient  to  discharge  the  mortgage 
debt,  the  expenses  of  the  sale  and  the  costs  of  the  action. 

Rnle  61.  Judgment  for  sale  —  form  of  —  disposition  of  surplus 
money  —  selection  of  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description  and 
particular  boundaries  of  the  property  to  be  sold,  so  far,  at  least,  as  the  same 
can  be  ascertained  from  the  mortgage,  shall  be  inserted.  And,  unless  other- 
wise specially  ordered  by  the  court,  the  judgment  shall  direct  that  the  mort- 
gaged premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge  the  mort- 
gage debt,  the  expenses  of  the  sale  and  the  costs  of  the  action,  as  provided  by 
sections  1626  and  1676  of  the  Code,  and  virhieh  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  by  or  under  the  direction  of 
the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff  or  referee 
execute  a  deed  to  the  purchaser;  that  out  of  the  proceeds  of  the  sale,  unless 
otherwise  directed,  he  pay  the  expenses  of  the  sale  as  provided  in  section 
1676  aforesaid,  and  that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount 
of  his  debt,  interest  and  costs,  or  so  much  as  the  purchase  money  will  pay  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney,  for  the 
amount  so  paid,  and  file  the  same  with   his   report  of  sale;   and  that  the 
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purchaser  at  such  sale  be  let  into  possession  of  the  premises  on  production 
of   the   deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  under  any 
judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the  sale  within  five 
days  after  the  same  shall  be  received  and  be  ascertainable,  in  the  city  of  New 
York  to  the  chamberlain  of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further  order  of  the 
court,  and  every  judgment  in  foreclosure  shall  contain  such  directions,  except 
where  other  provisions  are  specially  made  by  the  court. 

No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a 
proper  voucher  for  the  surplus  moneys,  and  showing  that  they  have  been  paid 
over,  deposited,  or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to 
be  appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mort- 
gage premises,  shall  be  selected  by  the  court,  and  the  court  shall  not  appoint 
as  such  referee  a  person  nominated  by  the  party  to  the  action,  or  his  counsel. 

Under  the  New  York  Practice,  in  mortgage  foreclosures,  the 
decree  for  the  sale  of  the  mortgaged  premises  must  contain  a 
description  of  the  property  to  be  sold,  with  its  particular  bounda- 
ries, so  far  as  the  same  can  be  ascertained  from  the  mortgage,  and 
unless  otherwise  specially  ordered  by  the  court,  the  judgment 
should  direct  that  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  sufficient  to  discharge  the  mortgage  debt,  the  expenses 
of  the  sale,  and  the  costs  of  the  action,  as  provided  by  the  Code, 
be  sold  by  and  under  the  direction  of  the  sheriff,  or  a  referee 
appointed  by  the  court ;  that  the  plaintiff  or  any  other  party  may 
become  the  purchaser  at  such  sale;  that  the  sheriff  or  referee 
appointed  to  make  the  sale,  execute  to  the  purchaser  a  deed  of 
the  premises  sold;  that  out  of  the  proceeds  of  the  sale,  unless 
otherwise  directed,  he  pay  all  taxes,  assessments  and  water  rates, 
which  are  liens  upon  the  property  sold,  and  redeem  the  prop- 
erty sold  from  any  sales  for  unpaid  taxes,  assessments  or  water 
rates  which  have  not  apparently  become  absolute  as  prescribed 
by  the  Code,  and  that  he  also  pay  to  the  plaintiff  or  to  his  attorney 
the  amount  of  his  debt,  interest  and  costs,  or  so  much  thereof  as 
the  purchase  money  will  pay,  and  that  the  purchaser  at  such  sale 
be  let  into  possession  of  the  premises  on  production  of  the  referee's 
deed.  Wiltsie  on  Mortgage  Foreclosure,  §  470.  As  to  the  order 
of  sale  in  parcels,  see  §  1678  and  cases  cited. 

A  court  of  equity  has,  it  is  said,  inherent  power  to  order  a  sale 
of  the  mortgaged  premises  for  the  debt  independent  of  the  statute 
{Lansing  v.  Goelet,  9  Cow.  346;  Mills  v.  Dennis,  3  Johns.  Ch. 
367),  and  the  sale  must  be  by  virtue  of  such  a  decree.  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  262.     Section  1626,  however,  expressly 


FOEECLOSUEE.  745 

provides  that  the  decree  must  direct  the  sale  of  the  property,  and 
it  seems  now  to  be  the  only  method  of  foreclosure  by  action  recog- 
nized by  the  statute. 

Judgment  of  foreclosure  is  final  and  not  an  interlocutory  judg- 
ment {Barnard  v.  Onderdonh,  11  Abb.  JST.  C.  349;  Morris  v. 
Morange,  38  IT.  Y.  172),  and  directions  as  to  the  payment  of  a 
judgment  for  deficiency  may  be  contained  in  it.  Moore  v.  Shaw, 
15  Hun,  428,  appeal  dismissed,  77  K  Y.  512.  When  taxes 
remain  outstanding  and  unpaid  the  decree  may  properly  provide 
that  the  taxes  due  on  the  property  be  first  paid  out  of  the  proceeds 
of  the  sale.  Poughheepsie  Savings  Bank  v.  Winn,  56  How.  368. 
The  taxes  should  be  deducted  from  the  proceeds,  in  fixing  the 
amount  of  the  deficiency.  Fleisehauer  v.  Doellner,  60  How.  438. 
It  is  no  objection  that  the  final  judgment  of  sale  is  rendered  by  a 
judge  other  than  the  one  who  rendered  the  preliminary  judgment 
settling  the  rights  of  the  parties  and  who  ordered  a  reference  as  to 
number  and  amount  of  incumbrances.  Chamberlain  v.  Dempsey, 
36  IS.  Y.  144.  If  the  decree  attempts  to  give  any  relief  not  asked 
for  by  the  pleadings,  it  will  be  vacated.  Simonson  v.  Blake,  20 
How.  484.  And  it  is  ineffectual  if  it  attempts  to  determine  rights 
of  persons  not  parties  to  the  suit.  Watson  v.  Spence,  20  Wend. 
260;  Totten  v.  Stuyvesant,  3  Edw.  500. 

Only  the  rights  and  interests  possessed  by  the  mortgagor  at  the 
time  of  the  mortgage  can  be  sold.  A  judgment  which  forecloses 
a  prior  mortgage  is  irregular  and  may  be  opened  on  motion  of  the 
prior  mortgagee.  McReynolds  v.  Munns,  2  Keyes,  214.  But,  in 
case  the  prior  mortgagee  has  been  negligent  in  asserting  his  rights, 
he  will  not  be  allowed  to  disturb  a  bona  fide  purchaser,  but  will 
be  compelled  to  follow  the  fund  realized  at  the  sale.  Hamlin  v. 
McCahill,  Clarke,  249.  The  court  has  power  to  direct  the  sale 
of  all  the  property  covered  by  the  mortgage,  though  the  amount  due 
may  be  raised  by  the  sale  of  a  portion  only.  De  Forest  v.  Farley, 
4  Hun,  640.  And  it  may  direct  the  entire  premises  to  be  sold  for 
the  benefit  of  subsequent  incumbrancers,  though  more  than  suffi- 
cient to  satisfy  the  plaintiff's  claim.  A  sale  of  two  buildings  in 
one  lot  is  not  necessarily  invalid ;  whether  such  sale  be  valid  or  not 
is  to  be  determined  by  the  circumstances  of  the  particular  case. 
Wallace  v.  Feeley,  61  How.  225.  The  holder  of  the  equity  of 
redemption  is  not  entitled  to  have  a  particular  parcel  sold  first 
which  corresponds  to  no  prior  division  of  the  whole  tract.     Ells- 
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worth  V.  Lochwood,  9  Hun,  548.  If  the  premises  at  the  time  of 
the  execution  of  the  mortgage  consisted  of  a  single  tract,  the 
mortgagee,  upon  a  foreclosure,  is  not  bound  to  sell  in  parcels 
though  subsequently  subdivided  into  lots.  Lane  v.  Conger,  10 
Hun,  1. 

When,  by  subsequent  conveyances,  different  equities  have  been 
created  as  to  interests  in  different  parcels  of  a  mortgaged  estate, 
the  portion  will  be  sold  last  on  foreclosure  which  constitutes  an 
owner's  single  security,  and  if  it  would  be  a  sacrifice  to  sell  undi- 
vided interest  in  a  parcel  separately,  where  the  whole  parcel  may 
be  sold  a  sale  of  the  whole  will  be  decreed  and  the  equities  between 
the  different  parts  will  be  adjusted  on  the  coming  in  of  the  surplus. 
Yan  Slyke  v.  Van  Loan,  26  Hun,  344.  A  purchaser  of  a  part  of 
mortgaged  premises  may  require  that  all  the  remainder  be  first 
sold  to  satisfy  the  mortgaged  premises  before  resort  to  his  property, 
although  the  mortgaged  property  be  situated  in  two  States,  and 
the  court  in  which  the  action  to  foreclose  the  mortgage  is  pending 
may  order  an  assignment  of  the  bond  and  mortgage  to  such  part 
purchaser  upon  his  paying  the  amount  due,  with  costs.  Welling 
V.  Byerson,  94  ~N.  Y.  98.  The  rights  and  equities  of  the  parties 
as  to  sale  in  parcels  and  order  of  sale  and  rule  of  law  applicable  are 
fully  considered  under  §  16Y8.  A  decree  having  been  entered 
pursuant  to  a  previous  agreement  between  the  plaintiff  and  the 
purchaser,  and  sale  had,  the  plaintiff  is  bound  by  it.  Belter  v. 
Lyon,  2  St.  Kep.  505.  Where  the  Supreme  Court  had  jurisdic- 
tion of  the  cause  of  action  and  the  parties,  its  decree  is  valid 
although  part  of  the  premises  covered  by  it  are  in  another  State. 
Union  Trust  Co.  v.  Olmstead,  2  St.  Kep.  506,  102  K  Y.  729.  So 
long  as  the  sale  of  property  on  foreclosure  remains  incomplete  by 
reason  of  refusal  of  mortgagor,  who  was  purchaser,  to  complete 
the  sale,  the  mortgagee  cannot  be  compelled  to  waive  his  security 
and  take  a  cause  of  action  as  on  a  contract  debt.  Morehouse  v. 
Morehouse,  3  St.  Kep.  790.  A  judgment  in  foreclosure,  although 
determining  the  obligation  to  pay,  does  not  necessarily  determine 
the  rights  of  'Cx  defendants  in  the  action  against  each  other.  Peei 
V.  Kent,  5  St.  Rep.  134. 

A  court  of  equity  has  the  right  to  so  control  the  proceedings 
as  to  produce  a  just  result,  and  to  protect  the  rights  of  all  parties. 
The  General  Synod,  etc.,  v.  Lincoln,  6  St.  Eep.  13.  It  seems  it 
is  competent  for  the  court,  in  the  judgment  of  foreclosure,  to 
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direct  the  land  to  be  sold  free  of  all  liens,  taxes  or  assessments, 
or  subject  thereto,  or  it  may  require  them  to  be  paid  out  of  the 
proceeds  of  the  sale  under  such  terms  and  conditions  as  it  shall 
prescribe.  Day  v.  Town  of  New  Lots,  107  JST.  Y.  148.  A  judg- 
ment of  foreclosure,  which  is  not  void,  cannot  be  attacked  in  a 
collateral  action.  Batterman  v.  Albright,  6  St.  Kep.  334.  A 
judgment  of  foreclosure  and  sale  is  not  a  merger  of  the  debt;  it 
is  a  means  of  enforcing  the  lien  of  the  mortgage  which  remains 
till  the  debt  is  satisfied.  Barnard  v.  Onderdonk,  98  JST.  T.  158. 
But  the  rights  of  subsequent  incumbrancers  may  be  protected  by 
the  court  in  the  sale  of  the  property,  where  a  portion  of  it  is  suffi- 
cient to  satisfy  the  mortgage  by  ordering  the  sale  of  enough  so 
that  other  incumbrancers  may  be  paid.  Livingston  v.  Mildrum, 
19  ]Sr.  Y.  440.  Where  it  was  for  the  interest  of  the  owners  of  the 
equity  to  sell  the  whole,  it  was  so  ordered,  although  a  portion  of 
the  premises  would  have  paid  the  mortgage  debt.  Brevoort  v. 
Jackson,  1  Edw.  447. 

A  judgment  in  an  action  to  foreclose  a  junior  mortgage  may 
direct  a  sale  subject  to  the  prior  incumbrance.  Western  Ins.  Co. 
V.  Eagle  Fire  Ins.  Co.,  1  Paige,  284;  Daily  v.  Kingon,  41  How. 
22.  The  judgment  may  commit  to  the  referee  the  discretion  as 
to  selling  in  the  inverse  order  of  alienation  as  the  rights  of  the 
parties  may  appear,  and  it  is  a  proper  provision.  Railibone  v. 
Clarh,  9  Paige,  648.  Where  there  are  liens  subsequent  to  the 
mortgage,  the  court  may  order  the  entire  mortgaged  premises  sold, 
though  not  necessary  to  pay  plaintiff's  claim,  or  part  of  the  whole 
may  be  sold.  DeForest  v.  Farley,  62  IST.  Y.  628.  Contra, 
Merchants  and  Traders'  Savings  Bank  v.  Roberts,  1  Abb.  381. 
If  a  party  to  the  suit  wishes  to  have  the  premises  sold  in  a  par- 
ticular order,  he  should  see  that  the  decree  so  provides ;  or,  after 
the  entry  of  the  decree,  he  may  move  for  an  order  to  the  referee 
directing  the  manner  in  which  the  premises  are  to  be  sold; 
Tandercooh  v.  Cohoes  Savings  Institution,  5  Hun,  641 ;  and 
the  court  may  order  a  reference  for  that  purpose.  N.  Y.  Life 
Ins.  and  Trust  Co.  v.  Cutler,  3  Sandf.  Ch.  176 ;  Bard  v.  Steele, 
3  How.  110.  The  rule  requiring  a  sale  of  different  portions  of 
the  mortgaged  premises  in  the  inverse  order  of  alienation  is 
applied  in  Thomas  v.  Moravia,  etc.,  Foundry,  etc.,  Co.,  43  Hun,- 
487,  citing  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 :  Bernhardt  v. 
Lymbumer,  85  IST.  Y.  172.     See  as  to  sale  in  parcels,  §  1678. 
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Where  the  terms  of  the  mortgage  are  followed  in  the  direction 
of  sale,  and  the  referee  sells  a  less  estate  than  that  expressed  in 
the  mortgage,  the  sale  transfers  all  the  title  the  mortgagor  had  in 
the  premises,  and  it  does  not  lie  with  a  mortgagor  nor  with  a  pur- 
chaser who  has  full  knowledge  of  the  facts  to  object.  Oraham 
V.  Bleakie,  2  Daly,  55.  In  actions  to  foreclose  mortgages  the 
courts  have  power  to  direct  the  payment  by  the  mortgagor  of 
any  residue  of  the  mortgage  debt  that  may  remain  unpaid  after 
sale  of  the  mortgaged  premises,  in  cases  where  the  mortgagor  shall 
be  personally  liable  for  the  debt  secured  by  the  mortgage,  and 
if  the  mortgage  debt  be  secured  by  the  covenant  or  obligation 
of  any  person  other  than  the  mortgagor,  the  plaintiif  may  make 
such  person  party  to  the  action,  and  the  court  may  adjudge 
payment  of  the  residue  of  such  debt  remaining  unsatisfied  after 
a  sale  of  the  mortgaged  premises  against  such  other  person,  and 
may  enforce  such  payment  as  in  other  cases.  Schwinger  v. 
Hickoh,  53  IST.  Y.  280.  Judgment  may  be  had  for  deficiency 
against  representatives  of  deceased  mortgagor.  Olacius  v.  Fogel, 
88  E".  Y.  434. 

Plaintiif  in  a  foreclosure  cannot  have  contingent  personal  judg- 
ment against  some  of  the  defendants,  before  final  judgment  of 
foreclosure.  Cobi  v.  Thornton,  8  How.  66.  After  one  of  two 
joint  purchasers  who  assumed  an  existing  mortgage,  has  paid  his 
share  of  the  debt,  the  court  will  direct  the  interest  of  the  other 
purchaser  to  be  first  applied  in  payment  of  the  mortgage.  Cornell 
V.  Prescott,  2  Barb.. 16.  In  Ferguson  v.  Kimball,  3  Barb.  Ch.  616, 
modified,  2  W.  Y.  360,  the  form  and  requisites  of  a  judgment 
of  foreclosure  and  sale  are  given.  Where  mortgage  is  conditioned 
for  support  of  mortgagee,  several  owners  of  different  parcels  of 
mortgaged  premises  are  bound  to  contribute  to  her  support, 
ratably.  But  in  foreclosure  of  a  mortgage,  conditioned  for  the 
support  of  the  mortgagee,  no  relief  can  be  granted  for  a  neglect 
to  support  after  the  commencement  of  the  action.  Morrison  v. 
Morrison,  4  Hun,  410.  For  form  of  judgment  where  there  is  a 
right  to  move  a  building,  see  Brown  v.  Keeney  Cheese  Association, 
59  N.  Y.  242.  Where  prior  lessors,  made  parties,  set  up  their 
priority,  the  complaint  should  be  dismissed  as  to  them ;  judgment 
establishing  their  priority  and  amount  should  not  be  given  against 
the  other  defendants.  Payn  v.  Grant,  23  Hun,  134.  Prior  incum- 
brancers may  be  made  parties,  for  the  purpose  of  having  the 
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amount  of  their  incumbrances  ascertained  and  paid  off,  but  if 
their  priority  is  not  stated  in  the  complaint,  or  provided  for  in 
the  judgment,  they  do  not  lose  any  rights  by  failing  to  answer, 
and  do  not  waive  priority  of  their  liens  unless  the  land  was  sold 
free  of  their  liens,  with  their  consent.  Emigrant  Industrial 
Savings  BanTc  v.  Goldman,  75  N.  Y.  127.  But  it  seems  that 
one  who  claims  under  an  unrecorded  deed  prior  to  the  mortgage 
is  a  proper  defendant,  and  the  question  of  priority  is  necessarily 
involved  and  proper  to  be  determined  in  the  action.  Brown  v. 
Volkening,  64  JST.  Y.  76. 

An  amendment  to  a  decree  of  foreclosure,  made  before  the  sale, 
striking  out  a  direction  that  the  referee  deduct  from  moneys 
arising  on  the  sale  any  lien  or  liens  on  the  premises,  and  directing 
him  to  sell  subject  to  such  liens,  cannot  affect  the  rights  of  defend- 
ant and  is  within  the  power  of  the  court.  Valentine  v.  McCue, 
26  Hun,  456.  Where  a  defendant's  mortgage  is  adjudged  to  be 
prior  to  part  of  plaintiff's,  but  it  appears  it  is  involved  and  ques- 
tioned in  another  action,  it  is  proper  to  provide  that  distribution 
await  the  result  of  such  litigation.  Bullymore  v.  Seward,  15 
Week.  Dig.  283.  It  seems  that  on  foreclosure  of  a  junior  mort- 
gage the  court  has  power  to  direct  a  further  sale  of  the  premises, 
to  pay  a  subsequent  mortgage.  McBride  v.  Lewisohn,  7  Hun, 
524.  When,  upon  the  foreclosure  of  a  mortgage,  the  holder  of  a 
prior  incumbrance  is  not  a  party,  he  should  not  be  allowed,  in  an 
action  for  the  foreclosure  of  his  mortgage,  to  have  the  premises 
sold  subject  to  the  lien  of  the  prior  mortgage,  but  a  decree  allowing 
him  to  redeem  from  it  should  be  entered.  Salmon  v.  Allen,  11 
Hun,  29 ;  afterward  reported  as  Salmon  v.  Oedney,  75  IST.  Y.  479. 
See,  also,  Bache  v.  Purcell,  6  Hun,  518.  In  an  ordinary  action 
of  foreclosure,  judgment  for  payment  to  plaintiff  of  moneys 
awarded  for  a  portion  of  the  land  taken  for  public  purposes  and 
for  foreclosure  of  the  balance  is  proper.  Hooker  v.  Martin,  10 
Hun,  302. 

Where,  pending  a  foreclosure  for  interest,  the  principal  becomes 
due,  and  recovery  for  the  whole  is  allowed,  the  judgment  should 
be  drawn  in  conformity  with  the  provisions  regulating  cases  in 
which  suit  is  brought  for  an  installment,  and  the  principal  becomes 
payable,  while  the  action  is  pending,  as  under  §  1636.  Sidenberg 
V.  Ely,  1  Law  Bull.  70.  A  judgment  against  the  administrator 
of  the  mortgagor,  for  a  deficiency,  cannot  be  declared  a  lien  upon. 
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the  surplus  arising  from  another  foreclosure  sale.  Fliess  v.  Buck- 
ley, 24  Hun,  514,  90  IST.  Y.  286.  Where  the  bond  and  mortgage 
are  shown  to  have  been  in  possession  of  plaintiff's  testator  four 
months  before  his  death,  and  six  years  had  since  elapsed  and  no 
one  claimed  payment,  and  the  bond  and  mortgage  could  not  be 
found,  it  was  held  error  to  make  a  decree  in  foreclosure  condi- 
tional on  the  giving  of  a  bond  of  indemnity  by  plaintiff,  since 
payment  by  defendant,  in  good  faith  would  protect  him  against 
any  other  claimant.  Stoddard  v.  Oailor,  90  N.  Y.  575.  Where 
a  purchaser  at  a  foreclosure  sale,  who  has  deducted  from  the 
purchase  price  an  assessment,  thereafter  has  the  assessment  va- 
cated, the  decree  of  sale  will  not  be  amended  so  as  to  compel  him 
to  allow  the  amount  of  the  assessments,  although  similar  assess- 
ments had,  at  the  time  of  the  sale,  been  vacated  at  the  instance  of 
other  parties.     Browning  v.  O'Connell,  4  Law  Bull.  9. 

A  judgment  of  foreclostire  upon  a  leasehold  interest  in  lands  in 
the  Indian  reservation  will  not  be  amended  on  the  ground  the 
lease  is  invalid.  Sheehan  v.  Mayer,  41  Hun,  609,  aiErmed,  129 
N.  Y.  675.  A  decree  in  foreclosure  does  not  extinguish  the 
mortgage,  and  until  the  bond  or  debt,  to  secure  which  the  mortgage 
was  given,  is  fully  paid,  the  mortgagor  cannot  require  the  return 
or  cancellation  of  the  mortgage.  Barnard  v.  Onderdonh,  98  N.  Y. 
168.  On  the  foreclosure  of  a  mortgage,  the  property  was  bought 
in  by  the  mortgagee,  and  a  judgment  for  deficiency  was  obtained 
against  the  mortgagor.  Afterward  the  property  was  reconveyed 
to  the  mortgagor,  and  a  sum  of  money  loaned  him,  to  be  secured 
by  mortgages  on  the  property  and  on  other  property.  The  defi- 
ciency judgment  was  to  be  satisfied,  and  the  satisfaction  given  to 
a  third  party.  In  an  action  to  foreclose  the  mortgage  on  the 
other  property,  usury  was  set  up  and  sustained.  The  mortgagee 
brought  an  action  to  foreclose  the  mortgage  on  the  property  in 
dispute,  bought  it  in  and  obtained  a  deficiency  judgment,  and  also 
brought  an  action  to  restrain  the  person  to  whom  the  satisfaction 
piece  had  been  given  from  delivering  it,  and  to  have  the  original 
deficiency  judgment  declared  valid;  held,  that  by  the  judgment 
declaring  the  mortgages  on  the  other  property  to  be  void,  the 
consideration  for  which  the  satisfaction  piece  was  given  failed, 
and  the  original  debt  was  restored.  Russell  v.  Nelson,  99  N.  Y. 
119. 

The  court  has  ample  power  to  make  such  corrections  in  a  judg- 
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ment  of  foreclosure  as  changed  conditions  may  render  necessary. 
Mutual  Life  Ins.  Co.  v.  Newell,  78  Hun,  293,  60  St.  Eep.  241,  28 
Supp.  913,  affirmed,  144  N.  Y.  627. 

It  is  a  fundamental  doctrine  that  all  persons  whose  interests  are 
to  be  affected  by  a  judicial  decree  must  be  made  parties  either 
individually  or  by  representation,  or  have  v?hat  is  in  some  cases 
equivalent  notice,  so  that  they  may  have  an  opportunity  to  be 
heard,  and  as  to  such  persons,  when  not  parties  or  represented  by  a 
judicial  sentence,  is  a  nullity.  So  held  where  assignee  in  bank- 
ruptcy was  not  made  a  party.  Landon  v.  Townshend,  16  Civ. 
Pro.  E.  161,  reversing  44  Hun,  561. 

Where  the  relief  demanded  was  a  foreclosure  and  sale  and 
judgment  for  deficiency  against  a  defendant  not  answering ;  held, 
that  a  judgment  granting  such  relief  was  not  authorized,  as  it 
appeared  from  the  findings  that  such  defendant  had  no  interest  in 
the  bond.  Olcott  v.  Kohlsaat,  8  K  Y.  Supp.  117 ;  s.  c,  27  St. 
Eep.  914. 

The  rule  that  real  estate  should  be  sold  in  the  inverse  order  of 
alienation  applied  to  the  right  of  way  over  lands,  and  where  the 
owner  of  the  right  of  way  agreed  to  bid  upon  a  foreclosure  sale  for 
the  property,  exclusive  of  the  right  of  way,  the  amount  of  the 
mortgage  debt  and  costs,  the  court  will  protect  his  rights,  and  order 
the  premises  other  than  the  right  of  way  to  be  first  sold.  Case  v. 
Mamis,  33  St.  Eep.  44. 

The  court  has  power  to  order  a  sale  of  the  whole  of  the  mort- 
gaged premises  even  if  sale  of  a  part  thereof  would  be  sufficient 
to  discharge  the  mortgage  of  the  plaintiff  and  prior  mortgages, 
where  a  proper  case  for  the  exercise  of  that  power  is  presented, 
this  with  a  view  not  to  the  satisfaction  of  the  plaintiff's  mortgage, 
but  to  the  better  protection  of  the  subsequent  lien.  Section  1626 
should  not  be  regarded  as  prescribing  an  invariable  form  for 
judgments  in  foreclosure.     Dobbs  v.  Niebuhr,  19  St.  Eep.  909. 

In  an  action  to  foreclose  a  mortgage  where  a  part  of  the  lands 
covered  by  it  are  in  another  State,  the  court  has  power  to  decree 
a  sale  of  the  whole  and  may  require  the  mortgagor  to  execute  a 
conveyance  to  the  purchaser.  Where  the  provisions  for  the  con- 
veyance are  omitted  from  the  judgment,  the  court  has  power 
after  a  sale  to  amend  the  judgment  by  inserting  therein  such  a 
provision.  Union  Trust  Co.  of  New  York  v.  Olmstead,  102  E". 
Y.  729.     The  court  has  no  jurisdiction  on  foreclosure  of  a  mort- 
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gage,  to  enter  a  decree  directing  the  sale  of  other  real  estate  not 
subject  to  the  mortgage,  although  the  owner  thereof  is  a  party  to 
the  action,  and  so  far  as  it  purports  so  to  do,  the  decree  is  void. 
Clapp  V.  McCabe,  84  Hun,  379,  32  Supp.  425,  65  St.  Eap.  699, 
affirmed,  155  JST.  Y.  525. 

Where  the  mortgagee  is  in  possession,  it  is  proper  in  an  action 
for  foreclosure  to  charge  him  with  the  rents  and  profits  of  the 
land  which  he  has  received,  and  if  he  has  collected  rents  and 
profits  sufficient  to  pay  the  mortgage  in  full,  the  complaint  should 
be  dismissed  without  costs.  Smith  v.  Cross,  85  Hun,  58,  32 
Supp.  677,  66  St.  Kep.  61. 

An  amendment  of  a  judgment  of  foreclosure  in  an  action  in 
which  the  mortgagee's  trustee  was  made  a  party  but  did  not 
answer,  by  directing  such  trustee  to  convey  to  the  purchaser  at  the 
sale,  is  at  most  voidable  and  not  void,  and  disobedience  thereof 
by  the  trustee  is  ground  for  his  removal.  Harrison  v.  Union 
Trust  Co.,  144  K  T.  326,  39  W.  E.  Kep.  353,  63  St.  Kep.  668, 
affirming  80  Hun,  463,  62  St.  Rep.  276,  30  Supp.  443.  In 
Bigelow  v.  Davol,  53  St.  Kep.  407,  23  Supp.  494,  it  was  held  that 
a  decree  should  have  merely  provided  for  the  sale  subject  to  rights 
acquired  under  a  prior  mortgage. 

In  foreclosure  against  the  devisees  of  the  deceased  mortgagor, 
moneys  misappropriated  by  the  mortgagee  as  trustee  of  the  estate 
and  guardian  of  the  defendants,  should  be  deducted  from  the 
amount  of  the  mortgage  and  an  accounting  may  be  ordered  for 
that  purpose.  Ingalsie  v.  Murphy,  84  Hun,  181,  32  Supp.  569, 
65  St.  Kep.  792.  The  transfer  by  a  mortgagee  of  a  note  of  the 
mortgagor  which,  when  paid,  was  to  be  applied  on  the  mortgage, 
operates  as  a  payment  so  long  as  it  remains  in  the  hands  of  the 
transferee  and  cannot  be  produced  by  the  mortgagee  or  the  assignee 
of  the  mortgage,  and  the  amount  thereof  should  be  deducted  on 
foreclosure  from  the  amount  otherwise  due  on  the  mortgage. 
Fitch  V.  McDowell,  145  IST.  Y.  498,  65  St.  Rep.  369,  40  E".  E. 
Rep.  205,  affirming  80  Hun,  207,  61  St.  Rep.  776,  30  Supp.  31. 

A  judgment  of  foreclosure  on  lands  situated  partly  in  this  and 
partly  in  an  adjoining  State,  is  properly  restricted  to  the  sale  of 
the  lands  in  this  State  and  may  direct  judgment  for  the  deficiency 
without  waiting  the  result  of  the  foreclosure  in  the  other  State. 
Clarh  V.  Simmons,  55  Hun,  175 ;  s.  c,  28  St.  Rep.  738,  8  K  Y. 
Supp.  74.     In  an  action  to  have  an  assignment  of  a  lease  declared 
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a  mortgage,  a  judgment  so  declaring  it,  but  ordering  the  com- 
plaint dismissed  within  a  certain  time  if  redemption  be  not  made, 
is  not  a  foreclosure  until  the  final  order  dismissing  the  complaint. 
Bolles  V.  Dujf,  43  K  Y.  469. 

No  question  of  title  adverse  to  the  mortgagor  can  be  determined 
in  foreclosure,  although  the  judgment  properly  bars  and  fore- 
closes any  rights  acquired  subsequent  to  the  mortgage.  Fleisch- 
man  v.  Tilt,  10  App.  Div.  271,  42  Supp.  506. 

The  provisions  of  §  T38,  relative  to  offers  of  judgment,  apply 
to  an  action  of  foreclosure.  Rollins  v.  Barnes,  23  App.  Div.  240, 
48  Supp.   779. 

On  foreclosure  of  a  mortgage  given  as  indemnity  against  lia- 
bility as  indorser,  a  recovery  may  be  had  not  only  for  notes,  as  to 
which  the  indorser's  liability  was  fixed  before  the  action  began, 
but  for  all  notes  covered  by  the  mortgage  which  became  due  before 
the  judgment.  Miller  v.  Miller  Knitting  Co.,  23  Misc.  404,  52 
Supp.  184. 

In  an  action  to  foreclose  an  equitable  mortgage  it  was  held  to 
be  error  to  adjudicate  the  right  of  a  defaulting  defendant  where 
the  complaint  did  not  state  what  such  defendant's  interest  was  in 
the  premises,  nor  demand  any  relief  against  him.  Shneider  v. 
MM,  84  App.  Div.  1,  82  Supp.  27. 

Where,  upon  the  trial  of  an  action  to  foreclose  a  mortgage 
brought  by  the  receivers  of  a  loan  association  upon  which  some 
amount  was  due,  the  court  declined  to  find  the  amount  due  or  to 
award  judgment  of  foreclosure  and  sale  for  any  portion  of  the 
mortgage  debt,  upon  the  theory  that,  owing  to  litigation  pending 
and  uncertainty  as  to  the  amount  of  the  assets  of  the  association, 
it  was  then  impossible  for  the  receivers  to  state  even  approximately 
the  amount  of  the  dividends  which  the  defendants  would  be 
entitled  to  receive  upon  their  stock  in  the  association,  and  post- 
poned the  foreclosure  and  sale  until  that  fact  could  be  ascertained 
upon  the  final  accounting  of  the  receivers,  and  directed  that  a 
judgment  should  be  entered  for  its  ascertainment  as  soon  as  the 
assets  of  the  association  were  sufficiently  liquidated  for  the  pur- 
pose, the  judgment  must  be  reversed ;  the  plaintiffs  are  entitled  to 
a  sale  of  the  premises  to  secure  the  payment  of  their  mortgage  debt 
and  cannot  be  deprived  of  it  unless  some  adverse  dominating 
equity  requires  it  and  the  proofs  bring  the  case  within  the  excep- 
tional class.  Breed  v.  Ruojf,  173  N.  Y.  340. 
Actions,  Vol.  1  —  48 
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The  foreclosure  of  a  building  loan  mortgage  payable  on  install- 
ments should  not  be  denied  on  the  mortgagor's  default  because 
there  is  a  possibility  that  the  loan  association  may  not  be  able  to 
mature  the  building  loan  stock  when  the  payments  are  completed, 
especially  so  when  the  issue  is  not  raised  by  the  defendant  and 
there  is  no  proof  that  the  plaintiff  cannot  perform  its  contract. 
Harbor  &  Suburban  Building  &  Savings  Ass'n  v.  Wood,  121  App. 
Div.  507. 

In  Jacobson  v.  Smith,  73  App.  Div.  412,  77  Supp.  49,  the  rule 
laid  down  by  §  1207  was  applied  that  no  greater  relief  will  be 
granted  as  against  parties  not  appearing  than  is  demanded  in  the 
complaint.     Appeal  dismissed,  172  IST.  Y.  654. 

Where  it  appears  on  foreclosure  that  the  loan  was  obtained  by 
an  agent  who  charged  the  borrower  an  exorbitant  bonus  without 
the  knowledge  of  his  principal,  the  amount  of  such  bonus  will  be 
credited  to  the  borrower  in  the  foreclosure  proceedings.  Bliss  v. 
Sherrill,  42  Supp.  432. 

In  an  action  to  have  a  deed  declared  in  effect  a  mortgage,  in  ■ 
which  the  pleadings  did  not  call  for  strict  foreclosure,  it  is  error 
to  require  plaintiff  to  pay  the  amount  due  within  ninety  days  or 
be  forever  foreclosed;  where  such  deed  is  given  only  to  secure 
moneys  to  be  advanced  by  the  grantee  to  pay  interest  on  mort- 
gages on  the  premises,  he  cannot  be  allowed  for  moneys  laid  out 
for  taxes,  improvements  and  repairs,  except  by  way  of  offset 
against  the  value  of  his  use  and  occupation.  Foley  v.  Foley,  15 
App.  Div.  276,  44  Supp.  588. 

Where  an  action  is  commenced  for  the  foreclosure  of  three 
mortgages  upon  the  same  property,  only  two  of  which  are  due  at 
the  time  the  action  is  brought,  and  the  third  becomes  due  before 
the  trial,  it  may  be  included  in  the  judgment  of  foreclosure 
where  the  allegations  of  the  complaint  and  the  evidence  so  war- 
rant, as  the  right  to  judgment  in  equitable  cases  is  not  limited  to 
the  facts  as  they  existed  at  the  commencement  of  the  action,  but 
the  relief  administered  is  such  as  the  nature  of  the  case  and  the 
facts  as  they  exist  at  the  time  of  the  trial  demand.  Sherma/n  v. 
Foster,  158  K  Y.  587,  affirming  91  Hun,  637,  36  Supp.  1133. 

Where  a  mortgage  is  so  worded  as  to  cover  after-acquired  prop- 
erty, including  property  the  title  to  which  is  to  remain  in  the 
vendor  until  the  purchase  price  is  paid,  it  should  be  directed  that 
the  whole  be  sold  and  the  vendor  under  the  conditional  trust  be 
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paid  first.     Washington  Trust  Co.  v.  Morse  Iron  WorJcs^  106  App. 
Div.  195,  94  Supp.  495. 

An  owner  of  real  property  entered  into  restrictive  covenants 
after  mortgaging  the  property.  He  then  stipulated  to  bid  the 
amount  of  the  mortgage  with  the  foreclosure  expenses  and  costs. 
Held,  that  he  was  entitled  to  have  the  foreclosure  judgment  pro- 
vide for  the  selling  of  the  premises  subject  to  the  restrictions, 
over  the  objections  of  the  holder  of  the  record  title,  who  pur- 
chased subject  to  the  restrictions.  Rhoades  v.  Card,  16  App.  Div. 
261,  44  Supp.  621. 

Sub.  2.    Effect  of  Final  Judgment  and  Conveyance.     §  1632. 

I  1632.  Effect  of  conveyance  npon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment,  in  an  action 
to  foreclose  a  mortgage  upon  real  property,  vests  in  the  purchaser  the  same 
estate,  only,  that  would  have  vested  in  the  mortgagee,  if  the  equity  of  redemp- 
tion had  been  foreclosed.  Such  a  conveyance  is  as  valid,  as  if  it  was  executed 
by  the  mortgagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned,  and  every 
person  claiming  from,  through  or  under  a  party,  by  title  accruing  after  the 
filing  of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in  the  last 
section. 

The  deed  is  a  complete  bar  to  the  equity  of  redemption.  Lan- 
sing v.  Goelet,  9  Cow.  346.  The  declaration  in  §  1632  that  the 
conveyance  "  is  as  valid  as  if  it  were  executed  by  the  mortgagor 
and  mortgagee,  and  is  an  entire  bar  against  each  of  them,"  was 
not  intended  to  convey  any  other  title  which  might  be  in  the 
mortgagee  paramount  to  the  mortgage  foreclosed,  but  simply  for 
the  purpose  of  conveying  the  mortgagor's  equity  of  redemption 
and  an  entire  bar  as  to  the  mortgagee  of  all  his  claim  under  that 
mortgage.  Clements  v.  Oriswold,  46  Hun,  377.  A  foreclosure 
sale  passes  the  title  of  each  and  every  of  the  parties  to  the  suit, 
and  the  deed  of  the  ofiicer  making  the  sale  is  as  effectual  as  if  the 
mortgagor  and  mortgagee  had  united  in  a  deed  of  the  property, 
and  is  a  bar  against  all  the  parties  to  the  suit.  The  title  passes 
to  the  purchaser,  even  though  the  judgment  should  be  reversed 
or  set  aside  for  error  or  irregularity  on  appeal.  Smith  v.  Joyce, 
25  Week.  Dig.  106;  Eaynor  v.  Wilson,  6  Hill,  469;  Hening  v. 
Taneti,  4  Daly,  543 ;  Clements  v.  Oriswold,  46  Hun,  377 ;  Wood 
V.  Chapin,  13  N.  Y.  509 ;  Slatterly  v.  Schwannecke,  44  Hun,  75 ; 
see  Seward  v.  Huntington,  94  N.  Y.  104 ;  Noonan  v.  Brennerman, 
8  St.  Eep.  91 ;  Holden  v.  Sackett,  12  Abb.  473 ;  De  Forest  v. 
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Farley,  62  IST.  Y.  628.  But  it  is  a  bar  only  as  against  parties 
properly  made  parties  to  the  action,  and  does  not  bar  the  title  of 
one  who  has  paramount  title  to  the  mortgagor  and  mortgagee. 
Lewis  V.  Smith,  9  ]^.  Y.  502;  Payn  v.  Qrant,  23  Hun,  134; 
Ocumbaugh  v.  Wing,  12  Week.  Dig.  566;  Merchants'  Bank  v. 
Thompson,  55  E".  Y.  7;  Rathhone  v.  Hooney,  58  :sr.  Y.  463; 
Emigrant  Industrial  Bank  v.  Ooldman,  75  N.  Y.  127;  Frost  v. 
Coon,  39  ]Sr.  Y.  428.  The  master's  deed  may  be  construed  as  a 
release  by  the  mortgagor  of  the  equity  of  redemption.  Packer 
V.  E.  &  S.  B.  R.  Co.,  17  N.  Y.  283. 

The  effect  of  the  foreclosure  deed,  as  determined  by  statute,  is 
to  vest  in  the  purchaser  the  entire  interest  and  estate  of  the 
mortgagor  and  mortgagee,  as  it  existed  at  the  date  of  the  mort- 
gage, and  unaffected  by  the  subsequent  conveyances  or  incum- 
brances of  the  mortgagor.  Rector  of  Christ  Church  v.  Mack,  93 
]Sr.  Y.  488.  The  purchaser  takes  the  title  of  the  mortgagor  at  the 
date  of  the  mortgage,  and  if  his  title  is  a  mere  equity,  that  is  all 
that  is  transferred.  Stewart  v.  Hutchinson,  29  How.  181.  The 
master  can  only  convey  what  is  included  in  the  decree.  Laverty 
V.  Moore,  33  E".  Y.  658.  The  rents  of  the  mortgaged  premises 
accruing  or  becoming  payable  between  the  day  of  the  sale  and 
the  time  when  the  purchaser  will  be  entitled  to  the  possession  of 
the  premises,  belong  to  the  owner  of  the  equity  and  not  to  the 
purchaser  at  the  sale.  Astor  v.  Turner,  11  Paige,  436.  A  mort- 
gage executed  by  a  grantee  holding  under  an  unrecorded  deed, 
of  which  mortgage  an  assignment  to  one  not  a  party  has  been 
recorded  before  filing  the  lis  pendens,  is  cut  off  by  a  foreclosure 
of  a  prior  mortgage.  Kipp  v.  Brandt,  49  How.  358.  The  fore- 
closure is  binding  on  an  assignee  in  bankruptcy  who  has  notice 
of  the  action  pending  against  his  assignor.  Cleveland  v.  Boerum, 
24  N.  Y.  613.  When  a  mortgage  was  foreclosed  without  joining 
the  holder  of  a  subsequent  mortgage  on  the  same  premises,  whose 
title  appeared  of  record,  and  on  the  sale  under  foreclosure  the  first 
mortgagee  purchased  the  property  and  received  the  rent  and 
profits,  it  was  held,  as  to  the  second  mortgage,  he  merely  became 
mortgagee  in  possession,  and  was  liable  to  account  for  the  rents 
and  profits,  and  that  the  utmost  effect  of  the  foreclosure  and  sale 
was  to  transfer  the  equity  of  redemption  from  the  mortgagor  to 
the  plaintiff  in  the  action.  Welch  v.  Rutgers  Fire  Ins.  Co.,  13 
Abb.  33. 


FOEECLOSDEE.  757 

Where  tlie  holder  of  the  prior  mortgage  forecloses  and  bids  in 
the  premises,  the  presumption  is  that  he  bids  to  the  value  of  the 
equity  of  redemption  only,  and  he  must  be  deemed  to  hold  the 
premises  as  a  fund  for  the  payment  of  the  first  mortgage.  Mat- 
thews Y.  Aikin,  1  N.  Y.  595.  A  subsequent  mortgagee  is  cut  off 
where  made  a  party,  though  his  mortgage  was  not  paid  from  the 
proceeds,  though  they  were  sufficient.  Wood  v.  McGlughan,  2 
Hun,  150.  A  foreclosure  by  judgment  is  wholly  inoperative  as  to 
an  existing  judgment  creditor  not  a  party  to  the  suit.  It  seems 
that  a  judgment  creditor  who  has  not  made  his  lien  specific  by  a 
sale  of  the  land,  is  entitled  to  redeem  from  a  mortgagee  in  posses- 
sion under  a  foreclosure  to  which  such  judgment  creditor  was  not 
a  party.  Brainard  v.  Cooper,  10  IST.  Y.  356 ;  Reynolds  v.  Park, 
53  'S.  Y.  36.  Where  a  senior  mortgagee  has  foreclosed  without 
making  a  junior  mortgagee  a  party  to  such  foreclosure  suit,  the 
junior  mortgagee  may  redeem  by  paying  the  mortgage  debt, 
principal  and  interest,  without  paying  the  costs  of  the  previous 
foreclosure.  A  person  is  not  affected  by  a  foreclosure  suit  to 
which  he  is  not  a  party,  and  stands  in  the  same  relation  to  it  as 
if  there  had  been  no  suit.  Oage  v.  Brewster,  31  N.  Y.  218 ; 
Messinger  v.  Messinger,  12  Week.  Dig.  368,  appeal  dismissed,  89 
K  Y.  604.  A  purchaser  at  a  tax  sale  is  not  affected  by  fore- 
closure of  a  subsequent  mortgage  in  an  action  to  which  he  was 
not  a  party.  Becker  v.  Howard,  66  E".  Y.  6.  A  foreclosure  is 
void  as  to  the  owner  of  half  the  equity  of  redemption  in  the  mort- 
gaged premises,  who  was  not  made  a  party.  Schriver  v.  Schriver, 
86  K  Y.  575. 

A  purchaser  at  a  foreclosure  sale  under  a  mortgage  made  by 
the  husband  and  wife  where  the  wife  was  not  a  party  to  the  suit, 
acquires  the  property  incumbered  by  a  contingent  dower  interest, 
and  an  assignment  of  mortgage  so  far  as  unforeclosed  upon  such 
interest.  Boss  v.  Boardman,  22  Hun,  527.  If  the  proceedings 
are  irregular,  the  purchasers  acquire  the  interest  of  the  owner  of 
the  equity  and  persons  having  incumbrances  who  are  parties. 
Vroom  V.  Ditmas,  4  Paige,  531;  Vanderhemp  v.  Sheldon,  11 
Paige,  28 ;  Seward  v.  Huntington,  94  IST.  Y.  104.  As  to  persons 
having  liens  who  are  not  parties,  he  acquires  the  rights  of  an 
assignee  of  the  mortgagee.  Gage  v.  Brewster,  31  N.  Y.  218; 
Reynor  v.  Selmes,  52  N.  Y.  579 ;  Winslow  v.  Clark,  47  E".  Y. 
261 ;  Dunning  v.  Fisher,  20  Hun,  178.     When  one  who  holds  an 
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assigned  mortgage  as  collateral  security  makes  the  assignor  and 
mortgagee  parties  under  the  general  allegation  of  interest,  all  their 
rights  are  cut  off  by  a  sale.  Bloomer  v.  Sturges,  58  W.  Y.  168. 
As  to  the  effect  of  a  decree  in  peculiar  cases,  see  Darwin  v. 
Hatfield,  4  Sandf.  168;  Weeks  v.  Tomes,  16  Hun,  349,  affirmed, 
76  N.  Y.  601 ;  Fuller  v.  Scribner,  76  JST.  Y.  190.  A  title  derived 
from  a  foreclosure  sale  is  not  defective  for  failure  to  record  an 
assignment  of  the  mortgage  to  the  party  who  foreclosed,  fo^  an 
assignment  may  be  made  by  delivery  only,  and  the  judgment  of 
the  court  is  conclusive  that  there  was  such  delivery.  Fryer  v. 
Bochefeller,  63  IST.  Y.  268.  If,  for  any  reason,  the  title  of  the 
mortgagor  is  not  subject  to  a  prior  mortgage,  the  purchaser  is 
equally  free.     Westbrooh  v.  Gleason,  79  IST.  Y.  23. 

One  who  took  an  absolute  deed  as  security  for  advances,  and 
by  arrangement  took  possession  and  appropriated  the  rents  and 
profits  which  should  have  been  applied  to  the  mortgage,  and  on 
foreclosure  bought  in  the  premises,  Tield,  a  trustee  in  his  own 
wrong,  and  that  the  debtor  was  entitled  to  redeem,  even  though 
the  debtor  did  not  defend.  Bennett  v.  Austin,  81  N.  Y.  308. 
Upon  the  foreclosure  of  a  mortgage  which  contained  no  cove- 
nants, it  was  held  that  the  relation  of  mortgagor  and  mortgagee 
was  extinguished  by  the  sale,  and  the  latter,  being  thereafter 
under  no  duty  to  protect  the  title,  might  obtain  an  outstanding 
and  paramount  title  to  the  premises.  Jackson  v.  Littell,  56  IT.  Y. 
108.  A  mortgagee  who  purchased  at  a  foreclosure  sale,  fraudu- 
lent as  to  infant  owners,  will  be  charged  as  a  mortgagee  in 
possession  if  he  was  privy  to  the  fraud.  McMurray  v.  McMur- 
ray,  66  ~N.  Y.  175.  The  rules  regulating  the  sale,  and  rights  and 
liability  of  the  purchaser  are  discussed  under  §  1678,  and  as  to 
obtaining  possession  after  sale,  under  §  1675.  Where  an  assignee 
in  bankruptcy,  who  held  an  interest  as  such,  was  a  party  to  a 
foreclosure  as  an  individual,  the  complaint  containing  the  usual 
allegation,  that  he  had  or  claimed  an  interest  in  the  premises, 
held,  that  the  judgment  did  not  foreclose  the  interest  he  had  as 
assignee  in  bankruptcy.  Landon  v.  Townshend,  112  IT.  Y.  93, 
reversing  44  Hun,  561. 

The  dower  right  of  the  wife  of  a  mortgagor  is  not  cut  off  by  a 
foreclosure  of  a  purchase-money  mortgage  in  an  action  to  which 
she  was  not  a  party.  Campbell  v.  Ellwanger,  81  Hun,  259,  30 
Supp.    792.      A   judgment    in    foreclosure   cannot   be    amended 
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after  sale  by  inserting  the  deficiency  clause.  Union  Trust  Co.  v. 
Schliep,  59  St.  Eep.  867,  28  Supp.  382,  31  Abb.  N.  C.  52,  23 
Civ.  Pro.  K.  264. 

Where  one  of  the  defendants  who  owns  an  undivided  interest 
in  the  property  dies  pending  foreclosure,  and  her  heirs  or  devisees 
are  not  brought  in  as  parties,  entry  of  judgment  against  her  is 
without  authority,  and  her  interest  is  not  affected.  Stephens  v. 
Humphreys,  73  Hun,  199,  56  St.  Eep.  70,  25  Supp.  946,  affirmed, 
141  K  Y.  586. 

Where  the  ovmer  of  the  equity  of  redemption  did  not  appear 
and  the  demand  of  the  complaint  was  that  the  premises  be  sold 
and  the  mortgagor  and  his  wife,  and  all  claiming  under  them 
subsequent  to  the  commencement  of  the  action,  be  barred  and 
foreclosed,  held,  that  the  owner  of  the  equity  was  concluded,  and 
that  the  title  under  a  purchase  on  foreclosure  sale  was  good. 
Mygatt  v.  Somerville,  54  St.  Kep.  269,  23  Supp.  808. 

It  seems  that  if  the  purchaser  of  real  property  subject  to  an 
existing  mortgage  intends  to  assert  title  to  fixtures  which  he  has 
erected  upon  the  mortgaged  premises,  by  virtue  of  a  special 
agreement,  he  is  boimd  to  do  so  in  the  foreclosure  action.  Mc- 
Fadden  v.  Allen,  134  N.  Y.  489,  48  St.  Eep.  324.  It  is  also  held 
in  Helch  v.  Beinheimer,  105  N.  Y.  470,  that  where  defendants  set 
up  a  claim  of  paramount  title  and  the  issues  raised  in  the  answer 
are  litigated  and  decided  without  objection,  defendants  will  be 
bound  by  the  judgment,  and  cannot  object  on  appeal  that  the 
question  raised  by  the  answer  could  not  be  litigated  in  a  fore- 
closure action,  and  in  Ooebel  v.  Iffia,  111  IST.  Y.  170,  19  St.  Eep. 
105,  it  is  held  that  while  prior  incumbrancers  are  neither  neces- 
sary nor  proper  parties  to  an  action  of  foreclosure,  and  when 
made  such  under  a  general  allegation  they  claim  the  interest  as  a 
subsequent  purchaser,  incumbrancer  or  otherwise,  a  decree  will 
not  affect  them;  yet,  if  the  defendant  litigates  the  question  and 
the  judgment  goes  against  him,  he  will  be  estopped  from  after- 
wards setting  up  his  interest  against  the  judgment  in  a  foreclosure 
action.     Cromwell  v.  McLean,  123  IST.  Y.  475. 

Where  a  testatrix  having  power  of  sale  with  certain  trusts 
was  made  a  defendant,  but  the  persons  entitled  were  not  made 
parties,  it  was  held  that  defendant  only  acquired  the  title  of  the 
parties  to  foreclosure  and  that  the  fee  being  vested  in  the  heirs-at- 
law,  had  not  been  divested.     Noonan  v.  Brennemarm,  54  'N.  Y. 
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Supr.  337,  8  St.  Kep.  91.  Where  a  purchaser  at  a  tax  sale  sub- 
sequent to  the  delivery  of  the  mortgage  claimed  title  by  virtue 
of  such  sale  and  tax  deed,  no  notice  having  been  given  to  the 
mortgagee  of  such  sale  as  required  by  law,  it  was  held  that  plain- 
tiff's lien  was  superior  to  the  claim  of  the  purchaser.  Ruyter  v. 
Niches,  22  St.  E«p.  200.  As  to  the  effect  of  the  recording  act  as 
regards  parties  to  a  foreclosure  and  effect  of  the  judgment  thereon, 
see  Slattery  v.  Schwannecke,  118  IST.  Y.  543,  aiErming  44  Hun,  75. 

Where  there  is  a  claim  for  deficiency  against  several  defendants 
and  a  waiver  of  claim  therefor  as  to  all  but  one  defendant,  it  is,  in 
effect,  an  amendment  of  the  complaint  and  the  judgment  in  such 
action  is  not  an  adjudication  as  to  the  liability  of  the  defendants 
as  to  whom  the  waiver  was  made.  National  Hudson  River  Bank 
V.  Reynolds,  57  Hun,  307,  10  N.  Y.  Supp.  669,  32  St.  Eep.  124. 
A  provision  directing  a  sale  of  the  several  lots  covered  by  a 
mortgage  in  the  inverse  order  of  alienation  does  not  settle  relative 
rights  and  equities  of  the  parties  in  respect  to  their  priorities  as 
subsequent  incumbrances,  where  no  such  issue  has  been  raised  ia 
the  pleadings  and  prior  proceedings.  Burchell  v.  Osborne,  119 
K  Y.  486,  29  St.  Eep.  788.  A  party  who  has  an  interest  in 
real  estate  prior  to  that  of  a  mortgagor  is  not  affected  by  the  judg- 
ment in  a  suit  for  foreclosure  of  the  mortgage  though  made  a  party 
under  the  allegation  in  the  complaint  that  he  has  or  claims  some 
interest  subject  to  the  lien  of  the  mortgage.  Ruyter  v.  Beid,  121 
N.  Y.  498.  The  apparent  owner  of  the  equity  of  redemption 
should  be  a  party  and  served  with  process  in  order  to  cut  off  the 
right  of  subsequent  incumbrancers  or  persons  holding  through  un- 
recorded conveyances  from  him  although  such  an  omission  may 
not  affect  a  grantee  by  unrecorded  deed  who  is  himself  a  defend- 
ant and  properly  served;  the  wife  of  the  latter,  not  being  a  de- 
fendant, will  be  unaffected  by  the  decree  and  her  dower  will  not 
be  cut  off.  Kursheedt  v.  Union  Dime  Savings  Inst,  of  N.  Y.,  118 
K  Y.  358,  28  St.  Eep.  933. 

Where  a  mortgage  existed  upon  a  farm  belonging  to  defendants' 
mother,  on  which  he  had  planted  crops,  and  he  was  not  a  party 
to  the  foreclosure;  held,  his  rights  as  to  the  growing  crops  were 
not  affected.     St.  John  v.  Swain,  38  St.  Eep.  784. 

Where  a  judgment  did  not  expressly  authorize  the  referee  to 
execute  a  deed  to  the  purchaser,  but  provided  that  the  purchaser 
should  be  entitled  to  possession  on  production  of  his  deed,  and 
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that  the  mortgagor  and  the  receiver  should  join  in  the  deed,  it 
was  held  that  a  claim  that  the  referee  had  no  authority  under  the 
judgment  to  execute  the  deed  was  untenable ;  that  such  authority 
■was  to  be  understood  from  the  language  of  the  judgment,  and 
that  as  the  court  below  had  sanctioned  the  giving  of  the  deed  and 
thus  construed  its  judgment,  no  ground  of  complaint  on  that 
account  remained.  Farmers  Loan  &  Trust  Co.  v.  Banks,  etc.. 
Telegraph  Co.,  119  K  Y.  13. 

The  proceeds  of  a  sale  under  a  mortgage  given  by  the  mort- 
gagor to  secure  various  debts  are  paid  over  to  the  creditor,  not 
as  a  voluntary  payment,  but  by  operation  of  law,  and  in  the 
absence  of  directions  given  in  the  security,  their  application,  when 
several  obligations  are  secured  by  the  mortgage  and  their  proceeds 
will  not  pay  all,  is  to  be  made  by  the  court  in  accordance  with 
equitable  principles.  Orleans  Co.  National  Bank  v.  Moore,  112 
N.  T.  543.  A  foreclosure  operates  to  cut  off  the  rights  of  all 
subsequent  parties  who  were  made  parties  to  the  action.  Johnson 
V.  8nell,  34  St.  Eep.  177,  citing  Smith  v.  Gardiner,  42  Barb.  356. 
A  purchaser  at  a  real  estate  foreclosure  sale  which  is  defective 
and  void  as  against  the  owner  of  the  equity  of  redemption,  because 
he  was  not  made  a  party,  becomes  an  assignee  of  the  mortgage, 
and  if  he  lawfully  enters  into  possession  of  the  land,  becomes  a 
mortgagee  in  possession.  Townshend  v.  Thompson,  139  IST.  Y. 
152,  cited  Croner  v.  Cowdrey,  139  E".  Y.  471.  Although  a  sale 
in  foreclostire  be  a  nullity  as  to  the  owner  of  the  equity  of  re- 
demption, who  is  not  made  a  party  to  the  action,  it  is  not  void 
as  a  whole,  but  the  purchaser  acquires  all  the  rights  of  the  mort- 
gagee, and  if  he  thereafter  goes  into  possession  with  the  consent 
of  the  owner  of  the  equity  of  redemption,  he  becomes  a  mortgagee 
in  possession,  and  a  purchaser  at  a  sale  in  foreclosure,  given  after 
the  one  first  foreclosed,  cannot  maintain  ejectment  against  him. 
Wing  V.  Field,  35  Hun,  617. 

It  seems  that  after  a  mortgage  is  foreclosed  by  an  adminis-i 
trator  after  proper  service  on  all  the  defendants,  the  judgment 
and  sale  on  such  foreclosure  cannot  be  assailed  on  the  ground  of 
any  irregularity  or  even  want  of  jurisdiction,  in  granting  the 
letters  of  administration  to  plaintiff.  Ahhott  v.  Curran,  98  N.  Y. 
665.  Foreclosure  and  sale  of  a  mortgage  upon  a  lease  containing 
a  covenant  to  pay  rent,  expressed  as  binding  the  lessees  and  their 
assigns,  does  not  impair  the  covenant  to  pay  rent,  but  the  covenant 
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runs  with  the  land  and  binds  the  purchaser.  Pardee  v.  Steward, 
37  Hun,  259.  The  ordinary  provision  in  a  judgment  of  fore- 
closure, that  out  of  the  moneys  arising  from  the  sale  of  the  mort- 
gaged property  the  referee  retains  the  amount  of  any  lien  or  liens 
for  taxes  or  assessments,  does  not  estop  a  purchaser  from  ques- 
tioning the  validity  of  the  tax  sale.  Simrns  v.  V ought,  94  1^.  Y. 
654.  A  judgment  in  foreclosure  is  ineffectual  to  cut  off  an  ap- 
parent lien  where  the  order  of  publication  of  the  summons  against 
the  lienor  was  granted  upon  an  insufficient  affidavit,  and  a  pur- 
chaser will  not  be  compelled  to  accept  title  thereunder  although 
it  is  proved  in  the  case  that  such  lien  has,  in  fact,  been  discharged. 
Argall  v.  Bachrach,  18  Week.  Dig.  267.  A  judgment  in  fore- 
closure does  not  bar  a  tax  sale  purchaser  who  is  not  a  party. 
Becker  v.  Howard,  66  IST.  Y.  5.  Hence,  a  purchaser  at  a  tax  sale, 
subsequent  to  the  mortgage,  is  a  proper  party  to  the  foreclosure. 
Roosevelt  Hospital  v.  Dowley,  57  How.  489.  The  owner  of  a  half 
of  the  equity  of  redemption  was  not  made  a  defendant.  Held, 
that  the  foreclosure  was  void  as  to  him  and  his  assigns,  and  they 
had  twenty  years  to  bring  suit  to  gain  possession.  Schriver  v. 
Schriver,  86  K  Y.  575,  affirming  12  Week.  Dig.  328;  s.  c,  13 
Week.  Dig.  436. 

In  Marshall  v.  United  States  Trust  Co.,  93  App.  Div.  252,  87 
Supp.  747,  reversing  42  Misc.  306,  86  Supp.  617,  the  court  dis- 
cusses the  effect  of  foreclosure  sale,  and  holds  that  the  purchaser 
took  the  entire  interest  thereto  of  the  mortgagor  and  mortgagee  as 
it  existed  at  the  date  of  the- mortgage  and  unaffected  by  subsequent 
incumbrances  and  conveyances  of  the  mortgagor.  But  this  was 
reversed  and  Special  Term  affirmed,  180  ~N.  Y.  516. 

A  sale  in  foreclosure  is  not  rendered  defective  because  the  plain- 
tiff procured  the  appointment  of  a  guardian  ad  litem,  who  ap- 
peared in  the  action,  even  though  such  defendant  was  an  adult. 
Union  Trust  Co.  v.  Driggs,  62  App.  Div.  213,  70  Supp.  947. 

Where  the  holder  of  a  duly  recorded  junior  mortgage  is  not 
made  a  party  to  the  foreclosure  of  a  prior  mortgage,  the  pur- 
chaser at  such  foreclosure  sale  occupies  as  to  such  junior  mort- 
gagee the  position  of  mortgagee  in  possession  from  whom  the 
junior  mortgagee  is  entitled  to  redeem.  Naylor  v.  Colville,  20 
App.  Div.  581,  47  Supp.  267. 

The  entry  of  judgment  in  an  action  of  foreclosure  does  not  bar 
an  action  by  the  assignees  of  the  mortgagor  to  recover  damages 
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for  breach  of  an  agreement  pursuant  to  which  the  judgment  was 
entered.  Campbell  v.  N.  Y.  Life  Ins.  Co.,  14  App.  Div.  611, 
44  Supp.  5,  affirmed  without  opinion,  160  N.  Y.  699. 

In  Moran  v.  James,  21  App.  Div.  183,  4Y  Supp.  186,  the  court 
discusses  and  passes  upon  the  form  of  judgment  in  an  action  to 
which  an  infant,  who  was  not  bound  by  his  act  as  mortgagor,  was 
a  party ;  a  sale  being  directed  which  would  convey  only  the  inter- 
ests of  the  mortgagors  who  were  of  full  age. 

A  tax,  which  by  the  terms  of  the  statute  was  payable  in  install- 
ments, some  of  which  had  not  become  due  at  the  time  of  sale, 
but  the  assessment  of  which  the  statute  made  a  lien,  was  held  such 
a  lien  as  was  directed  to  be  discharged  by  the  judgment  and  terms 
of  sale,  notwithstanding  the  use  of  the  word  "  payable  "  in  the 
latter.     Oreene  v.  Bunzick,  23  App.  Div.  103,  48  Supp.  374. 

Where  the  owner  and  the  mortgagor  suffered  judgment  by  de- 
fault in  action  to  which  they  were  parties,  it  was  held  they  were 
concluded  by  the  judgment  and  could  not  maintain  an  action  to 
set  it  aside.     Barker  v.  Miller,  32  App.  Div.  364,  53  Supp.  283. 

A  judgment  in  foreclosure  brought  for  an  unpaid  installment 
of  interest  alone  which  orders  a  sale  subject  to  the  whole  mortgage 
debt  is  irregular ;  but  cannot  be  attacked  collaterally.  Stuyvesant 
V.  Well,  26  Misc.  445,  57  Supp.  592,  reversed  41  App.  Div.  551, 
58  Supp.  697,  in  turn  reversed,  167  N.  Y.  421;  affirming  judg- 
ment Trial  Term. 

The  appearance  of  the  defendant  in  surplus  proceedings,  and 
her  acquiescence  in  the  application  of  the  surplus,  waives  any 
irregularity  or  defect  in  the  judgment  arising  from  a  mistake  as 
to  her  christian  name.  Stuyvesant  v.  Well,  26  Misc.  445,  57 
Supp.  592. 

A  purchaser  of  property  at  foreclosure  is  not  bound  by  a  re- 
lease executed  by  the  mortgagor,  with  the  mortgagee's  consent, 
of  the  easements  appurtenant  to  the  property  by  an  elevated  rail- 
road operated  in  front  of  the  premises,  where  the  mortgagee  failed 
to  join  in  the  instrument  of  release,  and  the  purchaser  had  no 
knowledge  of  such  consent.  Caccia  v.  BrQohlyn  Unon  Elevated 
R.  B.  Co.,  98  App.  Div.  294,  90  Supp.  582. 

Sub.  3.    Motion  to  Vacate  Judgment  and  Appeal. 

Defendant's  motion  to  set  a  judgment  in  foreclosure  aside  will 
not  be  granted  as  a  favor,  where  he  shows  no  defence  or  merits. 
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but  relies  on  merely  technical  irregularities.  White  v.  Coulter,  1 
Hun,  357,  reversed  in  part,  59  JST.  Y.  629,  without  passing  on  this 
point.  Where,  after  judgment,  in  foreclosure,  the  debtor  paid 
large  sums  to  plaintiff's  attorney,  who  divided  them  with  one  of 
the  plaintiffs,  who  were  trustees,  without  the  knowledge  of  the 
others,  the  trust  fund  receiving  no  moneys,  held,  that  the  judg- 
ment should  not  be  set  aside  or  leave  given  to  put  in  a  supple- 
mental answer  setting  up  usury,  nor  should  credit  be  given  on  the 
judgment.     Stout  v.  Rider,  12  Hun,  574. 

In  case  of  railroad  mortgage,  where  motion  was  made  to  vacate 
judgment  on  the  ground  it  was  more  favorable  to  plaintiff  than 
was  asked  in  the  complaint,  it  was  denied.  Peck  v.  N.  Y.  &  N.  J. 
B.  R.  Co.,  85  ]Sr.  Y.  246,  dismissing  appeal  from  22  Hun,  129. 
But  a  tenant  of  the  mortgagor  may  be  allowed  to  come  in  and 
defend  on  the  ground,  after  judgment  and  sale,  that  the  mort- 
gagor is  the  real  owner  of  the  mortgage,  and  the  action  is  merely 
brought  to  disposses  such  tenant.  Read  v.  Stokes,  5  Week.  Dig. 
438.  As  to  all  provisions  relating  to  sale  of  the  mortgaged 
premises,  and  as  to  a  motion  for  resale,  see  §  1678.  As  to  the 
proper  practice  where  a  substituted  service  on  an  infant  was 
irregularly  made,  see  Wood  v.  Kroll,  43  Hun,  328.  Failure  to 
publish  notice  of  postponement  of  sale,  pursuant  to  §  1678,  is  a 
mere  irregularity,  and  does  not  constitute  a  jurisdictional  defect; 
it  is  ground  for  setting  aside  the  sale  upon  seasonable  application 
by  a  party  to  the  suit,  but  is  not  available  to  a  purcfliaser  two 
years  after  confirmation  of  the  sale,  no  objection  having  been 
made  by  any  of  the  parties  to  the  action.  Beckstein  v.  Schultz,  45 
Hun,  191.  Where  the  sole  plaintiff  dies  after  the  report  of  the 
referee  as  to  amount  due,  the  entry  of  judgment  thereafter  in  the 
name  of  the  original  plaintiff,  and  a  sale  without  revivor  by  the 
personal  representatives,  are  mere  irregularities  which  will  not 
defeat  the  title  of  the  purchaser.  Smith  v.  Joyce,  11  Civ.  Pro.  K. 
257,  citing  Harrison  v.  Simons,  3  Edw.  Ch.  416 ;  Lynde  v.  O'Don- 
nell,  21  How.  34 ;  Hays  v.  Thomas,  56  K  Y.  522.  See,  also, 
Minthorne  v.  Tompkins,  2  Paige,  102 ;  Goelet  v.  Lansing,  6  Johns. 
Ch.  75,  as  to  irregularities  in  sale  and  their  effect.  Failure  to 
appoint  a  guardian  ad  litem  for  an  infant  defendant  in  foreclosure 
is  an  irregularity,  but  a  judgment  taken  is  voidable,  not  void.  It 
may  be  opened  on  timely  application,  but  the  right  will  be  lost 
by  laches.  Feitner  v.  Hoeger,  15  St.  Eep.  376,  citing  McMurray 
V.  McMurray,  66  N.  Y.  175. 
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On  appeal  from  an  order  directing  the  sale  o£  mortgaged 
premises,  appellant  has  his  election  to  give  an  undertaking  con- 
ditioned against  waste  and  to  pay  for  use  and  occupation  or  to 
pay  any  deficiency  which  may  occur  on  the  sale.  Hortom  v. 
Childs,  11  Supp.  797.  An  undertaking  on  appeal  in  a  foreclosure 
case  against  waste  and  for  value  of  use,  operates  as  a  stay  of  pro- 
ceedings without  a  covenant  to  pay  a  deficiency.  Werner  v. 
Tuch,  29  St.  Eep.  36;  s.  c,  119  N.  Y.  632. 

An  undertaking  on  appeal  to  the  General  Term  from  a  judg- 
ment of  foreclosure,  which  states  that  the  sureties  "  do  hereby, 
pursuant  to  the  statute,  jointly  and  severally  undertake,"  that 
appellant  "  will  pay  all  costs  and  damages  which  may  be  awarded 
against  her  on  said  appeal,  not  exceeding  $500,"  and  on  affirm- 
ance or  dismissal,  pay  the  sum  recovered  or  directed  to  be  paid 
by  the  judgment,  conptitutes  merely  a  valid  common-law  agree- 
ment, and  the  words  used  are  to  be  given  their  usual,  ordinary 
significance,  and  have  not  the  force  and  effect  of  statutory  under- 
taking. The  Concordia  Savings  and  Aid  Assn.  v.  Bead,  35  St. 
Eep.  222. 

Where  a  mortgagor  has  had  his  day  in  court  and  failed  to  offer 
any  proof  in  support  of  his  defence,  a  judgment  recovered  should 
not  be  set  aside  unless  there  is  clear  proof  that  the  moving  parties 
had  suffered  an  injustice.  Cooh  v.  New  Amsterdam  Beat  Estate 
Association  J  2  App.  Div.  55. 

Where  a  judgment  in  foreclosure  determined  the  amount  due, 
and  no  appeal  was  taken  therefrom,  judgment  cannot  be  modified 
on  motion  to  vacate  the  sale.  Vingut  v.  Ketcham,  102  App.  Div. 
403,  92  Supp.  605. 

In  the  absence  of  an  appeal  by  plaintiff  from  the  judgment  of 
foreclosure,  the  failure  to  award  costs  to  plaintiff  is  not  a  ground 
for  interfering  with  the  judgment.  Ewell  v.  Hubbard,  46  App. 
Div.  383,  61  Supp.  790. 

When  a  judgment  is  once  entered  in  a  foreclosure  action  it 
cannot  be  set  aside  for  mere  irregularity  in  the  proceeding.  Trow- 
hridge  v.  Hayes,  21  Misc.  234,  45  Supp.  635. 

In  Hull  V.  Canandaigua  Electric  Lt.  Co.,  55  App.  Div.  419,  66 
Supp.  865,  appeal  dismissed,  166  IS.  Y.  598,  it  was  held  that  one 
of  two  joint  creditors  could  not  move  solely  upon  the  ground  that 
no  summons  had  been  served  upon  him,  the  summons  having  been 
served  upon  the  other  joint  creditor  to  vacate  the  judgment  of  fore- 
closure and  sale. 
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A  judgment  of  foreclosure  should  not  be  vacated  nearly  seven 
years  after  its  entry  where,  because  of  the  delay,  the  rights  of 
innocent  parties  have  intervened.  Atlantic  Trixst  Co.  v.  N.  Y. 
City  S.  W.  Co.,  75  App.  Div.  354,  Y8  Supp.  120. 

Where  the  property  covered  by  mortgage  upon  foreclosure  is 
sold  under  a  judgment  containing  ao  provisions  appropriate  to  a 
case  where  part  only  of  the  mortgage  debt  was  due,  the  mort- 
gagee has  no  lien  by  virtue  of  the  judgment  for  the  payment  of 
any  sums  that  may,  after  such  judgment,  come  due  under  the  terms 
of  the  mortgage.  Powell  v.  Harrison,  88  App.  Div.  228,  85 
Supp.  4:B2,  appeal  dismissed,  178  K  Y.  567. 

The  interest  of  the  parties  to  a  foreclosure  action  are  barred 
and  foreclosed  from  the  time  of  the  sale,  and  not  from  the  date 
of  the  judgment.  Nutt  v.  Cumming,  155  'N.  Y.  309,  affirmed, 
22  App.  Div.  92,  47  Supp.  800. 

The  fact  that  a  judgment  of  foreclosure  and  sale,  in  describing 
the  lands,  departs  from  the  language  of  the  complaint  and  directs 
the  sale  of  a  parcel  which  had  been  excepted  in  the  complaint,  can- 
not be  taken  advantage  of  by  the  plaintiff  who  purchased  at  the 
sale,  so  as  to  sustain  a  claim  of  title  to  the  excepted  parcel.  So 
far  as  the  decree  directs  the  sale  of  lands  not  covered  by  the  mort- 
gage, or  described  in  the  complaint,  it  is  wholly  unauthorized  and 
void  as  against  a  defaulting  defendant.  Clapp  v.  McCdbe,  155 
N.  Y.  525,  affirming  84  Hun,  379,  32  Supp.  425. 

A  judgment  in  foreclosure,  while  final  for  all  purposes  of  review, 
is  in  other  respects  interlocutory;  and  parties  to  the  action, 
having  judgment  liens  upon  the  property,  may  sell  it  upon  execu- 
tion, notwithstanding  the  judgment,  prior  to  the  foreclosure  sale. 
Nutt  V.  Cumming,  155  IST.  Y.  309,  affirming  22  App.  Div.  92,  47 
Supp.  800. 

Where  heirs-at-law  of  a  deceased  mortgagor  in  a  mortgage  of 
real  estate  situated  in  a  sister  State  were  parties  to  the  fore- 
closure, the  decree  is  conclusive  as  against  them,  and  their  interest 
in  the  property  is  cut  off  by  the  foreclosure.  Nunnally  v.  Roiin- 
son,  113  App.  Div.  848,  99  Supp.  594. 

The  rights  of  a  party  in  mortgaged  premises,  accruing  previous 
to  the  mortgage,  are  not  affected  by  foreclosure  even  though  de- 
fendant appears  and  answers  in  such  action.  Stillwell  v.  Hart, 
40  App.  Div.  112,  57  Supp.  639,  citing  Jacohie  v.  Michel,  144 
N.  Y.  237. 
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AETICLE  IX. 

SALE  AND   C30NrXRmATION. 

Rule  6i.  Form  of  judgment  for  sale,  disposition  of  surplus  money,  etc.,  767. 
Rule  (i2,.  Mortgage  and  assigmnents  to  be  filed  or  recorded  before  con- 
veyance; expense  allowed  in  costs,  767. 
Rule  30  (inpart').  References  other  than  those  of  issues,  etc.,  771. 
§  1244.   Conveyance  to  state  name  of  party,  772. 

Bnle  61.  Judgment  for  sale  —  form  of  —  disposition  of  snrplns 
money  —  selection  of  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description  and 
particular  boundaries  of  the  property  to  be  sold,  so  far,  at  least,  as  the  same 
can  be  ascertained  from  the  mortgage,  shall  be  inserted.  And,  unless  other- 
wise specially  ordered  by  the  court,  the  judgment  shall  direct  that  the  mort- 
gaged premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge  th^ 
mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the  action,  as  provided 
by  sections  1626  and  1676  of  the  Code,  and  v^hich  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  by  or  under  the 
direction  of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or 
any  other  party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff  or 
referee  execute  a  deed  to  the  purchaser;  that  out  of  the  proceeds  of  the  sale, 
unless  otherwise  directed,  he  pay  the  expenses  of  the  sale  as  provided  in 
section  1676  aforesaid,  and  that  he  pay  to  the  plaintiff,  or  his  attorney,  the 
amount  of  his  debt,  interest  and  costs,  or  so  much  as  the  purchase  money  will 
pay  of  the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney, 
for  the  amount  so  paid,  and  file  the  same  with  his  report  of  sale;  and  that 
the  purchaser  at  such  sale  be  let  into  possession  of  the  premises  on  pro- 
duction of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  under  any 
judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the  sale  within  five 
days  after  the  same  shall  be  received  and  be  ascertainable,  in  the  city  of  New 
York  to  the  chamberlain  of  the  said  city,  and  in  other  counties  to  the  treas- 
urer thereof,  unless  otherwise  specially  directed,  subject  to  the  further  order 
of  the  court,  and  every  judgment  in  foreclosure  shall  contain  such  directions, 
except  where  other  provisions  are  specially  made  by  the  court. 

No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a 
proper  voucher  for  the  surplus  moneys,  and  showing  that  they  have  been  paid 
over,  deposited,  or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to 
be  appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mort- 
gaged premises,  shall  be  selected  by  the  court,  and  the  court  shall  not  appoint 
as  such  referee  a  person  nominated  by  the  party  to  the  action,  or  his  counsel. 

Rnle  63.  Mortgage  and  assignments  to  be  filed  or  recorded  before 
conveyance  —  expense  allo^ired  in  costs. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a  decree  or 
order,  or  judgment  of  the  court,  it  shall  be  the  duty  of  the  plaintiff,  before  a 
deed  is  executed  to  the  purchaser,  to  file  auch  mortgage  and  any  assignment 
thereof  in  the  oiBce  of  the  clerk,  unless  such  mortgage  and  assignments  have 
been  duly  proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county  or 
counties  where  the  lands  so  sold  are  situated,  before  a  deed  is  executed  to  the 


768  FOEECLOSTJEE. 

purchaser  on  the  sale;  the  expense  of  which  filing  or  recording,  and  the  entry 
thereof,  shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  \yith  the  clerk, 
he  shall  enter  in  the  minutes  the  filing  of  such  mortgage  and  assignments, 
and  the  time  of  filing.  But  this  rule  shall  not  extend  to  any  case  where  the 
mortgage  or  assignments  appear,  by  the  pleadings  or  proof  in  the  suit  com- 
menced thereon,  to  have  been  lost  or  destroyed. 

The  Code  provisions  regulating  judicial  sales  are  found  under 
Article  IX  of  the  Code,  §§  1670  to  1688,  under  the  head  "  Pro- 
visions applicable  to  two  or  more  of  the  actions  specified  in  this 
Title."  These  provisions,  therefore,  include  sales  under  fore- 
closure and  in  partition,  and  the  decisions  relative  to  the  conduct 
of  such  sales  and  enforcement  of  rights  of  parties  in  connection 
therewith,  both  by  compelling  purchaser  to  complete  title  and  to 
relieve  purchaser  from  his  purchase,  are  collated  in  connection 
with  these  provisions;  since  substantially  the  same  rules  apply  as 
to  this  subject  in  both  actions.  The  confirmation  of  sale  on  fore- 
closure is  on  notice,  in  case  an  appearance  has  been  had  in  the 
action,  or  ex  parte  when  there  has  been  no  appearance.  Such  an 
order  should  always  be  taken  and  entered. 

Notice  of  Sale  in  Poreclosure. 

SUPREME  COURT  —  Umteb  County. 


THE  ULSTER  COUNTY  SAVINGS  INSTI- 
TUTION 

agst. 

GEORGE  W.  HASTEN  and  SARAH  M. 
BASTEN,  HIS  Wife;  EDGAR  H.  HASTEN, 
LOUIS  B.  BASTEN,  JAMES  OLIVER 
AND  SAMUEL  M.  BASTEN. 


Pursuant  to  a  judgment  of  foreclosure  and  sale,  rendered  herein 
on  the  11th  day  of  Jime,  1888,  and  duly  entered  in  Ulster  county 
clerk's  office  on  the  same  day,  I,  the  undersigned,  the  referee  duly 
appointed  for  such  purpose  by  said  judgment,  will  sell  at  public 
auction,  to  the  highest  bidder,  on  Saturday,  the  28th  day  of  July, 
1888,  at  two  o'clock  in  the  afternoon  of  that  day,  at  the  front  door 
of  the  hotel  of  James  0.  Sehoonmaker,  in  the  village  of  Kerhonkson, 
town  of  Wawarsing,  Ulster  county,  N".  Y.,  the  real  estate  directed 
by  said  judgment  to  be  sold,  and  therein  described  as  follows: 
(Here  insert  description.) 

Dated  June  11,  1888.  E.  B.  "WALKER,  Jr., 

WM.  S.  KENYON,  Eeferee. 

Plaintiff's  Attorney. 
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Terms  of  Sale. 


JOHN  H.  DE  PUY 


ISAAC    GEIFFIN,    DU    BOIS    FLUCIKER 
AND  ADAM  DEYO. 


The  premises  described  in  the  annexed  advertisement  of  sale  will 
be  sold  under  the  direction  of  John  V.  V.  Kenyon^  referee,  upon 
the  following  terms : 

First.  Ten  per  cent,  of  the  purchase  money  of  said  premises  will 
be  required  to  be  paid  to  the  said  referee  at  the  time  and  place  of  sale, 
and  for  which  the  referee's  receipt  will  be  given. 

Second.  The  residue  of  said  purchase  money  will  be  required  to 
be  paid  to  the  said  referee  at  his  office,  in  the  city  of  Kingston,  on  the 
14th  day  of  June,  1888,  when  the  said  referee's  deed  will  be  ready 
for  delivery. 

Third.  The  referee  is  not  required  to  send  any  notice  to  the  pur- 
chaser ;  and  if  he  neglects  to  call,  at  the  time  and  place  above  specified, 
to  receive  his  deed,  he  will  be  charged  with  interest  thereafter  on  the 
whole  amount  of  his  purchase,  unless  the  referee  shall  deem  it  proper 
to  extend  the  time  for  the  completion  of  said  purchase. 

Fourth.  All  taxes,  assessments  and  water-rates,  which,  at  the  time 
of  sale,  are  liens  or  incumbrances  upon  said  premises,  which  have 
not  apparently  become  absolute,  will  be  allowed  by  the  referee  out  of 
the  purchase  money,  provided  the  purchaser  shall,  previously  to  the 
delivery  of  the  deed,  produce  to  the  referee  proof  of  such  liens,  and 
duplicate  receipts  for  the  payment  thereof. 

Fifth.  The  purchaser  of  said  premises,  or  any  portion  thereof, 
will,  at  the  time  and  place  of  sale,  sign  a  memorandum  of  his  pur- 
chase. 

Sixth.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down,  and  in  case  any  purchaser  shall  fail  to  comply  with  any  of  the 
above  conditions  of  sale,  the  premises  so  struck  down  to  him  will  be 
again  put  up  for  sale,  under  the  direction  of  said  referee,  under  these 
same  terms  of  sale,  without  application  to  the  court,  unless  the  plain- 
tiff's attorney  shall  elect  to  make  such  application ;  and  such  purchaser 
will  be  held  liable  for  any  deficiency  there  may  be  between  the  sum  for 
which  said  premises  shall  be  struck  down  upon  the  sale  and  that  for 
which  they  may  be  purchased  on  the  resale,  and  also  any  costs  or 
■expenses  occurring  on  such  resale. 

Dated,  May  14,  1888.  JOHlSr  V.  V.  KENYON, 

Eeferee. 
lilemoranduni  of  Sale. 

I,  Isaac  Dean,  have,  this  14th  day  of  May,  1888,  purchased  the 
premises  described  in  the  above  annexed  printed  advertisement  of 
Bale,  for  the  sum  of  $1,495,  and  hereby  promise  and  agree  to  comply 
with  the  terms  and  conditions  of  the  sale  of  said  premises,  as  above 
mentioned  and  set  forth. 

Dated,  May  14,  1888.  ISAAC  DEAN". 

Actions,  Vol.  1  —  49 
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May  14,  1888,  received  from  Isaac  Dean  the  sum  of  $149.50,  being 
ten  per  cent,  on  the  amount  bid  by  him  for  property  sold  by  me,  under 
the  judgment  in  the  above-entitled  action. 

$149.50  JOHN  V.  V.  KBNYON, 

Eeferee. 

An  order  requiring  the  referee  to  convey  a  valid  and  sufficient 
deed  requires  a  deed  sufficient  in  form  and  terms  to  make  the 
title  obtained  by  it  as  valid  to  the  purchaser  as  it  is  in  the  power 
of  the  referee'  officially  to  make  it.  Easton  v.  Pichersgill,  55 
E^.  Y.  310.  It  is  said  that  a  deed  on  sale  in  foreclosure  passes 
the  title  immediately,  on  delivery,  without  a  report  of  sale  and 
order  of  confirmation.  Fort  v.  Burch,  6  Barb.  60.  But  this 
seems  to  depend  upon  the  provisions  of  the  decree  of  sale.  In 
Peck  V.  Knickerbocker,  18  Hun,  186,  the  cases  on  the  subject  are 
collated.  It  is  there  held  that  the  decree  does  not  per  se  divest 
the  title  of  the  mortgagor,  and  that  confirmation  is  necessary; 
Astor  V.  Turner,  11  Paige,  436 ;  and  referring  to  Simers  v.  Saltus, 
3  Den.  214,  and  Mitchell  v.  Bartlett,  51  N.  Y.  447,  as  distin- 
guishing the  rule  that  where  the  decree  does  not  specially  provide 
that  the  purchaser  have  possession,  on  production  of  the  referee's 
deed,  confirmation  is  necessary.  In  Moore  v.  Shaw,  15  Hun,  428, 
appeal  dismissed,  77  ~N.  Y.  512,  it  is  held  report  and  confirmation 
are  not  necessary,  in  foreclosure,  in  order  to  enable  plaintiff  to 
issue  execution  for  deficiency.  A  referee's  deed  in  foreclosure 
must  state  whose  right,  title  and  interest  has  been  sold.  Randall 
V.  Von  Ellert,  12  Hun,  577.  As  to  the  necessity  for  report  and 
order  when  a  writ  of  assistance  is  required,  see  cases  cited  under 
§  1675. 

Kule  61  provides  that  no  report  of  sale  in  foreclosure  shall  be 
confirmed  unless  accompanied  by  a  proper  voucher  for  the  sur- 
plus moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  to  the  judgment.  The  party  filing 
the  report  may  enter  an  order  ex  parte  that  unless  exceptions  are 
filed  within  eight  days  after  notice  of  the  entry  and  filing,  it  shall 
stand  confirmed,  and  serve  a  copy  of  this  order  and  notice  of  its 
entry  with  the  notice  of  filing  the  report  pursuant  to  Rule  30. 
Bache  v.  Doscher,  41  Supr.  150.  The  title  of  the  purchaser  and 
the  report  will  become  absolute  and  stand  as  in  all  things  con- 
firmed, unless  exceptions  thereto  are  filed  and  served  within  eight 
days  after  service  of  notice  of  filing  the  same.  1  Barb.  Ch.  Pr. 
529. 
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Bnle  30.  [Last  balf.]     References  other  tban  of  issnes,  etc. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for 
computing  the  amount  due  in  foreclosure  cases,  the  testimony  of  the  witnesses 
shall  be  signed  by  them,  and  the  report  of  the  referee  shall  be  filed  with  the 
testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause  or  proceeding,  and  the  said 
report  shall  become  absolute,  and  stand  as  in  all  things  confirmed,  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after  service  of 
notice  of  the  filing  of  the  same.  If  exceptions  are  filed  and  served  within 
such  time,  the  same  may  be  brought  to  a  hearing  at  any  Special  Term  there- 
after, on  the  notice  of  any  party  interested  therein. 

If  a  party  neglect  to  except  to  a  referee's  report  for  eight  days 
after  notice  of  filing  it  becomes  absolute,  although  it  be  defective 
on  its  face.  Catlin  v.  Catlin,  2  Hun,  378.  In  Moore  v.  Shaw,  15 
Him,  428,  the  syllabus  states  that  it  seems  that  where  in  an  action 
to  foreclose  a  mortgage  the  judgment  provides  for  usual  deficiency 
judgment,  it  is  unnecessary  to  apply  to  the  court  for  an  order  con- 
firming the  report  of  the  referee  before  issuing  execution  against 
the  defendant  for  the  amount  of  the  deficiency,  nor  is  it  neces- 
sary to  enter  a  further  judgment  upon  the  filing  of  said  report ;  and 
it  appears  that  it  may  be  necessary  to  have  the  report  confirmed 
in  order  to  perfect  the  title  as  between  mortgagor  and  purchaser. 
It  is  said,  in  the  opinion,  that  the  rule  requiring  confirmation  was 
one  in  chancery,  and  not  a  statutory  requirement.  It  is,  however, 
prudent  to  obtain  an  order  of  confirmation  on  the  report,  and 
direction  fixing  the  amount  of  the  judgment  for  deficiency.  See, 
also,  Giles  v.  Comstock,  4  N.  Y.  270.  It  rests  wholly  in  the  dis- 
cretion of  the  court  whether  the  sale  should  be  confirmed  or  not, 
and  this  power  will  be  exercised  prudently  and  fairly  in  the  inter- 
est of  all  concerned.  An  order  directing  a  resale  is  not  subject 
to  review  on  appeal.  Crane  v.  Stiger,  58  N.  Y.  625 ;  Hale  v. 
Maxon,  60  IST.  Y.  339 ;  Ooodell  v.  Harrington,  76  JST.  Y.  547.  If 
the  proceedings  in  the  action  have  been  regular,  the  title  passes 
to  the  purchaser  as  of  the  date  of  the  deed,  the  confirmation  re- 
lating back  to  that  time.  Fort  v.  Burch,  6  Barb.  60 ;  Stimson  v. 
Arnold,  5  Abb.  IST.  C.  377;  Fuller  v.  Van  Geesen,  4  Hill,  171; 
Mitchell  V.  Bartlett,  51  N.  Y.  447.  But  title  does  not  vest  until 
the  delivery  of  the  deed.  Mitchell  v.  Bartlett,  51  E".  Y.  447. 
After  judgment  and  sale,  while  awaiting  confirmation,  the  court 
has  power,  on  petition  of  the  purchaser,  to  restrain  the  mortgagor 
from  committing  waste.  Mutual  Life  Ins.  Co.  v.  Bigler,  79  '^.  Y. 
668.     The  questions  in  dispute  between  the  mortgagor  and  pur- 
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chaser  arising  upon  the  sale  should  be  settled  upon  the  motion  to 
confirm  the  report.  Farmers'  Loan  and  Trust  Go.  v.  Banker's, 
etc.,  Co.,  11  Civ.  Pro.  R.  307. 

§   1244.  [Am'd,  1879.]     Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or  sold  pursuant  to 
a  judgment,  which  specifies  the  particular  party  or  parties,  whos»  right,  title 
or  interest  is  directed  to  be  sold,  must  distinctly  state,  in  the  granting  clause 
thereof,  whose  right,  title,  or  interest  was  sold,  and  is  conveyed,  without 
naming,  in  that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer  executing  it 
is  liable  for  the  damages,  which  the  purchaser  sustains  by  the  omission, 
whether  he  accepts  or  refuses  to  accept  it. 

Referee's  Report  of  Sale  in  Poreclosxire. 

SUPREME  COURT. 


THE  ULSTER  COUNTY  SAVINGS  INSTI- 
TUTION 

agst. 
GEORGE  W.  BASTEN. 


To  the  Supreme  Court: 

In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made  in 
the  above  action,  on  the  13th  day  of  March  in  the  year  1906,  by 
which  it  was,  among  other  things,  ordered  and  adjudged,  that  all 
and  singular  the  mortgaged  premises  mentioned  in  the  complaint  in 
this  action,  and  hereinafter  described,  or  so  much  thereof  as  might 
be  sufficient  to  raise  the  amount  adjudged  to  be  due  to  the  plaintiff 
as  therein  mentioned,  for  principal  and  interest,  and  the  costs  in  the 
action,  and  which  might  be  sold  separately  without  material  injury 
to  the  parties  interested,  be  sold  at  public  auction  by  or  under  the 
direction  of  the  subscriber,  a  referee  duly  appointed  therein,  for  the 
purpose  of  making  such  sale;  that  the  said  sale  be  made  in  the 
county  where  the  said  mortgaged  premises,  or  the  greater  part 
thereof,  are  situated;  that  the  referee  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice  of  this 
court,  and  the  plaintiff,  or 'any  of  the  parties  to  this  action,  might 
become  the  purchaser;  that  the  referee  execute  a  deed  to  the  pur- 
chaser of  the  mortgaged  premises  on  the  said  sale;  and  that  the  said 
referee,  after  deducting  fees  and  expenses  as  provided  by  §§  1686 
and  1676,  Code  of  Civil  Procedure,  pay  to  the  said  plaintiff's  attor- 
ney, out  of  the  proceeds  of  the  said  sale,  his  costs  in  this  action  as 
adjusted  by  the  court,  and  also  the  amount  so  adjudged  to  be  due 
as  aforesaid,  together  with  the  legal  interest  thereon  from  the  date 
of  said  decree,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  premises  would  pay  of  the  same,  and  that  the  referee 
take  receipts  for  the  amount  so  paid,  and  file  the  same  with  his 
report;  and  that  he  pay  over  the  surplus  moneys  arising  from  the 
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said  sale,  if  any  there  should  be,  to  the  treasurer  of  the  county  of 
Ulster,  within  five  days  after  the  same  shall  be  received  and  ascer- 
tainable, subject  to  the  further  order  of  the  court.  And  whereby  it 
was  further  ordered  and  adjudged  that  if  the  moneys  arising  from 
the  said  sale  should  be  insuflScient  to  pay  the  amount  so  reported 
due  to  the  plaintifE,  with  the  interests  and  costs  aforesaid,  that  the 
said  referee  specify  the  amount  of  such  deficiency  in  his  report  of 
the  sale,  I,  the  subscriber,  Edward  B.  Walker,  Jr.,  referee  as  afore- 
said, residing  in  the  village  of  New  Paltz,  do  respectfully  certify  and 
report,  that  having  been  charged  by  the  attorney  for  the  plaintifl! 
with  the  execution  of  said  judgment,  I  advertised  said  premises  to 
be  sold  by  me  at  public  auction,  at  the  front  door  of  the  courthouse 
in  the  city  of  Kingston,  N.  Y.,  at  twelve  o'clock  noon,  on  the  30th 
day  of  April,  in  the  year  1906;  that  previous  to  said  sale  I  caused 
notice  thereof  to  be  publicly  advertised  for  six  weeks  successively, 
as  follows,  viz. :  By  causing  a  printed  notice  thereof  to  be  fastened 
up  in  three  public  places  in  the  city  of  Kingston,  where  such  premi- 
ses were  to  be  sold,  and  three  notices  fastened  up  in  the  town 
of  Marbletown,  in  which  the  said  mortgaged  premises  are  situated, 
and  by  causing  a  copy  of  such  notice  to  be  printed  once  in  each  week 
during  the  six  weeks  immediately  preceding  such  sale,  in  a  public 
newspaper  printed  in  said  county  of  Ulster,  to  wit,  the  Kingston 
Daily  Leader,  printed  at  the  city  of  Kingston,  in  said  county,  which 
notices  contained  a  brief  description  of  said  mortgaged  premises. 

And  I  do  further  report  that  on  the  said  30th  day  of  April,  in  the 
year  1906,  the  day  on  which  the  said  premises  were  so  advertised  to 
be  sold  as  aforesaid,  I  attended,  at  the  time  and  place  fixed  for  said 
sale,  and  exposed  said  premises  for  sale  at  public  auction  to  the 
highest  bidder,  and  the  said  premises  were  then  and  there  fairly 
struck  off  to  Eliza  C.  Van  Wagonen,  of  Marbletown,  Ulster  county, 
N.  Y.,  for  the  sum  of  $4,250,  she  being  the  highest  bidder  therefor, 
and  that  being  the  highest  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report  that  I  have  executed,  acknowl- 
edged and  delivered  to  said  purchaser  the  usual  referee's  deed  for 
said  premises,  and  have  paid  over  or  disposed  of  the  purchase 
moneys,  or  proceeds  of  such  sale,  as  follows,  viz. :  I  have  paid  to 
the  attorney  for  the  plaintiff  the  sum  of  $300.68,  being  the  amount 
of  his  costs  of  this  suit,  with  the  interest  as  adjusted,  and  have 
taken  a  receipt  therefor,  which  is  hereto  annexed.  I  have  also 
retained  in  my  hands  the  sum  of  $49.93,  being  the  amount  of  my 
fees  and  disbursements  on  said  sale.  And  I  have  paid  to  the  plain- 
tiff the  sum  of  $3,971.39,  and  have  taken  a  receipt  therefor,  which 
is  hereunto  annexed.  I  have  paid  to  James  M.  Cooper,  guardian  ad 
litem,  the  sum  of  $50,  his  costs,  and  have  taken  his  receipt  therefor, 
which  is  hereto  annexed;  and  have  paid  taxes  and  water  rates  as 
specified  in  schedule  attached. 

And  I  do  further  certify  and  report  that  the  premises  so  sold  and 
conveyed  as  aforesaid,  were  described  in  said  judgment  and  in  the 
deed  so  executed  by  me  aforesaid,  as  follows,  viz. :  (Here  insert 
description  of  premises  sold.) 

And  I  also  report  that  the  deficiency  due  to  the  plaintiff  from  the 
defendant  George  W.  Basten,  and  for  which  he  is  personally  liable 
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under  rhe  judgment  herein,  is  $325.10,  with  interest  from  the  date 
of  this  my  report. 

All  of  which  is  respectfully  reported  to  this  court. 

Dated  May  3,  1906.  E.  B.  WALKEE,  JE., 

Eeferee. 

SUPEEME  COUET. 

(Title  as  before.) 

Eeceived  April  30,  1906,  of  John  N.  Van  Derlyn,  the  referee  who 
made  the  sale  of  the  premises  under  and  by  virtue  of  the  judgment 
in  the  above-entitled  cause,  the  sum  of  $3,971.39,  which  sum,  being 
part  of  the  proceeds  of  the  sale  of  said  premises,  is  received  by  me 
under  and  by  virtue  of  the  provisions  of  said  judgment,  being  the 
amount  adjudged  to  be  paid  to  said  plaintiff,  with  interest  thereon 
as  mentioned  in  said  judgment. 

J.  E.  OSTEANDEE, 
Treas.  Ulster  County  Savings  Institution. 

SUPEEME  COUET. 

(Title  as  before.) 

Eeceived  April  30,  1906,  of  Edward  B.  Walker,  Jr.,  the  referee 
who  made  the  sale  of  the  premises  under  and  by  virtue  of  the  judg- 
ment in  the  above-entiteld  cause,  the  sum  of  $200.68,  being  the 
amount  of  the  costs  and  disbursements  of  the  plaintiff  in  said  action, 
as  fixed  by  the  court,  with  the  interest  as  taxed,  which  costs  are 
paid  me  by  said  referee  under  and  by  virtue  of  the  provisions  of  said 
judgment. 

WILLIAM  S.  KENYON, 

Attorney  for  PlaintiS. 
SUPEEME  COUET. 

(Title  as  before.) 

April  30,  1906,  received  of  Edward  B.  Walker,  Jr.,  the  referee 
herein,  the  sum  of  $50,  being  in  full  for  my  fees  as  guardian  ad  litem. 

J.  M.  COOPEE. 

It  is  not  proper  to  provide  for  confirmation  in  the  order  of 
reference.     Citizens'  Savings  Bank  v.  Baker,  17  St.  Hep.  79. 

Final  Order  Confirming  Sale  in  Foreclosure. 

(Caption,  usual  form.) 

(Title  as  before.) 

On  reading  and  filing  the  report,  dated  August  1,  1907,  of  C.  M. 
Woolsey,  referee  heretofore  appointed  herein,  of  the  sale  of  the 
mortgaged  premises  mentioned  and  described  in  the  complaint  in 
this  action,  and  on  motion  of  D.  W.  Ostrander,  attorney  for  plaintiff. 

Ordered,  that  said  report  be  and  the  same  is  in  all  things  con- 
firmed. 

And  it  is  further  ordered,  that  the  clerk  of  Ulster  county  enter 
and  docket  judgment  for  deficiency  in  favor  of  plaintiff  upon  said 
report  against  George  C.  Schoonmaker  for  $625.25,  with  interest 
from  June  11,  1907,  and  that  plaintiff  have  execution  therefor. 
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AETICLE  X. 

JTTDGMENT  FOE.  DEPIOTENOS". 

If  there  is  no  bond  and  no  covenant  to  pay  the  money,  and 
no  pre-existing  debt,  the  remedy  is  confined  to  the  land.  Gaylord 
V.  Knapp,  15  Hun,  87.  The  grantee  in  a  deed  taken  merely  as 
security,  though  he  assumed  an  existing  mortgage  on  the  property, 
held,  not  liable  to  the  mortgagee  for  a  deficiency  on  foreclosure. 
Root  V.  Wright,  84  E".  Y.  72.  A  personal  judgment  for  a  de- 
ficiency cannot  be  rendered  against  a  non-resident  defendant,  who 
neither  appeared  in  the  action  nor  had  been  served  with  process 
within  this  State.  Schwinger  v.  Hickoh,  53  H.  Y.  280;  Bartlett 
V.  McNeil,  60  E".  Y.  53. 

A  married  woman  is  not  liable  on  a  bond  secured  by  a  mort- 
gage on  her  separate  estate  where  the  loan  was  to  her  husband, 
and  the  bond  does  not  charge  her  separate  estate.  McKeon  v. 
Hagan,  18  Hun,  65 ;  Life  Asso.  of  America  v.  Lessler,  19  Alb. 
L.  J.  399.  But  see  chap.  361,  Laws  of  1884,  as  to  right  of 
married  women  to  contract  with  same  power  as  if  sole.  But  pre- 
vious to  this  act  it  was  presumed  that  where  a  married  woman 
received  money  on  a  promise  to  repay  it,  although  the  bond  did 
not  charge  her  separate  estate,  the  money  was  borrowed  for  the 
benefit  of  such  estate.  Williamson  v.  Duffy,  19  Hun,  312.  Corir 
tra.  Mack  v.  Austin,  29  Hun,  534,  affirmed,  95  N.  Y.  513.  A 
wife  is  not  liable  to  pay  a  deficiency  where  the  claim  is  based  upon 
the  assumption  contained  in  the  deed  conveying  the  property  to 
her,  of  which  she  had  no  knowledge,  and  which  was  made  as  a 
gift  from  her  husband  to  her.  Munson  v.  Dyett,  56  How.  333. 
Where  a  loan  is  made  to  husband  and  wife  jointly  on  their  joint 
property,  a  judgment  for  deficiency  may  be  entered  against  the 
wife,  and  such  judgment  will  be  deemed  final  and  only  reviewable 
on  direct  appeal.  Bert  v.  Palmer,  22  Week.  Dig.  282.  A  married 
woman  who  takes  a  conveyance  assuming  the  payment  of  a  mort- 
gage is  liable,  though  she  has  no  other  property.  Cashman  v. 
Henry,  75  N.  Y.  103.  Contra,  Manhattan  Life  Ins.  Co.  v.  Stover, 
14  Hun,  153.  A  plaintiff  who  omits  to  take  judgment  as  he  is 
entitled,  should  be  held  barred  from  leave  to  amend  by  a  long  delay, 
and  the  Court  of  Appeals  will  not  review  the  General  Term  de- 
cision refusing  leave.  Grani  v.  Orisiuold,  21  Hun,  509  ;  on  appeal, 
82  N.  Y.  569.     Where  the  judgment  of  foreclosure  does  not  pro- 
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vide  that  a  certain  defendant  shall  be  liable  for  a  deficiency,  an 
order  upon  the  referee's  report  of  sale  directing  such  judgment  is 
irregular.  Day  v.  Johnson,  5  Week.  Dig.  237.  A  grantee  who 
has  covenanted  to  pay  a  mortgage  is  not  bound  to  pay  a  deficiency 
if  he  has  been  evicted  by  paramount  title.  Dunning  v.  Leavitt, 
85  IST.  Y.  30.  Where  the  mortgagor  sells  the  equity  subject  to  the 
mortgage,  and  the  purchaser  assumes  the  payment  as  a  portion  of 
the  purchase  money,  the  latter  becomes  personally  liable  for  the 
payment  of  the  debt  in  the  first  instance,  and  if  the  mortgagor  is 
compelled  to  pay  it,  he  can  recover  it  from  the  purchaser  of  the 
equity.  Halsey  v.  Reed,  9  Paige,  447 ;  Marsh  v.  Pike,  10  Paige, 
595 ;  Blyer  v.  Mulholland,  2  Sandf.  Ch.  478 ;  Ferris  v.  Crawford, 
2  Den.  595 ;  Cornell  v.  Prescott,  2  Barb.  16 ;  Thayer  v.  Marsh, 
11  Hun,  501 ;  Russell  v.  Pistor,  7  IST.  Y.  171 ;  Hartley  v.  Harrison, 
24  K  Y.  170 ;  Comstock  v.  Drohan,  71  IST.  Y.  9.  So  also,  as  to 
the  grantee  of  a  grantee.  Marsh  v.  Pike,  10  Paige,  595.  It 
was  held  in  71  N".  Y.  9,  supra,  that  where  the  grantee  of  the 
premises  was  not  made  a  party  to  the  action,  the  mortgagor  was 
not  bound  to  give  him  notice  in  order  to  hold  him  for  deficiency. 
See,  also,  Drewry  v.  Clark,  16  How.  424.  But  where  the  plaintiff 
makes  the  mortgagor  a  party  for  the  purpose  of  obtaining  a  judg- 
ment for  deficiency  against  him,  the  surety  may  insist  that  the 
principal  debtor  shall  be  made  a  party.  Bigelow  v.  Bush,  6  Paige, 
343. 

One  who  accepts  a  deed  in  which  he  assumes  the  payment  of  a 
mortgage  given  by  his  grantee  becomes  the  principal  debtor. 
Ranny  v.  McMullen,  5  Abb.  IST.  C.  246 ;  Wales  v.  Sherwood,  52 
How.  413.  Where  a  grantee  assumes  payment  of  a  mortgage  as 
part  of  the  consideration,  he  becomes  liable  to  the  mortgagee,  but 
there  is  no  liability  to  his  grantor.  Upon  acceptance  of  the  deed 
the  grantee  becomes  the  principal  debtor,  and  the  grantor  his 
surety  for  the  payment  of  the  mortgage  debt;  if  the  latter  pays 
the  amount,  he  is  entitled  to  be  substituted  to  the  rights  of  the 
mortgagee  and  has  his  remedy  against  his  grantee.  If  the  grantor 
dies  before  foreclosure,  his  heirs,  and  not  his  administrators,  suc- 
ceed to  his  rights,  the  heirs  being  the  parties  injured  by  the  breach 
of  the  covenant  to  assume.  Ayres  v.  Dixon,  78  N.  Y.  318. 
Where  there  is  a  covenant  in  a  deed  that  the  grantee  shall  pay  a 
mortgage  executed  by  the  grantor,  the  latter  becomes  a  surety,  and 
extension  of  time  of  payment  by  the  holder  discharges  the  grantor. 
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Calvo  V.  Davies,  73  N.  T.  211 ;  Marshall  v.  Davies,  78  N.  Y.  415. 
And  If  the  mortgagees  releases  the  grantee  of  the  niortgagor,  the 
latter  is  discharged.  Pcdne  v.  Jones,  76  N.  Y.  274.  Where  the 
court  finds  that  the  plaintiff  is  entitled  to  a  personal  judgment  for 
a  deficiency  against  a  grantee  of  the  premises  who  is  made  defend- 
ant, but  plaintiff  enters  a  judgment  without  relief  against  such 
defendant  for  deficiency,  he  thereby  discharges  him  from  such 
Hability.  Mutual  Life  Ins.  Co.  v.  Hoyt,  15  Week.  Dig.  489.  In 
an  action  for  forclosure  if  the  name  of  the  principal  debtor  is 
stricken  out  by  order  of  the  court,  and  judgment  against  him  for 
deficiency  expressly  waived  by  such  order,  judgment  for  deficiency 
cannot  be  ordered  against  the  surety.  HencJcen  v.  James,  16 
Week.  Dig.  33.  A  conveyance  expressed  to  be  subject  to  a  mort- 
gage, but  without  any  stipulation  that  the  grantees  shall  pay  it, 
leaves  the  grantor  principally  liable  for  deficiency.  Brusse  v. 
Paige,  1  Keyes,  87;  Tillotson  v.  Boyd,  4  Sandf.  516;  Munnay  v. 
Smith,  1  Duer,  412. 

If  there  are  words  in  the  deed  importing  that  the  grantee  is  to 
fay  the  mortgage  to  which  the  land  is  subject,  he  is  deemed  to 
have  entered  into  an  express  agreement  to  do  so  by  the  acceptance 
of  the  deed ;  no  precise  or  formal  words  are  necessary  if  the  intent 
appears.  Curtis  v.  Tyler,  9  Paige,  432  ;  Halsey  v.  Reed,  9  Paige, 
iiQ;  Marsh  v.  Pike,  10  Paige,  595 ;  Vail  v.  Foster,  4  IST.  Y.  312 ; 
Trotter  v.  Hughes,  12  IST.  Y.  74 ;  Bicard  v.  Sanderson,  41  IST.  Y. 
179;  Lawrence  v.  Pox,  20  N.  Y.  268.  The  purchaser  of  a  mere 
equity,  without  any  words  in  the  grant  importing  that  he  assumes 
the  payment  of  the  mortgage,  does  not  bind  himself  personally 
to  pay  the  debt,  there  is  no  implied  promise  or  covenant.  If, 
however,  in  the  conveyance  there  are  words  importing  that  the 
grantee  will  pay  the  debt,  he  is  deemed  to  have  entered  into  an 
express  agreement  to  do  so,  although  he  does  not  sign  or  seal  the 
instrument.  The  acceptance  of  a  deed  containing  such  language 
is  evidence  of  the  most  satisfactory  kind  that  he  has  promised  to 
do  what  the  deed  says  he  is  to  do.  The  insertion  of  words  to  the 
effect  that  it  is  subject  to  a  mortgage  of  a  specified  amount  which 
has  been  estimated  as  part  of  the  purchase  money  and  deducted 
therefrom  does  not  bind  the  grantee  personally.  Collins  v.  Rowe, 
1  Abb.  K  C.  97 ;  Belmont  v.  Coman,  22  N.  Y.  438.  Otherwise 
if  the  mortgage  debt  formed  part  of  the  consideration  of  the  pur- 
chase price  and  was  to  be  paid  by  the  purchaser  or  he  retained 
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the  amount.     Dorr  v.  Peters,  3  Edw.  Ch.  132 ;  Smith  v.  Tusslow, 
84  N.  Y.  660. 

Under  a  conveyance  by  which  the  grantee  assumes  no  personal 
liability,  the  fact  that  the  grantee  takes  possession  and  receives 
the  rents  and  profits  does  not  make  him  liable  for  deficiency. 
Argall  v.  Pitts,  78  IsT.  Y.  239.  A  grantee  of  the  equity,  subject 
to  a  mortgage,  is  not  liable  if  his  grantee  v^as  not  so  liable.  Smith 
V.  Cross,  16  Hun,  478;  C ashman  v.  Henry,  75  N.  Y.  103;  Vroo- 
man  v.  Turner,  69  N.  Y.  280.  A  purchaser  of  the  equity  from 
one  not  personally  liable  to  the  holder  of  the  mortgage  incurs  no 
liability  by  the  insertion  of  a  clause  assuming  payment  of  a  mort- 
gage as  part  of  the  consideration.  Smith  v.  Cross,  16  Hun,  487; 
Munson  v.  Dyett,  56  How.  333.  A  clause  in  a  second  mortgage, 
by  which  a  mortgagee  covenants  and  agrees  to  pay  a  prior  mort- 
gage, does  not  render  him  personally  liable  to  the  prior  mortgagee 
for  the  first  mortgage  debt.  The  stipulation,  in  such  a  case,  differs 
from  a  similar  stipulation  in  a  conveyance,  in  that  it  is  not  a 
promise  made  by  the  mortgagee  to  the  mortgagor  for  the  benefit 
of  the  prior  mortgagee,  but  is  a  promise  for  the  benefit  of  the 
mortgagor  only,  to  protect  his  property  by  advancing  money  to 
pay  his  debts.     Garnsey  v.  Rogers,  27  N.  Y.  233. 

It  does  not  matter,  as  regards  the  personal  liability  of  one  who 
has  assumed  to  pay  the  mortgage  debt,  that  he  took  the  deed 
merely  as  security  for  an  indebtedness  owing  to  him  by  the  firm 
of  which  the  mortgagor  was  a  member.  Ricard  v.  Sanderson,  41 
K  Y.  179.  See  Campbell  v.  Smith,  8  Hun,  6 ;  s.  c,  71  N.  Y.  26. 
After  a  mortgagor  had  conveyed  the  premises,  without  reference 
to  the  mortgage  and  for  full  value,  the  mortgage  was  foreclosed 
and  the  land  sold  for  more  than  the  amount  due  on  the  judgment. 
No  note  or  memorandum,  or  report  of  the  sale,  was  made.  The 
purchaser  paid  no  part  of  his  bid  and  the  sale  was  abandoned,  but 
the  purchaser  thereafter  obtained  a  conveyance  from  the  mort- 
gagor's grantee  and  also  paid  the  amount  called  for  by  the  fore- 
closure judgment,  and  received  an  assignment  thereof  and  of  the 
bond,  and  then,  by  leave  of  the  court,  brought  suit  upon  the  bond. 
Held,  that  the  foreclosure  sale,  even  if  binding  upon  the  plaintifE 
therein,  did  not  affect  the  rights  of  defendants  and  furnished  no 
defence,  as  they  were  bound  to  pay  the  bond  and  could  not  ask 
to  have  the  land  sold  to  discharge  the  debt;  they  were  no  way 
damaged  and  acquired  no  equities  by  reason  of  the  failure  to 
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complete  the  sale ;  that  it  was  not  essential  for  plaintiff  to  set  up 
his  equities  in  his  complaint;  he  had  a  right  to  sue  simply  as 
assignee  of  the  bond  and  to  prove  his  equities  in  answer  to  any 
defence  sought  to  be  established  by  defendants.  Wadsworth  v. 
Lyon,  93  N.  Y.  201.  Where  land  is  conveyed  subject  to  a  mort- 
gage, the  payment  of  which  is  expressly  assumed  by  the  grantee, 
and  the  mortgage  is  foreclosed  in  an  action  to  which  such  grantee 
is  not  a  party,  and  a  judgment  for  deficiency  is  entered  against 
the  mortgagor,  the  latter  is  entitled  to  recover  the  deficiency  of 
his  grantee  without  deduction  of  the  foreclosure  costs;  he  need 
not  obtain  leave  of  the  court  to  sue.     Comstock  v.  DroTian,  Yl 

IS.  y.  9. 

A  person  who  guarantees  the  payment  of  the  mortgage  debt 
either  in  the  assignment  of  the  mortgage  to  plaintiff,  or  otherwise, 
is  a  proper  party  to  the  action,  and  judgment  can  be  rendered 
against  him  for  deficiency.  Bristol  v.  Morgan,  3  Edw.  Ch.  142 ; 
Eushmore  v.  Oracle,  4  Edw.  Ch.  84.  One  who,  on  assigning  a 
mortgage,  guarantees  payment  thereof,  by  due  foreclosure  and 
sale,  may  be  joined  as  defendant  in  foreclosure  and  a  judgment 
for  deficiency  had  against  him.  Vanderbilt  v.  Schreyer,  91  N.  Y. 
392.  A  person  who  has  guaranteed  the  collection  of  the  mort- 
gage debt  is  a  proper  party,  but  in  such  case  the  judgment  should 
provide  that  no  execution  should  issue  as  against  him  until  an 
execution  against  the  parties  primarily  liable  has  been  returned 
unsatisfied.  Leonard  v.  Morris,  9  Paige,  90;  Harlem  Savings 
Bank  v.  Mickelsburgh,  57  How.  106.  It  has  also  been  held  that 
a  person  who  covenanted  that  a  mortgage  was  due  and  collectible 
was  a  proper  party.  Curtis  v.  Tyler,  9  Paige,  432.  Where  a 
mortgagor  conveys  premises  subject  to  a  mortgage,  which  the  pur- 
chaser, assiimes  and  agrees  to  pay,  and  an  action  of  foreclosure  is 
brought,  and  the  mortgagee,  for  a  valuable  consideration,  stipu- 
lates not  to  apply  for  judgment  for  such  deficiency  against  the 
purchaser,  held,  that  from  the  time  of  this  discharge  the  mort- 
gagee was  bound  to  respect  the  rights  of  the  original  mortgagor 
as  surety.  He  ceased  to  have  any  right  of  action  against  such 
mortgagor,  and  the  mortgagor  ceased  to  be  liable.  Knohlock  v. 
Zschwetzke,  1  St.  Rep.  238.  Where  a  deed  contains  no  assump- 
tion of  a  mortgage  debt  or  agreement  to  pay  it,  parol  proof  of 
such  a  contract  does  not  contradict  the  deed,  and  is  competent  to 
establish  the  liability  of  the  grantee  to  pay  such  debt.  Peet  v. 
Eent,  5  St.  Eep.  134. 
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Land  was  purchased  for  the  benefit  of  an  association,  but  title 
taken  in  the  name  of  an  individual,  who  gave  back  a  mortgage. 
The  receipt  for  the  money  loaned  specified  it  was  for  the  associa- 
tion. Held,  that  the  mortgagor  should  be  exonerated  from  the 
payment  of  any  deficiency  arising  on  the  mortgage.  Bowman  v, 
Johnson,  6  St.  Rep.  22.  One  who  purchases  land  subject  to  a 
mortgage  makes  the  land  thereby  the  primary  fund  for  the  pay- 
ment of  the  mortgage  debt,  and  this  is  so  although  the  mortgage 
contains  a  covenant  on  the  part  of  the  grantee  to  pay  the  mort- 
gage debt.  The  covenant  is  to  indemnify  the  grantor  against  the 
contingency  that  the  land  may  not  bring  enough  to  pay  such  debt. 
On  conveyance  by  a  mortgagor  subject  to  a  mortgage,  the  mean- 
ing of  the  transaction  between  the  parties  is,  the  land  shall  pay 
the  mortgage  debt  in  exoneration  of  the  personal  liability  of  the 
mortgagor  on  his  bond,  and  in  equity  on  such  a  conveyance,  the 
land  is  treated  as  the  debtor  and  the  mortgagor  as  surety  for  the 
mortgage  debt.  If  the  deed,  in  addition,  contains  a  covenant  on 
the  part  of  the  grantee  to  pay  the  mortgage,  the  land  still  remains 
the  primary  fund.  In  re  Wilbur  v.  Warren,  104  IST.  Y.  192.  A 
personal  obligation  on  the  part  of  the  grantee  is  not  to  be  inferred 
from  a  statement  in  his  deed  that  it  is  subject  to  a  mortgage,  and 
that  the  amount  thereof  "  forms  part  of  the  consideration  and  is 
deducted  therefrom."  Equitable  Life  Ass.  Co.  v.  Bostwick,  100 
IN.  Y.  628.  The  plaintiff  cannot  make  the  heirs  or  devisees  of  a 
deceased  mortgagor  parties,  they  having  no  interest  in  the  mort- 
gaged premises,  for  the  purpose  of  obtaining  a  judgment  for  de- 
ficiency which  will  bind  the  real  estate  of  the  decedent.  Leonard 
V.  Morris,  9  Paige,  90.  But  the  personal  representatives  of  a 
deceased  mortgagor  may  be  made  parties  for  the  purpose  of  obtain- 
ing a  judgment  for  the  payment  of  deficiency  out  of  the  assets  in 
their  hands  in  due  course  of  administration.  Collins'  Petition, 
6  Abb.  ]Sr.  C.  227 ;  Mitchell  v.  Bowne,  63  How.  1 ;  Lockwood  v. 
Fawcett,  17  Hun,  146;  Glacius  v.  Fogel,  88  K  Y.  439.  As  to 
practice  to  reach  the  assets,  if  uufiicient,  see  Williams  v.  Eaton,  3 
Eedf.  Surr.  503.     Contra,  Rhodes  v.  Evans,  Clarke's  Ch.  168. 

Where  more  than  one  person  is  liable  personally  for  the  pay- 
ment of  the  mortgage  debt,  some  as  principal  and  others  as  sure- 
ties, the  judgment  should  provide  for  execution  for  the  deficiency 
against  the  defendants  in  the  order  in  which  they  are  liable. 
Curtis  V.  Tyler,  9  Paige,  435;  Luce  v.  Hinds,  Clarke's  Ch.  453  j 
Weed  V.  Calkins,  24  Hun,  582.J 
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For  directions  as  to  form  of  judgment  where  surety  is  sued  in 
first  instance  for  deficiency,  see  Jones  v.  Steinberg,  1  Barb.  Ch. 
250;  Bapelye  v.  Anderson,  4  Hill,  472;  Goldsmith  v.  Brown,  35 
Barb.  484;  Parnham  v.  Mallory,  5  Abb.  (N.  S.)  380.  Where 
payment  was  guaranteed  by  an  assignor  in  an  assignment  of  a 
mortgage,  judgment  against  him  for  deficiency  is  proper.  Officer 
V.  Burchell,  44  Supr.  Ct.  575.  Where  there  is  no  answer,  and 
complaint  does  not  ask  judgment  for  deficiency,  it  cannot  be 
granted.  Bullwinker  v.  Ryher,  12  Abb.  311 ;  Simonson  v.  Blake, 
20  How.  484;  French  v.  New,  20  Barb.  484.  The  right  to  grant 
a  personal  judgment  against  the  mortgagor  or  his  surety,  or  other 
party  personally  liable  for  his  debts,  does  not  extend  to  cases 
where  the  complainant  had  no  right  to  come  into  court  to  fore- 
close the  mortgage  as  against  the  interest  of  any  one  in  the  mort- 
gage premises,  or  any  part  thereof.  Mann  v.  Cooper,  1  Barb.  Ch. 
185.  It  seems  that  an  obligor  in  a  bond,  though  not  joining  in 
the  mortgage,  may  be  made  defendant  and  held  liable  for  de- 
ficiency. Thorn  v.  Newby,  59  How.  120.  A  referee's  report  of 
sale,  which  shows  that  the  apparent  deficiency  was  wholly  caused 
by  an  unauthorized  allowance  to  the  purchaser,  is  treated  as  not 
reporting  any  deficiency.  Bache  v.  Doscher,  41  Supr.  Ct.  150, 
affirmed,  67  1^.  Y.  429.  A  guarantor  of  a  mortgage  held  released 
from  a  liability  coming  from  a  deficiency  on  a  resale  which  had 
been  so  conducted  that  the  purchaser  on  the  first  sale  was  relieved 
for  irregularity  in  the  resale.  Biggs  v.  Boucicault,  20  Week.  Dig. 
184.  In  order  to  hold  a  defaulting  purchaser  liable  for  a  de- 
ficiency on  a  resale,  the  second  sale  must  be  made  on  the  same 
terms  as  the  first.  Biggs  v.  Pursell,  74  IST.  Y.  370.  Where  an 
assignee  for  benefit  of  creditors  is  joined  as  a  defendant  in  fore- 
closure of  a  mortgage  assumed  by  the  assignors,  judgment  for 
deficiency  should  be  rendered  against  the  assignors,  not  against 
the  assignee.  Payne  v.  Smith,  28  Hun,  104.  The  act  of  a  cham- 
berlain or  treasurer  in  foreclosing  a  mortgage  without  order  of  the 
court  and  buying  in  the  property  for  the  benefit  of  the  bene- 
ficiaries, does  not  render  him  personally  liable  for  deficiency 
though  the  property  is  worth  less  than  the  mortgage.  Chesterman 
V.  Eyland,  8  Abb.  IST.  C.  92 ;  s.  c,  81  IST.  Y.  398,  affirming  17  Hun, 
520. 

Where,  pending  an  action  to  foreclose  a  mortgage  and  for  judg- 
ment against  the  mortgagor  and  a  guarantor  for  any  deficiency 
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which  might  arise  on  the  sale,  the  guarantor  dies,  the  court  has 
no  power  to  order  a  judgment  for  a  deficiency  against  him  as  of 
a  date  prior  to  his  death,  nunc  pro  tunc,  without  bringing  in  his 
personal  representatives.  Grant  v.  Griswold,  21  Hun,  509,  appeal 
dismissed,  82  IST.  Y.  569.  One  liable  for  deficiency  was  held  not 
discharged  because  the  time  for  completing  the  sale  was  extended, 
and  a  resale  was  subsequently  ordered  without  proceeding  against 
the  original  purchaser  for  contempt  to  compel  him  to  complete  his 
purchase,  because  it  did  not  appear  that  the  purchaser  was  per- 
sonally responsible  and  that  his  bid  would  have  been  enforced; 
nor  that,  if  the  resale  had  been  ordered  immediately,  the  premises 
would  have  brought  more ;  further,  that  there  was  no  fraud  and  no 
request  that  the  purchaser  should  be  proceeded  against,  and  that 
a  plaintiff  in  foreclosure  has  his  election  to  compel  the  purchaser 
to  complete  his  purchase  or  to  apply  for  a  resale.  Ooodwin  v. 
Simonson,  74  IST.  Y.  133. 

A  mortgagee  cannot  have  judgment  for  deficiency  till  after 
sale  {Loeb  v.  Willis,  22  Hun,  508),  and  the  amount  of  de- 
ficiency must  be  ascertained  before  judgment  is  docketed.  De, 
Agreda,  v.  Mantel,  1  Abb.  134.  Deficiency  is  ascertained  as 
against  the  mortgagor  by  deducting  from  the  proceeds  all  taxes 
and  other  liens,  and  treating  balance  as  net  proceeds.  Marshall 
V.  Davies,  78  N.  Y.  414.  Lack  of  formal  order  of  confirmation 
is  an  irregularity  for  which  judgment  will  not  be  set  aside  where 
the  proceedings  are  conceded  to  have  been  correctly  taken.  Bich- 
well  V.  Byrnes,  23  How.  486 ;  Moore  v.  Shaw,  15  Hun,  428,  ap- 
peal dismissed,  77  N".  Y.  572.  It  was  formerly  held  otherwise. 
Bank  of  Rochester  v.  Emerson,  10  Paige,  115 ;  Hanover  Ins.  Co. 
V.  Tomlinson,  3  Hun,  630.  But  there  should  be  an  ex  parte  order 
confirming  report,  to  become  absolute  eight  days  after  notice  of 
entry  and  filing.  Bache  v.  Doscher,  41  Supr.  Ct.  150,  affirmed, 
67  IST.  Y.  429.  It  is  the  better  practice  for  a  defendant  who  is  not 
liable  for  a  deficiency,  upon  the  facts  alleged  in  the  complaint, 
and  who  has  not  assumed  the  mortgage,  to  move  to  vacate  so 
much  of  the  interlocutory  judgment  as  holds  him  so  liable,  but 
the  court  may  correct  such  an  error  by  refusing  to  confirm  the 
referee's  report,  and  refusing  judgment  and  execution  against 
such  defendant.  Argall  v.  Pitts,  78  IST.  Y.  239.  Leave  to  bring 
action  against  guarantors  for  deficiency  was  granted.  Kan^  v. 
Prentice,  13  Week.  Dig.  361 ;  McKernon  v.  Robinson,  23  Hun, 
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289,  affirmed,  84  N.  Y.  105.  But  it  is  a  matter  of  discretion. 
Equitable  Life.  Ins.  Society  v.  Stevens,  63  N.  T.  341.  For  the 
rule  in  a  peculiar  case  as  to  entry  of  judgment  for  deficiency  see 
Siewert  v.  Hamel,  33  Hun,  44.  The  statute  authorizing  judgment 
for  deficiency  in  actions  for  foreclosure  was  enacted  to  save  neces- 
sity for  actions  at  law,  to  allow  one  court  to  dispose  of  the  whole 
subject.  Thome  v.  Newly,  59  How.  120;  Equitable  Life  Ins.  Co. 
V.  Stevens,  63  N.  Y.  341 ;  Scofield  v.  Doscher,  72  IST.  Y.  491. 

Where  a  judgment  adjudges  a  defendant  to  pay  any  deficiency 
which  may  arise  and  one  is  reported,  an  execution  may  issue  for 
such  deficiency  against  the  defendant  named  without  further 
application  to  the  court  or  notice  to  defendant  and  without  notice 
of  confirmation  of  the  report.  Hawley  v.  Whalen,  46  St.  Eep. 
512, 19  Supp.  521.  Nor  as  against  such  defendant  is  it  necessary 
to  enter  an  order  confirming  the  report.  Taylor  v.  Derrick,  46 
St.  Eep.  583,  19  Supp.  785. 

A  deficiency  judgment  may  be  entered  under  §  1627,  although 
there  may  have  been  no  sale  of  the  premises  in  an  action  in  which 
it  is  rendered,  by  reason  of  the  sale  of  the  premises  pending  such 
action,  in  an  action  to  foreclose  a  prior  mortgage,  if  the  proceeds 
of  such  sale  are  not  sufiicient  to  satisfy  the  second  mortgage. 
FrmJc  V.  Davis,  29  Abb.  IST.  C.  294,  reversing  61  Hun,  496,  41  St. 
Eep.  292,  21  Civ.  Pro.  E.  374,  16  Supp.  369.  The  legatee  of  a 
grantor  of  a  mortgage  may  be  wholly  liable  for  a  deficiency  to 
the  extent  of  the  property  he  receives  from  the  grantor's  estate. 
Collier  v.  Miller,  62  Hun,  99,  42  St.  Eep.  66,  16  Supp.  633, 
affirmed,  137  N.  Y.  332. 

An  assignee  of  a  judgment  in  foreclosure  may  sue  to  recover  a 
deficiency  thereon  without  first  obtaining  leave  of  the  court,  the 
prohibition  of  §  1913  applying  only  to  the  original  parties  to  the 
action.  Enapp  v.  Valentine,  67  St.  Eep.  582,  24  Civ.  Pro.  E. 
331,  32  Supp.  712. 

In  foreclosure  cases,  the  question  of  liability  for  deficiency  must 
be  determined  by  the  judgment.  Wager  v.  Link,  134  JST.  Y.  122. 
The  provisions  of  §  1627,  relating  to  judgments  for  deficiency 
arising  upon  a  sale,  refer  to  such  a  sale  as  the  courts  in  this  State 
are  authorized  to  order.  Clarh  v.  Simmons,  55  Hun,  176.  In  the 
absence  of  a  covenant  or  agreement  to' that  effect,  the  grantee  of 
lands  does  not  assume  a  personal  obligation  to  pay  existing  incum- 
brancer.    Smith  v..  Cornell,  111  N.  Y.  554;  Belmont  v.  Cowan, 
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22  ]Sr.  Y.  438 ;  Equitable  Life  Ass.  Co.  v.  Bortwick,  100  K  Y.  629. 
But  if  the  purchaser  of  part  of  mortgaged  premises  assumes  the 
payiaent  of  the  entire  mortgage,  he  becomes  the  principal  debtor 
and  is  bound  to  protect  the  portion  not  purchased  from  the  lien 
of  the  mortgage.  Wilcox  v.  Campbell,  106  IST.  Y.  325 ;  s.  c,  8  St. 
Eep.  885. 

Foreclosure  of  a  mortgage  is  simply  in  rem,  and  if  the  instru- 
ment to  which  the  mortgage  is  collateral  is  unsealed,  no  personal 
judgment  can  be  had  where  the  Statute  of  Limitations  is  pleaded 
and  had  run  against  the  application.  Hulbert  v.  Clarh,  57  Hun, 
558 ;  s.  c,  33  St.  Eep.  354,  affirmed,  128  N.  Y.  295. 

A  judgment  for  deficiency  may  be  enforced  by  an  assignee  of 
such  judgment  without  obtaining  leave  to  sue  thereon,  and  al- 
though the  mortgagee  has  realized  more  than  the  debt  by  selling 
the  land  which  he  bought  at  the  foreclosure  sale.  Schultz  v. 
Mead,  8  K  Y.  Supp.  663 ;  s.  c,  29  St.  Kep.  203. 

A  judgment  for  deficiency  may  be  entered  where  the  fore- 
closure is  against  lands  in  this  State  and  an  adjoining  State  with- 
out waiting  the  result  of  foreclosure  in  the  other  State.  Clarh 
V.  Simmons,  55  Hun,  175;  s.  c,  8  K  Y.  Supp.  74;  s.  c,  28  St. 
Kep.  738.  "Where  there  is  no  bond  and  no  covenant  to  pay, 
there  is  no  personal  liability  for  a  deficiency.  Smith  v.  Rice,  12 
Daly,  307 ;  Gaylord  v.  Knapp,  15  Hun,  87 ;  Mack  v.  Austin,  95 
N.  Y.  513. 

A  covenant  in  a  deed  by  which  the  grantee  assumes  and  agrees 
to  pay  a  mortgage  upon  the  premises  conveyed  after  it  has  come 
to  the  knowledge  of  the  owner  of  the  mortgage,  and  has  been 
assigned  and  adopted  by  him  as  a  security  for  his  own  benefit,  is 
not  revocable.  A  lease  therefor  by  the  grantor,  without  the 
assent  of  the  mortgage  creditor,  under  such  circumstances  does 
not  discharge  the  grantee.  Gifford  v.  Corrigan,  117  iST.  Y.  257. 
A  judgment  for  a  deficiency  must  be  recovered  in  order  to  sustain 
an  action  to  enforce  payment  of  the  deficiency  from  land  devised 
by  the  mortgagor.     Lochwood  v.  Fawcett,  17  Hun,  146. 

Where  the  original  indebtedness  is  set  forth  in  the  complaint 
in  an  action  to  foreclose  usurious  securities,  and  is  not  denied,  a 
personal  judgment  for  the  amount  thereof,  with  legal  interest, 
may  be  granted.  Troy  Carriage  Co.  v.  Simson,  15  Misc.  424,  37 
Supp.  846,  73  St.  Eep.  58,  affirmed,  12  App.  Div.  626. 

Where  residents  of  New  York  executed  a  bond  to  resident  of 
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New  Jersey,  secured  by  mortgage  on  property  in  the  latter  State, 
and  the  mortgage  was  foreclosed  in  that  State,  the  rights  of  the 
party  under  the  contract  are  governed  by  the  laws  of  New  Jersey, 
requiring  action  for  deficiency  to  be  brought  within  six  months 
after  foreclosure  sale.  Stumpf  v.  Hollahan,  101  App.  Div.  383, 
91  Supp.  1062,  affirmed  without  opinion,  185  IST.  Y.  550. 

A  judgment  for  deficiency  is  not  a  lien  on  real  estate  till  the 
report  fixing  the  amount  is  filed.  French  v.  French,  107  App. 
Div.  107,  94  Supp.  1026,  appeal  dismissed,  185  N.  Y.  532. 

Leave  to  continue  a  new  action  for  the  purpose  of  enforcing  a 
deficiency  judgment,  where  the  heirs  of  the  grantor  had  not  been 
made  parties  to  the  original  foreclosure,  was,  under  the  circum- 
stances, denied  in  Rowley  v.  Nellis,  41  Misc.  315,  84  Supp.  841. 

A  bank,  holding  upon  premises  a  mortgage,  one  of  whose  mort- 
gagors has  suddenly  become  bankrupt,  which  informs  the  present 
owner  of  the  fee  that  it  will  under  its  rules  at  once  take  action  in 
the  matter  unless  it  is  given  additional  security  for  the  loan,  in 
the  form  of  his  collateral  bond,  and  which,  after  receiving  the 
same  from  him,  forbears  for  three  years  from  foreclosing  the 
mortgage,  creates  for  the  collateral  bond  a  valuable  consideration 
moving  to  the  owner  of  the  fee,  and  is  entitled  to  have  the  decree  in 
foreclosure  provide  that  he  be  liable  for  any  deficiency.  German 
Savings  Bank  v.  Brodsky,  39  Misc.  100,  78  Supp.  910,  affirmed, 
82  App.  Div.  635. 

In  McLaughlin  v.  Durr,  76  App.  Div.  75,  78  Supp.  798,  and 
Williams  v.  Van  Oeison,  76  App.  Div.  592,  79  Supp.  95,  the 
court  considers  special  facts  as  bearing  upon  leave  to  sue  for  a 
deficiency,  and  the  liability  of  a  defendant  for  a  deficiency 
judgment. 

Where  the  mortgagee  had  no  actual  notice  of  the  assumption 
of  the  mortgage  by  a  mesne  grantee  of  the  premises,  he  may  hold 
the  mortgagor  for  a  deficiency,  although  said  grantee  was  not  made 
a  party  to  the  foreclosure.  Title  Guaraniy  &  Trust  Co.  v. 
'Weiher,  30  Misc.  250,  63  Supp.  224. 

A  grantee  assuming  a  mortgage  on  the  granted  premises  is  liable 
for  any  deficiency  which  may  exist  after  the  sale  on  foreclosure. 
Eoward  v.  Bobbins,  67  App.  Div.  245,  73  Supp.  172,  affirmed, 
170  N.  Y.  498. 

On  foreclosure  it  appeared  that  after  the  mortgagor  had  con- 
veyed the  property,  the  mortgagee  directed  an  increase  in  the  rate 
Actions,  Vol.  1  —  50 
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of  interest  which  the  grantee  voluntarily  paid  and  the  mortgagee 
received  for  a  short  period,  when  the  former  rate  was  restored; 
held,  insufficient  to  show  a  valid  agreement  between  the  mort- 
gagee and  grantee  to  change  the  rate  of  interest,  so  as  to  relieve 
the  mortgagor,  who  had  no  notice  of  such  agreement.  N.  Y.  Life 
Insurance  Co.  v.  Casey,  178  N.  Y.  381,  reversing  81  App.  Div. 
92,  81  Supp.  1. 

A  mortgagee  assigned  the  mortgage  to  a  bona  fide  purchaser  and 
afterwards  purchased  the  equity  from  the  mortgagor  and  cove- 
nanted with  him  to  assume  the  mortgage  and  to  release  the  mort- 
gagor from  all  liability.  This  transaction  was  never  recorded  nor 
was  any  notice  of  it  given  to  the  assignee;  held,  that  the  latter 
might  in  a  foreclosure  action  recover  a  deficiency  from  the  original 
mortgagor.  Merchants'  Bank  v.  Weill,  163  E".  Y.  486,  affirming 
29  App.  Div.  101,  52  Supp.  37. 

Where  a  person  holds  a  mortgage  as  security  for  a  liability  and 
assigns  the  mortgage,  guaranteeing  the  payment  of  the  indebted- 
ness for  which  the  mortgage  is  security,  he  is  liable  for  any 
deficiency  on  the  mortgage  up  to  the  amount  of  said  indebtedness. 
Alger  v.  Alger,  83  App.  Div.  168,  82  Supp.  528. 

Where  a  mortgagee  fails  to  foreclose  upon  request  of  the  mort- 
gagor, who  has  sold  the  premises,  and  whose  grantee  did  not 
assume  the  payment  of  the  mortgage,  the  mortgagor  cannot  be 
charged  in  ease  of  a  deficiency  with  taxes,  water  rents  and  interest 
on  the  mortgage  debt  which  accrue  after  the  notice  to  foreclose. 
Gottschalk  v.  Jungmann,  78  App.  Div.  171,  79  Supp.  551. 

The  failure  of  the  mortgagee  to  foreclose  at  the  request  of  the 
mortgagor,  made  after  the  mortgage  became  due,  relieves  the 
mortgagor,  who  has  conveyed  the  land  subject  to  the  mortgage, 
from  liability  for  any  deficiency  arising  on  a  subsequent  fore- 
closure and  sale  to  the  extent  that  such  deficiency  resulted  from 
the  delay.     Osborne,  v.  Heyward,  40  App.  Div.  78,  57  Supp.  542. 

A  defendant  against  whom  a  judgment  for  deficiency  has  been 
rendered  cannot  object  that  other  defendants,  who  had  no  interest 
in  the  mortgaged  premises,  were  not  served.  Wager  v.  Link,  150 
K  Y.  549,  affirming  80  Hun,  601,  29  Supp.  1150. 

There  is  no  statutory  limitation  for  the  docketing  of  the  defi- 
ciency judgment,  and  it  may  be  docketed  although  more  than  ten 
years  have  elapsed  since  the  time  of  the  referee's  report  of  sale. 
Brown  v.  Faile,  112  App.  Div.  303,  98  Supp.  420. 
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The  obligors  in  a  bond  secured  by  a  mortgage  in  an  action  by 
mortgagees  to  recover  deficiency  in  the  amount  realized  at  fore- 
closure sale  were  not  entitled  to  charge  the  mortgagees  with  the 
actual  value  of  the  land  at  the  time  of  sale  instead  of  the  amount 
realized.  Randrup  v.  McBeth,  116  App.  Div.  195,  101  Supp. 
604. 

The  prosecution  of  a  foreclosure  action  to  judgment  in  the 
absence  of  the  mortgagor  does  not  release  the  mortgagor  from 
liability  for  the  deficiency.  Shipman  v.  Niles,  75  App.  Div.  451, 
48  Supp.  440,  affirmed  without  opinion,  177  IST.  Y.  527. 

In  an  action  to  charge  defendant  with  deficiency  in  foreclosure, 
it  appeared  that  defendant's  husband  bought  the  land  with  her 
money  subject  to  a  mortgage  and  took  title  in  her  name.  The 
deed  to  her  contained  a  clause  by  which  she  assumed  the  payment 
of  the  mortgage.  She  never  saw  the  deed  or  knew  of  such  a 
clause,  and  there  was  no  proof  of  the  extent  of  her  husband's 
authority  to  act  for  her ;  held,  that  judgment  against  her  should  be 
reversed.  The  assumption  of  the  mortgage  by  a  grantee  rests  on 
contract  in  the  absence  of  proof  that  the  defendant  contracted,  and 
no  recovery  could  be  had.  Blass  v.  Terry,  156  iN".  Y.  722,  re- 
versing 87  Hun,  563,  34  Supp.  475. 

ARTICLE    XL 

PBOCEEDIITGMS    WHEN"    IHOBTGAGEE'S    DEBT    NOT    ALL     DUE. 

§  1634.    When  complaint  to  be  dismissed  on  payment  of  sum.  due,  -jS";. 
§  1635.   Payment  after  judgment;  when  proceedings  stayed,  787. 
§1636.    When  part  only  of  the  property  to  be  sold,  788. 
§  1637.    When  the  iv hole  property  may  be  sold,  788. 

§  1634.  When  complaint  to  be  dismissed  on  payment  of  snm  dne. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property,  upon 
which  a  portion  of  the  principal  or  interest  is  due,  and  another  portion  of 
either  ia  to  become  due,  the  complaint  must  be  dismissed,  without  costs 
against  the  plaintiff,  upon  the  defendant  paying  into  court,  at  any  time  before 
a  final  judgment  directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's 
costs. 

§  1635.  Payment  after  judgment;  when  proceedings  stayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment  directing  a 
sale  is  rendered,  but  before  the  sale  is  made,  the  defendant  pays  into  court  the 
amount  due  for  principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the 
judgment  must  be  stayed;  but,  upon  a  subsequent  default  in  the  payment  of 
principal  or  interest,  the  court  may  make  an  order,  directing  the  enforcement 
of  the  judgment,  for  the  purpose  of  collecting  the  sum  then  due. 
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§   1636.  Wlien.  part  only  o£  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged  property  is  so- 
eircumstanced,  that  it  can  be  sold  in  parcels  without  injury  to  the  interest  of 
the  parties,  the  final  judgment  must  direct,  that  no  more  of  the  property  be 
sold,  in  the  first  place,  than  is  sufficient  to  satisfy  the  sum  then  due,  with  the 
costs  of  the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintifif  may  apply  for 
an  order,  directing  the  sale  of  the  residue,  or  of  so  much  thereof  as  is  neces- 
sary to  satisfy  the  amount  then  due,  with  the  costs  of  the  application  and  the 
expenses  of  the  sale.  The  plaintiff  may  apply  for  and  obtain  such  an  order, 
as  often  as  a  default  happens. 

§   1637.  Wlien  the  -nrhole  property  may  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that  the  mort- 
gaged property  is  so  circumstanced,  that  a,  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  final  judgment  must  direct,  that  the  whole  prop- 
erty be  sold;  that  the  proceeds  of  the  sale,  after  deducting  the  costs  of  the 
action,  and  the  expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of 
the  whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  interest,  as 
justice  requires;  or  be  first  applied  to  the  payment  of  the  sum  due,  and  the 
balance,  or  so  much  thereof  as  is  necessary,  be  invested  at  interest,  for  the 
benefit  of  the  plaintiff,  to  be  paid  to  him  from  time  to  time,  as  any  part  of 
the  principal  or  interest  becomes  due. 

The  provisions  relating  to  foreclosure  and  sale  for  installments 
not  due  at  commencement  of  suit  were  held  not  to  apply  to  an 
action  for  breach  of  a  covenant  for  support  accompanied  by  a 
mortgage;  the  provision  applies  only  to  mortgages  conditioned 
for  the  payment  of  money.  Ferguson  v.  Ferguson,  2  N.  Y.  360. 
Where  the  mortgage  contains  a  clause  authorizing  the  mortgagee, 
upon  non-payment  of  interest,  to  elect  that  the  whole  amount 
shall  become  due,  and  he  has  so  elected,  he  cannot  be  compelled 
to  waive  the  agreement.  Nor  is  he  estopped  from  asserting  his 
right  of  election  by  commencement  of  suit  prior  to  the  thirty 
days,  by  setting  up  simply  default  in  payment,  or  by  receiving 
an  installment  of  the  principal.  He  has  a  right  to  file  an  amended 
and  supplemental  complaint  and  proceed  in  the  action.  Malcolm 
V.  Allen,  49  E".  Y.  448. 

In  an  action  to  foreclose  where  all  the  principal  was  not  due, 
tihe  decree  stated  the  sum  due  and  to  become  due.  The  mort- 
gagor paid  the  sum  due  and  costs,  which  was  accepted  by  the  mort- 
gagee, and  the  next  installment  was  also  paid.  After  the  last 
installment  fell  due,  the  plaintiff,  without  notice  to  defendants, 
applied,  by  petition,  for  leave  to  proceed  and  sell  the  mortgaged 
premises,  which  was  granted  on  the  petition;  the  original  decree 
did  not  contain  any  provision  for  permission  to  proceed  thereon 
and  sell  the  premises  in  case  of  a  default  in  payment  of  future 
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installments.  Held,  that  the  proceedings  were  irregular  and  void, 
and  must  be  set  aside;  that  plaintiff,  by  accepting  payments, 
waived  making  the  payment  in  court,  and  taking  the  decree  in  the 
usual  form,  if  subsequent  installments  should  fall  due,  the  provi- 
sions of  the  statute  should  be  strictly  observed.  Long  v.  Lyons, 
64  How.  129. 

In  pursuance  of  a  judgment  directing  the  sale  of  certain  mort- 
gaged premises,  consisting  of  ten  vacant  lots,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  amount  due,  the  referee  sold  all 
the  ten  lots  separately,  although,  on  the  sale  of  the  ninth  lot, 
enough  had  been  realized  to  pay  the  amount  due  and  all  charges, 
and  leave  a  surplus.  The  surplus  having  been  paid  to  the  cham- 
berlain, a  second  mortgagee  filed  a  claim  thereto.  Held,  that, 
although  the  sale  of  the  tenth  lot  by  the  referee  was  unauthorized 
by  the  judgment,  the  owner  of  the  equity  of  redemption  was 
estopped  from  questioning  the  validity  of  the  title  acquired  by 
the  purchaser  by  reason  of  the  acquiescence  therein,  and  his  failure 
to  object  to  the  proceeding  had  for  the  distribution  of  the  surplus. 
McBride  v.  Lewisohm,  17  Hun,  525. 

If  the  premises  cannot  be  divided  the  decree  should  provide 
for  the  payment  of  the  money  to  the  mortgagee  in  payment  of  the 
mortgage  debt,  unless  some  safe  course  more  beneficial  to  the 
mortgagor  exists.  Knapp  v.  Burnham,  11  Paige,  330.  Where 
the  mortgaged  premises  were  in  a  city  and  laid  out  in  lots,  and 
only  part  of  the  amount  secured  due,  running  through  a  period 
of  fourteen  years,  and  the  plaintiff  tendered  a  stipulation  to  bid 
on  the  sale,  in  one  parcel,  the  whole  amount  due,  and  to  become 
due,  and  costs,  so  as  to  leave  no  deficiency,  held,  that  the  case 
came  within  the  statute  and  within  Suffern  v.  Johnson,  1  Paige, 
450,  making  it  the  duty  of  the  court  to  decree  a  sale  of  the  whole 
premises  in  one  parcel  as  most  beneficial  to  all  parties.  Gregory 
V.  Campbell,  16  How.  417. 

In  an  action  to  foreclose  a  mortgage,  only  a  portion  of  which 
was  due,  the  judgment  provided  for  a  sale  and  the  application  of 
the  proceeds  to  the  satisfaction  of  the  whole  sum  secured,  that 
m  case  of  deficiency  in  the  proceeds  to  pay  the  amount  reported 
as  actually  due,  the  defendants  liable  therefor  should  pay  such 
Qeficiency,  and  that  in  case  of  a  deficiency  in  the  proceeds  to  pay 
the  amount  reported  as  secured  and  unpaid,  that  plaintiff  might 
^VP^J  for  execution   at  any  time  when  such   deficiency   should 
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become  due,  according  to  the  conditions  of  the  bond;  it  was  held 
that  the  judgment  was  correct  and  that  no  amendment  thereof 
was  necessary.     Brewer  v.  Longnecker,  40  St.  Kep.  614. 

Petition  to  Sell  Balance  of  Mortgaged  Premises. 

SUPREME  COURT  — Ulster  County. 


Jacob  P.  Hendricks,  in  his  own  right  and  as 
the  general  guardian  of  Jane  Margaret  Du- 
Bois,  an  infant, 

agst. 

Lorenzo  DuBois  and  Christina  DuBois,  hia 
wife;  Moses  W.  Schepmoes  and  Anna  E., 
his  wife;  Elijah  Ellsworth  and  Sarah,  his 
wife;  Tennis  H.  Schepmoes,  Andrew  J. 
Story,  et  al. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Jacob  P.  Hendricks,  in  his  own  right  and  as  the 
general  guardian  of  Jane  Margaret  DuBois,  the  above  plaintiff, 
respectfully  shews  that  a  judgment  of  foreclosure  and  sale  was 
entered  in  this  action  in  the  office  of  the  clerk  of  Ulster  county  on  the 
6th  day  of  April,  1905,  on  the  report  of  the  referee  therein,  wliereby 
it  appears  that  the  sum  of  $999.22  was  due  on  the  bond  and  mort- 
gage, mentioned  in  the  complaint,  on  April  3,  1905,  and  that  the 
amount  secured  and  not  due  was  $2,213.67;  that  such  proceedings 
were  thereupon  had  upon  such  judgment,  that  under  and  by  virtue 
thereof  a  portion  of  the  premises,  described  in  said  judgment  and 
in  the  complaint  herein,  sufficient  for  the  payment  of  the  amount 
reported  due  on  said  bond  and  mortgage  and  interest  thereon, 
together  with  the  costs  and  disbursements  as  settled  by  the  clerk  of 
Ulster  county  and  entered  in  said  judgment,  was  sold  and  brought 
the  sum  of  $3,100,  which  said  amount  paid  the  costs  and  expenses 
on  said  foreclosure  and  a  portion  of  the  principal  sum  secured  on 
said  mortgage,  having  left  unpaid  on  said  mortgage  the  sum  of 
$460.06  with  interest  thereon  from  March  1,  1905 ;  that  the  premises 
so  sold  was  the  lot  firstly  described  in  said  judgment  and  complaint 
and  was  the  whole  of  the  premises  described  therein  except  the  lot 
lastly  described  therein,  which  said  lot  so  remaining  imsold  is 
bounded  and  described  as  follows:  (Here  insert  description.)  That 
under  and  by  virtue  of  the  terms  of  said  mortgage  the  interest 
thereon  was  payable  March  1  and  September  1  of  each  year;  that 
the  interest  due  on  the  amount  unpaid  on  said  mortgage  became  due 
and  payable  September  1,  1905,  and  remains  due  and  unpaid;  that 
no  person  has  appeared  in  said  action  except  the  defendants  De 
Graff  &  Busted,  who  have  appeared  by  their  counsel,  J.  M.  Van 
"Wagonen  as  their  attorney;  that  none  of  the  defendants  are  infants 
or  absentees.  Wherefore  your  petitioner  prays  that  an  order  may 
be  allowed  in  this  action  founded  on  said  judgment  directing  a  fur- 
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ther  sale  of  the  lot  hereinbefore  described,  under  and  pursuant  in 
all  respects  to  the  said  judgment,  as  will  be  sufficient  to  satisfy  the 
amount  due  the  said  plaintiff  with  the  costs  of  this  petition  and  pro- 
ceeding, and  as  said  lot  is  not  capable  of  division,  this  petitioner 
prays  that  the  whole  of  said  lot  may  be  sold  and  the  proceeds  be 
apphed  to  the  payment  of  such  costs  and  so  forth,  and  that  the  bal- 
ance be  applied  to  the  payment  of  the  mortgage  of  the  said  plaintiff 
to  the  extent  of  such  mortgage. 
Dated  September  14,  1905.  (Signature.) 

Order. 

(Caption,  usual  form.) 

(Title  as  before.) 

On  reading  and  filing  the  petition  of  Jacob  P.  Hendricks,  the 
above  plaintiff,  by  which  it  appears,  among  other  things,  that  the  sum 
of  $460.06  remains  unpaid  on  the  decree  of  foreclosure  in  the  above 
action  with  interest  thereon  from  March  1,  1905,  after  the  appli- 
cation of  all  the  proceeds  of  the  sale  of  the  premises  sold  under 
said  decree,  that  interest  on  said  sum  of  $460.06,  from  March  1, 
1875,  became  due  and  payable  on  September  1,  1905,  and  still 
remains  in  default  and  unpaid;  that  all  the  premises  described  in 
said  complaint  and  decree  have  been  sold  except  a  single  lot,  which 
Baid  lot  would  be  sold  more  advantageously  by  being  sold  in  one 
parcel.  Now,  on  motion  of  E.  Bernard,  plaintiff's  attorney,  ordered 
that  the  residue  of  said  mortgaged  premises  described  in  said  com- 
plaint and  judgment  in  this  action  remaining  unsold,  be  sold  under 
the  direction  of  the  referee  heretofore  appointed,  for  the  payment 
of  the  amount  remaining  unpaid  on  said  mortgage,  to  wit :  —  the 
sum  of  $460.06  and  interest  from  March  1,  1905,  together  with  the 
costs  of  these  proceedings,  $35,  under  and  pursuant  in  all  respects 
and  according  to  the  terms  of  and  direction  for  sale  contained  in 
said  judgment. 

And  it  is  further  ordered  that  the  said  defendants  and  all  persons 
claiming  under  them,  or  either  of  them,  after  the  filing  of  the  notice 
of  the  pendency  of  this  action,  be  forever  barred  and  foreclosed  of 
all  right,  title  and  interest  and  equity  of  redemption  of  or  in  the  said 
mortgaged  premises  so  sold,  or  any  part  thereof. 

SAMUEL  EDWAEDS, 

Justice  Supreme  Court. 

ARTICLE    XII. 

SURPLUS   PROCEEDINGS. 

Subd.  I.  Rights  of  parties  to  surplus,  791. 

§  1633.  Disposition  0/ proceeds,  791. 
Subd.  2.  Method  of  distributing  surplus,  805. 
Rule  6^.  Application  for  surplus  moneys,  reference,  searches,  unsatisfied 

liens,  805. 
Subd.  3.  Costs  and  appeal  from  order  in  surplus  proceedings,  817. 

Sub.  1.    Eights  of  Parties  to  Surplus.    §  1633. 

§  1633.  Disposition  of  surplus. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying  the  expenses 
of  the  sale,  and  satisfying  the  mortgage  debt  and  the  costs  of  the  action,  it 
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must  be  "paid  into  court,  fov  the  use  of  the  person  or  persons  entitled  thereto. 
If  any  part  of  the  surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  m*)',  if  an  applica- 
tion therefor  is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit  of 
the  person  or  persons  entitled  thereto,  to  be  paid  upon  the  direction  of  the 
court.  Within  thirty  days  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  unless  such  time  be  extended  by  an  order  of  the 
court  entered  in  the  office  of  the  clerk  within  said  thirty  days,  the  officer 
making  the  sale  must  file  with  the  clerk  his  report  under  oath  of  the  disposi- 
tion of  the  proceeds  of  the  sale,  accompanied  by  the  vouchers  of  the  persons  to 
whom  payments  were  ordered  to  be  made. 

The  surplus  moneys  realized  on  sale  by  advertisement  must,  by 
§  2404,  be  paid  into  the  Supreme  Court,  and  proceedings  had 
under  §§  2405-2408  as  to  distribution.  As  to  when  surplus 
moneys  which  accrue  from  sale  under  foreclosure  of  a  mortgage 
given  by  a  decedent  are  to  be  paid  into  Surrogate's  Court,  see 
§§  2798,  2799.  As  to  the  jurisdiction  of  the  surrogate  and  his 
powers  and  duties  in  such  cases,  see  Matter  of  Stillwell,  68  Hun, 
406,  23  Supp.  66,  affirmed,  139  K  Y.  337. 

Where  a  person  has  an  equitable  lien  on  the  surplus,  his  proper 
course  is  to  give  notice  to  the  master  who  makes  the  sale,  or  to 
file  it  with  the  clerk,  or,  if  a  referee  has  been  appointed,  he  should 
present  his  claim  to  the  referee.  De  Buyter  v.  Trustees  of  St. 
Peter's  Church,  2  Barb.  Ch.  555.  But  it  is  said  in  Busted  v. 
Dakin,  17  Abb.  137,  and  King  v.  West,  10  How.  333,  that  as  the 
rule  now  stands,  the  liens  referred  to  are  those  which  subject  the 
estate  to  be  sold  without  further  intervention  of  the  court,  and 
that  claims,  however  equitable,  which  have  not  matured  into  liens 
cannot  be  considered.  See  Mutual  Life  Ins.  Co.  v.  Bowen,  47 
Barb.  618.  See  the  latter  case  questioned  in  Bergen  v.  Carman, 
79  ]Sr.  Y.  146,  holding  that,  where  a  reference  is  ordered  as  to 
surplus  moneys,  a  lien  may  be  attacked  on  the  ground  of  fraud, 
and  it  matters  not  whether  the  action  is  partition  or  foreclosure; 
that  this  is  the  most  convenient  method  for  the  disposition  of 
claims  in  such  cases.  Citing  Schafer  v.  Beilly,  50  'N.  Y.  61; 
Halstead  v.  Halstead,  55  W.  Y.  442;  McBoherts  v.  Pooley,  13 
Civ.  Pro.  E.  139 ;  Fliess  v.  Buckley,  90  K  Y.  288.  The  rights 
and  equities  of  the  lienholders  or  claimants  are  before  the  court, 
and  as  much  the  object  of  its  care  as  those  of  the  owners  of  the 
mortgage  foreclosed.  DeForest  v.  Farley,  62  N.  Y.  628 ;  Beeh- 
man  v.  Gihhs,  8  Paige,  511;  Tator  v.  Adams,  20  Hun,  131; 
Livingston  v.  Mildrum,  19  ]Sr.  Y.  440.  Contra,  Metier  v.  Dooley, 
1  Law  Bull.  50 ;  Union  Dime  Savings  Bank  v.  Osley,  4  Hun,  657. 
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The  surplus  moneys  derived  from  a  sale  under  foreclosure, 
remaining  after  making  the  payments  demanded  in  the  judgment, 
belong  to  the  mortgagor  or  owner  of  the  equity  of  redemption,- 
and  not  to  the  purchaser  on  the  foreclosure  sale.  Day  v.  Town 
of  New  Lots,  11  St.  Eep.  361.  In  case  of  surplus  moneys  arising 
on  sale  of  lands  of  a  decedent,  they  should  be  distributed  ratably 
among  all  the  general  and  judgment  creditors  of  the  deceased,  and 
in  such  case,  a  general  creditor  has  a  right  to  be  heard.  German 
Savings  BanJe  v.  Sharer,  25  Hun,  409 ;  Loucks  v.  Yan  Allen,  11 
Abb.  (K  S.)  427.  See  §  2798,  Code  Civ.  Pro.;  also  White,  v. 
Poillon,  25  Hun,  69.  And  creditors  must  be  paid  before  legatees. 
Clark's  Case,  15  Abb.  227.  Where  both  claimants  to  surplus  are 
before  the  court,  a  final  disposition  of  the  controversy  may  be 
made.  Clarkson  v.  Skidmore,  46  N.  Y.  297.  The  lien  of  an 
attorney  on  a  fund  will  be  protected.  Atlantic  Savings  Bank  v. 
Eiler,  3  Hun,  209 ;  Atlantic  Savings  Bank  v.  Hetterick,  5  T.  &  C. 
239. 

The  liens  on  the  land  become  specific  liens  on  the  fund.  Liv- 
ingston V.  Mildrum,  19  IST.  Y.  440 ;  Snyder  v.  Stafford,  11  Paige, 
11;  Clarkson  v.  Skidmore,  46  IST.  Y.  297;  Matthews  v.  Duryea, 
45  Barb.  69,  affirmed,  4  Keyes,  525 ;  Blydenhurgh  v.  Northrup, 
13  How.  289 ;  Elmendorf  v.  Lockwood,  4  Lans.  396 ;  Fliess  v. 
Buckley,  22  Hun,  551,  90  IST.  Y.  286.  To  enable  a  creditor  to 
enforce  his  claim  on  the  surplus  moneys  he  must  have  a  lien  on 
the  land ;  the  moneys  stand  in  the  place  of  the  land  for  purposes 
of  distribution  among  persons  having  vested  interests  or  liens 
upon  the  land.  Specific  devisees  are,  therefore,  entitled  to  sur- 
plus moneys  according  to  their  respective  interests,  subject,  how- 
ever, to  any  legal  claim  thereon.  A  simple  contract  debtor,  cannot, 
however,  claim  any  portion  of  the  fund.  Delafield  v.  White,  19 
Abb.  IS.  C.  104.  See  Short  v.  Bacon,  99  N.  Y.  275 ;  Dunning 
V.  Ocean  National  Bank,  61  IST.  Y.  497.  The  proceeds  of  the 
sale,  after  satisfying  the  mortgage  debt,  may  be  said  to  stand  in  the 
place  of  the  equity  of  redemption  to  those  who  had  title  or  right 
to  that,  or  a  lien  upon  it.  Jones  on  Mortgages,  vol.  2,  §  1687. 
But  a  claimant  who  is  not  a  party  is  not  entitled  to  any  of  the 
surplus.  Root  V.  Wheeler,  12  Abb.  294;  Mutual  Life  Ins.  Co.  v. 
Fnchtnicht,  3  Abb.  IST.  C.  135;  Winslow  v.  McCall,  32  Barb. 
241.  See  Kock  v.  Purcell,  47  Super.  Ct.  162.  The  moneys  must 
te  applied  to  the  liens  in  the  order  of  their  priority.  Averill  v. 
Loucks,  6  Barb.  470 ;  Pedbody  v.  Boherts,  47  Barb.  91 ;  Freeman 
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V.  Schroeder,  43  Barb.  618;  People  v.  Bergen,  53  N.  Y.  404. 
Surplus  money  arising  from  the  sale  of  real  estate  stands  in  the 
place  of  the  land  for  all  purposes  of  distribution  among  persons 
having  vested  interests  or  liens  in  the  land.  Therefore  the  devisees 
of  a  mortgagor  on  a  foreclosure  sale  are  entitled  to  the  whole  of 
the  surplus  money  accruing  to  their  respective  interests  under  the 
will,  subject  to  other  legal  claims  which  were  or  have  become 
liens.  Delafield  v.  White,  1  St.  Rep.  301.  The  remedy  of  par- 
ties having  a  lien  on  a  surplus  is  by  motion  and  not  by  action, 
and  except  where  the  surplus  is  distributed  by  the  Surrogate's 
Court,  contract  creditors  are  not  in  a  position  to  assert  any 
further  equitable  lien  against  moneys  arising  from  sale  of  a  dece- 
dent's real  estate  than  they  would  have  been  if  he  were  living. 
Delafield  v.  White,  1  St.  Eep.  301.  As  to  right  of  party  entitled 
to  surplus  moneys  to  bring  action  therefor,  see  Cope  v.  Wheeler, 
41  N.  Y.  303;  Matthews  v.  Duryee,  45  Barb.  69;  Bevier  v. 
Schoonmaker,  29  How.  411.  The  mortgagee,  if  he  holds  the 
surplus,  is  regarded  as  a  trustee  for  the  persons  entitled  thereto. 
Beecher  v.  Graham,  2  Edw.  647;  People  v.  Ulster  Common  Pleas, 
18  Wend.  628.  It  is  held  in  Russell  v.  Duflon,  4  Lans.  399,  that 
a  mortgagee  who  has  received  a  surplus  from  the  purchaser  on 
statutory  foreclosure  is  liable  to  a  subsequent  judgment  creditor 
for  the  balance  of  the  surplus  after  deducting  amount  due,  but 
interest  runs  only  from  time  of  the  demand. 

Rights  of  parties  in  the  fund  are  not  affected  by  the  sale, 
and  the  court  will  apply  the  money  according  to  the  rights  of  the 
parties  as  they  existed  before  the  sale.  Astor  v.  Miller,  2  Paige, 
68.  If  there  be  judgment  liens  they  must  be  satisfied  before  the 
owner  can  claim  anything.  Eddy  v.  Smith,  13  Wend.  488.  As 
to  the  rule  where  mortgages  of  same  date  exist,  see  Eleventh  Ward 
Savings  Bank  v.  Hay,  55  How.  444;  Barber  v.  Gary,  11  Barb. 
549.  It  is  proper  for  the  plaintiff  to  prove  any  lien  subsequent 
to  the  mortgage  foreclosed.  Field  v.  Hawxhurst,  9  How.  75 ; 
Beehman  Fire  Ins.  Co.  v.  First  M.  E.  Church,  29  Barb.  658; 
Mutual  Life  Ins.  Co.  v.  Fruchtnicht,  3  Abb.  N.  C.  135.  It  is  the 
duty  of  the  court  to  distribute  the  surplus  in  the  action  (Mutual 
Life  Ins.  Co.  v.  Bowen,  47  Barb.  618),  and  the  authority  the 
referee  is  entitled  to  exercise  for  the  hearing  and  disposition  of 
the  claims  is  as  extensive  as  the  claims  themselves  and  the  legal 
and  equitable  objection  that  can  be  made  to  their  allowance. 
Kingsland  v.  Chetwood,  39  Hun,  602 ;  Bowen  v.  Kaughran,  1  St. 
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Kep.  121;  Snedeker  v.  Snedeclcer,  18  Hun,  355.  "Wherever  the 
facts  would  warrant  the  filing  a  bill  in  equity  to  declare  a  lien  on 
a  fund,  a  referee  in  surplus  proceedings  may  hear  and  determine 
the  application  and  report  thereon.  Crombie  v.  Rosentock,  19 
Abb.  N.  C.  312.  The  power  of  the  referee,  in  determining  the 
validity  of  a  claim,  is  not  confined  to  so  much  thereof  as  will 
exhaust  the  surplus,  but  his  determination  thereon  is  conclusive 
on  all  the  parties.  McRoberis  v.  Pooley,  12  Civ.  Pro.  K.  139. 
But  the  validity  of  a  judgment  cannot  be  attacked  collaterally  in 
the  proceeding,  except  on  grounds  of  jurisdiction.  White  v.  Bell, 
73  N.  Y.  256.  A  mortgage  to  secure  future  indorsements,  if 
recorded,  has  a  preference  over  subsequent  judgments  against  the 
mortgagor,  as  well  for  indorsements  made  before  the  judgments 
as  after.  Ackerman  v.  Hunsiher,  85  IST.  Y.  43.  The  court  should 
make  such  an  order  as  while  producing  satisfaction  of  plaintiff's 
lien  will  best  protect  the  rights  and  equities  of  subsequent  incum- 
brancers of  every  nature.  Livingston  v.  Mildrum,  19  IST.  Y.  440. 
Where  one  dies  seized  of  real  estate,  incumbered  by  a  mortgage, 
which  is  thereafter  foreclosed  and  the  lands  sold,  any  surplus 
arising  on  the  sale  is  to  be  regarded  as  realty,  and  goes  to  the 
heirs  or  devisees  and  not  to  an  administrator,  and  an  administrator 
cannot  maintain  an  action  to  recover  the  same,  and  this  is  so 
although  the  mortgage  provides  the  surplus  shall  be  paid  to  the 
mortgagor,  his  executors  or  administrators.  Dunning  v.  Ocean 
National  Bank,  61  N.  1^.  497.  See  Fliess  v.  Buckley,  22  Hun, 
551;  American  Life,  etc.,  Co.  v.  Van  E-ps,  56  N.  Y.  601.  A 
tenant  for  years  has  an  equitable  interest  in  the  fund.  Clarkson 
V.  Skidmore,  46  'N.  Y.  297.  Rents  in  arrears  may  be  ordered 
.paid  from  the  proceeds.  Catlin  v.  Grissler,  57  IST.  Y.  363.  On 
sale  of  a  lease  under  foreclosure,  ground  rent  in  arrear  should  be 
paid  out  of  the  proceeds;  rents  that  become  due  after  the  sale 
should  be  paid  by  the  purchaser.  Holden  v.  Sackett,  12  Abb. 
473.  Where  persons  holding  prior  mortgages  are  not  made  par- 
ties, and  no  provision  is  made  as  to  them  in  the  judgment,  the 
sale  must  be  subject  to  such  mortgages,  and  no  portion  of  the 
proceeds  can  be  applied  in  payment  thereof.  Bache  v.  Doscher, 
67  N.  Y.  429. 

Where  a  bond  and  mortgage  are  assigned  as  collateral  for  a 
loan,  with  an  agreement,  on  the  part  of  the  lender,  that  he  will, 
on  payment  of  the  mortgage,  pay  to  the  former  all  the  excess  of 
the  principal  over  and  above  the  amount  of  the  loan,  and  without 
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any  agreement  as  to  a  foreclosure,  and  the  mortgage  is  foreclosed 
by  the  lender  without  making  the  borrower  a  party  thereto,  or  to 
any  other  proceeding  to  foreclose  him,  and  the  mortgage  premises 
are  bid  in  by  the  lender,  the  equitable  interest  which  the  bor- 
rower had  in  the  mortgage  attaches  to  the  land,  and  he  is  entitled 
to  surplus  in  case  of  sale  thereof  by  the  lender  for  more  than  the 
amount  of  his  claim.  Dalton  v.  Smith,  86  N.  Y.  176.  A  judg- 
ment confessed  by  two  members  of  a  firm  of  three,  for  a  partner- 
ship debt,  has  a  priority  of  lien  over  a  subsequent  judgment 
recovered  against  all  three  parties.  Stevens  v.  Bank  of  Central 
N.  Y.,  31  Barb.  290. 

A  subsequent  judgment  will  not  be  preferred  over  a  prior  unre- 
corded mortgage,  given  to  secure  future  advances  or  liabilities, 
unless  there  has  been  a  fraudulent  intent  on  the  part  of  the  mort- 
gagee in  withholding  his  mortgage  from  record.  Thomas  v. 
Kelsey,  30  Barb.  268.  For  a  determination  of  right  to  surplus  on 
complicated  state  of  facts,  see  N.  T.  Life  Ins.  and  Trust  Co.  v. 
Vanderhilt,  12  Abb.  458.  As  to  when  second  mortgages  have 
priority  over  judgment  creditors  whose  judgments  are  prior  in 
date  of  docket,  see  Tallman  v.  Farley,  1  Barb.  280 ;  Cooh  v. 
Kraft,  3  Lans.  515 ;  Bay  v.  Adams,  4  Hun,  332 ;  see,  also,  Oppenr 
heimer  v.  Walker,  3  Hun,  30.  In  case  a  mortgage  is  given  on 
property,  while  a  judgment  is  marked  reversed  on  appeal,  on 
which  it  would  otherwise  be  a  lien,  and  such  judgment  is  there- 
after restored  as  a  lien,  the  mortgage  is  entitled  to  priority  of  pay- 
ment out  of  the  surplus  money  arising  out  of  the  foreclosure  of  a 
prior  mortgage.  Union  Dime  Savings  Institution  v.  Duryea,  3 
Hun,  210.  The  mortgage  first  recorded  is  presumptively  the 
prior  lien ;  but  this  presumption  may  be  overcome  by  parol  proof. 
Freeman  v.  Schroeder,  43  Barb.  618. 

Judgments  over  ten  years  old  are  not  liens  on  the  surplus. 
Floyd  V.  Clark,  2  Law  Bull.  36.  It  is  said  that  the  general  liens 
of  judgment  creditors  of  a  mortgagor  cannot,  in  equity,  prevail 
against  prior  equitable  claims  upon  the  specific  fund  as  unpaid 
purchase  money.  White  v.  Carpenter,  2  Barb.  217 ;  Arnold  v. 
Patrick,  6  Barb.  310;  Sweet  v.  Jacocks,  6  Barb.  355.  A  judg- 
ment creditor,  who  has  purchased  under  his  judgment,  is  entitled 
to  the  surplus  arising  from  a  sale,  under  a  prior  mortgage,  in 
preference  to  a  junior  judgment  creditor.  Shepard  v.  O'Neil,  4 
Barb.  125 ;  Snyder  v.  Stafford,  11  Paige,  71.     A  vendee  of  land 
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who,  m  an  action  of  specific  performance,  has  reocvered  a  judg- 
ment for  the  purchase  money  paid,  which  is  adjudged  to  be  a  lien 
on  the  surplus  arising  on  a  sale  on  prior  mortgage,  from  the  time 
of  filing  his  lis  pendens,  is  entitled  to  priority  of  payment  of  his 
judgment  out  of  such  surplus,  as  against  a  judgment  creditor 
whose  judgment  was  recovered  after  the  filing  of  such  lis  pendens, 
but  he  is  not  entitled  to  interest  thereon  from  the  time  of  such 
filing.  Hull  V.  Spratt,  1  Hun,  298.  Judgment  creditors  are  en- 
titled to  payment  in  order  of  their  priority;  but  if  the  persons 
against  whom  the  judgments  were  acquired  had  only  an  equitable 
interest  in  the  property,  they  acquire  no  lien  and  no  priority. 
Purdy  V.  Doyle,  1  Paige,  558.  Where  a  transfer  is  set  aside  as 
fraudulent,  as  against  creditors,  a  mortgage  given  by  the  fraudu- 
lent transferee  in  consideration  of  the  transfer,  and  assigned  to  a 
lona  fide  purchaser  for  value,  is,  as  between  the'  parties  to  the 
fraud  and  the  creditors,  chargeable  wholly  to  the  former ;  and  on 
its  foreclosure,  the  creditors  are  entitled  to  the  whole  surplus. 
Smart  v.  Bement,  4  Abb.  Ct.  of  App.  Dec.  253.  See  Warden  v. 
Browrdng,  12  Hun,  497. 

A  lessee  of  the  equity  in  mortgaged  premises,  with  covenants, 
has  a  right  to  share  in  the  surplus  in  preference  to  the  lessor ;  this 
right  is  an  incumbrance  on  the  land  to  the  extent  of  the  lessor's 
interest.  Clarkson  v.  Skidmore,  46  IST.  Y.  297 ;  Douglass  v. 
Woodworth,  51  Barb.  79.  But  a  judgment  cuts  off  the  title  of  a 
tenant  holding  under  a  lease,  without  covenants  made  subsequent 
to  the  mortgage,  and  he  is  not  entitled  to  share  in  the  surplus. 
Burr  V.  Stenton,  43  IST.  Y.  462.  A  lessee  of  mortgaged  premises, 
as  between  him  and  the  owner,  is  entitled  to  any  surplus  arising 
out  of  foreclosure  sale,  up  to  the  loss  resulting  to  him  from  the 
extinguishment  of  the  lease,  which  is  the  value  of  the  use  of  the 
premises  for  the  remainder  of  his  time,  less  the  rents  reserved. 
LwrUn  v.  Misland,  100  IST.  Y.  212. 

A  general  lien  on  the  mortgaged  premises  will  be  preferred  to 
a  subsequent  specific  one,  where  the  holder  of  the  former  has  no 
other  fund  to  resort  to.  Mechanics'  Bank  v.  Edwards,  2  Barb. 
545.  As  to  right  to  surplus  under  mechanic's  lien  not  continued 
hy  the  court,  after  expiration  of  one  year,  where  premises  are 
foreclosed,  see  Emigramt  Industrial,  etc..  Bank  v.  Ooldman,  75 
N.  Y.  127.  It  is  held,  that  where  a  junior  mortgage  is  taken  as 
collateral  for  another   obligation,   that   the  mortgagee   was   not 


798  FOEECLOSUBB. 

entitled  to  receive  his  debt  out  of  the  surplus,  without  first  ex- 
hausting his  principal  security.  Soule  v.  Ludlow,  3  Hun,  503. 
One  who  has  taken  a  mortgage  after  lis  pendens  filed,  has  a 
right  to  be  heard,  although  not  a  party.  Koch  v.  Purcell,  45 
Super.  Ct.  162.  Where  the  mortgagors  severally  own  separate 
undivided  shares  in  the  property,  and  one  is  simply  surety  for  the 
other,  the  surety  has  a  right  to  have  the  share  of  the  principal  sold 
first,  if  enough  can  in  that  way  be  made  to  pay  the  debt,  or  if 
the  whole  has  been  sold,  and  a  surplus  produced,  to  have  such 
surplus,  to  the  extent  of  his  undivided  interest,  paid  to  him. 
Erie  Co.  Savings  Bank  v.  Roop,  80  ~H.  Y.  591.  A  mortgagee 
recovering  a  deficiency  judgment  against  a  mortgagor's  adminis- 
trators, cannot  maintain  an  action  to  have  his  claim  declared  a 
lien  on  surplus  moneys,  on  foreclosure  of  mortgage  on  other  lands 
given  by  the  same  mortgagor  to  another  mortgagee;  his  remedy, 
aside  from  that  against  the  personal  estate  of  the  decedent,  is  by 
action  against  the  mortgagors,  heirs  or  devisees,  and  if  ihey  are 
insolvent,  the  court  may  direct  the  surplus  to  be  held  and  applied 
to  the  judgment.  Fliess  v.  Buckley,  24  Hun,  514,  90  IsT.  Y.  286. 
Where  the  order  of  lien  is  as  follows :  The  first  mortgagor  having 
the  right  of  priority  over  the  second,  but  not  over  the  third,  the 
second  having  right  of  priority  over  the  third,  but  not  over  the 
first,  and  the  third  having  right  of  priority  over  the  first,  but  not 
over  the  second,  set  apart  the  amoimt  due  on  the  first,  from  the 
remainder  pay  the  second,  apply  the  portion  set  apart  as  due  on 
the  first  in  payment  of  the  third,  and  if  this  is  not  sufiicient  to 
satisfy  it,  from  any  remainder  there  may  be,  if  still  there  is  a 
remainder,  apply  it  in  payment  of  the  first.  Bacon  v.  Van 
Schoonhoven,  19  Him,  158,  affirmed,  87  IST.  Y.  446.  A  mortgage 
was  made  for  the  benefit  of  a  brother  on  two  tracts  of  land,  one 
owned  by  himself  and  his  sisters  as  tenants  in  common,  the  other 
owned  by  himself,  individually,  a  judgment  was  afterward  ob- 
tained against  him,  and  subsequently  the  sisters  mortgaged  their 
interest.  Held,  that  on  the  foreclosure  of  the  first  mortgage,  the 
mortgage  executed  by  the  sisters  was  entitled  to  priority  in  the 
surplus  money  over  the  judgment.  Savings  Bank  of  Utica  v. 
Wood,  17  Hun,  133.  A  widow  is  not  entitled  to  a  gross  sum  in 
lieu  of  her  annuity,  as  a  matter  of  right,  upon  distribution  of 
surplus  moneys  by  the  surrogate.  Matter  of  Zahri,  94  N.  Y.  605. 
A  wife  is,  however,  entitled  to  dower  in  surplus,  after  paying 
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'incumbrances,  to  which  she  is  bound  to  contribute.  If  the  hus- 
band is  living,  one-third  must  be  invested  for  her  during  their 
joint  lives;  if  dead,  she  is  entitled  to  the  income  of  one-third 
for  life.  Denton  v.  Nanny,  8  Barb.  618 ;  Vartie.  v.  Underwood, 
18  Barb.  561 ;  Matthews  v.  Duryee,  4  Keyes,  525.  The  claim 
of  a  wife  of  a  mortgagor,  who  joined  in  the  execution  of  the 
mortgage,  for  the  value  of  her  right  of  dower  in  the  surplus,  is 
superior  to  claims  of  the  judgment  creditors  of  the  mortgagor, 
notwithstanding  a  provision  in  the  mortgage  for  the  return  of 
the  surplus,  if  any,  to  the  mortgagor,  his  heirs  or  assigns.  N.  Y. 
Life  Ins.  Co.  v.  Mayer,  19  Abb.  IS^.  C.  92,  citing  Mills  v.  Van 
Voorhies,  20  N".  Y.  412;  Simar  v.  Ganaday,  53  N.  Y.  298; 
Aihman  v.  Harsell,  98  IST.  Y.  186 ;  Moore  v.  Mayor,  Aldermen, 
etc.,  of  New  York,  8  ^.  Y.  110.  Where  a  surplus  arises  upon 
foreclosure  of  a  first  mortgage  in  a  County  Court,  the  claims 
thereon  of  a  second  mortgage,  and  of  judgment  creditors,  for 
deficiency  on  foreclosure  of  other  mortgages  by  the  same  mort- 
gagor, may  be  determined  in  County  Court  before  the  referee,  and 
an  action  cannot  be  maintained  for  that  purpose.  Fliess  v. 
Buckley,  90  IST.  Y.  286.  After  a  sale  under  foreclosure  and  before 
distribution  of  the  surplus,  one  who  had  a  judgment  lien  at  the 
time  of  sale  may  have  the  proceedings  opened,  that  he  may  be 
heard  on  his  right  to  share  in  the  surplus.  Citizens'  Savings 
Bank  v.  Van  Tassell,  5  Law  Bull.  50.  Where  it  appears  that 
the  intent  in  executing  written  instruments  was  to  assign  shares  of 
surplus  moneys,  though  express  words  of  assignment  are  not  used, 
such  instruments  will  be  held  to  be  equitable  assignments;  the 
referee  may  report  directly  in  favor  of  the  equitable  assignee. 
Bowenv.  Kaughran,  1  St.  Rep.  121.  A  judgment  creditor,  whose 
lien  has  been  suspended  on  appeal,  does  not  lose  all  interest  in 
surplus  moneys  derived  from  lands  on  which  the  judgment  was  a 
lien.  Emigrant  Industrial  Savings  Bank  v.  Lynch,  2  St.  Eep. 
124.  Where  the  mortgage  of  a  defendant,  on  foreclosure  of  a 
prior  mortgage,  is  adjudged  to  be  prior  to  a  part  of  plaintiffs,  but 
it  appears  that  it  is  involved  and  questioned  in  another  action,  it 
is  proper  that  distribution  await  the  result  of  such  litigation. 
Bullymore  v.  Seward,  15  Week.  Dig.  283.  Where  an  adminis- 
trator recovers  judgment  upon  a  former  judgment  of  his  decedent, 
it  is  no  answer  to  his  claim  for  surplus  that  the  judgment  was 
sued  without  leave  of  the  court.     German  Savings  Bank  v.  Oar- 
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rington,  14  Week.  Dig.  475,  affirmed,  89  N.  Y.  632.  Where  the 
plaintiff  has  purchased  the  interest  of  creditors,  for  whose  benefit 
a  junior  mortgage  has  been  executed,  surplus  moneys  arising  on 
the  sale,  under  a  prior  mortgage,  will  not  be  directed  to  be  paid 
into  court,  as  plaintiff  is  entitled  thereto,  and  the  fund  would  only 
be  burdened  with  payment  of  fees  and  commissions.  Hoffman  v. 
Sullivan,  23  Week.  Dig.  311.  All  surplus  moneys  must  be  paid 
into  court,  and  their  distribution  is  regulated  by  rules  of  the 
Supreme  Court. 

The  rule  that  surplus  moneys  arising  upon  a  foreclosure  sale 
belong  to  the  parties  having  interests  in  the  land  sold,  in  the 
order  of  the  priority  of  such  interests,  was  applied  in  Wilkinson  v. 
Paddock,  57  Hun,  191 ;  s.  c,  32  St.  Rep.  535,  affirmed,  125  K  Y. 
748.  A  person  whose  easement  in  mortgaged  premises  is  fore- 
closed, is  entitled  to  share  in  the  surplus  to  the  extent  of  her 
interest  in  the  premises.  The  surplus  moneys  represent  the  entire 
estate  in  the  land  including  the  interest  or  ownership  of  both  the 
dominant  and  servient  estates.  Winthrop  v.  Welling,  2  App. 
Div.  229. 

'No  claimant  can  successfully  assert  right  to  surplus  moneys 
unless  he  establishes  the  existence  in  his  favor  of  a  lien  upon  the 
land  which  he  could  have  enforced  against  it.  The  mere  fact  of 
filing  a  notice  of  pendency  where  no  complaint  in  the  action  is 
filed  does  not  create  a  lien  upon  the  land  described  in  the  lis 
pendens.  Albro  v.  Blume,  5  App.  Div.  309,  39  Supp.  215.  In 
surplus  proceedings  on  foreclosure  of  a  corporate  mortgage,  ex- 
penses incurred  by  a  reorganization  committee  may  be  adjusted, 
and  a  claim  to  a  lien  therefor  determined  and  enforced.  Baht  v. 
Attrill,  106  E".  Y.  423,  modifying  42  Hun,  414. 

In  proceedings  to  ascertain  liens  on  the  surplus  moneys,  the  rule 
in  equity  as  to  the  application  of  partnership  and  individual  prop- 
erty among  firm  and  individual  creditors  is  said  not  to  apply,  but 
that  the  rule  of  law  controls,  which  gives  a  judgment  creditor  of 
the  firm,  who  has  acquired  a  lien  upon  the  lands  of  a  partner  by 
docketing,  a  judgment  and  claim  upon  the  surplus  superior  to  the 
claim  of  a  junior  judgment  creditor  of  the  partner.  N.  Y.  Life 
Ins.  Co.  V.  Mayer,  19  Abb.  E".  C.  92.  Where  a  purchaser  under 
foreclosure  buys  under  the  belief  that  the  mortgage  was  a  first 
lien,  and  it  is  afterwards  discovered  that  there  was  a  prior  mort- 
gage, the  surplus  moneys,  after  satisfying  the  mortgage  debt,  may 
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be  recovered  back  by  the  purchaser,  by  a  suit  in  equity.    Muehl- 
herger  v.  Schilling,  3  N.  Y.  Supp.  705. 

A  lien  on  surplus  moneys  is  not  created  by  the  commencement 
of  an  action  to  set  aside  a  fraudulent  conveyance  of  the  premises. 
Swart  V.  Oakley,  22  Abb.  N.  C.  125.  The  proceeds  of  a  sale 
under  foreclosure  given  by  the  debtor  to  secure  various  debts,  are 
paid  over  to  the  creditor,  not  as  a  voluntary  payment,  but  by 
operation  of  law  and  in  the  absence  of  directions  given  in  the 
security,  their  application  is  to  be  made  by  the  court  in  accord- 
ance with  equitable  principle.  The  rule  of  equity  in  such  cases 
where  the  proceeds  are  insufficient  to  satisfy  all  of  the  debt, 
decree  is  that  they  should  be  applied  pro  rata,  each  debt  sharing 
in  the  funds  without  regard  to  priority  of  date  or  to  the  fact  that 
for  some  of  the  debts  the  creditor  holds  other  security.  Orleans 
Co.  National  Bank  v.  Moore,  112  N.  Y.  543,  affirming  48  Hun,  70. 

On  foreclosure  of  a  mortgage  given  by  defendant's  testator  to 
plaintiff,  plaintiff  became  the  purchaser ;  subsequently,  the  decree 
and  sale  were  vacated;  held,  that  plaintiff  was  entitled  to  the 
expenditures  made  by  him  for  repairs  and  taxes,  while  in  posses- 
sion as  a  charge  against  the  balance  in  his  hands,  the  amount  due 
on  the  mortgage  having  been  reduced  by  rents.  Wood  v.  Kroll, 
21  St.  Eep.  764. 

Where  the  judgment  debtor  acquired  title  to  real  property 
through  the  death  of  the  owner,  it  was  held  that  the  judgment 
creditor's  lien  upon  the  surplus  arising  upon  the  foreclosure  of  the 
mortgage  of  the  lands  was  an  equitable  one,  and  that  judgment 
creditors  should  be  paid  upon  the  basis  of  equality,  the  debtor 
not  having  had  title  to  the  property  at  the  time  the  judgments 
were  obtained  against  him,  and  that  until  the  property  became 
vested  in  the  debtor  by  the  death  of  the  prior  owner,  no  lien 
could  attach  thereon.     Ooetz  v.  Mott,  16  Civ.  Pro.  E.  11. 

A  judgment  against  executors  for  work  done  under  a  contract 
made  with  them  for  improvements  on  property  of  the  estate  other 
than  that  foreclosed,  is  not  a  lien  upon  and  is  not  payable  out  of 
the  surplus  money.  Mander  v.  Low,  12  Misc.  316,  33  Supp.  719, 
67  St.  Rep.  544,  24  Civ.  Pro.  K.  368.  The  right  of  the  subse- 
quent mortgagee  to  the  surplus  moneys  arising  on  foreclosure 
of  the  first  mortgage,  is  not  affected  by  judgment  rendered  in 
an  action  to  which  such  mortgagee  was  not  a  party,  against  the 
person  who  gave  a  second  mortgage.  Mechanics'  Savings  Bank 
Actions.  Vol.  1  —  51 
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V.  Selye,  83  Hun,  282,  31  Supp.  921,  64  St  Kep.  728.  Where 
the  widow  united  in  the  mortgage,  she  will  be  entitled  to  dower 
only  in  the  surplus  after  payment  of  the  mortgage.  Smith  v. 
Jackson,  2  Edw.  Ch.  28;  Titus  v.  Neilson,  5  Johns.  Ch.  458; 
Hawley  v.  Bradford,  9  Paige  Ch.  300. 

A  judgment  recovered  against  the  owner  of  the  equity  prior  to 
a  sale,  will  he  a  lien,  but  not  so  if  not  perfected  until  after  the 
sale  is  made,  although  docketed  before  the  surplus  moneys  are 
distributed.  Sweet  v.  Jacochs,  6  Paige,  355 ;  Denham,  v.  Cornell, 
67  ]Sr.  Y.  556 ;  Hull  v.  Spratt,  1  Hun,  298.  The  widow  of  the 
owner  of  the  equity  of  redemption  is  entitled  to  dower  in  the 
surplus  the  same  as  in  the  land  before  the  sale.  Elmendorf  v. 
Lochwood,  4  Lans.  393;  Denton  v.  Narmy,  8  Barb.  618;  Titvs  v. 
Neilson,  5  Johns.  Ch.  458. 

Where  the  wife  was  separated  from  the  husband,  the  mortgagor, 
by  judgment  of  the  court,  it  was  held  that  the  surplus  on  fore- 
closure should  not  be  paid  to  him,  it  being  a  matter  in  the  discre- 
tion of  the  court.  Emigrant  Industrial  Savings  Bank  v.  Began, 
41  App.  Div.  523,  58  Supp.  693. 

In  a  proceeding  to  reach  surplus  moneys  paid  into  court,  the 
assignees  of  a  mortgage  given  by  life  tenants  and  which  was  a  lien 
thereon,  were  held  entitled  under  Rule  70  of  the  General  Rules 
to  receive  a  gross  sum  in  lieu  of  the  income  for  life.  Jermain  v. 
Sharpe,  29  Misc.  258. 

A  gross  sum  cannot  be  awarded  from  surplus  moneys  for  an 
inchoate  right  of  dower.  Citizens'  Savings  BanJc  v.  Mooney,  26 
Misc.  67,  56  Supp.  548. 

In  Fosdick  v.  Lyons,  38  App.  Div.  608,  56  Supp.  942,  a  rule 
was  laid  down  with  regard  to  the  liability  of  a  life  tenant  under 
the  peculiar  circumstances  of  that  case. 

In  People's  Trust  Co.  v.  Harmon,  43  App.  Div.  348,  60  Supp. 
178,  the  court  directed  surplus  moneys  arising  on  foreclosure  sale 
to  be  paid  according  to  the  terms  of  a  written  instrument  having 
special  provisions. 

Only  liens  in  existence  at  the  time  of  the  sale  and  conveyance 
in  a  foreclosure  action  are  transferred  to  the  surplus  moneys 
arising  thereon,  and  if  at  that  time  no  lien  exists  there  is  nothing 
which  can  be  transferred  to  the  fund.  If  at  the  time  of  sale  in 
an  action  to  which  a  junior  judgment  lienor  was  a  party,  ten  years 
have  elapsed  since  such  judgment  became  a  lien,  it  is  not  payable 
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out  of  the  surplus,  even  though  the  ten  years  had  not  elapsed  at  the 
time  of  the  entry  of  the  judgment  in  foreclosure.  Nutt  v.  Cum- 
ing, 155  IST.  Y.  309,  affirmed,  22  App.  Div.  92,  47  Supp.  800. 

In  My  V.  Collins,  45  Misc.  255,  92  Supp.  160,  held,  that  where 
the  lessee's  right  of  possession  was  destroyed  and  cut  off  by  the  fore- 
closure sale,  the  referee  had  a  right  to  sustain  her  claim  to  surplus 
moneys  by  way  of  indemnity  for  the  damages  suffered  in  conse- 
quence thereof  as  being  superior  to  that  of  the  defendants  or 
owners  of  equity  of  redemption. 

Surplus  moneys  accruing  from  the  sale  after  the  death  of  the 
mortgagor  go  to  his  heirs,  and  where  the  heir  pleads  the  statute  of 
limitation  the  creditor  cannot  reach  such  moneys  more  than  three 
years  after  the  letters  of  administration  have  issued  and  ten  years 
after  the  debt  accrued,  under  §  2793.  Matter  of  Knapp,  25  Misc. 
133,  54  Supp.  927. 

The  application  of  surplus  moneys  in  a  peculiar  case  was  passed 
upon  in  Outtwillig  v.  Weiderman,  26  App.  Div.  26,  49  Supp.  984; 
appeal  dismissed,  156  ^N".  Y.  690. 

As  between  the  trustee  in  bankruptcy  of  a  surviving  partner 
and  creditors  of  the  firm,  the  surplus  on  foreclosure  of  a  mortgage 
given  by  a  partnership  should  be  paid  to  the  firm  creditors.  Moses 
V.  Pond,  32  Misc.  406,  66  Supp.  600. 

Where  an  officer  of  a  company,  without  authority,  used  its 
moneys  in  payment  of  a  bid  made  by  him  at  foreclosure  sale,  but 
did  not  complete  the  sale  and  such  bid  is  abandoned  and  a  resale 
made  for  a  lower  sum,  but  sufficient  to  pay  the  mortgage,  the 
moneys  so  paid  form  no  part  of  the  surplus  moneys  as  between 
the  company  and  the  owner  of  the  equity  of  redemption,  and  a 
receiver  of  the  company  is  entitled  to  recover  the  same.  Phelan  v. 
Downs,  31  Misc.  518,  64  Supp.  737,  affirmed,  59  App.  Div.  282, 
69  Supp.  375,  173  N.  Y.  619. 

An  error  as  to  date  of  an  accommodation  note,  to  secure  the 
endorser  of  which  a  mortgage  was  given,  does  not  invalidate  the 
mortgage,  where  the  note  was  intended  to  be  secured  is  the  only 
one  in  existence  between  the  parties,  and  does  not  entitle  subse- 
quent mortgages,  who  took  with  notice,  to  the  surplus  moneys 
arising  on  foreclosure  of  the  prior  mortgage.  St.  Lawrence  Uni- 
versity V.  Farmer,  32  Misc.  410,  66  Supp.  584. 

On  foreclosure  of  a  mortgage  of  part  of  a  tract,  portions  of 
™ich  had  been  sold  to  diffprpTit,  purchasers,  after  a  release  of 
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one  of  the  lots  by  the  mortgagee  of  the  whole  tract,  held,  that  he 
was  not  entitled  to  the  surplus  arising  on  the  sale,  and  in  the 
absence  of  a  litigation  of  the  question  of  apportionment  in  the 
foreclosure  suit,  that  question  was  not  determined.  Fancher  v. 
Bonfils,  4:4:  App.  Div.  637,  60  Supp.  837. 

The  rule  that  a  creditor  makes  such  application  as  he  chooses  of 
payments  made  to  him  generally  by  the  debtor,  if  the  latter  gave 
no  directions  in  respect  thereto,  does  not  apply  to  payments  re- 
ceived by  the  creditor  through  foreclosure  action  or  other  legal 
proceedings,  but  that  in  such  cases  the  court  must  make  the  ap- 
plication and  apply  the  same  pro  rata  upon  each  of  the  debts 
secured  by  liens  upon  the  premises  from  the  sale  of  which  the 
moneys  are  derived.  Matter  of  Oeorgi,  21  Misc.  419,  47  Supp. 
1061. 

The  holder  of  interest  coupons  detached  from  bonds  before  their 
delivery  is  not  entitled  to  share  in  the  proceeds  of  the  foreclosure 
of  the  mortgage  to  secure  such  bonds.  Holland  Trust  Co.  v. 
Thomson-Houston  Co.,  62  App.  Div.  299,  71  Supp.  51,  affirmed, 
170  K  Y.  68,  71. 

In  Taylor  v.  Butcher,  60  App.  Div.  531,  69  Supp.  951,  it  was 
held  that  mechanics  lienors  who  by  an  agreement  among  them- 
selves had  accepted  payment  by  virtue  of  such  an  agreement  were 
barred  from  sharing  in  the  surplus  moneys  arising  on  foreclosure 
sale  of  the  premises. 

A  vendee  having  knowledge  that  the  property  has  been  ad- 
judged to  be  sold  under  foreclosure  is  not  entitled,  after  the 
property  has  been  purchased  by  a  third  person  and  surplus  realized 
thereon,  to  a  lien  upon  such  surplus,  upon  the  theory  that  she  is 
entitled  to  a  specific  performance  of  the  contract,  although  the 
parties  to  the  surplus  money  proceeding,  in  which  such  specific 
performance  is  claimed,  have  stipulated  that  "the  referee  may 
determine  who  is  entitled  to  the  surplus  money  herein,  as  between 
them,  as  fully  as  could  be  done  for  a  suit  brought  for  that  pur- 
pose."    Ellis  V.  Salomon,  57  App.  Div.  118,  67  Supp.  1025. 

Where  the  debtor  of  a  bank  delivers  to  it  a  deed  of  realty  as 
collateral  to  a  specific  debt,  and,  subsequently,  the  bank,  at  the 
debtor's  request,  pays,  in  order  to  prevent  foreclosure  of  a  mort- 
gage affecting  the  realty  described  in  the  deed,  the  amount  of  such 
mortgage,  taking  the  debtor's  note  therefor,  the  bank,  under  the 
rule  that  one  who  redeems  a  security  is  entitled  to  be  subrogated 
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thereto,  whether  or  not  a  special  agreement  is  made  to  that  effect, 
has  a  right  to  repayment  of  the  moneys  so  advanced  out  of  the 
moneys  arising  on  a  subsequent  foreclosure  sale  of  the  property, 
Louis  V.  Bcmer,  33  App.  Div.  287,  53  Supp.  985. 

On  sale  under  foreclosure,  the  rights  of  claimants  to  surplus 
moneys  become  fixed  as  of  the  date  of  sale.  Elsworth  v.  Woolsey, 
19  App.  Div.  385,  46  Supp.  486,  affirmed,  154  N.  Y.  748. 

Sab.  2.    Method  of  Distributing  Surplus.     Bule  64. 

Rule  64.  Application  for  surplus  moneys  —  reference  —  searches 
—  unsatisfied  liens. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person  who 
had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale,  upon  filing  with 
the  clerk  where  the  report  of  sale  is  filed,  a  notice,  stating  that  he  is  entitled 
to  such  surplus  moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his 
claim,  may  have  an  order  of  reference,  to  ascertain  and  report  the  amount  due 
to  him,  or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys,  and 
to  ascertain  the  priorities  of  the  several  liens  thereon;  to  the  end  that,  on  the 
coming  in  and  confirmation  of  the  report  on  such  reference,  such  further  order 
may  he  made  for  the  distribution  of  such  surplus  moneys  as  may  be  just. 
The  referee  shall,  in  all  cases,  be  selected  by  the  court.  The  owner  of  the 
equity  of  redemption,  and  every  party  who  appeared  in  the  cause,  or  who  shall 
have  filed  a  notice  of  claim  with  the  clerk,  previous  to  the  entry  of  the  order 
of  reference,  shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual  notices  of  sub- 
sequent proceedings  relative  to  such  surplus.  But  if  such  claimant  or  such 
owner  has  not  appeared,  or  made  his  claim  by  an  attorney  of  this  court,  the 
notice  may  be  served  by  putting  the  same  into  the  post-office,  directed  to  the 
claimant  at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim,  and 
upon  the  owner  in  such  manner  <is  the  court  may  direct.  All  official  searches 
for  conveyances  or  incumbrances,  made  in  the  progress  of  the  cause,  shall  be 
filed  with  the  judgment-roll,  and  notice  of  the  hearing  shall  be  given  to  any 
person  having  or  appearing  to  have  an  unsatisfied  lien  on  the  moneys,  in  such 
manner  as  the  court  shall  direct;  and  the  party  moving  for  the  reference  shall 
show,  by  affidavit,  what  unsatisfied  liens  appear  by  such  official  searches,  and 
whether  any,  and  what  other  unsatisfied  liens  are  known  to  him  to  exist. 

The  party  prosecuting  the  reference  must  produce  a  certificate 
of  the  clerk  with  whom  the  report  is  filed,  and  the  surplus  moneys 
deposited,  showing  that  no  notice  of  claim  to  such  surplus  was 
annexed  to  the  report  of  sale,  and  that  no  claim  to  the  same  has 
heen  filed,  previous  to  the  order  of  reference,  or  if  claims  have 
heen  filed,  stating  tte  names  of  the  claimants  and  of  their  solicitors, 
if  any,  and  of  their  place  of  residence.  Hurlburt  v.  McKay, 
8  Paige,  651.  An  incumbrancer,  who  has  neglected  to  file  his 
claim,  may  go  before  the  referee  and  file  his  claim  before  him. 
The  claims  must  be  verified,  and  the  referee  may  examine  the 
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claimants  on  oath.  Eurlburt  v.  McKay,  8  Paige,  651.  The 
referee  will  take  the  oath  required  by  §  1016,  and  the  testimony 
of  the  witness  should  be  signed  under  Rule  30.  The  reference  is 
one  to  hear  and  determine,  subject  to  confirmation  by  the  court, 
which  has  ample  power  to  confirm,  set  aside,  or  to  refer  back  the 
report,  but  is  not  authorized  to  make  new  findings,  or  to  change 
those  already  made.  Mutual  Life  Ins.  Co.  v.  Anthony,  23  Week. 
Dig.  42Y.  The  referee  should  ascertain,  by  the  proper  certificate 
and  other  evidence,  that  all  the  claimants  and  other  parties  have 
been  notified  or  summoned  to  appear  before  him  on  such  refer- 
ence, and  the  fact  that  such  certificate  and  other  evidence  was 
produced  before  him  should  be  stated  in  this  report.  Eurlburt  v. 
McKay,  8  Paige,  651. 

The  master's  report  on  a  reference  as  to  surplus  money  should 
show  that  the  parties  attended,  or  that  evidence  was  produced  to 
him  that  they  were  duly  summoned,  and  show  the  whole  amount 
of  the  surplus  moneys  and  who  is  entitled  thereto,  so  that  upon 
his  report  the  court  may  dispose  of  the  whole  fund.  Franklin  v. 
Van  Cott,  11  Paige,  129.  It  is  the  duty  of  a  person  having  a  lien 
to  go  before  the  master  upon  the  reference,  and  present  or  estab- 
lish his  claim  there,  and  when  he  neglects  to  do  so  without  any 
excuse  the  court  will  not  settle  his  right  to  surplus  moneys  on 
petition.  De  Buyter  v.  St.  Peter's  Church,  2  Barb.  Ch.  555.  The 
reference  as  to  liens  as  to  surplus  moneys  in  a  foreclosure  suit  is 
not  a  mere  collateral  reference,  but  is  a  direct  issue  necessarily  to 
be  determined  before  the  court  can  finally  and  completely  admin- 
ister the  fund  arising  from  the  sale  of  the  mortgaged  premises. 
Mutual  Life  Ins.  Co.  v.  Bowen,  47  Barb.  618.  It  is  a  special 
proceeding.  Mutual  Life.  Ins.  Co.  v.  Anthony,  23  Week.  Dig. 
427.  The  surplus  moneys  arising  from  the  sale  of  lands  of  a 
deceased  mortgagor  will  not  be  ordered  to  be  paid  to  the  surrogate 
for  distribution  unless  the  sale  be  within  four  years  after  the 
granting  of  letters  testamentary.  White  v.  Poillon,  25  Hun,  69. 
For  practice  on  distribution  of  surplus  among  creditors  of  a  de- 
ceased mortgagor,  see  German  Savings  Bank  v.  Sharer,  25  Hun, 
409.  The  authority  of  a  referee  on  surplus  proceedings  is  as 
extensive  as  the  claims  themselves,  and  the  objections  that  may  be 
made  to  their  allowance  and  his  report  will  not  be  set  aside  simply 
on  account  of  an  irregularity  in  receiving  or  considering  the  claims 
which  were  not  filed  with  the  county  clerk.     The  provisions  of 
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Eule  64  as  to  notice  are  not  intended  to  be  restricted  to  liens 
appearing  upon  the  record,  but  apply  to  any  which  may  be  shown 
to  exist     Kingsland  v.  Chetwood,  39  Hun,  602. 

The  court  has  power,  in  its  discretion,  to  confirm  or  set  aside 
the  report  of  a  referee  appointed  to  ascertain  the  claimant's  rights 
to  surplus  moneys  in  foreclosure,  and  is  not  restrained,  in  the 
exercise  of  it,  to  the  rules  governing  a  new  trial.  Mutual  Life 
Ins.  Go.  V.  Salem,  3  Him,  117,  and  Abb.  Dig.  Supp.  Foreclosure, 
page  1003;  Dold  v.  Haggerty,  Sup.  Ct.  1881,  as  following  this 
rule  and  holding  that  the  court  may  direct  a  different  disposition 
to  be  made  of  the  fund  from  that  reported  by  the  referee,  or  it 
may  refer  the  case  back  for  a  further  hearing,  as  justice  may  ap- 
pear to  require.  The  report  of  a  referee,  in  proceedings  for  the 
distribution  of  surplus  moneys  arising  on  foreclosure,  upon  con- 
firmation by  the  court,  becomes  a  valid  and  binding  judgment. 
McRoherts  v.  Pooley,  12  Civ.  Pro.  R.  139.  Where  a  general 
creditor,  who  had  no  notice  of  the  proceedings  to  distribute  surplus 
until  after  the  entry  of  the  order  confirming  the  report  of  the 
referee,  applies  to  be  made  a  party,  his  application  should  be 
granted.  German  Savings  Bank  v.  Sharer,  25  Hun,  409.  In 
proceedings  for  surplus,  claimants  put  in  evidence  transcripts  of 
judgments  recovered  by  them,  in  actions  commenced  against  a 
person  of  same  name  as  the  owner  of  the  equity.  It  was  held 
there  was  a  presumption  that  the  owner  of  the  equity  and  the  judg- 
ment debtor  were  the  same  person.  Bowery  Savings  Bank  v. 
Keenan,  14  Week.  Dig.  143.  On  failure  of  an  attorney  to  pay 
oyer  surplus  moneys  received  by  him,  an  attachment  may  issue, 
and  the  burden  of  proving  that  he  has  paid  them  to  the  county 
treasurer  rests  on  him.  Matter  of  Silvernail,  45  Hun,  575.  In 
a  proceeding  to  ascertain  the  priority  of  liens  to  surplus,  the  rule 
of  equity  as  to  the  application  of  partnership  and  individual 
property  among  firm  and  individual  creditors  does  not  apply,  but 
the  rule  of  law  applies  which  gives  a  judgment  creditor  of  the 
firm,  who  has  acquired  a  lien  by  judgment  upon  lands  of  a  partner, 
a  claim  upon  the  surplus  superior  to  the  claim  of  a  junior  judg- 
ment creditor  of  the  partner.  N.  Y.  Life  Ins.  Co.  v.  Mayer,  19 
Abb.  K  C.  92. 

Where  a  claim  to  surplus  has  been  rejected  in  a  proceeding  to 
distribute,  the  claimant  cannot  afterward  insist  that  the  moneys 
shall  be  paid  into  Surrogate's  Court.  Comey  v.  Clark,  4  Supp. 
850. 
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Where  surplus  moneys  had  been  paid  over  to  the  chamherlain 
in  the  city  of  New  York,  by  him  deposited  with  the  defendant, 
and  thereafter  by  an  order  duly  made,  countersigned  and  served, 
the  defendant  was  required  to  pay  such  moneys  to  certain  persons 
and  did  so,  held,  that  plaintiff,  representing  parties  in  fact  entitled 
to  such  moneys,  could  not  maintain  action  against  defendant  there- 
for. The  remedy  of  plaintiff  was  to  apply  for  an  order  staying 
proceedings  of  defendant  upon  the  payment.  Swart  v.  Central 
Trust  Co.,  27  St.  Rep.  113. 

It  is  the  duty  of  the  referee  in  surplus  proceedings  to  incorporate 
in  his  decision  all  the  facts  found  by  him  including  those  found 
at  the  request  of  any  party  to  the  proceedings.  Bigelow  v.  Doying, 
36  St.  Rep.  636.  On  the  distribution  among  rival  claimants  of 
the  surplus  moneys  in  special  proceedings,  the  reference  is  one 
to  hear  and  determine,  subject  to  confirmation  by  the  court,  which 
has  ample  power  to  confirm,  set  aside  or  refer  back  the  report, 
but  is  not  authorized  to  make  new  findings  or  change  those  already 
made.     Mutual  Life  Ins.  Co.  v.  Anthony,  105  1^.  Y.  57. 

The  general  rules  of  evidence  which  govern  the  court  on  the 
trial  of  an  action  apply  to  a  hearing  upon  a  reference  in  surplus 
money  proceedings,  and  the  established  rules  of  evidence  cannot 
be  changed  by  an  order  of  the  court  unless  in  the  case  where  such 
authority  may  be  specially  given  or  the  change  relates  to  some 
matter  which  rests  in  the  discretion  of  the  court.  Mutual  Life 
Ins.  Co.  V.  Anthony,  50  Hun,  101 ;  appeal  dismissed,,  105 
N.  Y.  57. 

A  motion  by  a  general  creditor  to  be  made  a  party  to  the  action 
that  has  been  brought  by  a  judgment  creditor  of  the  corporation 
whose  property  was  being  foreclosed  for  the  collection  of  his  judg- 
ment, and  asking  that  all  the  creditors  be  required  to  exhibit  and 
prove  their  claims  before  a  referee  to  be  appointed  for  that  pur- 
pose, was  properly  denied,  as  such  rights  could  be  adjusted  in 
the  proceedings  on  the  distribution  of  the  surplus.  Herriman  v. 
Brooklyn,  etc.,  B.  B.  Co.,  12  St.  Rep.  877. 

The  surplus  moneys  belong  to  the  owner  of  the  equity  of 
redemption  unless  claims  are  filed  and  they  are  paid  over  on 
those  claims.  Horn  v.  Town  of  New  Lots,  83  N.  Y.  100 ;  Day  t. 
Town  of  Ne.w  Lots,  107  N".  Y.  148.  The  moneys  in  surplus  pro- 
ceedings stand  in  the  place  of  the  land  for  the  purposes  of  distri- 
bution.    De  La  Field  v.  White,  19  Abb.  IST.  C.  104 
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Where  surplus  moneys  had  b*een  invested  pursuant  to  the  order 
of  the  court,  until  the  death  of  a  certain  person  named,  and  upon 
her  death  to  await  the  further  order  of  the  court,  it  was  held  that 
a  party  entitled  thereto,  after  the  death  of  such  life  tenant,  could 
apply  in  the  action  in  which  the  order  directing  the  investment 
was  made,  for  a  distribution  of  the  surplus.  Velten  v.  Vogt,  17 
St.  Kep.  112. 

The  provisions  in  a  judgment  of  foreclosure  directing  the  order 
in  which  the  different  parcels  shall  be  sold,  is  not  conclusive  on 
the  application  to  distribute  the  surplus.  On  foreclosure  of  a 
blanket  mortgage  on  property  upon  which  there  were  junior  mort- 
gages, affecting  different  parcels,  some  of  which  mortgages  covered 
one  and  others  more  than  one  parcel,  and  the  decree  provided  for 
the  sale  of  the  separate  parcels  in  the  inverse  order  of  alienation, 
it  was  held  that  after  payment  of  the  mortgage  in  suit  and  the 
next  mortgage  upon  the  parcel  last  sold,  the  surplus  should  be 
distributed  among  the  holders  of  the  various  junior  mortgages, 
according  to  the  dates  when  they  respectively  became  liens,  except 
that  in  no  case  should  a  greater  amount  be  paid  on  account  of 
the  liens,  on  any  one  lot,  than  was  realized  for  that  lot  on  the 
sale.  Burchell  v.  Osborne,  19  St.  Eep.  52 ;  s.  c.^  6  N.  Y.  Supp. 
863,  affirmed,  119  N.  Y.  486. 

The  claim  of  mortgagor's  wife  to  dower  in  surplus  moneys  pan 
be  entertained  in  surplus  proceedings.  N.  Y.  Life  Ins.  Co.  v. 
Mayer,  12  St.  Eep.  119,  affirmed,  108  F.  Y.  655.  As  to  when 
lands  became  charged  with  an  equitable  lien  in  favor  of  mechanics 
and  materialmen,  so  as  to  have  such  lien  attach  to  the  surplus 
moneys,  see  Crombie  v.  Bosenstoch,  19  Abb.  IST.  C.  312. 

All  surplus  moneys  arising  from  the  sale  of  real  property  under 
foreclosure  must  be  paid  into  court  for  the  use  of  the  persons 
entitled  and  the  subsequent  practice  with  respect  to  their  dispo- 
sition is  regulated  by  Rules  61  to  64.  Where  it  was  sought  to 
have  the  claim  of  a  second  mortgagee  asking  for  surplus,  reduced 
hy  the  amount  of  an  uncollected  policy  of  insurance  on  buildings 
on  premises  on  the  ground  that  failure  to  collect  said  policy  re- 
sulted because  the  mortgagee  had  not  filed  due  proof  of  loss,  it 
was  held,  that  the  determination  of  the  referee  was  res  adjudicata 
as  to  the  amount  to  be  collected  upon  the  mortgage,  and  the  ques- 
tion was  not  open  for  further  litigation.  McRoberts  v.  Pooley, 
12  Civ.  Pro.  E.  139. 
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Surplus  proceedings  will  not  be  delayed  to  await  the  determina- 
tion of  a  pending  action  to  set  aside  the  deed  on  the  ground  of 
fraud,  where  all  questions  as  to  the  fraudulent  character  of  the 
conveyance  can  be  tried  in  such  proceeding.  Wolfers  v.  Dwffield, 
72  Hun,  637,  55  St.  Eep.  485,  25  Supp.  374.  In  distribution  of 
surplus  moneys,  judgments  over  ten  years  old  are  not  a  lien  and 
must  be  excluded.     Floyd  v.  Clark,  16  Daly,  528,  17  Supp.  848. 

The  party  having  the  first  lien  upon  the  fund  cannot  be  deprived 
thereof  on  the  application  of  subsequent  claimants  upon  the 
ground  that  his  lien  extends  to  other  property  which  is  suiScient 
to  satisfy  his  entire  claim.  The  right  to  have  securities  marshaled 
in  such  case  cannot  be  enforced  in  the  surplus  money  proceedings 
to  one  in  an  action  where  all  the  parties  and  the  entire  funds  are 
before  the  court.  Quackenbush  v.  O'Hare,  129  N.  Y.  485,  42 
St.  Kep.  104,  affirming  61  Hun,  388,  40  St.  Eep.  797, 16  Supp.  33. 

Where  no  issue  has  been  raised  in  the  pleadings  and  by  the 
proceedings  in  foreclosure  as  to  the  equities  of  subsequent  incum- 
brances, they  are  not  to  be  determined  by  a  decree  of  foreclosure 
and  sale,  and  if  there  is  a  surplus  after  the  sale  they  may  be 
adjusted  in  that  proceeding.  Burchell  v.  Osborne,  119  N.  Y.  486, 
affirming  26  St.  Kep.  163,  6  Supp.  863. 

After  an  interlocutory  judgment  had  been  entered  declaring  a 
deed  to  be  a  mortgage  and  an  accounting  ordered,  the  plaintiff 
died  and  the  action  was  not  revived,  held,  that  it  was  not  a  bar  to 
proceedings  to  distribute  the  surplus  money  in  an  action  after- 
ward brought  to  foreclose  a  prior  mortgage  and  that  the  referee 
therein  could  determine  the  claims  of  all  parties  to  the  surplus. 
Baher  v.  Baker,  70  Hun,  95,  53  St.  Eep.  442,  23  Supp.  1083. 

Where  a  party  claiming  surplus  moneys  was  also  interested  in 
an  action  of  ejectment  relative  to  the  mortgaged  premises  and  he 
had  been  a  party  to  the  foreclosure,  it  was  held  the  claim  on 
which  the  ejectment  suit  was  founded  was  cut  off  by  a  decree, 
and  whatever  rights  he  had  must  be  pursued  in  the  proceedings 
concerning  the  distribution,  and  that  where  surplus  moneys  were 
paid  to  the  surrogate  under  §§  2797  and  2798  without  objection, 
the  jurisdiction  of  the  surrogate  could  not  be  questioned  in  a  sub- 
sequent proceeding  before  him.  Matter  of  Stilwell,  68  Hun,  407, 
52  St.  Eep.  689,  22  Supp.  65,  54  St.  Eep.  491 ;  Matter  of  Equir 
tdble  Relief  Fund  Life  Assn.,  131  IST.  Y.  377. 

A  simple  contract  creditor  has  no  lien  upon  the  funds.     Delor 
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field  V.  WUte,  19  Abb.  If.  C.  104.  But  it  is  said  that  general 
legal  liens  of  judgment  creditors  cannot  in  equity  prevail  against 
prior  equitable  claims  upon  the  mortgaged  premises.  Sweet  v. 
Jacocks,  6  Paige,  355 ;  Arnold  v.  Patrick,  6  Paige,  310 ;  White  v. 
Carpenter,  2  Paige,  217. 

The  inchoate  rights  of  mechanics  and  materialmen  seem  to  be 
regarded  as  in  the  nature  of  liens.  Livingston  v.  Mildrum,  19 
N.  T.  440.  This  rule  does  not  apply  to  distribution  of  surplus 
of  a  deceased  mortgagor,  which  should  be  distributed  ratably 
among  the  general  and  judgment  creditors  of  the  deceased  owner 
according  to  law.  Louchs  v.  Yam,  Allen,  11  Abb.  (]^.  S.)  427; 
"White  Y.  Poillon,  25  Hun,  69 ;  Oermcm  Savings  Bank  v.  Sharer, 
25  Hun,  409.  The  owner  of  a  lien  who  is  not  a  party  to  the  suit 
and  who  is  not  cut  off  by  a  foreclosure  cannot  claim  the  surplus. 
Winslow  V.  McCall,  32  Barb.  241 ;  Bache  v.  Doscher,  67  IST.  Y. 
429;  Emigrant  Industrial  Savings  Bank  v.  Goldman,  75  N.  Y. 
127. 

Prior  lienors  have  no  claim  upon  the  surplus.  De  Buyter  v. 
St.  Peter's  Church,  2  Barb.  Ch.  555.  And  on  such  reference  the 
court  will  adjust  equities  between  subsequent  lienors  whenever 
they  can  be  established.  Oppenheimer  v.  Walker,  3  Hun,  30; 
James  v.  Hubbard,  1  Paige  Ch.  228 ;  Snyder  v.  Stafford,  1  Paige 
Ch.  71 ;  New  York  Life  Ins.  &  Trust  Co.  v.  Vanderbilt,  12  Abb. 
Pr.  458 ;  Savings  Bamk  of  Utica  v.  Wood,  17  Hun,  133,  and  all 
incumbrances  inferior  to  the  mortgage  must  be  paid  in  the  order 
of  time  in  which  they  became  liens.  Haines  v.  Beach,  3  Johns. 
Ch.  459;  Savings  Bank  of  Utica  v.  Wood,  17  Hun,  133.  And  to 
enable  a  creditor  to  enforce  his  claim  to  surplus,  he  must  establish 
a  Hen  on  the  mortgaged  premises.  The  surplus  moneys  take  the 
place  of  the  land.  Clarkson  v.  Skidmore,  46  E".  Y.  297 ;  Liv- 
ingston V.  Mildrum,  19  N.  Y.  440 ;  Elmendorf  v.  Lockwood,  4 
Lans.  393. 

All  surplus  money  arising  from  the  proceeds  of  a  mortgage  fore- 
closure sale  must  be  paid  into  court  and  its  subsequent  distribution 
is  regulated  by  the  rules  of  the  court.  Baht  v.  Attrill,  106  N.  Y. 
423.  In  certain  cases,  however,  under  §  2798,  where  moneys 
have  been  realized  from  sale  in  foreclosure  of  a  mortgage  executed 
oy  a  decedent,  and  letters  testamentary  or  of  administration  upon 
the  decedent's  estate  were  within  four  years  before  the  sale  issued 
from  the  Surrogate's  Court,  surplus  money  must  be  paid  into  such 
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court.  All  liens  upon  or  interests  in  the  mortgage  premises, 
which  are  inferior  to  the  mortgage  foreclosed,  are  transferred  to 
the  surplus,  and  all  persons  owning  such  liens  or  interests  are 
entitled  to  participate  in  its  distribution  and  an  order  of  reference 
may  be  made  to  ascertain  the  way  in  which  the  liens  must  be  paid. 
Averill  v.  Loucks,  6  Barb.  470 ;  Blydenhwrg  v.  Northrup,  13  How. 
289 ;  Mut.  Life  Ins.  Co.  v.  TruchnicM,  3  Abb.  ¥.  C.  135. 

Where  the  owner  of  mortgaged  property  has  died,  surplus 
money  is  to  be  treated  as  real  estate  subject  to  the  lien  of  his 
creditors,  and  liable  for  the  payment  of  such  debts  as  remain  after 
exhausting  the  personalty,  and  a  creditor  of  the  decedent  may 
follow  such  moneys  and  enforce  his  lien  through  appropriate  pro- 
ceeding.   Felts  V.  Martin,  20  App.  Div.  60,  46  Supp.  741. 

In  case  of  a  mortgage  about  to  become  due  it  is  improper,  before 
foreclosure  proceedings  have  been  begun,  to  make  an  order  direct- 
ing the  surplus  from  such  foreclosure,  when  it  has  taken  place, 
to  be  paid  over  to  another  creditor  of  the  mortgagee  on  a  deficiency. 
In  re  Wiener's  Estate.,  40  Supp.  1027. 

Transfer  of  surplus  moneys  from  the  county  treasurer  to  the 
Surrogate's  Court,  the  mortgagor  being  dead,  will  not  be  ordered 
at  the  instance  of  a  creditor  not  a  party  to  the  foreclosure  without 
notice  to  the  parties  to  the  foreclosure  suit.  Washington  Life  Ins, 
Co.  V.  Clarlc,  79  App.  Div.  160,  79  Supp.  610. 

Where  there  are  surplus  moneys  in  hands  of  mortgagee,  arising 
from  a  statutory  foreclosure,  and  two  actions  have  been  brought 
by  judgment  creditors  of  the  mortgagor  to  obtain  such  surplus, 
and  a  reference  has  been  ordered  and  neither  party  appeals,  it  will 
be  treated  as  a  reference  under  the  rule.  Eirhy  v.  Fitzgerald,  31 
N.  Y.  417. 

In  Coe  V.  Cohh,  50  App.  Div.  80,  63  Supp.  439,  the  court  held 
that  allegations  in  an  action  to  establish  a  lien  upon  surplus  moneys 
paid  into  the  Surrogate's  Court  were  not  sufiicient  upon  demurrer, 
as  money  so  deposited  can  only  be  disposed  of  by  the  surrogate, 
under  the  proceedings  prescribed  by  the  Code. 

The  referee  in  surplus  money  proceedings  has  authority  to  in- 
quire into,  and  determine  all  questions  of  law  and  fact,  usury, 
fraud  and  every  question  tending  to  show  the  equities  of  Ihe 
claimants,  and  to  decide  on  the  merits  to  whom  such  surplus 
moneys  belong.  Wilcox  v.  Drought,  36  Misc.  351,  73  Supp.  587, 
affirmed,  71  App.  Div.  402,  75  Supp.  960. 
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In  Powell  V.  Harrison,  88  App.  Div.  228,  85  Supp.  452,  appeal 
dismissed,  178  N.  Y.  567,  it  was  held  that  the  moneys  must  be 
paid  into  the  county  treasurer  in  order  to  have  distribution  through 
the  Surrogate's  Court. 

Where,  after  a  motion  for  a  reference  for  surplus  moneys,  a  new 
claim  is  filed,  the  order  of  reference  cannot  be  signed  until  notice 
is  given  to  the  plaintiff,  but  such  notice  may  be  given  nunc  pro 
tunc.     Schiech  v.  Donahue,  44  Misc.  425,  90  Supp.  36. 

Distribution  of  surplus  arising  on  a  mortgage  given  to  secure 
installments  of  alimony  is  considered  in  Lapham  v.  Lapham,  63 
App.  Div.  597,  71  Supp.  666. 

Surplus  moneys  arising  out  of  foreclosure  of  a  mortgage  on  prop- 
erty which  was  subject  to  a  valid,  imperative  power  of  sale  for  the 
payment  of  debts  and  funeral  expenses  should  be  retained  in  the 
Supreme  Court,  and  not  paid  into  the  Surrogate's  Court,  as  that 
court  has  no  power  to  distribute  such  moneys.  Matter  of  Coutant, 
24  Misc.  350,  53  Supp.  713. 

In  surplus  money  proceedings  the  court  has  power  to  investi- 
gate and  determine  the  rights  of  the  parties  under  a  subsequent 
mortgage.  Rochester  Savings  Bank  v.  WhitmorCj  25  App.  Div. 
491,  49  Supp.  862. 

Where  the  real  estate  of  the  decedent  is  subject  to  the  payment 
of  debts,  the  surplus  money  on  foreclosure  should  be  paid  into  the 
Surrogate's  Court  under  §  2798,  and  the  Supreme  Court  will  not 
make  distribution  of  the  fund  among  general  creditors.  De 
Lorenzo  v.  Dragone,  25  Misc.  26,  54  Supp.  420. 

Although  a  subsequent  mortgagee  demands  by  answer  that  his 
mortgage  be  next  payable  from  the  surplus,  a  service  is  necessary 
on  all  defendants  who  have  appeared  and  have  failed  to  take 
issue  upon  it ;  he  can  obtain  no  relief  until  a  referee  has  been  ap- 
pointed, sale  had,  and  surplus  proceedings  taken.  Cromwell  v. 
Foster,  27  Misc.  121,  57  Supp.  362. 

Under  Eule  64,  General  Eules  of  Practice,  every  party  who  has 
appeared'  in  the  action,  or  filed  a  notice  of  claim  to  surplus  moneys, 
is  entitled  to  a  notice  of  the  reference,  and  it  is  necessary  to  give 
notice  to  such  parties  of  application  for  confirmation  of  the 
referee's  report,  although  it  has  been  filed  and  notice  of  filing 
given.    Vail  Voastv.  Gushing,  32  App.  Div.  116,  52  Supp.  934. 
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Notice  of  Claim  to  Surplus. 


MUTUAL   LIFE    INSURANCE   COMPANY, 
Plaintiff, 


THOMAS  H.  ANTHONY,  Impleaded,  et  al. 


U05  N.  Y.  67. 


Take  notice  that  the  undersigned  is  entitled  to  the  surplus  or  a 
part  thereof  arising  on  the  sale  made  in  this  action  on  the  5th  day  of 
April,  1903,  as  follows : 

The  undersigned  recovered  a  judgment  in  this  court  against  the 
said  Thomas  H.  Anthony  on  the  28  th  day  of  December,  1902,  and 
while  he  was  the  owner  of  the  equity  of  redemption  in  the  premises 
described  in  the  judgment  in  this  action  for  $3,360  damages,  and 
$18.21  costs,  which  was  duly  docketed  in  Jefferson  County  Clerk's 
office  on  that  day,  that  being  prior  to  the  commencement  of  this 
action,  and  the  said  premises  being  situated  in  said  county,  and  said 
claimant  is  still  the  owner  and  holder  of  said  judgment  which 
remains  wholly  unpaid,  and  there  is  now  due  and  owing  thereon  the 
full  amount  of  damages  and  costs  with  interest  from  December  28th, 
1902,  and  the  undersigned  thereby  acquired  a  lien  on  said  mortgaged 
premises  for  the  amount  of  said  judgment  and  interest,  which 
attaches  to  such  surplus,  after  the  plaintiff's  mortgage  and  such 
other  claims  and  liens  as  may  be  duly  ascertained  to  be  prior  thereto 
pursuant  to  the  course  and  practice  of  this  court. 

Dated  April  11th,  1903. 

H.  C.  ANTHONY, 
DOEWIN  &  BEOWN, 

To  P.  Waddiogham,  Clerk  Claimant's  Attorneys. 

Order  of  Bef erence  as  to  Siirplus. 

(Caption.) 


^105  N.  Y.  57. 


MUTUAL    LIFE 

INSURANCE 

COMPANY 

OF 

NEW  YORK 
agst. 

THOMAS   H.   ANTHONY    and 

Others. 

The  report  of  sale  having  been  iiled  in  this  action  and  the  same 
having  been  confirmed,  from  which  it  appears  that  there  is  a  surplus 
in  court  arising  from  said  sale,  on  reading  and  filing  affidavit  of  John 
Lansing,  and  notice  of  claim  of  the  National  Bank  &  Loan  Company 
of  Watertown,  to  such  surplus  money  or  some  portion  of  it  by  virtue 
of  a  lien  thereon  under  several  judgments  recovered  in  this  court 
against  the  said  defendant  Thomas  H.  Anthony,  while  he  was  the 
owner  of  the  equity  of  redemption  and  also  as  the  owner  of  the  equity 
of  redemption  by  virtue  of  a  deed  from  the  said  Thomas  H.  Anthony 
to  the  said  National  Bank  &  Loan  Company  of  Watertown,  the  certifi- 
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cate  of  the  county  treasurer  showing  amount  of  surplus  moneys  in  his 
hands,  and  notice  of  motion  for  the  appointment  of  a  referee  with  due 
proof  of  service  of  the  same  on  the  defendants  who  have  appeared  in 
this  action,  and  those  parties  who  have  filed  claims  for  said  surplus 
money, 

Now,  on  motion  of  C.  L.  Adams,  of  counsel  for  the  said  National 
Bank  &  Loan  Company  of  Watertown,  on  consent  of  Dorwin  & 
Brown,  attorneys  for  claimants  H.  C.  Anthony  and  Paul  W. 
Anthony,  ordered,  that  it  be  referred  to  Charles  D.  Adams,  of  the 
city  of  Utica,  N.  Y.,  as  referee  to  ascertain  and  report  the  amount 
due  the  said  National  Bank  &  Loan  Company  of  Watertown,  or  to 
any  other  person,  which  is  a  lien  upon  such  surplus  money,  and  to 
ascertain  the  priorities  of  the  several  liens  thereon,  and  it  is  further 
ordered,  that  such  referee  summon  before  him  on  the  reference  every 
party  who  has  appeared  in  this  action  and  every  person  who  has  de- 
livered written  notice  of  his  claim  to  such  surplus  moneys,  and  that  he 
cause  them  to  have  the  usual  notice  of  all  subsequent  proceedings  and 
report  thereon  with  all  convenient  speed. 

H.  HAEEFOED, 

Deputy  Clerk. 

Beport  of  Beferee. 

(Title.) 
To  the  Supreme  Court  of  the  State  of  New  York: 

The  subscriber,  a  referee  in  the  above-entitled  action,  appointed 
under  and  by  virtue  of  an  order  made  and  entered  therein  on  the 
14th  day  of  May,  1905,  whereby  said  action  was  referred  to  me  to 
ascertain  and  report  the  amount  due  Johannis  Van  Buren,  who 
claimed  a  lien  upon  the  mortgaged  premises  sold  in  the  above 
action,  and  also  the  amount  due  any  other  person  having  such  a 
lien,  which  are  now  liens  upon  the  surplus  funds  arising  upon  such 
sale,  and  also  to  ascertain  and  report  the  priority  of  such  liens  in 
their  order,  would  respectfully  report  as  follows :  That  the  certificate 
of  the  treasurer  of  Ulster  county,  the  county  in  which  the  mort- 
gaged premises  are  situated,  shows  that  there  is  in  his  hands,  to  the 
credit  of  this  action,  the  sum  of  $800,  the  amount  of  the  surplus 
money  on  the  sale  aforesaid,  as  paid  by  the  referee,  and  all  interest 
on  the  same,  which  certificate  is  hereto  annexed  as  schedule  A.; 
that  on  the  84th  day  of  July,  1905,  I  was  attended  by  all  the  parties 
who  had  appeared  in  the  action,  or  who  had  filed  notice  of  claim 
upon  such  surplus  moneys,  pursuant  to  notice  given  June  14,  1888, 
proof  of  service  of  which  said  notice  is  hereto  annexed  and  marked 
schedule  B. ;  and  that  on  said  day  I  was  attended  by  William  T. 
Holt,  attorney  for  claimant  Johannis  Van  Buren,  and  by  Severyn  B. 
Sharpe,  who  appeared  for  claimant  Mary  Van  Dyne,  and  upon  such 
examination  I  took  the  evidence  and  proofs  offered  by  the  several 
parties,  which  same  are  hereto  annexed.  I  find  the  following  facts 
as  proven  herein,  viz :  That  the  claimant  Johannis  Van  Buren  is  the 
owner  of  a  certain  judgment,  in  the  sum  of  $300,  obtained  by  the 
said  Johannis  Van  Buren  against  the  said  Prank  L.  DeGraw,  July 
17,  1904,  and  docketed  the  same  day  in  Ulster  county  clerk's  ofiice, 
and  on  which  there  is  now  due  the  sum  of  $300,  together  with  interest 
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thereon  from  July  17,  1904;  that  the  claimant  Mary  Van  Dyne  is 
the  owner  of  a  certain  judgment  in  the  sum  of  $465,  obtained  by 
the  said  Mary  Van  Dyne  against  the  said  Frank  L.  DeGraw,  June 
20,  1904,  and  duly  docketed  in  Ulster  county  clerk's  oflSce,  June  36, 
1904,  and  on  which  there  is  now  due  the  sum  of  $465,  and  interest 
from  June  20,  1904.  From  the  facts  abore  stated,  I  find  and  report 
that  the  amount  of  the  surplus  funds  herein  which  shall  remain  after 
the  payment  of  the  costs  and  disbursements  of  this  proceeding,  as 
far  as  the  same  shall  extend,  should  be  distributed  as  follows : 

First.  To  Johannis  Van  Buren,  in  payment  of  the  judgment  above 
mentioned,  and  interest  from  July  17,  1904,  upon  his  canceling  said 
judgment  of  record. 

Second.  To  Mary  Van  Dyne,  in  payment  of  the  judgment  above 
named,  and  interest  from  June  20,  1904,  upon  her  satisfying  said 
judgment. 

All  of  which  is  respectfully  submitted. 

Dated  August  1,  1905.  A.  W.  COOPER, 

Eeferee. 
Notice  of  Motion  to  Confirm  Beport. 

(Title.) 

Take  notice  that  the  referee's  report  as-  tc  the  surplus  moneys  in 
this  cause,  with  a  copy  of  which  you  have  heretofore  been  served, 
will  be  presented  to  this  court  at  a  Special  Term  thereof,  to  be  held 
at  the  court  house  in  Kingston  city,  Ulster  county,  New  York,  on 
the  15th  day  of  August,  1905,  at  the  opening  of  the  court  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  a  motion  will 
then  and  there  be  made  for  an  order  confirming  said  report,  and  that 
the  treasurer  of  the  county  of  Ulster  pay  to  the  defendant  Johannis 
Van  Buren  the  sum  of  $300,  and  interest  thereon  from  July  17,  1904, 
and  for  such  other  or  further  relief  as  may  be  just,  with  costs. 

(Signature.) 
Order  of  Confirmation. 

(Caption.) 

(Title.) 

On  reading  and  filing  the  report  of  the  referee  herein,  duly  ap- 
pointed, by  order  of  this  court,  to  take  proof  of  the  liens  of  the  various 
claimants  to  the  surplus  funds  in  the  foreclosure  proceedings  above 
entitled,  and  upon  due  proof  that  all  of  the  parties  having  claims  to 
said  moneys  have  been  brought  into  court,  and  after  hearing  William 
T.  Holt,  attorney  for  Johannis  Van  Buren,  Severyn  B.  Sharpe,  at- 
torney for  the  claimant  Mary  Van  Dyne,  and  on  the  certificate  of  the 
county  treasurer,  by  which  it  appears  that  there  is  in  his  hands  the 
sum  of  $800  to  the  credit  of  this  action,  it  is  ordered. 

First.  That  the  report  of  the  said  referee  be  and  the  same  is  hereby 
in  all  things  confirmed. 

Second.  That  the  county  treasurer  pay  first  to  William  T.  Holt 
and  to  Severyn  B.  Sharpe  each  the  sum  of  $20  as  costs  of  this  pro- 
ceeding. 

Third.  That  he  pay  to  A.  W.  Cooper  the  sum  of  $15,  being  his 
fees  as  referee  herein. 

Fourth.  That  he  pay  to  Johannis  Van  Buren  the  sum  of  $300  and 
interest  from  July  17,  1904. 
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Fifth.  That  he  pay  to  Mary  Van  Dyne  the  balance  on  her  judg- 
ment for  $465.  A.  B.  PARKER, 

J.  S.  C. 

Sub.  3.    Costs  and  Appeal  from  Order  in  Surplus  Proceedings. 

On  application  for  surplus  in  foreclosure  no  costs  can  be  allowed 
except  motion  fees  and  the  fees  of  the  referee ;  the  hearing  before 
the  referee  is  not  a  trial,  and  no  extra  allowance  can  be  made. 
McDermott  v.  Hennessy,  9  Hun,  59;  Wellington  v.  Ulster  Co.  Ice 
Co.,  5  Week.  Dig.  104;  Matter  of  Gibbs,  58  How.  502;  Borley  v. 
Alleond,  8  Daly,  126 ;  German  Savings  Bank  v.  Sharer,  25  Hun, 
409;  Elwell  v.  Bobbins,  43  How.  108;  Dudgeon  v.  Smith,  23 
Week.  Dig.  400.  Where  the  surplus  is  small,  and  unsuccessful 
claimants  have  caused  unnecessary  expense,  they  may  be  charged 
with  costs.  Bevier  v.  Schoonmaker,  29  How.  411 ;  Lawton  v. 
Sagef,  11  Barb.  349.  One  litigating  in  good  faith  will  not  be  so 
charged.  Norton  v.  Whiting,  1  Paige,  5Y8 ;  Farmers'  Loan  and 
Trust  Co.  V.  Millard,  9  Paige,  620. 

Parties  to  a  proceeding  for  distribution  of  surplus  money  have 
no  power  to  enter  into  a  stipulation  depriving  the  court  of  its  dis- 
cretion over  the  payment  of  disbursements  out  of  the  fund  in  the 
court.     Cowen  v.  King,  54  App.  Div.  331,  66  Supp.  621. 

In  proceedings  for  the  distribution  of  surplus  moneys,  the  suc- 
cessful party  is  entitled  to  costs  and  disbursements.  American 
Mart.  Co.  v.  Butler,  36  Misc.  253,  73  Supp.  334.  See,  also, 
Bemus  v.  Thrall,  35  Misc.  137,  70  Supp.  463. 

On  foreclosure  and  sale  under  a  senior  mortgage,  the  court  in 
surplus  proceedings  refused  to  allow  the  junior  mortgagee  the  costs 
and  allowance  awarded  her  in  an  action  she  had  brought  for  the 
foreclosure  of  her  mortgage,  and  which  was  charged  upon  the 
premises  on  the  ground  that  she  was  not  entitled  to  a  lien  therefor. 
This  was  held  error.  BushwicTc  Savings  Bank  v.  Traum,  26  App. 
Div.  532,  50  Supp.  542,  re-argument  denied,  30  App.  Div.  622, 
51  Supp.  555,  affirmed  on  opinion  below,  158  N".  Y.  668. 

Where  an  order  of  the  General  Term,  reversing  an  order  of  the 
Special  Term,  which  directed  as  to  the  disposition  of  surplus 
moneys  in  a  foreclosure  suit  and  sending  back  the  case  to  a  referee, 
imposes  costs  absolutely,  in  this  respect  it  is  a  final  decision  and 
an  appeal  can  be  taken  to  the  Court  of  Appeals.  Bergen  v.  Car- 
nan,  79  N.  Y.  146.  An  order  of  the  General  Term  reversing  an 
order  of  the  Special  Term  which  confirmed  the  report  of  a  referee 
Actions.  Vol.  I  — 52 
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appointed  to  determine  as  to  conflicting  claims  to  surplus  money 
arising  on  a  foreclosure  sale  and  ordering  a  new  hearing  before  ^ 
referee,  is  not  reviewable  in  Court  of  Appeals.  If  the  inquiry  is 
considered  as  a  special  proceeding  under  the  Code,  then  the  order 
of  the  General  Term  is  not  final  and  so  not  reviewable.  If  it  be 
regarded  as  an  inquiry  made  for  the  information  of  the  court,  then 
the  order  is  not  appealable,  both  because  it  is  not  final  and  is  dis- 
cretionary. Mutiuil  Life  Ins.  Co.  v.  Anthorvy,  105  'N.  Y.  57.  The 
remedy  of  a  party  aggrieved  is  by  appeal.  McBdberts  v.  Pooley, 
12  Civ.  Pro.  R.  139. 

ARTICLE  XIII. 
PEECEDENTS    FOR    FORECXOSTJRE    OF    MORTGAGE    GIVEN    TO 

SECURE   BONDS. 

The  increased  number  of  mortgages  given  to  secure  bonds  and 
the  very  considerable  amounts  involved,  as  well  as  the  frequent 
foreclosures,  render  it  desirable  that  the  practitioner  should  have 
at  hand  precedents  for  this  class  of  cases.  The  formal  papers, 
such  as  notice  of  pendency,  affidavits  of  regularity,  order  of  refer- 
ence to  compute  amount  due  and  take  proof  of  facts  and  circum- 
stances, are  omitted.  As  the  evidence  and  report  of  referee  differ 
from  the  ordinary  form  they  are  given.  The  report  of  sale  is 
omitted  as  it  is  in  the  usual  form,  while  the  order  of  reference 
based  upon  that  report  is  given,  since  it  provides  for  the  taking 
of  evidence  as  to  ownership  of  the  bonds  followed  by  notice  to 
bondholders  to  prove  ownership.  Affidavit  of  service  of  such 
notice  should  be  attached  to  report.  This  is  followed  by  the  order 
for  distribution  and  report  of  referee  that  such  distribution  has 
been  made.     A  formal  order  should  be  obtained  confirming  such 

Complaint. 

SUPREME  COURT  —  Ulster  Countt. 


CHARLES  A.  SPALDING,  as  Tbustee  fob 
THE  Benefit  of  the  Holdees  op  the  Bonds 
Secuked  by  a  Mortgage  or  Deed  of  Trust 
Executed  by  the  Sheffield  Manufactub- 
IN6  Company,  Plaintiff, 
affst. 
SHEFFIELD     MANUFACTURING     COM- 
PANY, Defendant. 


The  plaintiff,  on  behalf  of  all  the  holders  of  the  bonds  secured  by  a 
certain  mortgage  liereinafter  mentioned,  complains  and  avers : 
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First.  That  the  defendant,  the  Sheffield  Manufacturing  Company, 
now  is  and  was  at  all  the  times  hereinafter  named  a  domestic  corpora- 
tion, duly  organized  and  incorporated  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  especially  under  the  provisions 
of  chapter  193  of  the  Laws  of  New  York,  passed  April  6th,  1890. 

Second.  That  upon  the  30th  day  of  August,  in  the  year  1904,  the 
Baid  Sheffield  Manufacturing  Company  was  duly  indebted  in  the  sum 
of  four  hundred  and  fifty  thousand  ($450,000)  dollars,  by  reason, 
of  debts  contracted  and  obligations  assumed  by  it  in  the  business  for 
which  it  was  incorporated,  and  under  and  pursuant  to  its  plan  and 
agreement  of  incorporation  aforesaid,  and  the  statute  hereinbefore 
referred  to,  under  which  it  was  incorporated,  and  that  for  the  pur- 
pose of  securing  the  payment  of  the  said  debt  and  obligations  so 
contracted  by  it,  the  said  Sheffield  Manufacturing  Company  duly 
determined  and  resolved  to,  and  it  did  issue  its  bonds  in  denomina- 
tions of  fifty  (50),  one  hundred  (100),  five  hundred  (500),  and  one 
thousand  (1,000)  dollars,  with  interest  coupons  thereto  attached,  in 
all  not  exceeding  the  sum  of  four  hundred  and  fifty  thousand  dollars ; 
that  each  of  said  bonds  were  in  words  and  figures  following,  subject 
only  to  necessary  variations  as  to  distinguishing  numbers  thereof,  as 
follows : 

(Here  insert  copy  bond.) 

Plaintiff  further,  on  information  and  belief,  avers  that  thereafter 
and  on  or  about  the  30th  day  of  August,  1904,  the  said  the  Sheffield 
Manufacturing  Company  duly  made  and  caused  to  be  executed  by  its 
officers,  and  authenticated  by  plaintiff  as  trustee,  its  several  bonds  in 
denominations  as  above  set  forth,  amounting  in  the  aggregate  to  the 
prmcipal  sum  of  $450,000;  all  of  the  said  bonds  being  in  the  words 
and  figures  of  the  bond  hereinbefore  set  forth;  subject  only  to  the 
necessary  variations  as  to  the  distinguishing  amoimts  and  numbers 
thereof.  That  said  bonds  were  duly  issued  and  delivered  to  various 
persons  and  corporations  for  value,  and  are  outstanding  obligations 
held  by  various  persons  and  corporations  to  plaintiff  unknown,  in 
the  sum  and  amoimt  of  $450,000. 

Third.  That  to  secure  the  payment  of  the  said  bonds,  with  the 
interest  thereon,  the  said  SheCjeld  Manufacturing  Company  did  duly, 
and  in  accordance  with  its  articles  of  incorporation,  and  having  been 
thereunto  duly  authorized,  made  and  caused  to  be  executed  by  its 
officers  and  delivered  to  this  plaintiff,  its  certain  mortgage  or  deed 
of  trust,  bearing  date  the  said  30th  day  of  August,  in  the  year  1890, 
wherein  and  whereby  it  duly  granted,  bargained,  sold,  assigned,  and 
conveyed  to  the  plaintiff  herein  and  to  his  successor,  successors  and 
assigns  forever,  in  trust,  all  the  right,  title  and  interest  of  the  said 
Sheffield  Manufacturing  Company  in  and  to  its  charter  and  its  cor- 
porate powers,  rights,  privileges  and  franchises,  together  with  certain 
lands  and  premises  situated,  lying  and  being  on  the  south  side  of 
Esopns  creek,  in  the  village  of  Saugerties,  town  of  Saugerties,  Ulster 
county,  New  York,  together  with  all  the  factories,  dwellings,  build- 
ings, store-houses,  machine  shops,  docks  and  wharves  thereon;  also 
the  right  to  use  the  waters  of  the  said  creek  for  all  the  purposes  of 
power  used  in  manufacturing,  milling  and  other  purposes,  which 
were  in  the  mortgage  or  deed  of  trust  herein  referred  to,  more  specifi- 
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cally  set  forth  and  described;  also  all  boilers,  engines,  fixtures,  ma- 
chinery, mill  gearing,  shafting,  pulleys,  belts  and  appurtenances, 
either  then  or  theretofore  in  use,  to  drive  machines,  either  fixed  or 
movable;  all  movable  machines,  all  calenders,  rolls,  ruling  machines, 
tables  and  shelving,  all  tools  and  implements,  including  the  tools  and 
machines  in  the  machine,  pipe  and  carpenter  shops;  all  printing  and 
cutting  presses,  type,  stereotype  plates,  eastings,  machinery,  tools, 
tables,  cases  and  furniture  connected  with  printing;  all  paper  box 
machinery  and  tools;  all  envelope  machines,  machinery,  tools  for  the 
manufacture  of  envelopes;  all  machinery,  tool  and  fixtures  for  the 
manufacture  of  blank  books;  all  ofiice  furniture;  also  all  boilers, 
engines,  machinery,  tools  and  fixtures  which  might  thereafter  be 
acquired  for  use  in  the  manufacturing  business  carried  on  by  the  said 
ShefiBeld  Manufacturing  Company. 

That  the  said  mortgage  duly  covered  and  aifected,  and  there  was 
duly  described  therein,  in  addition  to  the  property  hereinbefore 
referred  to,  certain  real  estate  and  appurtenances,  with  water  and 
other  rights,  all  of  which  were  owned  and  possessed  by  said  the 
Sheffield  Manufacturing  Company.  That  all  of  its  real  estate,  appur- 
tenances, water  rights  and  property,  other  than  its  personal  properiy 
and  franchises,  were  covered  and  affected  by  other  mortgages  prior 
in  lien  to  the  mortgage  in  this  complaint  referred  to,  and  as  plaintiff, 
on  information  and  belief,  avers,  such  proceedings  have  been  had 
under  said  prior  mortgages  and  otherwise,  that  the  said  defendant, 
the  Sheffield  Manufacturing  Company,  now  has,  owns  and  possesses 
no  property  subject  to  the  mortgage  herein  referred  to,  excepting 
the  personal  property,  together  with  its  franchises  hereinabove  referred 
to. 

Fourth.  That  the  said  mortgage  or  deed  of  trust  contained  the 
following  trusts,  covenants  and  conditions,  that  is  to  say:  That  the 
property,  rights,  privileges  and  franchises  were  conveyed  to  this 
plaintiff  as  trustee,  nevertheless  for  the  equal  and  pro  rata  benefit 
and  security  of  the  several  persons  or  corporations,  who  and  which 
might  be  or  become  the  holder  of  any  of  the  bonds  thereby  secured, 
and  further  upon  the  following  express  conditions,  in  said  mortgage, 
and  especially  in  article  3  thereof  contained,  and  set  forth : 

If  coupons  for  the  payment  of  semi-annual  interest  on  the  bonds 
are  presented  for  payment  at  the  place  where  they  are  payable  when 
due,  or  at  any  time  when  they  are  due,  and  payment  of  the  coupons 
so  presented  shall  be  refused  and  neglected  for  a  period  of  six  months 
thereafter  at  the  place  where  they  are  payable,  then,  at  the  option  of 
the  party  of  the  second  part  hereto  (of  this  plaintiff),  his  successor 
or  successors,  the  whole  of  the  principal  of  the  bonds  hereby  secured, 
and  the  accrued  interest  shall  become  immediately  due,  payable  and 
collectible,  anything  in  the  said  bonds  or  herein  to  the  contrary  not- 
withstanding. 

And  the  said  party  of  the  second  part  hereto  (the  plaintiff),  his 
successor  or  successors,  may  thereupon  immediately  proceed  and  cause 
the  said  premises  to  be  subjected  to  the  payment  of  the  said  debt  in 
the  manner  hereinafter  provided. 

And  the  said  mortgage  further  provided  that  in  case  default  should 
be  made  in  payment  of  the  coupons  attached  to  the  said  bond,  or 


FORECLOSUEB.  821 

any  of  them  when  due,  and  payment  refused  or  neglected  for  six 
months  after  demand  of  payment  duly  made,  that  it  should  be  lawful 
for  the  plaintiff,  its  successor  and  successors,  to  foreclose  the  said 
mortgage  and  to  sell  or  procure  the  property  to  be  sold  and  the 
moneys  received  from  such  sale,  after  deducting  all  costs  and  expenses 
appertaiaiag  thereto,  including  taxes,  assessments,  insurance  and 
repairs  as  well  as  a  just  compensation  to  this  plaintiff  and  his  attor- 
neys for  his  and  their  services,  to  apply  the  balance,  or  so  much 
thereof  as  may  be  necessary,  of  the  proceeds  of  the  said  sale  to  the 
payment  of  the  coupons  and  interest  then  due  and  the  principal  of 
said  bonds,  but  if  said  moneys  should  be  insufficient  to  make  such 
payment  in  full,  then  to  pay  the  same  ratably  and  proportionately 
to  the  respective  owners  or  holders  of  said  coupons  and  bonds,  and 
if  any  balance  remained,  then  to  pay  the  same  over  to  the  SheflBeld 
Manufacturing  Company,  or  to  whomsoever  shall  be  equitably  or 
lawfully  entitled  to  the  same  or  as  some  court  of  competent  juris- 
diction shall  direct. 

And  it  was  in  and  by  said  mortgage  further  provided,  that  if  the 
Bale  thereunder  was  made,  pursuant  to  the  judgment  or  decree  of 
any  court  in  an  action  for  the  foreclosure  thereof,  the  sale  to  be 
made  in  such  manner  and  upon  such  terms  as  the  court  may  in  its 
discretion  adjudge  in  and  by  said  judgment. 

Fifth.  And  it  was  in  and  by  the  said  mortgage  duly  covenanted  on 
the  part  of  the  defendant,  the  Sheffield  Manufacturing  Company,  that 
it  would  well  and  truly  pay  or  cause  to  be  paid  to  the  respective  hold- 
ers of  coupons  and  bonds,  the  principal  of  each  of  the  said  bonds 
secured  thereby,  together  with  interest  thereon  as  the  same  should, 
from  time  to  time,  become  due  and  payable,  according  to  the  tenor 
of  said  bonds  and  the  coupons  accompanying  the  said  bonds 
respectively. 

Sixth.  It  was  further  in  and  by  said  mortgage  provided,  that  the 
said  mortgagor,  the  Sheffield  Manufacturing  Company,  should  have 
the  right,  from  time  to  time,  in  its  discretion,  to  dispose  of  such 
portion  or  portions  of  its  mill,  boilers,  engines,  tools,  implements, 
furniture  and  fixtures  at  any  time  held  or  acquired  for  use  in  its 
manufacturing  business  as  may  become  unfit  for  use,  replacing  the 
same  by  new,  more  suitable  and  improved  machinery  which  shall 
then  become  subject  to  the  operation  of  said  mortgage;  plaintiff, 
upon  information  and  belief,  alleges  that  since  the  making  of  said 
mortgage,  and  pursuant  to  the  clause  above  referred  to,  the  Sheffield 
Manufacturing  Company  has  disposed  of  certain  of  said  property, 
replacing  the  same  by  new,  more  suitable  and  improved  machinery, 
and  that  the  same  and  all  of  its  present  owned  machinery,  tools  and 
fixtures  are  covered  and  affected  by  the  said  mortgage. 

Seventh.  That  plaintiff  duly  accepted  the  trust  created  in  and  by 
the  said  deed  of  trust,  and  the  said  deed  of  trust  or  mortgage,  to- 
gether with  the  acceptance  thereof,  was  duly  recorded  in  the  office  of 
the  clerk  of  the  county  of  Ulster,  on  the  30th  day  of  August,  in  the 
year  1904,  in  Book  No.  204,  page  25. 

Eighth.  That  on  the  first  day.  of  August,  in  the  year  1906,  the 
interest  warrants  or  coupons  due  upon  the  bonds  aforesaid,  and 
referred  to  in  said  mortgage,  were  duly  presented  to  the  defendant 
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for  payment,  and  payment  then  and  there   demanded,  which  was 
refused. 

That  the  same  have  remained  unpaid  for  a  period  of  six  months 
thereafter  and  after  the  said  demands. 

That  the  plaintiff  has  and  does  elect  that  the  whole  sum  owing 
under  and  upon  the  said  bonds,  and  secured  by  the  said  mortgage 
or  deed  of  trust,  be  and  become  due  and  payable  forthwith,  and  that 
thereby  and  by  the  provisions  of  the  said  bond  and  mortgage  the 
whole  principal  thereof  became  due  and  payable  before  the  com- 
mencement of  this  action;  and  that  the  defendant,  the  SheflSeld 
Manufacturing  Company,  has  failed  to  comply  with  the  terms  and 
provisions  of  the  said  bonds  and  mortgage  by  neglecting  to  pay  the 
interest  coupons  or  warrants  due  as  aforesaid,  and  the  principal  sum 
and  amount  due  on  the  mortgage  aforesaid. 

Ninth.  That  there  is  due  and  owing  on  the  said  bonds  and  mort- 
gage to  the  various  persons  and  corporations  owning,  holding  and 
representing  the  same  the  sum  of  $450,000  of  principal,  together 
with  the  interest  thereon  from  the  1st  day  of  February,  1906,  no 
part  of  which  has  been  paid. 

Tenth.  Plaintiff  further  shows  that  no  proceedings  have  been  had 
at  law  or  otherwise,  and  that  no  other  action  has  been  brought  for 
the  recovery  of  said  sums  required  to  be  paid  in  and  by  said  bonds, 
and  secured  to  be  paid  by  the  said  mortgage  or  deed  of  trust  hereto- 
fore set  forth,  or  any  part  thereof. 

Wherefore,  the  plaintiff  demands  judgment  against  the. defendant: 

First.  That  the  defendant  in  this  action  and  all  persons  and  parties 
claiming  or  to  claim  under  it,  subsequent  to  the  commencement  of 
this  action  and  the  filing  of  the  notice  of  the  pendency  of  this  action, 
may  be  barred  and  foreclosed  of  and  from  all  right,  title,  claim,  lien, 
interest,  benefit  or  equity  of  redemption  in  or  to  the  said  mortgage 
property,  or  any  part  thereof. 

Second. ,  That  a  referee  be  appointed  to  take  all  proofs  and  ac- 
countings herein,  and  to  find  and  report  such  facts  as  to  the  owners, 
holders  and  representatives  of  said  bonds  and  coupons,  together  with 
the  amounts  due,  owing  or  unpaid  thereon,  and  such  other  facts  as 
may  be  necessary. 

Third.  That  the  said  mortgaged  property  covered  by  and  described 
in  said  mortgage  or  deed  of  trust,  may  be  adjudged  and  decreed  to 
be  sold  according  to  law  and  the  practice  of  this  court. 

That  the  moneys  to  be  derived  from  the  sale  be  disposed  of  in 
accordance  with  the  order  of  this  court;  that  out  of  the  moneys 
there  first  be  paid  all  taxes  or  assessments  which  are  or  may  be  a  lien 
upon  the  said  premises;  that  next  there  may  be  paid  the  costs,  allow- 
ances and  expenses  of  this  action,  and  the  costs  and  expenses  of  the 
sale  of  the  mortgaged  property  under  a  judgment  which  may  be  given 
in  this  action;  that  there  next  be  paid  the  fees,  commissions  and 
necessary  disbursements  of  the  plaintiff,  the  trustee,  and  the  receiver 
in  this  action,  if  one  should  be  appointed;  that  the  balance  of  the 
moneys  may  be  applied  to  the  payment  of  the  amounts  owing  to  the 
bondholders  of  the  bonds  and  coupons  which  are  attached  to  said 
bonds,  and  if  there  shall  not  be  sufficient  to  pay  them  in  full,  then 
that  they  may  be  paid  pro  rata  and  proportionately  as  far  as  the 
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moneys  will  go;  and  if  there  shall  be  any  surplus  after  paying  said 
bonds,  coupons  and  interest  in  full,  then  that  such  surplus  be  paid 
over  to  the  defendant,  the  Sheffield  Manufacturing  Company,  or  to 
whomsoever  it  shall  equitably  and  lawfully  belong  as  may  be  directed 
by  this  court;  and  further  that  the  defendant,  the  Sheffield  Manu- 
facturing Company,  may  be  adjudged  to  pay  any  deficiency  which 
may  remain  after  applying  all  of  the  moneys  applicable  to  the  pay- 
ments aforesaid.  That  the  plaintiff  may  have  such  other  or  further 
relief  as  to  the  court  may  seem  proper  in  the  premises,  together 
with  the  costs  in  this  action. 

EOSENDALE  &  HESSBERG, 

Attorneys  for  Plaintiff. 

Evidence  Before  Beferee. 

SUPREME  COURT  — Ulstee  County. 


CHAELES  A.  SPALDING,  as  Tbustee  foe 
THE  Benefit  of  the  Holdebs  of  the  Bonds 
Sbcueed  by  a  Moetgage  OB  Deed  of  Tbust 
Executed  by  the  Sheffield  Manufactue- 
INQ  Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


Hearing  before  E.  A.  Haines,  Esq.,  who  was  appointed  referee  pur- 
suant to  an  order  made  at  Special  Term  of  the  Supreme  Court, 
held  at  the  city  hall,  in  the  city  of  Albany,  on  the  29th  day  of 
March,  1907. 

Statutory  oath  taken  by  referee  and  hereto  annexed. 
Appearances  : 

Eosendale  &  Hessberg,  attorneys  for  plaintiff. 

Howard  Gillespy,  being  duly  sworn,  testifies  as  follows:  I  reside 
in  the  village  of  Saugerties,  county  of  Ulster  and  State  of  New  York. 

I  have  kept  an  account  for  the  plaintiff  and  also  for  the  defendant 
of  all  of  the  bonds  issued  under  the  mortgage  set  forth  in  the  com- 
plaint herein. 

The  defendant  is  a  domestic  corporation  and  was  organized  and 
incorporated  under  the  provision  of  chapter  193  of  the  Laws  of  1890. 
The  defendant's  predecessor,  J.  B.  Sheffield  &  Son,  was  also  a  cor- 
poration and  was  found  to  be  insolvent  and  wound  up,  and  the  pres- 
ent corporation  was  formed  by  a  reorganization  committee  pursuant 
to  the  act  of  the  legislature  which  I  have  just  referred  to. 

(Mortgage  shown  witness.) 

This  mortgage,  dated  the  30th  day  of  August,  1904,  made  by  the 
Sheffield  Manufacturing  Company  to  Charles  A.  Spalding  as  trustee 
for  the  benefit  of  the  holders  of  the  bonds  secured  by  said  mortgage, 
was  executed  by  the  defendant,  and  the  bonds  provided  for  in  and 
by  the  terms  of  said  mortgage,  were  duly  issued  and  delivered  to 
various  persons  and  corporations  in  consideration  of  the  outstanding 
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obligations  held  by  such  persons  and  corporations  of  said  corporation 
known  as  J.  B.  Sheffield  &  Son. 

Mortgage  dated  August  30th,  1904,  and  recorded  in  the  Ulster 
county  clerk's  office  on  the  30th  day  of  August,  1904,  in  Book  204 
of  Mortgages  at  page  25,  offered  and  received  in  evidence,  and  marked 
exhibit  "A." 

All  of  the  fixtures  and  property  described  in  the  complaint  herein 
are  in  the  factories,  building,  store-houses  and  shops  referred  to  in 
the  complaint,  with  the  exception  of  some  machines  which  have  been 
sold,  and  the  proceeds  of  such  sale,  however,  were  paid  over  to  the 
plaintiff  as  trustee  to  be  applied  towards  discharging  the  bonds  issued 
under  the  mortgage.  The  total  sum  so  paid  out  of  the  proceeds  of 
said  sales  amount  to  five  thousand  six  hundred  and  six  Ar  dollars. 

The  bonds  outstanding  are  as  follows : 

132  bonds  of  $50  each  amounting  to $6,  600 

319  bonds  of  $100  each  amounting  to 31,  900 

47  bonds  of  $500  each  amounting  to 23,  500 

384  bonds  of  $1,000  each  amounting  to 384,  000 

Total $446,  000 


Sis  hundred  and  fifty  dollars  of  the  bonds  originally  issued  were 
surrendered  and  canceled  for  old  machinery  delivered,  and  $3,350 
of  said  bonds  were  surrendered  for  cancellation  by  the  owners,  they 
having  received  dividends  from  debtors  of  the  Sheffield  &  Son  cor- 
poration sufficient  to  pay  such  bonds,  said  bonds  having  been  issued 
to  them  conditionally  under  the  reorganization  plan.  Hence  only 
bonds  amounting  in  the  aggregate  to  $446,000  are  now  outstanding. 
The  coupons  or  interest  warrants  annexed  to  all  of  said  bonds  which 
became  due  on  the  1st  day  of  August,  1906,  are  in  default  and  were; 
not  paid  when  they  became  due  and  still  remain  unpaid.  Payment 
was  duly  demanded  of  defendant  and  refused.  The  interest  warrants 
or  coupons  remained  unpaid  for  six  months  after  they  became  due. 
Mr.  Spalding  thereupon  some  time  subsequent  to  February  1st  1904, 
elected  that  the  whole  sum  owing  upon  and  under  said  bonds,  and 
secured  by  the  mortgage  described  in  the  complaint,  should  be  deemed 
due  and  payable. 

The  defendant  failed  to  pay  any  part  of  the  principal  so  falling 
due  under  the  plaintiff's  election,  and  the  only  pajrments  which  have 
been  made  upon  the  mortgage  are  those  above  stated,  being  the 
proceeds  of  the  sale  of  machinery,  which  was  not  required  by  the 
defendant. 

There  is  due  the  various  persons  and  corporations  owning  and  hold- 
ing the  bonds  issued  as  aforesaid,  the  sum  of  four  hundred  and  forty- 
six  thousand  dollars  ($446,000)  of  principal.  The  interest  due 
thereon  under  the  warrants  or  coupons  remaining  unpaid  from  the 
1st  day  of  February,  1904,  to  the  date  hereof,  at  five  per  cent  amounts 
to  $26,016.66,  making  the  total  sum  due  of  principal  and  interest 
$472,016.66. 

From  this  sum  should  be  deducted  the  payments  of  $5,606.25 
above  referred  to,  leaving  a  balance  due  of  $466,410.41. 

No  proceedings  having  been  had  at  law,  or  otherwise,  to  my  knowl- 
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edge,  and  no  action  has  been  brought  for  the  recovery  of  the  sums 
required  to  be  paid  in  and  by  the  bonds  secured  to  be  paid  by  the 
mortgage  or  deed  of  trust  referred  to  in  the  complaint. 

The  real  estate  covered  by  the  mortgage  referred  to  in  the  com- 
plaint, and  water  rights  and  property,  other  than  the  personal  prop- 
erty, were  covered  and  affected  by  other  mortgages  prior  in  lien  to 
the  mortgage  in  the  complaint  referred  to,  and  such  proceedings  have 
been  had  under  said  prior  mortgages  and  otherwise  that  the  defendant 
now  has,  owns  and  possesses  substantially  no  real  property  subject  to 
the  mortgage  referred  to  in  the  complaint. 

H.  GILLESPY. 
Bead  over,  subscribed  and  sworn  to  before) 
me,  this  30th  day  of  March,  1906.       ) 

E.  A.  HAINES, 

Eeferee. 
Beport  of  Eeferee. 

SUPREME  COURT  — Ulster  County. 


CHARLES  A.  SPALDING,  as  Trustee  roB 
THE  Benefit  or  the  Holders  of  the  Bonds 
Secubed  by  a  Mortgage  or  Dhed  of  Trust 
Executed  by  the  Sheffield  Manufactur- 
ing Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


To- the  Supreme  Court: 

In  pursuance  of  an  order  of  this  court  made  in  the  above-entitled 
action,  on  the  30th  day  of  March,  1906,  by  which  it  was  referred  to 
the  undersigned,  referee,  to  ascertain  and  compute  the  amount  due 
to  the  plaintiff  upon  and  by  virtue  of  the  bonds,  interest,  warrants  or 
coupons  and  the  mortgage  mentioned  and  set  forth  in  the  complaint 
herein,  which  is  iiled  in  this  action,  and  also  to  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  I  do  report  that  I 
took  the  oath  required  by  the  rules  and  practice  of  this  court  which 
is  hereto  annexed ;  that  I  was  attended  by  Eosendale  &  Hessberg,  the 
attorneys  for  the  plaintiff  herein;  that  I  took  proof  of  the  facts  and 
circumstances  as  required  by  the  order  appointing  me,  which  are 
hereto  annexed  and  form  a  part  of  my  report;  that  I  have  computed 
and  ascertained  the  amount  due  to  the  plaintiff  as  aforesaid  upon  the 
bonds,  interest,  warrants  or  coupons  and  mortgage  set  forth  and 
referred  to  in  the  complaint,  and  I  find  and  accordingly  report  that 
there  is  due  to  the  plaintiff  for  principal  and  interest  on  said  interest, 
warrants  or  coupons  under  the  said  bonds  and  mortgage,  at  the  date 
of  this  my  report,  the  sum  of  four  hundred  and  sixty-six  thousand, 
four  hundred  and  ten  and  t^'o  dollars  ($466,410.41). 

Schedule  "A,"  hereto  annexed,  shows  a  statement  of  the  amount 
due  for  principal  and  interest  respectively,  the  period  of  computation 
of  the  interest,  and  its  rate. 
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I  further  report  that  the  interest,  warrants  or  coupons  annexed  to 
the  bonds  issued  under  the  mortgage  set  forth  in  the  complaint, 
which  became  due  and  payable  on  the  1st  day  of  August,  1904,  all 
remain  unpaid,  and  that  they  remaiaed  unpaid  and  in  arrear  for  a 
period  of  six  months  from  the  said  1st  day  of  August,  1904,  at  the 
time  of  the  commencement  of  the  action  for  the  foreclosure  of  the 
mortgage  set  forth  in  the  complaint.  That  demand  was  duly  made 
for  the  payment  of  the  said  interest,  warrants  or  coupons  due  upon 
the  said  1st  day  of  August,  1904,  at  the  office  of  the  defendant  at 
Saugerties,  New  York,  and  that  payment  was  refused. 

And  I  further  find  and  report  that  the  said  plaintiff,  as  trustee 
imder  the  mortgage  or  deed  of  trust  in  the  complaint  referred  to, 
and  according  to  the  terms  and  provisions  of  the  said  mortgage, 
exercised  his  option  and  declared  the  whole  amount  of  all  the  bonds 
referred  to  in  the  complaint  to  be  due  and  payable,  by  reason  of  the 
default  upon  the  interest,  warrants  or  coupons  payable  on  said  1st 
day  of  August,  1904,  and  by  reason  of  the  continuance  of  said  de- 
fault for  a  period  of  more  than  six  months  after  said  1st  day  of 
August,  1904. 

And  I  further  find  and  report  that  the  facts  and  circumstances 
stated  in  said  complaint  are  in  all  respects  true;  the  schedule  hereto 
annexed  shows  the  payments  which  have  been  made  on  account  of 
the  demands  mentioned  in  the  complaint  and  which  ought  to  be 
credited  thereon. 

Dated  April  1st,  1906.  E.  A.  HAINES, 

Keferee. 
(Attach  schedule.) 

Order  Appointing  Beferee  to  Sell. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  city  hall,  in  the  city  of  Albany,  on  the  1st  day  of 
April,  1906. 

Present  —  Hon.  D.  Cady  Herrick,  Justice. 

SUPREME  COURT  —  Ulstbs  County. 


CHARLES  A.  SPALDING,  as  Tbustee  foe 
THE  Benefit  or  the  HotDEES  of  the  Bonds 
Secured  by  a  Mortgage  oe  Deed  or  Tbust 
Executed  by  the  Sheffield  Mandtactub- 
iNG  Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


The  summons  and  complaint  in  this  action  having  been  served  on 
the  defendant  more  than  twenty  days  since,  and  the  defendant  not 
having  appeared,  answered  or  demurred  herein : 

Now,  on  reading  and  filing  the  affidavit  of  W.  V.  Cooke,  the 
managing  clerk  for  the  attorneys  for  the  plaintifE  herein,  proving 
that  the  complaint  in  this  action  and  due  notice  of  the  pendency  of 
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this  action  were  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
Ulster,  on  the  8th  day  of  February,  1907.  That  there  are  no  infants 
or  absentees.  That  the  defendant  is  in  default  and  has  failed  to 
appear  herein.  And  an  order  of  reference  having  been  made  to  com- 
pute the  amount  due  to  the  plaintiff,  upon  the  bonds  and  mortgage 
set  forth  and  referred  to  in  the  complaint. 

On  reading  and  filing  the  report  of  the  referee  named  in  the  order 
of  reference,  by  which  report  bearing  date  the  Ist  day  of  April,  1907, 
it  appears  that  the  interest  warrants  or  coupons  due  upon  the  bonds 
referred  to  in  the  said  mortgage  and  in  the  complaint  herein,  and 
which  according  to  the  said  warrants  or  coupons  became  due  and 
payable  on  the  1st  day  of  August,  1904,  were  all  unpaid,  and  that  all 
of  the  said  interest  warrants  or  coupons  which  became  due  and 
payable  upon  the  1st  day  of  August,  1904,  remained  unpaid  and  in 
arrears  for  a  period  of  six  months  from  the  said  1st  day  of  August, 
1904.  That  demand  was  duly  made  for  the  payment  of  the  said 
interest  warrants  or  coupons  due  upon  the  said  1st  day  of  August, 
1904,  at  the  office  of  the  defendant  at  Saugerties,  New  York,  which 
payment  was  then  and  there  refused,  but  the  same  remain  wholly 
unpaid. 

And  it  further  appearing  by  the  report  of  said  referee  that  the  said 
plaintiff  herein,  as  trustee  under  the  mortgage  or  deed  of  trust  in  the 
complaint  referred  to,  and  according  to  the  terms  and  provisions 
thereof  has  exercised  his  option  and  declared  the  whole  amount  of 
all  the  bonds  referred  to  in  the  complaint  to  be  due  and  payable  by 
reason  of  the  default  upon  the  interest  warrants  or  coupons  payable 
on  the  said  1st  day  of  August,  1904,  and  a  continuance  of  said  default 
for  a  period  of  six  months,  and  that  no  part  of  the  principal  of  the 
said  bonds  has  been  paid,  except  the  sum  of  $5,606.25,  and  that  the 
whole  amount  of  said  bonds  became  due  and  payable  on  said  1st  day 
of  February,  1904,  except  said  sum  of  $5,606.35. 

And  it  further  appearing  by  the  report  of  the  said  referee  that  the 
facts  set  forth  in  the  complaint  herein  are  true,  and  that  there  is  due 
of  principal,  secured  by  the  said  mortgage  or  deed  of  trust,  the  sum 
of  four  hundred  and  forty-six  thousand  dollars  ($446,000)  of  princi- 
pal (less  said  sum  of  $5,606.35)  with  interest  thereon  from  the  1st 
day  of  February,  1904,  making  in  all  the  sum  of  $466,410.41. 

Now,  on  motion  of  Eosendale  &  Hessberg,  the  attorneys  for  the 
plaintiff  herein. 

It  is  adjudged  that  the  mortgaged  property  described  in  the  com- 
plaint in  this  action  (insert  description)  be  sold  at  public  auction  in 
the  village  of  Saugerties,  county  of  Ulster  and  State  of  New  York,  by 
or  under  the  direction  of  John  W.  Searing,  Esq.,  of  Kingston, 
Ulster  county.  New  York,  who  is  hereby  appointed  referee  for  that 
purpose ;  that  the  said  referee  give  public  notice  of  the  time  and  place 
of  such  sale  according  to  law  and  the  practice  of  this  court ;  that  the 
plaintiff,  or  any  other  party,  may  become  a  purchaser  on  such  sale; 
that  the  said  referee  execute  to  the  purchaser  or  purchasers  a  certifi- 
cate or  bill  of  sale  or  other  instrument  which  may  be  proper  or  neces- 
sary to  convey  the  title  of  the  property  so  to  be  sold ;  that  out  of  the 
moneys  arising  from  such  sale,  after  deducting  the  amount  of  his 
fees  and  expenses  on  such  sale,  the  said  referee  pay  to  the  plaintiff, 


828  FOEECLOSUBE. 

or  his  attorneys,  the  sum  of  $100.30,  adjudged  to  the  plaintifE  for 
costs  and  charges  in  this  action,  and  also  the  sum  $300,  which  is^ 
herehy  allowed  and  adjudged  to  the  plaintiff  as  and  for  an  extra 
allowance  in  addition  to  said  costs,  making  together  the  sum  $300.30, 
with  interest  from  the  date  hereof;  and  also  the  amount  so  reported 
due  as  aforesaid,  together  with  legal  interest  thereon  from  the  date 
of  the  said  report,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  property  will  pay  of  the  same,  take  a  receipt  therefor  and 
file  it  with  his  report  of  sale;  that  he  pay  over  the  surplus  moneys 
arising  from  the  sale,  if  any  there  should  be,  to  the  treasurer  of  the 
county  of  Ulster,  within  five  days  after  the  same  be  received  and 
ascertainable,  subject  to  the  further  order  of  the  court;  that  he  make 
a  report  of  such  sale  and  file  it  with  the  clerk  of  this  court  with  all 
convenient  speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to 
pay  the  amount  so  reported  to  be  due  the  plaintiff,  with  interest  and 
costs  aforesaid,  the  said  referee  specify  the  amount  of  such  defi- 
ciency in  the  report  of  sale,  and  that  the  defendant,  the  Sheffield 
Manufacturing  Company,  pay  to  the  plaintiff  the  residue  of  the  debt 
remaining  unsatisfied  after  a  sale  of  the  mortgaged  property  and  the 
application  of  the  proceeds  pursuant  to  the  directions  contained 
herein,  and  that  the  plaintiff  have  execution  therefor;  and  that  the 
purchaser  or  purchasers  at  such  sale  be  given  the  possession  of  said 
property  on  production  of  the  referee's  certificate  or  bill  of  sale  or 
other  instruments  which  may  be  executed  by  said  referee  pursuant 
to  his  decree  and  the  production  of  a  certified  copy  of  the  order  of 
this  court  confirming  the  report  of  said  sale. 

It  is  further  adjudged  that  the  defendant  and  all  persons  claiming 
under  it,  after  the  filing  of  such  notice  of  the  pendency  of  this  action, 
be  forever  barred  and  foreclosed  of  all  right,  title,  interest  and  equity 
of  redemption  in  the  said  mortgaged  property,  or  any  part  thereof. 

It  is  further  adjudged  that  the  said  referee  may  accept  in  lieu 
of  cash  upon  said  sale,  (after  receiving  a  sum  sufficient  to  pay  the 
costs,  charges  and  disbursements  hereinbefore  directed  to  be  made), 
the  voucher,  receipt  or  acquittance  of  any  bond  or  bondholders  or 
any  committee  or  trustee  of  all  or  any  of  the  bondholders  representing 
the  bonds  referred  to  in  the  mortgage  described  in  the  complaint 
herein  and  referred  to  in  the  judgment,  for  such  sum  or  sums  as 
would  be  represented  by  the  said  bond  or  bonds  upon  a  distribution 
of  the  proceeds  of  said  sale  ratably  and  proportionately  among 
all  of  the  bondholders  after  deducting  the  costs,  charges  and  expenses 
hereinbefore  referred  to.  The  said  receipt,  voucher  or  acquittance 
to  stand  and  be  in  lieu  of  a  similar  cash  amount  which  would  be 
distributed  or  be  paid  as  a  dividend  upon  and  to  such  bond  by 
the  plaintiff  or  otherwise  as  trustee  for  said  bondholders  upon  a  sale 
of  the  property,  and  the  amount  of  such  receipt  or  voucher  is  to  be 
charged  to  each  of  said  bonds  as  a  payment  to  that  amount  received 
thereon. 

It  is  further  adjudged  and  decreed  that  the  said  plaintiff,  or  said 
referee,  or  their  successors,  or  any  person  in  their  behalf,  after  the 
confirmation  of  the  sale  aforesaid,  may  at  the  foot  of  this  decree 
apply  to  the  court  for  such  other  or  further  order  or  supplemental 
judgment  as  may  be  deemed  proper  and  necessary  for  the  purpose 
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of  ascertaining  the  names  of  the  owners,  holders  and  representatives 
of  said  bonds  and  coupons,  together  with  the  amount  due,  owing 
and  unpaid  thereon,  and  for  the  purpose  of  ascertaining  the  names 
of  the  persons  and  corporations  who  are  entitled  to  share  in  the 
distribution  of  the  said  proceeds  of  the  sale  hereinbefore  directed 
to  be  made,  or  who  are  entitled  to  be  paid  the  sum  due  and  owing 
with  accrued  interest  to  the  date  of  said  payment  upon  the  respec- 
tive bonds  issued  and  outstanding  in  the  mortgages  referred  to  in 
the  complaint  and  judgment  herein,  or  for  such  other  or  further 
order  in  the  premises  as  may  be  or  become  necessary  from  time  to 
time. 
Clerk  of  the  county  of  Ulster  will  enter. 

D.  CADY  HEEEICK, 

Justice  Supreme  Court. 

Order  Appointing  Referee  to  take  Proof  of  Ownership  of  Bonds. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  city  hall,  in 

the  city  of  Albany,  on  the  25th  day  of  June,  1907. 
Present  —  Hon.  D.  Cady  Herrick,  Justice. 
SUPREME  COURT  — Ulster  County. 


CHAELES  A.  SPALDING,  as  Teustee  for 
THE  Benefit  of  the  Holdebs  of  the  Bonds 
Sectxeed  by  a  Moetgaqe  oe  Deed  of  Teust 
Executed  by  the  Sheffield  Manxjfactub- 
IN6  Company, 


SHEFFIELD     MANUFACTURING     COM- 
PANY. 


On  reading  and  filing  the  report  of  John  W.  Searing,  Esq.,  the 
referee  heretofore  appointed  herein,  dated  the  24th  day  of  April, 
1904,  of  the  sale  of  the  mortgaged  property  mentioned  and  described 
in  the  complaint  in  this  action,  and  on  motion  of  Eosendale  & 
Hessberg,  the  attorneys  for  the  plaintiff. 

It  is  ordered,  that  the  said  report  be,  and  the  same  hereby  is,  in 
all  things  confirmed. 

And  it  appearing  from  the  report  of  Henry  A.  Peckham,  Esq., 
appointed  referee  to  compute  the  amount  due  the  plaintiff  by  the 
order  of  this  court,  made  on  the  39th  day  of  March,  1904,  and 
entered  in  the  Ulster  county  clerk's  office  on  the  2d  day  of  April, 
1904,  that  the  plaintiff  herein  has  in  his  possession  and  that  there 
has  been  paid  to  him  the  sum  of  five  thousand,  six  hundred  and  six 
dollars  and  twenty-five  cents  ($5,606.25),  being  the  proceeds  of  the 
property  sold  by  the  defendant  and  covered  by  the  mortgage  described 
in  the  complaint  and  judgment  herein. 

And  it  further  appearing  that  it  was  adjudged  and  decreed  by  the 
judgment  herein,  entered  in  the  Ulster  county  clerk's  ofiiee  on  the 
2d  day  of  April,  1904,  that  the  plaintiff  herein,  or  any  person  in  his 
behalf,  after  the  confirmation  of  the  sale  aforesaid,  might  at  the  foot 


830  FOEECLOSUEE. 

of  the  said  decree,  apply  to  the  court  for  such  other,  further,  or 
supplemental  judgment  as  might  be  deemed  proper  and  necessary  in 
the  premises. 

It  is  hereby  further  ordered,  that  the  said  Charles  A.  Spalding,  as 
trustee  for  the  benefit  of  the  holders  of  the  bonds  secured  by  the 
mortgage  referred  in  the  complaint  herein,  be,  and  he  hereby  is, 
ordered  and  directed  to  transfer  and  pay  to  John  W.  Searing,  Esq., 
the  referee  designated  to  sell  the  property  described  in  the  judgment 
herein,  the  said  sum  of  five  thousand,  six  hundred  and  six  dollars 
and  twenty-five  cents  ($5,606.35),  and  that  said  referee  hold  the 
same  for  distribution  among  the  bondholders  entitled  thereto  ratably 
and  proportionately  and  in  the  same  manner  that  the  moneys  realized 
upon  the  sale  of  the  property  described  in  said  judgment  is  to  be 
distributed. 

It  is  further  ordered,  that  upon  the  payment  so  directed  to  be 
made  by  said  Charles  A.  Spalding,  as  trustee  as  aforesaid,  he  be  dis- 
charged from  all  claims,  demands  and  liabilities  whatsoever  to  the 
bondholders,  or  either  of  them,  for  whose  benefit  said  mortgage  was 
executed  to  the  plaintiff,  or  from  any  claims,  demands  or  liabilities 
arising  or  which  might  arise  out  of  his  trusteeship  under  said  mort- 
gage described  in  the  complaint  herein. 

It  is  further  ordered,  that  said  John  W.  Searing,  as  such  referee  as 
aforesaid,  give  notice  to  the  owners  and  holders  of  the  bonds  issued 
under  the  mortgage  described  in  the  complaint  herein,  that  they 
make  proof  before  him  at  the  office  of  the  plaintiff's  attorneys,  in  the 
city  of  Albany,  on  the  24th  day  of  July,  1907,  at  ten  o'clock  in  the 
forenoon  of  that  day,  of  their  ownership  of  said  bonds;  that  said 
notice  shall  be  given  by  mailing  a  copy  thereof  to  each  bondholder 
whose  name  appears  on  the  books  of  the  defendant  as  the  owner  or 
holder  of  any  of  said  bonds  at  least  twenty-one  days  prior  to  said 
date  of  hearing,  and  by  publishing  such  notice  in  the  Saugerties  Post 
and  the  New  York  Commercial  Advertiser  once  a  week  for  three 
successive  weeks  immediately  preceding  the  date  of  said  hearing. 

It  is  further  ordered,  that  the  said  referee  proceed  at  the  time 
and  place  stated  in  said  notice  to  take  proof  of  the  ownership  of  said 
bonds,  and  each  of  them,  and  that  after  the  payment  of  the  attorneys 
and  counsel  fees  and  the  costs,  charges  and  expenses  herein,  he  dis- 
tribute the  balance  of  the  moneys  in  his  hands  ratably  and  propor- 
tionately among  all  of  the  bondholders  of  the  said  corporation,  in 
accordance  with  the  amount  of  bonds  held  by  each  of  said  persons 
based  upon  the  par  value  of  said  bonds  and  that  he  take  a  voucher 
for  each  pajrment  made. 

It  is  further  ordered,  that  the  notice  herein  required  to  be  given 
and  the  payment  hereby  directed  to  be  made,  shall  be  given  and  the 
payment  shall  be  made  to  the  committee  for  sundry  bondholders 
which  represent  bondholders,  a  list  of  whose  names  with  a  statement 
of  the  amount  of  their  bonds,  is  attached  to  the  schedule  annexed  to 
the  report  of  the  referee,  dated  the  24th  day  of  April,  1895,  instead 
of  the  bondholders  represented  by  said  committee,  and  that  the 
voucher  of  said  committee,  or  a  majority  of  them,  shall  be  deemed 
and  hereby  is  deemed  a  proper  payment  to  and  on  behalf  of  such 
bondholders  who  are  represented  by  said  committee  as  aforesaid. 
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It  is  further  ordered,  that  the  said  referee  be,  and  he  hereby  is, 
required  to  make  a  report  of  his  proceedings  to  the  court,  and  that 
upon  the  confirmation  thereof  he  be  discharged  from  all  claims, 
demands  and  liabilities  whatsoever  to  any  or  all  of  said  bondholders 
of  said  corporation. 

It  is  further  ordered,  that  in  the  event  of  any  bondholder  failing  to 
make  proof  of  ownership  as  herein  required,  and  who  may  be  or  become 
entitled  to  any  dividend  herein,  that  said  referee  be,  and  he  hereby 
is,  ordered  and  directed  to  deposit  the  dividend  or  payment  so  to 
be  made  to  said  bondholders  with  the  treasurer  of  the  county  of 
Ulster,  to  the  credit  of  said  bondholder  or  bondholders  entitled  to 
the  same,  subject  to  the  further  order  of  the  court  in  the  premises. 

It  is  further  ordered,  that  the  plaintiff  herein,  or  said  referee,  or 
their  successors,  or  any  person  in  their  behalf,  may  apply  to  the 
court  for  such  other  or  further  order  in  the  premises  as  may  be  or 
become  necessary  from  time  to  time. 

Enter  in  Ulster  county. 

JAS.  D.  WALSH, 

Clerk. 
Notice  to  Bondholders. 

SUPREME  COURT  —  Ulstbb  County. 


CHARLES  A.  SPALDING,  as  Tkustek  fob 
THE  Benefit  of  the  Holders  of  the  Bonds 
Secubed  by  a  Moetgage  oe  Deed  of  Tbust 
Executed  by  the  Sheffield  MANtrFAOxcB- 
ma  Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


Pursuant  to  an  order  of  the  Supreme  Court  granted  at  a  Special 
Term  thereof,  held  at  the  city  hall,  in  the  city  of  Albany,  on  the 
25th  day  of  June,  1907,  and  entered  irt  the  Ulster  county  clerk's 
office  on  the  37th  day  of  June,  1907,  notice  is  hereby  given,  that  all 
persons  holding  bonds  of  the  Sheffield  Manufacturing  Company  are 
hereby  required  to  come  in  and  present  their  bonds  for  proof  before 
me,  at  the  office  of  Eosendale  &  Hessberg,  91  State  street,  in  the  city 
of  Albany,  on  the  24th  day  of  July,  1907,  at  ten  o'clock  in  the  forenoon 
of  that  day. 

Dated  June  37th,  1907.    •  J.  W.  SEARING, 

Eeferee. 

Eosendale  &  Hessberg, 

Plaintiff's  Attorneys. 
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Beferee's  Beport  as  to  Ownership  of  Bonds. 

SUPREME  COURT  —  Ulster  County. 


CHARLES  A.  SPALDING,  as  Trustee  fob 
THE  Benefit  of  the  Houiebs  of  the  Bonds 
Secured  bt  a  Mobtqaoe  oe  Deed  of  Tbust 
Executed  by  the  Sheffield  Manufactue- 
IN6  Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


The  undersigned,  the  referee  duly  appointed  herein,  by  the  judg- 
ment granted  on  the  1st  day  of  April,  1907,  and  entered  in  the  Ulster 
county  clerk's  office  on  the  second  day  of  April,  1907,  and  who  duly 
made  a  report  of  sale  herein,  dated  the  34th  day  of  April,  1907,  and 
which  was  duly  confirmed  by  an  order  of  this  court  granted  on  the 
25th  day  of  June,  1907,  and  entered  in  the  Ulster  county  clerk's  ofiiee 
on  the  37th  day  of  June,  1907;  and  who  in  and  by  the  terms  of  the 
said  order  of  confirmation  was  continued  as  referee,  for  the  purposes 
in  said  order  set  forth,  respectfully  reports  as  follows : 

I.  That  pursuant  to  the  terms  and  provisions  of  the  said  order 
made  herein,  at  a  Special  Term  of  the  Supreme  Court,  held  at  the 
city  hall,  in  the  city  of  Albany,  on  the  35th  day  of  Jime,  1907,  and 
entered  in  the  Ulster  county  clerk's  office  on  the  37th  day  of  June, 
1907,  he  gave  notice  to  the  owners  and  holders  of  the  bonds  issued 
under  the  mortgage  described  in  the  complaint  herein,  that  they 
would  be  required  to  present  their  bonds  for  proof  before  the  under- 
signed, at  the  office  of  Eosendale  &  Hessberg,  No.  91  State  street, 
in  the  city  of  Albany,  on  the  34th  day  of  July,  1907,  at  ten  o'clock  in 
the  forenoon  of  that  day ;  that  said  notice  was  given  by  mailing  a  copy 
to  each  bondholder,  whose  name  appeared  on  the  books  of  the  Sheffield 
Manufacturing  Company,  the  defendant  herein,  as  the  owner  or 
holder  of  any  of  said  bonds  at  least  twenty-one  days  prior  to  the  said 
date  of  hearing  and  by  publishing  said  notice  in  the  Saugerties  Post 
and  New  York  Commercial  Advertiser,  once  a  week  for  three  suc- 
cessive weeks  immediately  preceding  the  date  of  said  hearing;  that 
proof  of  mailing  and  proofs  of  publication  are  hereto  annexed  and 
form  a  part  of  this  report. 

II.  That  at  the  time  and  place  set  forth  in  said  notice,  the  under- 
signed duly  appeared  and  took  the  oath  required  by  law,  which  is 
hereto  annexed  and  forms  a  part  of  this  report. 

That  I  was  attended  on  said  hearing  by  Messrs.  Eosendale  & 
Hessberg,  the  attorneys  for  plaintifE;  by  Charles  Davis,  attorney  for 
L.  Newman ;  by  S.  W.  Brown,  attorney  for  John  Kissock  &  Company, 
and  by  Mrs.  Benjamin  Harmore  in  person;  the  parties  so  appearing 
herein  doing  so  only  to  make  proof  of  bonds  held  by  them,  or  their 
clients,  and  waiving  the  service  of  all  future  and  further  notices 
herein. 

That  I  proceeded  to  take  the  documentary  and  oral  proofs  pre- 
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seated  by  the  said  parties  in  interest,  and  that  the  testimony  so  taken 
by  me  is  hereto  annexed  and  forms  a  part  of  this  my  report. 

That  schedule  "  I,"  hereto  annexed  and  which  forms  a  part  hereof, 
shows  a  list  of  the  owners  of  bonds  with  their  last  known  place  of 
residence,  and  the  amount  of  bonds  respectively  issued  to  each  holder. 

That  the  total  par  or  face  value  of  the  bonds  so  proved  as  aforesaid, 
is  the  sum  of  four  hundred  and  forty-one  thousand,  two  hundred  and 
fifty  dollars  ($441,250). 

That  schedule  "  B,"  hereto  annexed  and  which  forms  a  part  of  this 
my  report,  sets  forth  the  names  of  the  holders  of  the  bonds  and  their 
last  known  place  of  residence,  and  the  amount  of  bonds  held  by  each, 
as  appears  from  the  books  of  the  company;  such  bondholders  not 
having  made  the  proof  of  ownership  thereof,  but  who  claim  to  be  the 
present  owners  of  such  outstanding  bods,  so  far  as  the  undersigned 
has  been  able  to  ascertain;  that  the  total  par  or  face  value  of  said 
bonds  is  the  sum  of  four  thousand  seven  hundred  and  fifty  dollars 
($4,750). 

That  the  total  par  or  face  value  of  the  bonds  issued  under  the 
mortgage  set  forth  in  the  complaint,  and  referred  to  in  the  judgment 
herein,  is  the  sum  of  four  hundred  and  forty-six  thousand  dollars 
($446,000).    All  of  which  is  respectfully  submitted. 

April  16, 1908.  JOHN  W.  SEAEING, 

Eeferee. 
(Attach  schedule.) 

Order  to  Pay  Dividend. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  chambers  in  the  city  of  Albany,  on  the  17  day  of  April, 
1908. 

Present  —  Hon.  Alden  Chester,  Justice. 
SUPREME  COURT  — Ulsteb  County. 


CHARLES  A.  SPALDING,  as  Trustee  foe 
THE  Benefit  of  the  Houjebs  of  the  Bonds 
Secueed  by  a  Moetgage  oe  Deed  or  Teust 
Executed  by  the  Sheffield  Manufactue- 
ING  Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


On  reading  and  filing  the  report  of  John  W.  Searing,  Esq.,  the 
referee  heretofore  duly  appointed  herein,  dated  the  16th  day  of  April, 
1908,  and  on  motion  of  Eosendale  &  Hessberg,  the  attorneys  for 
plaintiS;  it  is 

Ordered,  that  said  report  be  and  the  same  is  hereby  in  all  things 
confirmed. 

(Here  insert  allowance  to  counsel  for  services  on  reference  and 
provide  for  disbursements.) 

Actions,  Vol.  1  —  53 
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It  is  further  ordered,  that  said  referee  be  and  he  hereby  is  directed 
and  empowered  to  pay  a  first  and  final  dividend  of  38T!n^  per  centum 
to  the  bondholders  of  said  corporation,  and  that  said  dividend  be  paid 
to  the  persons  and  in  the  amount  set  forth  in  the  schedule  hereto 
annexed  and  marked  "  A  "  and  forming  part  of  this  order. 

It  is  further  ordered  that  said  dividend  as  aforesaid  be  paid  to  the 
said  bondholders  or  said  committee  only  upon  their  giving  said  referee 
a  proper  voucher  therefor,  and  upon  their  surrendering  the  bonds 
issued  under  the  mortgage  described  in  the  judgment  herein. 

It  is  further  ordered,  that  in  the  event  of  any  bondholder  failing  to 
surrender  the  bond  or  bonds  held  by  him,  that  said  referee  be  and  he 
hereby  is  ordered  and  directed  to  deposit  the  dividend  or  payment 
so  to  be  made  to  said  bondholder  with  the  treasurer  of  the  county  of 
Ulster,  to  the  credit  of  said  bondholder  or  bondholders  entitled  to  the 
same,  subject  to  the  further  order  of  the  court  in  the  premises. 

It  is  further  ordered,  that  said  referee  file  a  further  report  showing 
his  compliance  with  the  terms  and  provisions  of  this  order,  and  that 
upon  the  filing  of  his  vouchers  and  the  confirmation  of  his  report,  the 
said  referee  be  discharged  from  all  further  demands,  claims  or  liens 
to  any,  either  or  all  of  said  bondholders  of  said  corporation. 

It  is  further  ordered,  that  the  plaintiff  herein,  or  the  referee,  or 
their  successors,  or  any  person  in  their  behalf,  may  apply  to  this  court 
for  such  other  or  further  order  in  the  premises  as  may  be  deemed 
proper  or  necessary  from  time  to  time. 

The  clerk  of  Ulster  county  will  enter. 

ALDEN  CHESTER, 

Jus.  Sup.  Ct. 
Final  Report  of  Referee. 

SUPEEME  COURT— Ulsteb  CouNTy. 


CHARLES  A.  SPALDING,  as  Tetjstee  for 
THE  Benefit  of  the  Holders  of  the  Bonds 
Secured  by  a  Mortgage  oe  Deed  of  Trust 
Executed  by  the  Sheffield  Manufactur- 
ing Company, 

agst. 

SHEFFIELD     MANUFACTURING     COM- 
PANY. 


To  the  Supreme  Court: 

The  undersigned,  the  referee  in  the  above-entitled  action,  respect- 
fully reports,  that  pursuant  to  the  final  order  made  herein  at  a  Special 
Term  of  the  Supreme  Court  of  the  State  of  New  York,  held  at 
chambers,  in  the  city  of  Albany,  on  the  17th  day  of  April,  1908,  and 
entered  in  the  Ulster  county  clerk's  office  on  the  20th  day  of  April, 
1908,  he  proceeded  to  make  a  full  and  final  distribution  of  all  the 
moneys  in  his  hands  as  such  referee. 

That  he  duly  paid  a  dividend  of  32Tn%  per  centum  to  the  bond- 
holders of  said  corporation,  except  those  hereinafter  mentioned,  and 
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that  he  has  taken  a  proper  voucher  therefor;  that  all  of  said  bond- 
holders who  have  accepted  said  dividend  have  surrendered  to  the 
undersigned  their  bonds  vehieh  were  held  by  them;  that  the  sum  so 
paid,  and  the  bondholders  to  whom  paid,  are  as  follows,  viz. : 

That  the  only  bondholders  who  failed  to  take  the  dividend  ordered 
and  directed  to  be  paid  to  them,  are  as  follows,  viz. : 

NAME.  DIVIDEND. 

M.  Fitzgibbon $32  98 

James  A.  Townsend 33  98 


$65  96 


and  to  cover  said  dividend  I  have  deposited  with  George  Deyo,  as 
treasurer  of  the  county  of  Ulster,  the  sum  of  $65.96,  and  to  the  credit 
of  said  bondholders,  and  have  taken  his  voucher  therefor ;  said  deposit 
having  been  made  subject  to  the  further  order  and  direction  of  the 
court  in  the  premises. 

That  all  of  the  moneys  so  deposited  and  distributed  by  me  amount 
to  the  sum  of  $147,108.77. 

That  herewith  I  return  and  duly  file  all  the  vouchers  taken  by  me 
as  aforesaid. 

That  I  have  now  fully  and  entirely  distributed  all  of  the  moneys 
and  assets  in  my  hands.  And  the  undersigned  makes  this  report 
pursuant  to  the  terms  and  provisions  of  the  order  aforesaid,  for  the 
purpose  of  duly  filing  the  same  in  the  Ulster  county  clerk's  ofiice. 

Dated  at  Kingston,  May  29th,  1908. 

JOHN  W.  SEARING, 

Eeferee. 
(Add  verification.) 


EOBECLOSTJRE,  IiCEGIHANIC'S  LIENS. 

See  Mechanic's  Liens. 


EORECLOSTJBE  OE  LIENS  ON  CHATTELS. 

See  Chattels,  Foeeclosuee  of  Liens  on. 


GEHEEAL  AND  MISCELLANEOTTS   PBOVISIONS   RELATING   TO 
BEAL  ESTATE. 

See  Ebal  Peopekty. 


JOINT  DEBTORS,  ACTIONS  AND  RIGHTS 
OF  ACTION  BY  AND  BETWEEN. 

§§  1932-1947. 
Article. 

L  Judgment  and  execution  against  defendants  jointly  in- 
debted WHEN  ALL  AEE  NOT  SERVED,  837. 
§  1932.  Judgment  against  defendants  jointly  indebted,  when  all 

are  not  served  837. 
§  1933-   Effect  of  such  judgment,  837. 
§  1934.   Execution;  indorsement  thereupon,  837. 
§  1935.   How  collected,  837. 

§  1936.  Judgment,  hoiv  docketed ;  effect  of  docketing,  837. 
II.   FBOCEEDINGS  in  ACTION  TO  CHARGE   DEFENDANTS   NOT   FEBSON- 
ALLY  SUMMONED,  84 1. 
§  1937.  Action  to  charge  defendants  not  personally  summoned, 

841. 
§  1938.   Complaint  in  such  action,  841. 
§  1939.  Answer,  841. 
§  1940.  Provisional  remedies,  842. 
§  1941.  Judgment,  842. 
III.    COMPOSITION  BY  ONE  OF  JOINT  DEBTOBS,  846. 

§  1942.  Joint  debtors   may  compound  separately  s    mode    and 

effect,  846. 
§  1943.  Satisfying  judgment,  846. 
I  1944.   Rights  of  the  debtors  not  released,  847. 

TV.  Action  against  pebsons  engaged  in  tbansfobtation,  851. 

§  1945.  Action  against  persons  engaged  in  transportation,  ^i^i. 

Y.  Action  against  and  between  fabtnebs,  852. 

§  1946.    When  partner  not  sued  remains  liable,  852. 
§  1947.   Continuance  of  partnership  business  during  action  for 
accounting,  etc.,  852. 

SBC.  CODE   SECTIONS   AND   WHERE   FOUND.      ^j.     p^oj;. 

1932.  Judgment  against  defendants  jointly  indebted,  when  all  are 

not  served  1  837 

1933.  Effect  of  such  judgment 1  837 

1934.  Execution ;   indorsement  thereupon   1  837 

1935.  How    collected    1  837 

1936.  Judgment,  how  docketed;  effect  of  docketing 1  837 

1937.  Action  to  charge  defendants  not  personally  summoned 2  841 

1938.  Complaint  in  such  action 2  841 

1939.  Answer  2  841 

1940.  Provisional   remedies 2  842 

1941.  .Judgment   2  842 

1942.  Joint  debtors  may  compound  separately;  mode  and  effect..  3  846 

1943.  Satisfying   judgment    ? 3  846 

1944.  Eights  of  the  debtors  not  released 3  846 

1945.  Action  against  persons  engaged  in  transportation 4  851 

1946.  When  partner,  not  sued,  remains  liable 5  852 

1947.  Continuance    of    partnership    business    during    action    for 

accounting,  etc 5        852 

[836] 
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AKTICLE  I. 

JUDGMENT  AND  EXECUTION  AGAINST  DEFENDANTS  JOINTLY 
INDEBTED,  WHEN  ALL  ABE  NOT  SERVED. 

§  1932.  Judgment  against  defendants  jointly  indebted,  when  all  are  not 

served,  837. 
§  1933-  E,ffect  of  such  judgment,  837. 
01934.  Execution;  indorsement  thereupon,  837. 
§  1935.  How  collected,  837. 
I  1936.  Judgment,  how  docketed ;  effect  of  docketing,  837. 

§  1932.  Judgment  against  defendants  jointly  indebted,  when  all 
are  not  served. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
against  two  or  more  defendants,  alleged  to  be  jointly  indebted  upon  contract,  if 
the  summons  is  served  upon  one  or  more,  but  not  upon  all  of  the  defendants, 
the  plaintiff  may  proceed  against  the  defendant  or  defendants,  upon  whom  it  is 
served,  unless  the  court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  indebted. 

§  1933.   Effect  of  such  judgment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each  defendant, 
upon  whom  the  summons  was  personally  served,  or  who  appeared  in  the  action. 
Where  it  is  taken  against  a  defendant,  upon  whom  the  summons  was  served  by- 
publication,  or  without  the  State,  pursuant  to  an  order  for  that  purpose,  it  has 
the  effect  as  against  that  defendant,  specified  in  section  445  of  this  act.  As 
against  such  a  defendant,  who  is  allowed  to  defend  after  judgment,  or  aa 
against  a  defendant  not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  that  defendant  has  been  established, 
by  other  evidence. 

§  1934.  Execution;  indorsement  thereupon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form,  against  all  the 
defendants;  but  the  attorney  for  the  judgment  creditor  must  indorse  thereupon 
a  direction  to  the  sheriff,  containing  the  name  of  each  defendant  who  was  not 
Bummoned,  and  restricting  the  enforcement  of  the  execution,  as  prescribed  in 
the  next  section. 

§  1935.  How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgment,  shall  not  be 
enforced  against  the  person  of  a  defendant,  whose  name  is  so  indorsed  there- 
upon. An  execution  against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  such  a  defendant ;  but  it  may  be  collected 
out  of  personal  property  owned  by  him,  jointly  with  the  other  defendants,  who 
were  summoned,  or  with  any  of  them ;  and  out  of  the  real  and  personal  prop- 
erty of  the  latter,  or  of  any  of  them. 

§  1936.  Judgment,  how  docketed;  effect  of  docketing. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932  of  this  act. 
the  clerk,  with  whom  the  judgment-roll  is  filed,  must  write  upon  the  docket, 
opposite  or  under  the  name  of  each  defendant,  upon  whom  the  summons  was 
not  served,  the  words,  "  not  summoned ;  "  and  a  like  entry  must  be  made  by 
each  county  clerk,  with  whom  the  judgment  is  afterwards  docketed.  The  judg- 
ment does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does  not  affect  the 
plaintiff's  right  of  action,  to  charge  the  judgment  upon  any  real  property. 
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There  is  no  statutory  authority  allowing  one  joint  debtor  or 
partner  to  make  an  offer  in  behalf  of  his  joint  debtor  or  copartner. 
This  section,  allowing  judgments  to  be  entered  in  form  against 
both  joint  debtors  when  only  one  is  served  does  not  relate  to 
judgments  entered  upon  offers.  Garrison  v.  Oarrison,  67  How. 
271.  A  joint  judgment  against  joint  debtors  cannot  be  entered 
on  an  offer,  and  the  action  is  not  capable  of  severance,  so  that 
a  separate  judgment  can  be  taken  against  a  defendant  who  makes 
the  offer.  Bannerman  v.  QiMcJcenhush,  7  Civ.  Pro.  R.  428, 
affirmed,  9  Civ.  Pro.  E,.  108.  See  contra,  Emery  v.  Emery,  9 
How.  130;  Pardee  v.  Haynes,  10  Wend.  630;  see,  also,  the  pro- 
visions of  §  1278. 

If  the  defendant  served  establishes  a  personal  defence,  such  aa 
infancy,  no  judgment  can  be  entered  against  those  not  served. 
Leggett  v.  Boyd,  6  Wend.  500.  But  where  one  defendant  in  an 
action  upon  a  joint  contract,  where  all  are  served,  sets  upon  an 
equitable  defence  peculiar  to  him,  the  court  may  give  judgment 
for  plaintiff  against  the  other  defendants  and  for  one  defendant 
against  the  plaintiff.  Barker  v.  Cocks,  50  N.  Y.  689.  There  may 
be  a  separate  judgment  against  those  found  liable,  and  a  nonsuit 
as  to  the  others.  Fielden  v.  LaJiens,  6  Abb.  (N.  S.)  341 ;  Stimson 
v.  Van  Pelt,  66  Barb.  151 ;  Clegg  v.  Cramer,  32  Hun,  163 ;  Barth 
V.  Amberg,  9  St.  Rep.  522. 

Where  the  summons  is  served  on  only  one  of  two  joint  debtors, 
judgment  may  be  taken  against  both.  Starmard  v.  Mattice,  7 
How.  4 ;  Lahey  v.  Kingon,  13  Abb.  192 ;  Northern  Bank  v.  Wright, 
5  Rob.  604.  It  is  irregular  to  enter  it  against  only  one.  Nelson 
v.  Bostwick,  5  Hill,  37 ;  Niles  v.  Battershall,  18  Abb.  161.  Where, 
in  an  action  against  three  partners,  summons  was  served  on  two, 
judgment  entered  against  two  by  default,  and  execution  issued 
against  the  joint  property  of  all,  and  returned  unsatisfied,  it  was 
held  that  an  order  was  proper  correcting  the  judgment  nunc  pro 
tunc,  so  as  to  make  it  against  all.  Produce  Bank  v.  Morton,  67 
N.  Y.  199.  In  Judd  v.  Linseed  Oil  Co.,  76  IST.  Y.  543,  it  was  held 
that  where,  in  an  action  against  partners  iipon  a  partnership  obli- 
gation, judgments  were  entered  against  each  of  the  defendants, 
instead  of  a  joint  judgment  against  all,  this  was  an  irregularity 
merely,  and  the  judgment  would  not  be  set  aside  unless  motion 
was  made  within  the  year.  It  is  regular  to  take  judgment  against 
all  defendants  jointly  liable  as  partners,  although  two  have  com- 
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Under  the  old;  Code,  §  136,  it  was  held  that  where  one  joint 
debtor  has  been  personally  served,  and  the  other  has  been  served 
by  substituted  service,  plaintiff  cannot  enter  judgment  until  the 
time  to  answer  of  the  defendant,  upon  whom  substituted  service 
is  made,  has  expired,  and  must  then  enter  judgment  against  both. 
0?TV.  McEwen,  16  Hun,  625. 

A  creditor,  seeking  in  a  court  of  equity  to  maintain  his  right 
to  enforce  securities  given  to  him,  does  not  have  his  equitable 
rights  cut  off  by  taking  a  judgment  by  confession  against  one  of 
the  joint  debtors.  Remington  Paper  Co.  v.  O'DougJierty,  36  Hun, 
79,  affirmed,  99  E".  Y.  673.  Where  the  service  was  on  one  defend- 
ant only  who  made  default,  and  judgment  was  entered  in  form 
against  all,  the  court  subsequently,  upon  the  application  of  the  one 
not  served,  permitted  him  to  come  in  and  defend.  Ford  v.  Whit- 
hridge,  9  Abb.  416.  In  an  action  against  -three  persons  as 
partners,  one  not  being  served  with  the  summons  or  appearing, 
plaintiff  is  entitled  to  judgment  against  the  other  two,  upon  evi- 
dence that  they  -alone  constituted  the  partnership.  Pruyn  v. 
Biach,  21  ]^.  Y.  300.  In  such  a  case,  to  entitle  plaintiff  to  a 
judgment  against  a  defendant  not  served,  it  must  be  shown  he  was 
a  partner.  Crandall  v.  Beach,  7  How.  271.  Where  a  number  of 
defendants  are  sued  upon  a  joint  liability,  and  some  defend  while 
one  fails  to  answer,  judgment  cannot  be  taken  until  the  defence 
is  disposed  of.  Catlin  v.  Latson,  4  Abb.  248.  The  courts  will 
not  allow  the  provisions  of  the  Code,  as  to  service  upon  joint 
debtors,  to  be  made  the  means  of  obtaining  a  judgment  against  a 
firm  through  the  collusion  of  a  partner  with  the  plaintiff.  A  judg- 
ment so  entered  will  be  promptly  set  aside.  Everson  v.  Gehrman, 
1  Abb.  167;  Oriswold  v.  Oriswold,  14  How.  446;  Bridenbecker  v. 
Mason,  16  How.  203. 

Upon  the  death  of  one  of  several  defendants,  in  an  action  upon 
a  joint  liability,  the  suit  should  be  continued  against  the  surviving 
defendants.  The  death  of  one  of  several  partners  jointly  liable 
does  not  abate  the  action,  and  it  must  be  continued  against  the 
survivors  alone,  as  it  is  not  generally  proper  in  an  action  at  law 
to  join  the  legal  representatives  of  a  deceased  joint  debtor  as  de- 
fendants with  the  surviving  debtors.  Voorhis  v.  Childs'  Executor, 
17  N.  Y.  354;  Fine  v.  Bighter,  3  Abb.  (K  S.)  385 ;  Richier  v. 
Poppenhausen,  42  IST.  Y.  373.  See  Hasten  v.  Blackwell,  8  Hun, 
313,  and  Organ  v.  Wall,  19  Hun,  184.     A  judgment  rendered 
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against  all  joint  debtors  upon  service  on  one  or  more  is  not,  as 
against  those  not  served,  even  prima  facie  evidence  of  indebted- 
ness, which  must  be  rebutted.  It  has  no  effect  upon  him  beyond 
allowing  execution  to  be  collected  of  the  personal  property,  which 
he  owns  as  partner  with  the  other  defendants,  nor  does  it  affect  the 
extent  of  his  liability  further  than  that  in  the  new  action  plaintiff 
may  recover  less,  but  cannot  recover  more  than  the  judgment. 
Oakley  v.  Aspinwall,  4  IST.  Y.  514.  A  joint  debtor  can  make  the 
same  defence  in  an  action  to  charge  him  with  the  amount  remain- 
ing unpaid  on  a  judgment  against  his  firm  on  service  on  his  co- 
partners alone,  that  he  could  have  made  in  the  original  action,  if 
the  summons  had  been  served  upon  him  therein.  Richardson  v. 
Case,  3  Civ.  Pro.  R  295. 

It  seems  where  an  action  is  brought  against  several  defendants 
upon  a  joint  obligation,  the  judgment  should  be  against  all  proved 
to  have  been  jointly  liable  whether  they  were  all  served  with  pro- 
cess or  not,  and  the  refusal  of  the  court  to  direct  such  a  verdict  in 
a  proper  case  would  be  an  error  requiring  reversal  of  the  judgment. 
Sternherger  v.  Bernheimer,  121  IST.  Y.  194,  30  St.  Eep.  751.  In 
an  action  against  joint  debtors  service  of  summons  on  one  author- 
izes judgment  against  all,  which  may  be  enforced  by  execution 
against  the  joint  property  although  the  other  defendants  are  not 
served  and  do  not  appear  in  the  action.  YerJcs  v.  McFadden.  141 
N.  Y.  136,  56  St.  Eep.  672,  citing  Sternherger  v.  Bernheimer, 
supra.  Where  the  complaint  alleged  a  joint  liability  on  the  part 
of  the  defendants,  and  the  facts  therein  set  forth  not  being  denied 
by  the  answer,  are  found  by  the  trial  judge  to  be  true,  judgment 
may  be  had  against  all  of  the  defendants  under  §  1932,  although 
only  a  part  of  them  were  served,  as  §  265  of  the  Code  does  not 
apply.  All  that  is  necessary  is  that  in  docketing  the  judgment 
the  requirements  of  §  1936  of  the  Code,  and  upon  issue  of  execu- 
tion the  requirements  of  §§  1934  and  1935  should  be  observed. 
Priessenger  v.  Sharp,  39  St.  Rep.  260,  14  Supp.  372. 

An  omission  to  indorse  on  the  execution  against  partners  the 
name  of  the  partner  not  served  does  not  make  the  execution  void, 
but  it  may  be  amended  by  an  order  of  the  court.  Crane  v. 
Cranitch,  52  St.  Eep.  515.  A  judgment  entered  by  default 
against  one  or  more  co-sureties  or  joint  debtors  in  an  action 
brought  against  all,  is  a  bar  to  the  further  prosecution  of  the  action 
against  the  others.      The  entry  of  such  judgment  however  is  not 
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a  bar  on  the  right  of  action  against  one  of  those  against  whom  it 
was  entered  where  the  default  is  subsequently  vacated  as  to  him 
and  he  is  allowed  to  answer.  O'Homlin  v.  Scott,  89  Hun,  44,  35 
Supp.  32,  69  St.  Kep.  227. 

A  joint  debtor  not  served  with  summons  may  appear  volun- 
tarily, where  a  personal  judgment  is  demanded  against  him.  Mc- 
Loughlin  v.  Bieber,  26  Misc.  145,  56  Supp.  805,  reversed,  41 
App.  Div.  561,  58  Supp.  790. 

In  an  action  against  two  copartners  upon  their  copartnership 
contract,  where  the  summons  is  served  upon  one  of  them  and  he 
dies  before  service  upon  the  other,  the  action  does  not  abate,  as 
the  cause  of  action  survives,  but  may  proceed  against  the  survivor 
and  no  leave  is  necessary  therefore.  In  such  a  case  the  plaintiff 
need  not  make  the  personal  representatives  of  the  deceased  co- 
partner parties,  as  the  surviving  partner  is  primarily  liable  and 
the  plaintiff  could  only  maintain  an  action  against  them  in  case 
the  surviving  partner  should  be  insolvent.  Latz  v.  Blumenthal, 
50  Misc.  407,  100  Supp.  527. 

Judgment  in  an  action  against  copartners  is  properly  rendered 
against  all  of  them,  although  they  were  not  all  served  with  sum- 
mons.   Staiger  v.  Theiss,  19  Misc.  170,  43  Supp.  292. 

ARTICLE  II. 

PBOCHEEDINGS  IN  ACTION  TO  CHARGE  DEFENDANTS  NOT 
PEESONAIiLY  SUMMONED. 

§  1937.  Action  to  charge  defendants  not  personally  summoned,  841. 

I  1938.  Complaint  in  suck  action,  841. 

6  1939.  Answer,  841. 

I  1940.  Provisional  remedies,  842. 

§  1941.  Judgment,  842. 

§  1937.   Action  to   charge   defendants  not  personally   snmmoned. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  prescribed  in 
section  1932  of  this  act,  an  action  may  be  maintained  by  the  judgment  creditor, 
against  one  or  more  of  the  defendants,  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment,  charging  his  or  their  property  with  the  sum 
remaining  unpaid  upon  the  original  judgment. 

§  1938.   Complaint  in  snch  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain  an  allega- 
tion that  the  judgment  has  not  been  paid ;  and  must  state  the  sum,  remaining 
unpaid  thereupon,  at  the  time  of  the  verification. 

§  1939.  Answer. 

The  defendant's  answer  is  restricted  to  defences  or  counterclaims,  which  he 
Jnight  have  made  in  the  original  action,  if  the  summons  therein  had  been 
serred  upon  him,  when  it  was  first  served  upon  a  defendant  jointly  indebted 
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with  him;  objections  to  the  judgment;  and  defences  or  counterclaims,  which 
have  arisen  since  it  was  rendered. 
§   1940.    Provisional  remedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction  order,  or  a 
warrant  of  attachment,  the  action  is  regarded  as  being  founded  upon  the  eon- 
tract,  upon  which  the  original  judgment  was  recovered. 

§    1941.    Judgment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  determine  the  sum 
remaining  impaid  upon  the  original  judgment;  and  it  may  be  docketed,  and 
an  execution  may  be  issued  thereupon,  as  if  it  was  a  judgment  for  the  sum 
so  remaining  unpaid,  and  the  costs,  if  any.  Costs  must  be  awarded,  as  if  the 
action  was  brought  upon  the  original  contract,  and  the  sum  so  remaining 
unpaid  had  been  recovered  therein. 

Sections  1937,  1938  and  1939  are  a  substitute  for  §  375  and 
§§  377  to  381  of  the  former  Code.  Proceedings  under  the  former 
Code  were  held  to  be  proceedings  in  the  action  at  the  foot  of  the 
judgment  and  were  deemed  a  continuance  of  the  action  against  a 
joint  debtor  not  sen'-ed,  and  upon  that  theory  it  was  held  that  no 
statute  of  limitations  constituted  a  bar  to  the  proceeding  to  charge 
the  joint  debtor  not  served,  unless  it  had  run  at  the  time  the  action 
was  originally  commenced.  But  under  the  provisions  of  the 
present  Code  this  is  not  a  proceeding  in  the  former  action  but  is  a 
new  action.  The  defendant  is  entitled  to  plead  the  statute  of 
limitations  as  a  defence.  No  leave  to  bring  action  is  necessary. 
A  motion  to  amend  the  complaint  at  the  trial  to  show  that  defend- 
ant was  not  served  in  the  prior  action  should  be  granted  when  it 
is  manifest  that  plaintiff  attempted  to  state  the  cause  of  action 
imder  the  section ;  but  a  failure  of  the  court  to  grant  such  proper 
amendment  does  not  entitle  the  defendant  to  a  reversal  of  the 
judgment  for  the  plaintiff.  Hofferierth  v.  Nash,  117  App.  Div. 
284,  102  Supp.  317,  reversing  50  Misc.  328,  98  Supp.  684. 

Where,  pursuant  to  §  1932,  a  plaintiff  has  obtained  judgment 
against  joint  debtors,  one  of  whom  has  not  been  served  with  the 
summons,  an  action  brought  pursuant  to  this  section  against  such 
defendant  is  not  barred,  so  long  as  the  judgment  remains  in  force. 
Long  V.  Staff ord,  3  St.  Eep.  87 ;  Maples  v.  MacTcer,  22  Hun,  228, 
affirmed,  89  IST.  Y.  146.  A  transfer  of  ownership  of  the  judg- 
ment is  no  defence  to  a  proceeding  under  this  section.  The 
assignee  niay  be  brought  in  by  motion  as  plaintiff  or  he  may  con- 
tinue the  action  in  the  name  of  the  original  plaintiff.  Merchants' 
Bank  v.  Waizf elder,  14  Hun,  47.  The  remedy  afforded  by  §  375 
of  the  old  Code,  for  which  this  is  a  substitute,  was  held  to  be 
cumulative  and  not  to  take  away  any  other  remedy  (Lane  v.  Salter, 
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61  N.  Y.  1.  See,  also,  Dean  v.  Eldridge,  29  How.  218 ;  Prince  v. 
Cujas,  7  Eobt.  76)  ;  and  it  was  held  not  to  apply  to  a  judgment  of 
a  Justice's  Court.  Ticknor  v.  Kennedy,  4  Abb.  (N.  S.)  417. 
The  remedy  applies  to  a  case  where  there  is  a  joint  agreement  of 
two  to  deliver  up  securities,  and  a  wrongful  conversion  and  judg- 
ment recovered.  Austin  v.  Eandon,  44  N.  Y.  63.  An  action  on 
a  judgment  against  the  defendants  therein,  entered  in  form  against 
them  jointly,  is  presumptively  an  action  against  joint  debtors. 
Stahl  v.  Stahl,  2  Lans.  60.  The  remedy  only  exists  where  one  of 
several  persons  jointly  indebted  upon  contract  has  been  named  in 
the  original  summons  and  complaint,  but  has  not  been  served.  An 
additional  defendant  cannot  be  brought  in  under  this  section. 
Freeman  v.  B  arrow  cliff  e.,  43  Super.  Ct.  313.  Where  the  same 
judgment  is  entered  against  two  or  more  parties,  they  are,  with 
reference  to  said  judgment,  joint  debtors.  Barnes  v.  Smith,  16 
Abb.  420.  Where  plaintiff  recovers  judgment  on  contract  against 
three  out  of  four  joint  debtors,  the  action  being  against  all  four, 
but  the  summons  served  only  on  the  three  against  whom  the  re- 
covery was  had,  he  may  proceed  against  the  defendant  not  served. 
Harper  v.  Bangs,  18  How.  457. 

A  summons  in  an  action  against  two  joint  debtors  was  served 
upon  one  of  them  only,  and  after  a  verdict  rendered  against  him 
the  entry  of  judgment  was  stayed  on  appeal;  the  defendant  died, 
and  the  court  on  notice  made  an  order  vacating  the  stay  so  as  to 
permit  plaintiff  to  enter  a  judgment  nunc  pro  tunc,  of  the  date  of 
the  verdict,  which  was  done  and  a  memorandum  of  defendant's 
death  entered  thereon.  In  a  subsequent  action  to  charge  the  de- 
fendant who  had  not  been  served  with  the  judgment,  held,  that 
such  entry  of  judgment  was  authorized,  as  the  parties  were  both 
principal  debtors ;  that  the  death  of  one  of  them  did  not  discharge 
their  joint  liability  and  the  separate  liability  of  the  estate  of  the 
deceased.  In  such  case  the  judgment  in  the  original  action  is 
evidence  against  the  defendant  sought  to  be  charged,  to  the 
extent  of  plaintiff's  demand,  and  all  plaintiff  is  bound  to  do  is  to 
establish  the  joint  liability  of  the  defendant  with  the  party  origi- 
nally served.  Long  v.  Stafford,  103  N.  Y.  274.  Where  one  of 
two  or  more  makers  of  a  promissory  note  is  an  accommodation 
maker,  the  effect  of  the  judgment  on  a  note  recovered  against  him 
alone  is  to  sever  the  joint  liability  of  the  makers  and  to  render  him 
alone  liable  thereupon.     Nor  does  his  death  relieve  his  liability. 
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So  held  where  the  cause  of  action  arose  before  the  Code  of  Civil 
Procedure.  Smith  v.  Osborne,  31  Hun,  390.  An  action  may  be 
brought  under  this  section,  after  the  recovery  of  a  judgment 
against  joint  debtors,  although  the  defendants  served  have  appeared 
and  given  the  security  required  by  §  1310.  Morey  v.  Tracey,  92 
N.  Y.  581. 

On  August  12,  1872,  a  judgment  was  recovered  against  Wall, 
as  survivor  of  a  firm  composed  of  himself  and  Stevens,  on  a  firm 
note ;  the  complaint  alleged  the  partnership,  the  death  of  Stevens, 
and  that  Wall  was  the  sole  surviving  partner  on  this  judgment; 
an  execution  was  issued  and  partially  collected.  In  1878,  on 
notice  to  Wall,  the  summons  and  complaint  were  amended  by 
adding  the  names  of  other  persons  as  survivors  of  the  firm.  There- 
after, a  summons  was  issued  requiring  the  additional  defendants 
to  show  cause  why  they  should  not  be  bound  by  the  judgment 
entered  in  1872,  as  amended  in  1878.  Held,  that  the  summons 
was  irregular,  and  should  be  set  aside.  Organ  v.  Wall,  19  Hun, 
185.  Plaintiff's  irregularities  in  practice  do  not  affect  the  juris- 
diction of  the  court,  and  are  waived  by  failure  of  the  joint  debtors 
to  take  the  objections  at  the  proper  time.  Decker  v.  Kitchen,  26 
Hun,  173.  The  remedy  exists  only  where  one  of  several  persons 
jointly  indebted  on  contract  has  been  named  in  the  original  sum- 
mons and  complaint,  and  not  served;  an  additional  defendant 
cannot  be  brought  in.  Freeman  v.  Barrowclijfe,  44  Super.  Ct.  313. 
Where  the  same  judgment  is  entered  against  two  or  more  parties, 
they  are,  with  respect  to  such  judgment,  joint  debtors.  Barnes 
V.  Smith,  16  Abb.  420.  The  provision  applies  to  a  case  where 
there  is  a  joint  agreement  of  two  to  deliver  up  securities  and  a 
wrongful  conversion  and  judgment  recovered.  Austin  v.  Rawdon, 
4:4:  N".  Y.  63 ;  s.  c,  42  IST.  Y.  155.  Where,  pending  a  suit  against 
three,  one  died,  and  judgment  by  default  was  entered  against  the 
others,  and  afterward  the  administrator  of  deceased  was  substituted 
as  defendant,  it  was  held  that  a  new  action  should  have  been 
brought,  based  on  the  original  debt,  the  death  of  one  debtor,  the 
appointment  of  his  representative,  and  insolvency  of  the  sur- 
vivors. Hasten  v.  Blachivell,  8  Hun,  313.  An  action  on  a  judg- 
ment against  the  defendants  therein,  entered  in  form  against  them 
jointly,  is  presumptively  an  action  against  joint  debtors.  Stahl 
V.  Stahl,  2  Lans.  60.  Where  plaintiff  recovers  judgment  on  con- 
tract against  three  out  of  four  joint  debtors,  the  action  being 
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against  all  four,  but  the  summons  served  only  on  the  three  against 
whom  the  recovery  was  had,  he  may  proceed  against  the  defendant 
not  served.    Harper  v.  Bangs,  18  How.  457. 

The  provision  of  the  Code  reserving  to  a  defendant  not  origi- 
nally served,  but  sought  to  be  charged  with  the  judgment,  the  right 
to  make  objections  to  the  judgment,  refers  simply  to  the  objections 
going  to  the  validity  and  binding  efficacy  of  the  judgment,  such  as 
a  party  to  the  judgment  might  take.  Long  v.  Stafford,  103  N.  Y. 
274.  Although  in  Richardson  v.  Case,  3  Civ.  Pro.  E.  295,  it  was 
held  that  a  joint  debtor  has  the  same  defences  as  he  would  have  had 
if  served  in  the  original  action,  and  the  judgment  is  not  conclusive 
evidence  of  the  amount  of  the  debt.  This  rule  was  also  held  in 
Maples  V.  Mackey,  89  IST.  Y.  146.  to  which  the  reporter  appends  a 
foot-note  as  follows :  "  By  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, which  is  the  substitute  for  §  3Y5  of  the  old  Code,  the  pro- 
ceedings to  charge  a  defendant  not  originally  served  is  made  an 
action.  The  defendant's  answer,  however,  is  expressly  restricted 
(§  1939)  to  such  defences  as  might  have  been  made  to  the  original 
action  had  summons  been  served  on  the  debtor  so  sought  to  be 
charged,  when  it  was  served  upon  his  joint  debtors,  to  objections  to 
the  judgment,  and  to  defences  or  counterclaims  which  have  arisen 
since."  This  case  is  cited  in  LoTig  v.  Stafford,  103  IST.  Y.  274, 
mpra,  as  authority  for  the  provision  that,  if  the  original  judgment 
is  not  barred,  the  cause  of  action  is  not  barred.  A  demurrer  was 
held  not  to  be  permissible.  Freeman  v.  Barrowcliffe,  44  Super. 
Ct.  313.  A  debtor  not  originally  served  cannot  set  up  that  the 
statute  of  limitations  has  run  since  the  judgment.  Broadway  Bank 
V.  Luff,  51  How.  479 ;  Gibson  v.  Yanderze.e,  47  How.  231.  ISTor 
where  it  had  run  before  service  on  parties  originally  served. 
Berlin  v.  Hall,  48  Barb.  442.  This  is  a  special  statutory  proceed- 
ing, and  defendant  is  entitled  to  twenty  days'  notice,  although  the 
suit  is  in  the  Marine  Court.  Kernochan  v.  Bland,  59  How.  97. 
In  an  action  against  joint  debtors,  partners,  summons  was  served 
on  only  one,  and  judgment  entered  against  him.  Held,  such 
judgment  was  unauthorized,  but  it  was  an  irregularity  merely  and 
not  void.    Decker  v.  Kitchen,  26  Hun,  173. 

Where  a  lessor,  a  corporation,  brings  an  action  against  one  of 
the  two  joint  sureties  upon  a  lease  and  recovers  judgment  against 
him,  the  fact  that  in  such  an  action  the  defendant  surety  set  up 
the  defence  of  ultra  vires  and  was  defeated  thereon,  will  not  pre- 


846 

elude  the  other  surety,  when  sued  by  the  lessor  under  the  provi- 
sions of  §  1937,  from  setting  up  that  defence.  The  adjudication 
in  the  first  action  must  be  stare  decisis  in  the  second  action,  but  it 
is  not  res  judicata.  Bath  Oas  Light  Co.  v.  Rowland,  84  App. 
Div.  563,  82  Supp.  841,  affirmed  on  opinion  below,  178  K  Y. 
631. 

In  an  action  to  charge  a  joint  debtor  with  a  judgment  recovered 
in  an  action  in  which  he  was  not  served,  it  was  shown  by  amended 
answer  and  proof  that  such  judgment  had  been  satisfied  after 
joinder  of  issue  in  the  case  at  bar.  Held,  that  no  recovery  could 
be  had  by  plaintiff,  but  that  defendant  was  entitled  to  a  judgment 
for  costs  in  his  favor.  Burhe  v.  Phillips,  20  Misc.  413,  45  Supp. 
1024. 

In  Kramer  v.  Schaizkin,  27  Misc.  206,  57  Supp.  803,  Leaven- 
tritt,  J.,  considers  the  effect  of  §§  1937  and  1939,  holding  that  in 
the  former  section  the  Code  has  not  enlarged  the  rights  of  an 
unserved  joint  debtor,  and  that  under  the  latter  one  of  the  defend- 
ants could  not  plead  the  statute  to  the  original  debt,  as  that  defence 
did  not,  as  appeared,  exist  when  the  original  action  was  brought. 

AETICLE    III. 

COMPOSITION   BY   ONE   OF  JOINT  DEBTORS. 

§  1942.  Joint  debtors  may  compound  separately  ;  mode  and  effect,  846. 

§  1943.   Satisfying  judgment,  846. 

§  1944.   Rights  of  the  debtors  not  released,  847. 

§   1942.   Joint  debtors  may  compound  separately;  mode  and  effect. 

A  joint  debtor  may  make  a  separate  composition  with  his  creditor,  as  pre- 
scribed in  this  section.  Such  a  composition  discharges  the  debtor  making  it; 
and  him  only.  The  creditor  must  execute  to  the  compounding  debtor  a  release 
of  the  indebtedness,  or  other  instrument  exonerating  him  therefrom.  A  member 
of  a  partnership  cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  mutual  consent  or  otherwise.  In  that  case 
the  instrument  must  release  or  exonerate  him,  from  all  liability,  incurred  by 
reason  of  his  connection  with  the  partnership.  An  instrument,  specified  in  this 
section,  does  not  impair  the  creditor's  right  of  action  against  any  other  joint 
debtor,  or  his  right  to  take  any  proceeding  against  the  latter ;  unless  an  intent 
to  release  or  exonerate  him,  appears  afiirmatively  upon  the  face  thereof. 

§  1943.   Satisfying  jndgment. 

An  instrument,  specified  in  the  last  section,  is  deemed  a,  satisfaction-piece, 
for  the  purpose  of  discharging,  as  prescribed  in  section  1260  of  this  act,  the 
docket  of  a  judgment,  recovered  upon  an  indebtedness  released  or  discharged 
thereby,  as  far  as  the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry  must  be  made 
upon  the  docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the  oom- 
pounding  debtor  only. 


OF   ACTION    BY    AND   BETWEEN.  84Y 

§  1944.   Rights  of  tbe  debtors  not  released. 

Where  a  joint  debtor  has  thus  compounded,  a,  joint  debtor,  who  has  not  com- 
pounded, may  make  any  defence  or  counterclaim,  or  have  any  other  relief,  as 
against  the  creditor,  to  which  he  would  have  been  entitled,  if  the  composition 
had  not  been  made.  He  may  require  the  compounding  debtor  to  contribute  his 
ratable  proportion  of  the  joint  debt,  or  of  the  partnership  debts,  as  the  case 
may  be,  as  if  the  latter  had  not  been  discharged. 

The  obligation  of  one  of  two  co-sureties  is  to  pay  the  whole  debt. 
If  he  does  so,  he  may  recover  of  his  co-surety  one-half.  If  he  pays 
less  than  the  whole  debt,  he  can  recover  from  his  co-surety  the 
amoimt  he  has  paid  in  excess  of  the  moiety.  Where  a  co-surety 
has,  by  the  conduct  of  the  creditor,  been  released  from  liability, 
another  co-surety  will  be  held  to  be  exonerated  only  as  to  so  much 
of  the  original  debt  as  the  one  so  discharged  could  have  been 
compelled  to  pay.  A  release  by  parol  of  one  joint  debtor  will  not 
operate  as  a  discharge  to  the  others,  and  can  only  be  pleaded  by 
the  one  to  whom  it  is  given.  There  is  a  distinction  between  the 
rule  in  England  and  in  this  country.  Morgan  v.  Smith,  70  N".  Y. 
537. 

It  was  held  under  the  Revised  Statutes  that  a  release  of  one 
joint  debtor  would  discharge  all,  unless  it  referred  to  the  statute. 
Hoffman  v.  Dunlap,  1  Barb.  185 ;  Cornell  v.  Hasten,  35  Barb. 
157.  Contra,  as  to  agreement  not  under  seal,  Irvine  v.  Milbank, 
15  Abb.  (K  S.)  378;  Honezzer  v.  Wellstein,  47  Super.  Ct.  175. 
A  compromise  with  one  of  several  joint  debtors  was  valid,  although 
made  out  of  the  State.  Barton  v.  Dodge,  46  How.  467.  A  judg- 
ment against  several  for  negligence  is  a  joint  obligation  as  to 
relatives  of  one  of  several  joint  debtors.  Irvine  v.  MilbanJc,  14 
Abb.  (N.  S.)  408,  affirmed,  15  Abb.  (F.  S.)  378.  So  is  the 
statutory  joint  and  several  liability  of  stockholders.  Herries  v. 
Plait,  21  Hun,  132.  In  the  case  where  one  of  the  joint  obligors 
dies  his  representatives  are  discharged  at  law  if  he  is  a  mere 
surety,  and  the  survivors  alone  can  be  sued;  but  where  the  joint 
obligors  were  all  principal  debtors  or  received  some  benefit  from 
the  joint  obligation,  courts  of  equity  will  enforce  the  obligation 
against  the  representatives  of  a  deceased  obligor  upon  the  ground 
that  it  is  morally  and  equitably  just  that  the  estate  should  be  made 
to  respond.  Richardson  v.  Draper,  87  N.  Y.  337.  Satisfaction  by 
one  joint  tortfeasor  is  a  bar  to  an  action  against  another;  so  a 
partial  satisfaction  by  one  is  proper  to  be  shown  by  another  in 
mitigation  of  damages.    Knapp  v.  Roche,  94  IST.  Y.  329. 


848  JOINT   DEBTOES,  ACTIONS   AND   EIGHTS 

A  release  to  one  of  several  persons  engaged  in  a  joint  adventure, 
of  his  individual  liability,  executed  after  their  association  had 
dissolved,  held,  not  to  discharge  a  co-debtor  under  the  provisions  of 
this  section.  Marx  v.  Jones,  36  Hun,  290.  In  an  action  for  libel, 
where  plaintiff  recovered  a  verdict  against  two  defendants  jointly 
liable  for  different  amounts,  the  one  against  whom  the  larger  recov- 
ery was  had  having  satisfied  the  judgment  against  him,  held,  such 
satisfaction  operated  to  release  the  other  debtor,  except  so  far  as 
the  sheriff  might  be  entitled  to  fees  by  reason  of  an  actual  levy  on 
the  property  of  the  latter.  Breslin  v.  Peck,  38  Hun,  623.  See, 
also,  Lord  v.  Tiffany,  98  E".  Y.  412 ;  Conde  v.  Hall,  92  Hun,  337. 
A  release  of  one  of  several  who  are  jointly  and  severally  liable  on 
contract  or  jointly  liable  for  a  tort,  may  be  so  framed  as  to  reserve 
the  liability  of  the  others  so  far  as  is  necessary  to  preserve  to  the 
releasor  his  right  to  full  satisfaction.  Hood  v.  Hayward,  26  Abb. 
N.  C.  271,  35  St.  Eep.  229,  20  Civ.  Pro.  K.  47,  124  N.  Y.  1. 

It  is  not  necessary  that  a  release,  to  be  effectual,  shall  follow  the 
precise  language  of  the  statute.  The  composition  is  effectual  al- 
though the  instrument  omits  to  state  that  the  compounding  debtor 
is  thereby  released  from  all  liability  where  it  appears  by  it  that  it 
was  executed  pursuant  to  said  provision  and  it  is  shown  that  there 
was  no  other  partnership  debt  owing  to  the  creditor.  Harheck  v. 
Pupin,  123  W.  Y.  115,  33  St.  Eep.  220.  Where  a  release  of  one  of 
two  joint  debtors  contains  an  express  provision  that  it  shall  not 
affect  or  impair  claim  of  the  creditor  against  the  other  debtor,  the 
latter  is  not  discharged.  Whitmore  v.  The  Judd  Linseed  and 
Sperm  Oil  Co.,  124  N.  Y.  565. 

Section  1942  authorizes  the  release  of  some  defendants  without 
releasing  the  others,  and  the  fact  that  the  action  sounds  in  tort 
does  not  make  the  debt  any  the  less  a  debt  of  a  specific  liquidated 
amount,  so  that  the  creditor  might  settle  with  one  joint  debtor, 
though  this  would  not  be  the  case  where  the  debt  or  liability  was 
unliquidated ;  that  if  one  of  the  parties  should  be  forced  to  pay 
more  than  his  just  proportion  he  could  compel  contribution  of  the 
co-debtors  under  §  1944.  Commercial  National  Bank  v.  Taylor, 
64  Hun,  499;  s.  c,  46  St.  Eep.  417,  19  Supp.  533.  Where  the 
instrument  relied  on  did  not  by  its  terms  exonerate  the  defendant 
from  an  indebtedness  for  which  action  was  brotight  under  the 
statute,  such  effect  could  not  be  given  to  it  by  evidence  aliunde. 
Abbott  V.  Boyce,  20  St.  Eep.  694.    A  release  of  a  judgment  recov- 
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ered  against  one  of  two  joint  and  several  debtors  without  service  of 
the  other,  necessarily  releases  the  other,  although  it  would  be  other- 
wise if  a  release  of  the  liability  of  the  one  served.  Coonley  v. 
Wood,  36  Hun,  559.  In  23  Abb.  N.  C,  at  page  194,  will  be  found 
a  note  on  release  of  one  of  several  debtors,  followed  by  precedents 
for  releases  in  such  cases. 

A  judgment  against  some  one  of  several  joint  contractors  dis- 
charges the  rest  and  is  pleadable  by  them  in  bar  of  an  action  on  the 
original  promise.  Sinclair  v.  Hollister,  16  Supp.  529,  41  St.  Rep. 
349.  In  an  action  against  two  jointly  sued,  recovery  may  be  had 
against  one  if  his  individual  liability  be  made  out.  Owen  v. 
Cornier,  33  St.  Rep.  144,  11  Supp.  352,  citing  Brunshell  v.  James, 
11  F.  Y.  294.  Where,  in  an  action  on  a  joint  liability  for  goods 
sold,  the  proof  showed  only  the  admission  of  liability  by  one 
defendant,  he  disputing  the  amount  due,  it  was  held  that  a  nonsuit 
was  proper.  Martin  v.  Crehan,  15  Supp.  449,  39  St.  Rep.  652, 
distinguishing  Brumskell  v.  James,  11  N.  Y.  294.  Release  of  one 
of  two  parties  jointly  liable  for  negligence,  operates  to  discharge 
the  other  notwithstanding  proof  of  a  rescission  of  the  release  not 
followed  by  a  return  of  note  taken  upon  the  settlement.  Newman 
V.  Stuchey, 10  Supp.  760,  32  St.  Rep.  876. 

Where  one  of  two  joint  debtors  removed  from  and  continues  to 
reside  out  of  the  State,  the  running  of  the  statute  of  limitations 
against  the  claim  is  suspended  as  to  him,  but  not  as  to  the  debtor 
who  remains  within  the  State.  Brewster  v.  Bates,  81  Hun,  294,  30 
Supp.  780.  In  an  action  against  one  of  several  joint  contractors 
to  recover  for  services,  if  defendant  fails  to  take  advantage  by 
demurrer  or  answer  of  the  non-joinder  of  his  co-contractor,  a 
recovery  may  be  had.  Douglas  v.  Leonard,  17  Supp.  591,  reversing 
14  Supp.  274. 

While  a  judgment  may  be  entered  against  two  or  more  persons 
upon  service  of  a  summons  where  they  become  jointly  liable  on 
contract,  such  a  judgment  cannot  be  entered  in  an  action  to  restrain 
an  infringement  of  a  trade-mark.  The  court  has  no  power  in  such 
an  action  to  try  any  question  against  the  person  not  served  and 
appearing,  or  to  find  that  he  is  a  partner  with  the  person  served. 
SeigeH  v.  Abhott,  42  St.  Rep.  788. 

In  Seifke  v.  Minden,  40  Misc.  631,  83  Supp.  71,  Gildersleeve, 
J.,  discusses  the  provisions  of  §§  1942  and  1946,  holding  that  they 
are  closely  related  to  §  1278,  and  that  the  narrow  and  literal 
Actions,  Vol.  1  —  54 
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construction  of  a  remedial  statute  intended  to  abrogate  the  harsh 
and  technical  rule  of  common  law,  which  frequently  operated  to 
defeat  a  just  claim,  would  practically  nullify  the  statute.  Any 
attempt  to  mitigate  the  severely  rigid  and  technical  rule  of  the 
common  law  on  the  subject  of  the  merger  and  extinguishment  of 
joint  obligations  which  does  not  include  the  abolition  of  the 
distinction  between  a  debt  in  the  form  of  a  judgment  and  one  not 
in  judgment  would  fall  far  short  of  its  purpose. 

Under  the  provisions  of  this  section  the  mere  payment  by  one 
partner  of  his  part  of  the  liability  upon  notes  of  the  firm  does  not 
discharge  the  other  partner  from  his  share  of  the  indebtedness. 
Kaplan  v.  Shapiro,  54  Misc.  609,  citing  and  following  Siefke  v. 
Minden,  40  Misc  631,  in  construction  of  §  1942. 

In  Booth  Bros.  v.  Baird,  83  App.  Div.  495,  82  Supp.  432,  it 
was  held  that  the  provision  of  §  1942,  that  the  discharge  of  one 
joint  debtor  does  not  impair  the  right  of  action  against  another, 
unless  such  an  intent  appears  affirmatively,  operates  in  such  a  way 
as  that  plaintiffs  do  not,  upon  the  facts  stated,  lose  their  cause  of 
action. 

A  judgment  in  favor  of  the  defendant,  in  an  action  against  one 
of  the  members  of  a  firm  upon  a  partnership  debt,  is  not  a  bar 
to  a  subsequent  action  upon  such  claim  against  both  co-partners, 
unless  a  release  is  executed  by  the  creditor  to  the  partner  making 
a  separate  composition  of  a  firm  debt,  such  partner  remains  liable 
for  the  whole  debt  in  an  action  to  recover  it.  McCormick  v. 
Barton,  19  Misc.  625,  44  Supp.  393. 

Where  the  plaintiff,  in  an  action  brought  against  the  members 
of  a  co-partnership  which  had  never  been  dissolved,  to  recover  rent 
of  premises  hired  by  them,  executes  and  delivers  to  one  of  the 
co-partners,  in  consideration  of  his  appearing  at  the  trial,  a  release 
under  seal  of  and  from  all  claims  against  him  individually  and  as 
co-partner  upon  the  obligation  in  suit,  such  release  operates  to 
discharge  the  other  co-partners.  Finch  v.  Simon,  61  App.  Div. 
139,  70  Supp.  361. 

A  release  executed  by  a  person  who  had  recovered  a  judgment 
against  all  of  the  members  of  the  firm  upon  a  partnership  transac- 
tion to  one  of  the  judgment  debtors,  under  §  1942,  applies  to 
the  interest  in  the  firm  assets  as  well  as  to  the  individual  prop- 
erty of  such  judgment  debtor,  and  after  the  execution  of  such 
release  an  assignee  of  the  judgment  taking  the  same  with  knowl- 
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edge  of  the  release  is  not  entitled  to  have  a  receiver  appointed  of 
the  property  acquired.  Hunter  v.  Hunter,  67  App.  Div.  470,  73 
Supp.  886. 

The  decisions  of  the  Court  of  Appeals  are  in  accord  with  the 
English  rule  and  in  harmony  with  the  statute  in  reference  to  joint 
debtors.  They  give  force  and  effect  to  the  intention  of  the  parties 
to  the  instrument.  It  is  a  more  just  and  the  wiser  and  safer  rule. 
Where  the  release  contains  no  reservation  it  operates  to  discharge 
all  the  joint  feasors,  but  where  the  instrument  expressly  reserves 
the  right  to  pursue  the  others,  it  is  not  technically  a  release,  but  a 
covenant  not  to  sue,  and  they  are  not  discharged.  Gilbert  v. 
Finch,  173  IST.  Y.  455,  affirming  72  App.  Div.  38,  76  Supp.  143. 

The  relation  of  principal  and  surety  exists  between  an  owner  of 
real  property,  personally  liable  on  a  bond  secured  by  mortgage 
upon  the  property,  and  his  grantee  who  assumes  payment  of  the 
mortgage,  and  consequently  where  the  assignee  of  a  deficiency 
judgment  recovered  upon  the  foreclosure  of  the  mortgage,  is  paid 
that  judgment  by  such  a  grantee  and  satisfies  it,  the  assignee  can- 
not again  recover  its  amount  of  the  grantor,  since  deceased,  and  a 
judgment  debtor  in  the  same  judgment,  provided  the  said  assignee 
had  notice  of  the  existence  of  the  relation  of  principal  and  surety. 

Such  a  satisfaction  is  not  a  compromise  of  a  joint  obligation 
within  §§  1942-1944,  as  the  obligation  is  not  joint.  Matter  of 
Browne,  35  Misc.  363,  71  Supp.  1034. 

ARTICLE    IV. 

ACTION  AGAINSir  PEESONS   ENGAGED   IN  TBANSPOETATION. 

§    1945. 

§  1945.   Action  against  persons  engaged  in  transportation. 

In  an  action  brought  against  one  or  more  persons,  engaged  as  a  joint-stock 
association,  partnership,  or  otherwise,  in  the  periodical  transportation  of  pas- 
sengers or  property,  an  objection  to  any  of  the  proceedings  cannot  be  taken,  by 
a  person  properly  made  a  defendant,  on  the  ground  that  the  plaintiff  had 
joined  with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him  in  that 
business,  or  on  the  ground  that  the  plaintifT  has  failed  so  to  join  with  a 
person  so  jointly  engaged;  unless  the  persons  so  engaged  have,  at  least  thirty 
days  before  the  commencement  of  the  action,  filed  in  the  clerk's  oflBce  of  each 
county,  in  which  they  transport  passengers  or  property,  a  statement  showing 
the  names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for  the  purposes 
Bpecifled  in  this  section,  as  against  the  persons  filing  it,  until  thirty  days 
after  filing,  in  like  manner,  a  new  statement,  showing  a  change  of  interest. 
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ARTICLE    V. 

ACTIONS   AGAIITST   AND   BETWEEN   PARTNERS. 

§  1946.    When  partner  not  sued  remains  liable,  852. 

§  1947.   Continuance  of  partnership  business  during  action  for  accounting, 
etc,  852. 

§   1946.   When  partner  not  sned  remains  liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been  joined  as  defend- 
ants in  an  action  upon  a  partnership  liability,  and  final  judgment  has  been 
taken  against  the  persons  made  defendants  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsatisfied,  may  maintain  a  separate  action  upon  the  same 
demand,  against  each  omitted  partner,  setting  forth  in  the  complaint  the  facts 
specified  in  this  section,  as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

§  194:7.  Continuance  of  partnership  business  during  action  for 
accounting,  etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  accounting  between 
partners,  or  affecting  the  continued  prosecution  of  the  business,  the  court  may, 
in  its  discretion,  by  order,  authorize  the  partnership  business  to  be  continued, 
during  the  pendency  of  the  action  by  one  or  more  of  the  partners,  upon  their 
executing  and  filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with 
such  sureties  as  the  order  prescribes,  to  the  effect  that  they  will  obey  all  orders 
of  the  court,  in  the  action,  and  perform  all  things  which  the  judgment  therein 
requires  them  to  perform.  The  court  may  impose  such  other  conditions  as  it 
deems  proper,  and  it  may,  in  its  discretion,  at  any  time  thereafter  require  a 
new  undertaking  to  be  given.  The  court  may  also  ascertain  the  value  of  the 
partnership  property,  and  of  the  interest  of  the  respective  partners  by  a  refer- 
ence or  otherwise,  and  may  direct  an  accounting  between  any  of  the  partners; 
and  the  judgment  may  make  such  provision  for  the  payment  to  the  retiring 
partners,  for  their  interest,  and  with  respect  to  the  rights  of  creditors,  the 
title  to  the  partnership  property,  and  otherwise,  as  justice  requires,  with  or 
without  the  appointment  of  a  receiver,  or  a  sale  of  the  partnership  property. 

The  common-law  rule  that,  in  an  action  against  several  defend- 
ants upon  an  alleged  joint  contract,  the  plaintiff  must  fail  unless 
he  establishes  the  joint  liability  of  all  the  defendants,  is  no  longer 
the  rule  of  procedure  in  this  State.  Stedeher  v.  Barnard,  102 
]Sr.  Y.  327.  Where  the  holder  of  a  joint  promissory  note,  prior  to 
the  Code  of  Civil  Procedure,  took  judgment  by  confession,  for  the 
whole  amount,  against  one  of  the  makers,  held,  that  the  liability 
of  the  other  makers  was  discharged  by  the  judgment,  the  note  as  to 
all  having  been  merged  therein.     Candee  v.  Smith,  93  N.  Y.  349. 

Section  1947  is  stated  by  Mr.  Throop  to  have  been  added  during 
the  progress  of  the  Code  through  the  legislature.  This  scarcely 
serves  to  explain  the  incongruity  of  a  single  section  relating  to 
actions  between  partners,  which  does  not  seem  at  all  appropriate 
here,  and  which  is  entirely  inadequate  to  give  the  practice  in  those 
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cases,  the  more  especially  as  it  gives  no  new  remedy.  It  was  held 
before  the  enactment,  that  in  an  action  for  the  dissolution  of  a 
co-partnership,  it  was  also  a  matter  of  course  to  grant  an  injunction 
and  appoint  a  receiver.  McEncroe  v.  Decker,  58  How.  250.  And 
in  McElvy  v.  Lewis,  76  IST.  Y.  373,  it  was  held,  that  where,  in  a 
co-partnership  agreement,  no  time  is  named  for  its  continuance 
and  no  provision  made  for  the  settlement  of  its  concerns  upon 
dissolution,  it  is  dissoluble  at  the  will  of  either  of  the  partners. 
An  action  is  maintainable  for  that  purpose  and  the  appointment 
of  a  receiver  therein  is  proper. 

Under  §  1947  it  was  held  in  Alford  v.  Berkele,  29  Hun,  633, 
that  in  an  action  brought  by  one  partner  against  his  co-partners  to 
procure  a  dissolution  of  the  co-partnership,  the  court  may,  upon 
the  application  of  the  plaintiff,  and  the  appearance  of  the  resident 
partners,  appoint  a  receiver  of  the  firm  assets  without  notice  to 
one  of  the  defendant  partners,  who  is  a  non-resident.  In  an  action 
to  close  up  the  affairs  of  a  partnership,  brought  by  the  survivor 
where  the  judgment  directs  the  sale  of  personal  property  at  a  place 
where  the  presence  of  the  property  is  impracticable,  the  judgment 
is  conclusive  upon  the  parties,  and  as  to  them  the  fact  that  the 
property  was  not  present  does  not  affect  the  validity  of  the  sale. 
mtderx.  Eckert,  93  N.  Y.  367.  A  dissolution  is  the  most  far-reach- 
ing remedy  between  partners,  and  a  court  of  equity  will  not  force 
partners  into  a  dissolution,  if  justice  can  be  done  without  resorting 
to  this  extreme  measure.  Berolzheimer  v.  Strauss,  51  Super.  Ct. 
96.  In  an  action  for  a  co-partnership  accounting,  it  is  necessary  to 
first  ascertain  whether  a  co-partnership  existed ;  if  so,  how  the  firm 
stands  as  to  general  creditors  as  to  assets ;  then  what  each  partner 
is  entitled  to  charge  against  the  other ;  and  lastly,  to  apportion  be- 
tween them  the  profits  to  be  divided  or  losses  to  be  made  good,  and 
ascertain  what,  if  anything,  any  partner  should  pay  to  another,  in 
order  that  all  cross-claims  may  be  settled.  McCall  v.  Moschcowitz, 
10  Civ.  Pro.  E.  107.  An  action  for  a  partnership  accounting, 
where  the  articles  are  under  seal,  is  not  barred  until  twenty  years. 
Dwinelh  v.  Edy,  66  How.  328.  A  partnership  formed  for  a 
particular  purpose  must  continue  till  that  purpose  is  effected, 
wiless  some  recognized  cause  exists  for  dissolution.  Huhbell  v. 
Bukler,  43  Hun,  82. 

Section  1946  refers  only  to  an  action  for  partnership  liability 
and  is  not  applicable  where  the  complaint  in  an  action  negatives 
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the  idea  of  any  partnership  liability,  and  is  framed  upon  the 
theory  that  defendant  was  the  individual  purchaser  of  the  goods. 
N.  Y.  Fastener  Go.  v.  Wilatus,  65  App.  Div.  467,  73  Supp.  67. 

Although  irreconcilable  differences  exist  between  partners,  the 
court  will  not  appoint  a  receiver  and  grant  an  injunction  where  it 
appears  that  the  firm  is  solvent,  members  responsible,  etc.  The 
court  will,  however,  direct  the  business  to  be  continued  under 
§  1947,  where  the  defendant  partners  give  to  the  plaintiff  proper 
security.    Philipp  v.  Von  Raven,  26  Misc.  552,  57  Supp.  701. 

The  court  holds  that  the  power  conferred  by  §  1947  finds  a  most 
proper  occasion  for  its  exercise  in  this  case  which  plainly  falls 
within  the  class  of  cases  which  the  legislature  had  in  mind  in 
enacting  the  section. 

In  Bernheimer  v.  Schmid,  36  Misc.  456,  73  Supp.  767,  the 
decision  states  that  this  section  has  in  no  way  abridged  the  power 
of  the  court  to  appoint  a  receiver  where  a  trial  has  been  had. 
Affirmed,  71  App.  Div.  244,  75  Supp.  899. 
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JUDGMENT  CREDITORS  ACTION. 

§§  1871-1879. 

The  number  of  actions  brouglit  in  the  State  courts  was  very 
materially  lessened  by  the  passage  of  the  Bankruptcy  Act  by  Con- 
gress in  1898.  That  act,  §  67,  subd.  e,  provides,  among  other 
things,  that,  "All  conveyances,  transfers  or  incumbrances  of  his 
property  made  by  a  debtor  at  any  time  within  four  months  prior 
to  the  filing  of  the  petition  against  him,  and  while  insolvent,  which 
are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  State,  Territory  or  District  in  which  such  property  is 
situate,  shall  be  deemed  null  and  void  under  this  act  against  the 
creditors  of  such  debtor  if  he  be  adjudged  a  bankrupt,  and  such 
property  shall  pass  to  the  assignee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bankrupt." 

In  1903,  however,  the  section  was  amended  by  adding  the  words, 
"For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as 
hereinbefore  defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction." 

This  amendment  confers  jurisdiction  to  set  aside  fraudulent  con- 
veyances in  a  large  class  of  cases  upon  the  State  courts.  The  effect 
of  the  amendment  is  considered,  Collier  on  Bankruptcy  (6th  ed.), 
563. 

In  Moore  on  Fraudulent  Conveyances  and  Creditors'  Remedies 
(1908),  the  subject  of  fraudulent  transfers  and  creditors'  remedies 
in  the  Federal  and  State  courts  is  very  fully  considered  and  sup- 
ported by  a  wide  range  of  authorities  in  both  jurisdictions. 

Article. 

I.  Wheh  action  can  be  maintained,  857. 

Subd.  I.  Nature  and  scope  of  action,  ie^'] . 

§  3343-  Subd.  14.  Miscellaneous  general  definitions  and  rules 
of  construction.  857. 
Subd.  2.  Action  under  the  code,  862. 

§  187 1.    When  judgment  creditor  may  bring  action,  862. 

§  1872.    To  what  county  execution  must  have  issued,  862. 
Subd.  3.  Action  in  aid  of  execution,  873. 
Subd.  4.  Action  under  equity  powers  of  the  court,  875. 
Subd.  5.  Action  in  aid  of  attachment,  877. 
r8551 
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Akticlb. 

I,  When  action  can  be  maintained  —  Continued. 

Subd.  6.  Action  by  assignees,  receivers,  etc.,  878. 

§232.  Real  property  law.     Disaffirmance  of  fraudulent  act 

by  executors  and  others,  878. 
§      7.  Personal  Property  law.      Disaffirmance  of  fraudu- 
lent acts  by  executors  and  others,  879. 

n.  Fbattdulent  conveyances  and  tbansfebs,  887. 

Subd.  I.  Essential  elements  of  fraudulent  conveyances,  887. 

Subd.  2.  Voluntary  conveyances,  888. 

Subd.  3.  Knowledge  of  fraud  by  grantee,  890. 

Subd.  4.  Consideration  as  affecting  legality  of  transfer,  892. 

Subd.  5.  Fraudulent  intent  and  knowledge,  896. 

III.  Pabties,  916. 

Subd.  1.  Parties  plaintiff ,  916. 
Subd.  2.    Parties  defendant,  921. 

IV.  Pleadings,  925. 

Subd.  I.   Complaint,  925. 
^a^(/.  2.  Answer  and  defences,  938. 
v.  Mat  TEES  or  pbactice,  939. 

§  1878.   How  discovery  may  be  compelled,  939. 

VI.  Evidence,  945. 
VII.  Injunction  and  beceiveb,  951. 

§  1876.   Injunction  may  be  issued,  951. 
§  1877.  Receiver  may  be  appointed,  951. 

vm,  Judgment,  its  fobm  and  efeect,  955. 

§  1873.    What  property  may  be  reached,  955. 

§  1874.  Interest  of  judgment  debtor  in  land  contract  may  be 

reached,  955. 
§  1875.  Id.;  how  applied,  955. 
§  1879.   Application  of  this  article  ;  what  property  cannot  be 

reached,  955. 

BEC.                    CODE   SECTIONS   AND   WHERE   FOUND.      ^j.  page. 

1871.  When  judgment  creditor  may  bring  action 1  862 

1872.  To  what  county  execution  must  have  iasued 1  862 

1873.  What  property  may  be  reached 8  955 

1874.  Interest  of  judgment-debtor  in  land  contract  may  be  reached.  8  955 

1875.  Id. ;    how   applied 8  955 

1876.  Injunction   may   be   issued 7  951 

1877.  Receiver  may  be  appointed 7  951 

1878.  How  discovery  may  be  compelled 5  939 

1879.  Application  of  this  article;  what  property  cannot  be  reached.  8  955 
3343.  Subd.    14.     Miscellaneous   general   definitions   and   rules   of 

construction   1  857 

PRECEDENTS.                                    ABT.  page. 
Complaint  asking  for  appointment  of  receiver  and  injunction....       4  929 
Complaint  to  set  aside  assignment  and  conveyances  and  for  re- 
ceiver and  injunction 4  932 

Complaint  by  creditor  under  §  232,  Heal  Property  Law 4  938 

Judgment   appointing   receiver 8  974 
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AKTIOLE    I. 

WHEN   ACTION  CAN   BE  MAINTAINED. 

Subd.  I.  Nature  and  scope  of  action,  857. 
§  3343-   S^^'^-  ^4-   Miscellaneous  general  definitions  and  rules  of  con- 
struction, 857. 
Subd.  2.   Action  under  the  code,  862. 
8  187 1.    When  judgment  creditor  may  bring  action,  862. 
§  1872.    To  what  county  execution  must  have  issued,  862. 
Subd.  3.  Action  in  aid  of  execution,  873. 
Subd.  4.  Action  under  equity  powers  of  the  court,  875. 
Subd.  5.  Action  in  aid  of  cittachment,  877. 
Subd.  6.  Action  by  assignees,  receivers,  etc.,  878. 
§  232.  Real  property  law.     Disaffirmance  of  fraudulent  act  by  execu- 
tors and  others,  878. 
§      7.  Personal  property  law.     Disaffirmance  of  fraudulent  acts  by 
executors  and  others,  879. 

Sub.  1.     Nature  and  Scope  of  Action.     §  3343,  Sub.  14. 

§  3343.  Sub.  14.  A  "  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  any 
other  action,  brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

The  codifiers'  note  to  the  sections  treated  in  this  chapter  is  as 

follows : 

"The  provisions  of  the  revised  statutes  did  not  supersede  the  ancient  juris- 
diction of  the  court  of  chancery  to  aid  judgment-creditors,  which  extended  to 
many  eases  not  embraced  in  those  provisions.  Consequently  no  attempt  has 
been  made  in  this  article  to  define  by  statute  the  cases  in  which  actions  of 
that  character  may  be  maintained,  or  to  regulate  the  proceedings  peculiar  to 
them.  Various  sections  of  this  act  preserve,  in  the  absence  of  positive  abroga- 
tion, the  ancient  equitable  jurisdiction  of  the  courts ;  and  the  former  mode  of 
exerciaing  it  when  there  are  no  statutory  directions  to  the  contrary.  *  ♦  ♦ 
This  article,  therefore,  contains  only  the  provisions  of  the  revised  statutes 
relating  to  creditor's  bills  adapted  to  the  modern  practice  with  a  few  addi- 
tional provisions  chiefly  intended  to  render  the  statute  more  definite,  and  to 
harmonize  the  proceedings  thereunder  with  the  special  proceedings  in  aid  of 
an  execution  regulated  by  chapter  17,  title  12,  post." 

Creditor's  bills  are  bills  in  equity,  filed  by  creditors  for  the  pur- 
pose of  collecting  their  debts  out  of  the  real  or  personal  property  of 
the  debtor,  under  circumstances  in  which  the  process  of  execution 
at  common  law  could  not  afford  relief;  it  is  a  very  ancient  jurisdic- 
tion, but  for  its  exercise  the  debt  must  be  clear  and  undisputed 
and  there  must  exist  some  special  circumstance  requiring  the  inter- 
position of  the  court  to  obtain  possession  of  and  apply  the  property ; 
unless  the  suit  relate  to  the  estate  of  a  deceased  person,  the  debt 
irast  he  established  by  some  judicial  proceeding,  and  it  must 
generally  be  shown  that  legal  means  for  its  collection  have  been 
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exhausted.     American  &  English  Encyc.  of  Law,  vol.  4,  page  573. 

A  creditor's  bill  has  been  defined  to  be  a  bill  by  which  a  cred- 
itor seeks  to  satisfy  his  debt  out  of  some  equitable  estate  of  the 
debtor  which  is  not  liable  to  levy  and  sale  under  execution  at  law, 
or  out  of  some  property  which  has  been  put  beyond  the  reach  of 
the  ordinary  process.    Cyc.  of  Law  and  Proc,  vol.  12,  page  5. 

It  is  a  very  familiar  head  of  equity  jurisdiction  to  set  aside,  at 
the  suit  of  the  judgment  creditor,  conveyances  by  the  debtor,  which 
have  been  interposed  to  defraud  such  creditor,  and  which,  if  al- 
lowed to  stand,  would  embarrass  his  remedy.  Hendricks  v. 
Robinson,  2  Johns.  Ch.  283 ;  McCullough  v.  Colby,  5  Bosw.  477 ; 
North  Am.  Fire  Ins.  Co.  v.  Graham,  5  Sandf.  197;  Edmeston  v. 
Hyde,  1  Paige,  637. 

It  is  said  in  Bergen  v.  Carman,  79  E".  Y.  153,  that  it  is  well 
settled  that  where  a  debtor  has  made  a  fraudulent  conveyance  of 
his  real  estate,  a  subsequent  judgment  creditor  may  proceed  to 
sell  under  his  execution,  arid  the  purchaser  will  have  the  right  to 
impeach  the  conveyance  in  an  action  at  law  to  recover  the  prem- 
ises. He  may,  but  he  is  not  bound  to  file  a  bill  to  set  aside  the 
conveyance,  and  the  cases  of  Lamont  v.  Cheshire,  65  N.  Y.  30,  and 
Bockes  V.  Lansing,  74  N.  Y.  437,  are  said  not  to  be  in  conflict 
with  that  position;  the  latter  case  holds  that  it  is  only  where  an 
instrument  on  its  face  purports  to  convey  title  paramount  to  that 
of  the  party  seeking  relief  that  an  action  will  lie  to  set  aside  such 
instrument. 

Judgment  creditors  having  a  lien  on  land  which  their  creditors 
have  fraudulently  transferred  may  enforce  it  by  a  sale  of  the  land 
under  execution,  or  sue  in  equity  to  have  the  transfers  made  de- 
clared void  and  to  compel  an  accounting  by  the  fraudulent  trans- 
ferees to  the  extent  of  the  judgment.  Hillyer  v.  LeRoy,  179  N.  Y. 
369,  modifying  84  App.  Div.  129,  82  Supp.  80. 

It  is  said  by  the  chancellor  in  Bech  v.  Burdett,  1  Paige  Ch.  305, 
at  308,  that,  "  There  are  two  classes  of  cases  where  a  plaintiff  is 
permitted  to  come  into  this  court  for  relief,  after  he  has  proceeded 
to  judgment  and  execution  at  law  without  obtaining  satisfaction 
of  his  debt.  In  one  case  the  issuing  of  the  execution  gives  to  the 
plaintiff  a  lien  upon  the  property,  but  he  is  compelled  to  come 
here  for  the  purpose  of  removing  some  obstruction  fraudulently 
or  inequitably  interposed  to  prevent  a  sale  on  the  execution.  In 
the  other,  the  plaintiff  comes  here  to  obtain  satisfaction  of  his 
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debt  out  of  property  of  the  defendant,  which  cannot  be  reached  by 
execution  at  law.  In  the  latter  case  his  right  to  relief  here  de- 
pends upon  the  fact  of  his  having  exhausted  his  legal  remedies, 
without  being  able  to  obtain  satisfaction  of  his  judgment."  This 
was  the  rule  in  chancery  before  the  Code. 

Proceedings  by  way  of  creditor's  bill  as  now  regulated  by  our 
law  and  practice  are  generally  of  two  kinds ;  the  first,  where  it  is 
alleged  that  the  debtor  has  equitable  assets  which  cannot  be  reached 
by  an  execution.  In  such  case  an  execution  must  be  issued  upon 
the  judgment,  for  the  purpose  of  making  the  amount  from  the 
property  of  the  debtor  liable  to  execution,  if  such  can  be  found, 
and  returned  unsatisfied  if  none  can  be  found.  This  is  a  necessary 
prehminary.  All  the  cases  agree  that  no  such  bill  can  be  sustained 
until  the  remedy  at  law  has  been  exhausted  by  the  return  of  an 
execution  unsatisfied.  The  second  class  is  based  upon  the  allega- 
tion that  the  debtor  possesses  property  which  in  its  nature  is  liable 
to  seizure  and  sale  upon  execution,  but  that,  by  fraudulent  incum- 
brances upon  the  same,  execution  cannot  be  enforced.  The  aid 
of  the  Court  of  Chancery  is,  therefore,  invoked  to  remove  the 
incumbrances,  that  the  process  of  law  may  be  effectually  enforced. 
In  such  case  it  is  indispensable  that  the  execution  should  have  been 
issued,  but  not  that  it  should  have  been  returned.  Its  return  would 
be  fatal  to  the  relief  sought-  Mechanics  &  Traders'  Bank  of 
Jersey  City  v.  Dakin,  51  N.  Y.  519,  Commission  of  Appeals,  1873. 

It  seems  the  only  class  of  cases  in  which  a  creditor's  bill  can  be 
sustained  are  two;  first,  after  the  return  of  an  execution  wholly 
unsatisfied ;  second,  while  execution  is  outstanding  in  aid  of  it  to 
remove  obstructions.  Bowe  v.  Arnold,  31  Hun,  256 ;  citing  Ballou 
V.  Jones,  13  Hun,  629 ;  Thurher  v.  Bland,  50  N.  Y.  80 ;  Fox  v. 
Moyer,  54  N.  Y.  125 ;  Adsit  v.  Butler,  87  IST.  Y.  585.  Judgment 
creditors,  in  pursuing  their  remedy  against  lands  alleged  to  have 
been  fraudulently  conveyed,  have  their  choice  of  three  several 
proceedings.  They  may  sell  the  premises  by  execution  on  the 
judgment,  and  leave  the  purchaser,  after  his  title  shall  have 
become  perfect  by  a  deed  from  the  sheriff,  to  contest  the  validity  of 
the  defendant's  title  in  an  action  of  ejectment ;  or,  secondly,  they 
may  issue  their  execution  and  bring  their  action  to  remove  the 
fraudulent  obstruction,  and  await  the  result  of  the  action  before 
selling  the  property;  or,  thirdly,  they  have  the  right,  upon  the 
return  of  an  execution  unsatisfied,  to  bring  an  action  in  the  nature 
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of  a  creditor's  bill  to  have  the  conveyance  of  defendant  alleged 
fraudulent  as  against  their  judgment,  and  the  lands  sold  by  a 
receiver,  or  other  officer  of  the  court,  and  the  proceeds  applied 
to  the  satisfaction  of  the  judgment,  as  equitable  interest  and 
things  in  nature  of  a  judgment  debtor  are  reached  and  applied  to 
the  satisfaction  of  judgments  against  them.  EricJcson  v.  Quinn, 
15  Abb.  (N.  S.)  166,  Court  of  Appeals,  1872,  citing  Chautauqua 
County  Bank  v.  White,  6  IST.  Y.  236. 

The  Court  of  Chancery  had  power,  under  a  bill  filed  by  a  judg- 
ment creditor  for  the  purpose  of  setting  aside  a  fraudulent  con- 
veyance of  the  debtor's  land,  to  direct  a  conveyance  and  order  the 
lands  sold  by  a  receiver.  The  provisions  of  the  Revised  Statutes 
apply  only  to  creditors'  bills,  so  called,  where  the  only  claim  to 
relief  is,  that  the  remedy  at  law  is  exhausted,  and  they  leave  un- 
touched the  common-law  powers  of  the  Court  of  Chancery  in  refer- 
ence to  fraudulent  conveyances.  Chautauqua  County  Bank  v. 
White,  6  ISr.  Y.  236 ;  s.  c,  19  K  Y.  369. 

But  in  Adsit  v.  Butler,  8Y  N.  Y.  585,  it  is  held  that  even  in  such 
a  case,  in  accordance  with  the  uniform  practice  of  the  Court  of 
Chancery,  the  plaintiff  must  establish  that  an  execution  has  been 
issued  on  the  judgment  and  returned  unsatisfied,  or  that  it  is  still 
outstanding.  There  are  two  sorts  of  creditors'  bills  known  to  our 
jurisdiction,  the  one  the  statutory  bill  in  aid  of  the  creditor  who 
has  exhausted  his  remedy  at  law,  the  other  not  depending  upon  the 
statute,  brought  for  the  administration  of  assets  to  reach  property 
fraudulently  disposed  of,  held  in  trust,  etc.  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  58. 

Upon  a  review  of  all  the  authorities  on  the  subject,  Bishop,  in 
his  work  on  insolvent  debtors,  deduces  the  following  principle  at 
page  330 :  "  It  will  be  observed,  therefore,  that  the  remedy  of 
judgment  debtors  in  equity  is  three-fold:  First,  as  against  leviable 
assets  he  may  maintain  an  action  in  aid  of  the  execution ;  second, 
he  may  maintain  an  action  under  the  Code  for  discovery  and  for 
the  satisfaction  of  his  judgment  out  of  the  property  of  the  judg- 
ment debtor  so  discovered  or  reached ;  third,  he  may  proceed  as  in 
a  creditor's  action  under  the  inherent  powers  of  a  court  of  equity." 
It  must  be  added,  however,  that  as  to  the  third  remedy  above 
named,  it  is  exceedingly  dangerous  to  proceed  until  after  execution 
is  returned  unsatisfied  unless  a  case  arises  where  it  is  impossible  to 
procure  the  return  of  an  execution  unsatisfied,  or  one  which  falls 
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within  the  rules  laid  down  in  some  one  of  the  reported  decisions 
of  the  courts.  This  more  particularly  in  view  of  the  rule  laid  down 
in  National  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.,  at  page 
241,  where  it  is  said :  "It  has  become  a  settled  law  in  this  State 
not  to  dispense  with  those  preliminary  proceedings  at  law,  although 
it  may  be  made  to  appear  by  evidence  that  no  benefit  could  result 
to  the  creditor  therefrom."  See,  also,  Frothingham  v.  Hodenpyl, 
135  K  y.  630. 

The  power  of  a  court  of  equity  to  take  jurisdiction  of  a  judg- 
ment creditor's  action  is  not  limited  to  the  particular  creditor's 
action  specified  in  §§  1871,  1879,  nor  to  those  in  which  a  question 
of  fraud  is  involved.  Where  the  property  of  a  corporation  is 
illegally  seized  under  attachment  issued  in  actions  brought  against 
an  individual,  the  court  will  entertain  an  action  by  a  judgment 
creditor  to  set  aside  such  levy  in  aid  of  the  outstanding  executions 
issued  upon  a  judgment  entered  against  the  corporation,  after  the 
levy  upon  a  warrant  of  attachment  was  made.  Stetson  v.  Hopper, 
60  App.  Div.  277,  70  Supp.  170.  The  court  cites  Koechl  v. 
Leibinger  &  Oehm  Brewing  Co.,  26  App.  Div.  579,  to  the  fact  that 
the  jurisdiction  of  a  court  of  equity  is  not  circumscribed,  exactly 
defined  nor  entirely  limited  by  the  provisions  of  the  Code,  and 
these  are  actions  which  a  court  of  equity  may  entertain  outside  of 
those  provided  for  by  the  Code. 

The  court  also  cites  Creteau  v.  Foote  &  Thorn  Glass  Co.,  54 
App.  Div.  168,  and  cases  cited  therein,  where  it  is  held,  with  refer- 
ence to  the  judgment  creditor's  action,  "  such  an  action  can  be 
maintained  where  an  execution  is  outstanding  against  a  corporation 
and  where  the  corporation,  by  assignments  or  transfers  of  its 
property,  has  placed  an  obstacle  in  the  way  of  the  creditor's  en- 
forcing the  execution,  and  is  not  governed  by  the  provisions  of  the 
Code  relating  to  judgment  creditors'  action."  (See  §  1879,  Art. 
III.) 

After  a  recovery  of  a  judgment,  the  judgment  debtor,  without 
consideration,  mortgaged  his  land  in  another  State  to  a  third  party 
to  prevent  a  satisfaction  of  his  judgment  in  an  action  by  such 
creditor  in  the  State  in  which  the  land  was  situated.  The  judg- 
ment creditor  thereafter  brought  an  action  in  the  State  in  which 
the  judgment  was  obtained  to  declare  such  conveyance  fraudulent, 
on  personal  service  on  the  debtor  and  his  grantee,  and  to  compel 
the  satisfaction  of  the  judgment  and  restrain  the  debtor  from 
incumbering  his  land  pending  the  action  in  such  other  State. 
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Held,  that  equity  had  jurisdiction  of  the  action.  Kirdahi  v. 
Basha,  36  Misc.  715,  74  Supp.  383. 

Still  another  class  of  cases  is  provided  for  by  the  provisions  of 
the  Personal  Property  Law  and  Real  Property  Law  authorizing 
trustees  and  others  to  bring  an  action  for  the  benefit  of  creditors 
to  disaffirm  a  fraudulent  transfer  without  first  obtaining  judg- 
ment. Section  232,  Real  Property  Law,  and  §  7,  Personal  Prop- 
erty Law,  substituted  for  provisions  of  chapter  314,  Laws  of  1858. 

The  remedies  by  way  of  creditor's  bill,  therefore,  as  at  present 
existing  are:  First,  the  right  of  action  given  by  §  1871  upon 
return  of  execution  unsatisfied.  Second,  the  remedy  known  to 
practice  in  chancery  in  aid  of  an  execution  outstanding  in  order 
to  remove  difiiculties  preventing  satisfaction.  Third,  the  remedy 
in  equity  not  superseded  by  the  Code  which  may  be  invoked  where 
no  judgment  has  been  obtained  and  hence  no  execution  has  been 
issued.  Fourth,  the  remedy  given  by  statute  to  assignees,  re- 
ceivers, etc.,  which  specifically  dispenses  with  judgment  and  execu- 
tion. Fifth,  an  action  analogous  to  a  creditor's  bill  may  be  main- 
tained under  §  677  and  subd.  2,  §  655. 

Sub.  2.    Action  Under  the  Code.     §§  1871,  1872, 

§  1871.   When  judgment-creditor  may  bring  action. 

When  an  execution  against  the  propertj'  of  a  judgment-creditor,  issued  out 
of  a  court  of  record,  as  prescribed  in  the  next  section,  has  been  returned  wholly 
or  partly  unsatisfied,  the  judgment-creditor  may  maintain  an  action  against 
the  judgment-debtor,  and  any  other  person,  to  compel  the  discovery  of  any- 
thing in  action,  or  other  property  belonging  to  the  judgment-debtor,  and  of  any 
money,  thing  in  action,  or  other  property  due  to  him,  or  held  in  trust  for  hira ; 
to  prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof,  to  hira, 
or  to  any  other  person ;  and  to  procure  satisfaction  to  the  plaintiff's  demand, 
as  prescribed  in  the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  summoned  in  the 
original  action  is  made  a  defendant  in  an  action  brought  under  this  section, 
personal  property,  owned  by  him  jointly  with  the  defendants  summoned  or 
with  any  of  them,  may  be  applied  to  the  satisfaction  of  the  plaintiff's  demand 
as  prescribed  in  this  article. 

§   1873.   To  wh.at  conntj  ezccntion  mnst  have  issued. 

To  entitle  the  judgment-creditor  to  maintain  an  action  as  prescribed  in  the 
last  section,  the  execution  must  have  been  issued  as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judgment  debtor  is 
a  resident  of  the  State,  to  the  sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county  where 
he  has  an  office  for  the  regular  transaction  of  business  in  person;  or  if  he  has 
no  such  office  within  the  State,  to  the  sheriff  of  the  county  where  the  judgment- 
roll  is  filed,  unless  the  execution  was  issued  out  of  a  court  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case  it  must  have  been 
issued  to  the  sheriff  of  the  county  where  a  transcript  of  the  judgment  is  filed. 
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The  action  cannot  be  maintained  against  a  corporation.  Section 
1879.    See,  however,  cases  cited  under  that  section. 

Under  §  1871,  authorizing  suit  by  a  creditor  to  reach  assets  of 
his  debtor  in  possession  of  third  persons  after  the  return  unsatis- 
fied of  an  execution,  an  action  may  be  commenced  to  set  aside  a 
fraudulent  conveyance  by  a  judgment  debtor  on  the  return  of  an 
unsatisfied  execution,  without  further  attempt  to  collect  the  judg- 
ment.   Baker  v.  Potts,  73  App.  Div.  29,  76  Supp.  406. 

A  general  rule  established  by  the  cases  is  that  before  a  creditor 
seeking  to  subject  his  debtor's  property  to  the  payment  of  his  debt 
will  be  assisted  in  equity,  he  must  have  exhausted  the  remedies 
afforded  him  by  courts  of  law.  The  reasons  on  which  the  rule  is 
based  are :  ( 1 )  That  a  judgment  and  execution  returned  unsatis- 
fied are  the  best  evidences  of  the  debt;  (2)  that  legal  tribunals 
should  adjudicate  legal  claims.  Cyc.  of  Law  and  Proc,  vol.  12, 
page  6. 

A  simple  contract  creditor  cannot  maintain  an  action  to  set  aside 
as  fraudulent  a  conveyance  made  by  his  debtor,  and  where  more 
than  ten  years  have  elapsed  since  the  docketing  of  the  judgment, 
a  new  lien  upon  the  land  must  have  been  acquired,  by  the  levy 
of  an  execution  thereon,  to  enable  a  judgment  creditor  to  main- 
tain the  action.  Evans  v.  Hill,  14  Hun,  464.  The  debt  must  be 
ascertaiiied  by  judgment,  even  though  the  debtor  died  insolvent. 
Bamett  v.  Gould,  27  Hun,  366 ;  Allen  v.  Thurston,  53  N.  Y.  622 ; 
Estes  V.  Wilcox,  67  E".  Y.  264.  (See  statutory'  provisions.) 
A  creditor  cannot  have  a  transfer  set  aside  as  fraudulent  unless 
he  has  a  judgment.  Bishop  v.  Halsey,  3  Abb.  400 ;  Cropsey  v. 
McKinney,  30  Barb.  47;  Schnitzer  v.  Cohen,  7  Hun,  665; 
Eevhens  v.  Joel,  13  K  Y.  488;  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co., 
23  ]Sr.  Y.  357;  Dunlevy  v.  Tallmadge,  32  K  Y.  457;  Conner  v. 
Webber,  5  Week.  Dig.  457.  A  creditor  cannot  attack  a  transfer 
as  fraudulent  until  he  has  recovered  a  judgment  and  issued  execu- 
tion. Geery  v.  Geery,  63  N.  Y.  252 ;  Lichienberg  v.  Hertfelter, 
5  Civ.  Pro.  K.  426;  Adsit  v.  Butler,  87  K  Y.  585. 

If  there  is  no  judgment,  the  bill  to  set  aside  a  fraudulent  con- 
veyance cannot  be  maintained.  Bank  of  Rochester  v.  Emerson, 
10  Paige,  115.  But  it  is  not  necessary  that  the  judgment  should 
exist  prior  to  the  alleged  fraudulent  transfer.  National  Bank  of 
Rondout  V.  Dreyfus,  14  Week.  Dig.  160.  But  the  necessity  for 
docketing  cannot  be  dispensed  with  by  an  averment  that  the  de- 
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fendant  has  no  real  estate.  Youngs  v.  Morrison,  10  Paige,  325. 
An  action  in  the  nature  of  a  creditor's  suit  cannot  be  maintained 
by  a  creditor  of  an  extinct  corporation,  to  reach  funds  of  the  cor- 
poration, without  a  valid  judgment  and  execution,  or  without  first 
exhausting  his  remedy  against  the  corporation.  Sturges  v.  Van- 
derhilt,  73  N.  Y.  384.  But  if  a  corporation  has  been  dissolved, 
creditors  may  sue  a  stockholder  without  a  judgment  against  the 
corporation.    Hetzel  v.  Tannehill  Ins.  Co.,  4  Abb.  JST.  C.  40. 

In  order  to  authorize  a  creditor  of  a  firm  to  maintain  an  action 
against  it,  to  recover  money  or  choses  in  action  transferred  by  him 
to  the  firm,  a  judgment  must  first  have  been  obtained  against  the 
firm,  and  execution  returned  unsatisfied.  Bell  v.  Merrifield,  28 
Hun,  219.  But  any  creditor  of  an  insolvent  limited  partnership 
may,  without  judgment  or  execution,  maintain  an  action  to  restrain 
the  partners  from  disposing  of  the  property  contrary  to  law  and  for 
a  receiver.  Whiicomb  v.  Fowler,  7  Abb.  E".  C.  295.  A  firm  cred- 
itor with  a  judgment  against  one  partner,  on  a  guaranty  of  the  firm 
debt,  cannot  maintain  a  creditor's  suit  till  he  has  a  judgment 
against  the  other  partner.    Lewishon  v.  Drew,  15  Hun,  467. 

A  complaint  cannot  be  maintained  as  a  creditor's  bill  to  recover 
possession  of  property  belonging  to  the  debtor,  and  which  should 
be  applied  to  the  payment  of  his  indebtedness  to  the  plaintiffs, 
where  the  plaintiffs  are  contract  creditors,  and  have  obtained  no 
judgment  against  the  debtor.  Cornell  v.  Savage,  49  App.  Div. 
429,  63  Supp.  540. 

The  return  of  an  execution  unsatisfied  is  essential  to  give  the 
court  jurisdiction,  or  the  action  must  be  brought  in  aid  of  an 
execution  outstanding.  Adsii  v.  Butler,  87  N.  Y.  585.  That  an 
execution  must  be  returned  unsatisfied  in  order  to  maintain  the 
action  is  held  in  Ester  v.  Wilcox,  67  N.  Y.  264 ;  Allyn  v.  Thurston, 
53  N.  Y.  622  ;  Geery  v.  Geery,  63  N.  Y.  252 ;  Crippen  v.  Hudson, 
13  ]Sr.  Y.  161;  Voorhees  v.  Howard,  4  Abb.  Ct.  App.  Dec.  504; 
Beardsley  v.  Foster,  36  N.  Y.  561 ;  Fortes  v.  Woller,  25  N.  Y. 
434;  Sullivan  v.  Miller,  106  K  Y.  636-;  Lichtenburgh  v.  Hert- 
f elder,  103  IST.  Y.  302 ;  National,  etc.,  v.  Wetmore,  42  Hun,  359 ; 
Andrew  v.  Vanderhilt,  37  Hun,  468 ;  Bowe  v.  Arnold,  18  Week. 
Dig.  326 ;  Gardner  v.  Lansing,  28  Hun,  415 ;  Genesee.  River,  etc., 
V.  Mead,  18  Hun,  303;  Kerr  v.  Dilderie,  26  Week.  Dig.  70; 
Jacohstein  v.  Ahrams,  41  Hun,  272 ;  Briggs  v.  Vom  Buren,  19 
Week.  Dig.  216;  Albany  City,  etc.,  v.   Gaynor,  67  How.  421; 
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Taylor  v.  Bowher,  111  U.  S.  115.  The  fact  that  the  debtor  is  an 
insolvent  corporation,  and  has  conveyed  its  property  against  the 
statute,  does  not  authorize  a  resort  to  equity  until  the  remedy  at 
law  is  exhausted.  Adee  v.  Bilger,  81  IST.  Y.  349.  An  action 
based  upon  a  judgment  rendered  against  executors  in  their  repre- 
sentative capacity  is  not  maintainable  to  set  aside  a  conveyance  of 
real  estate,  made  by  the  deceased,  as  fraudulent  as  against  creditors. 
The  judgment  is  not  a  lien  upon  the  land,  and  so  it  may  not  be  sold 
under  any  execution  issued  thereon.  The  conveyance,  therefore, 
is  no  obstruction  to  any  lien  the  judgment  creditor  has,  or  to  the 
enforcement  of  any  execution  issued  on  his  judgment.  Plaintiff 
must  exhaust  his  remedy  before  he  can  maintain  this  action. 
Viale  V.  Dcder,  13  Week.  Dig.  54;  Myer  v.  Mohr,  19  Abb.  299; 
Parshall  v.  Tillou,  13  How.  7 ;  Herring  v.  N.  Y.,  Lake  Erie,  etc., 
B.  B.  Co.,  63  How.  497.  (See  statutory  provisions.)  One  of  two 
execution  creditors,  who  were  severally  liable,  paid  the  sheriff, 
who  returned  the  execution  satisfied  as  to  him,  and  nulla  bona  as 
to  the  other ;  held,  such  return  was  insufficient  as  the  foundation 
for  a  creditor's  bill,  by  the  defendant  making  the  payment  and 
taking  an  assignment  of  the  judgment  from  the  plaintiff.  Bost- 
wick  V.  Scott,  40  Hun,  212. 

A  creditor  seeking  aid  as  to  real  property  must  have  a  judg- 
ment at  the  time  of  filing  the  bill.  Wiggins  v.  Armstrong,  2 
Johns.  Ch.  144;  Brinkerhoff  v.  Brown,  4  Johns.  Oh.  671;  Wil- 
liams V.  Brown,  4  Johns.  Ch.  682 ;  Moran  v.  Dawes,  Hopk.  Oh. 
365;  Lawton  v.  Levy,  2  Edw.  197.  There  must  be  fraud  in  a 
conveyance  to  authorize  a  bill  in  aid  of  an  execution.  McCaffrey 
V.  Hichey,  66  Barb.  489. 

It  is  well  settled  that  a  simple  contract  creditor  cannot  attack  as 
fraudulent  the  transfer  by  his  debtor  of  property  applicable  to  the 
payment  of  the  debt  until  after  the  recovery  of  judgment,  the  issue 
and  levy  of  an  execution  or  its  return  tmsatisfied.  Spelman  v. 
Freedman,  130  IST.  Y.  421,  42  St.  Rep.  531. 

A  judgment  creditor,  having  no  title  or  specific  lien,  may 
maintain  an  action  to  compel  the  cancellation  of  prior  judgments, 
which  are  apparent  liens  upon  the  lands  of  his  debtor,  but 
which  he  alleges  to  have  been  paid,  and  this  without  alleging  any 
collusion  on  the  part  of  the  debtor  to  keep  the  judgments  on 
foot  to  defraud  his  creditors.  It  is  unnecessary  to  maintain  such 
an  action  that  the  creditor  should  have  issued  execution  to  the 
Actions.  Vol.  1  —  55 
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county  in  which  the  lands  lie.  It  is  sufficient  that  an  execution 
has  been  returned  unsatisfied  in  the  county  where  the  debtor 
resides,  and  that  his  judgment  is  a  lien  on  the  land.  Shaw  v. 
Dwight,  27  N.  Y.  244.  It  was  held  in  Gleason  v.  Oage,  7  Paige, 
121,  citing  Hodden  v.  Spader,  20  Johns.  554,  that  the  creditor, 
after  the  remedy  against  the  tangible  property  of  the  debtor  has 
been  exhausted  by  the  return  of  an  execution  unsatisfied,  might 
come  into  chancery  for  the  purpose  of  obtaining  a  discovery  and 
payment  out  of  the  property  of  the  debtor,  which  could  not  other- 
wise be  reached,  and  that  it  was  the  duty  of  the  court  to  extend 
the  remedy  to  every  case  coming  within  the  spirit  and  intent  of  the 
statutory  provision. 

Cases  in  which  a  creditor  may  proceed  by  action  to  set  aside 
fraudulent  dispositions  made  by  the  debtor  of  his  property  are, 
first,  after  the  return  of  an  execution  unsatisfied,  in  whole  or  in 
part,  in  which  action  a  receiver  may  be  appointed  to  whom  the 
party  holding  the  debtor's  property  may  be  compelled  to  deliver 
it  over  or  assign  it;  second,  after  the  issue  of  an  execution,  an 
action  may  be  maintained  by  a  judgment  creditor  to  remove  ob- 
structions and  set  aside  fraudulent  dispositions  of  the  debtor's 
property  preventing  the  execution  from  being  made  effectual. 
Bowe  V.  Arnold,  31  Hun,  256,  affirmed,  101  IST.  Y.  652. 

The  statute  does  not  authorize  a  bill  to  be  filed  on  a  judgment 
in  a  United  States  court.  Tarhell  v.  Origgs,  3  Paige,  207 ;  Davis 
V.  Bruns,  23  Hun,  648. 

In  Prentiss  v.  Bowden,  145  IST.  Y.  342,  40  N.  E.  Eep.  13,  64  St. 
Kep.  811,  24  Civ.  Pro.  R  295,  affirming  8  Misc.  420,  60  St.  Eep. 
444,  28  Supp.  666,  it  was  held  that  in  order  to  sustain  an  action  by 
a  judgment  creditor  in  his  own  behalf  to  set  aside  the  conveyance 
of  land  made  by  his  debtor  on  the  ground  that  it  was  made  in  fraud 
of  creditors,  plaintiff  must  show  that  he  has  exhausted  his  remedy 
at  law  against  the  debtor  by  the  issue  and  return  of  an  execution 
unsatisfied,  in  whole  or  in  part.  An  execution  issued  after  the 
death  of  the  debtor  without  notice  to  his  representatives  or  permis- 
sion of  the  surrogate,  will  not  meet  the  requirement,  as  such  an 
execution  is  prohibited  by  §  1379,  Code  of  Procedure,  and  is 
absolutely  void.  It  seems  such  an  action  may  be  maintained  by 
the  judgment  creditor  on  behalf  of  all  the  creditors  without  the 
issuing  and  return  of  an  execution  upon  refusal  of  the  representa- 
tives of  the  deceased  debtor  to  bring  it,  distinguishing  124  N.  Y. 
241. 
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In  Balcer  v.  Potts,  73  App.  Div.  29,  76  Supp.  406,  the  court 
reiterates  the  rule  that  before  a  judgment  creditor  can  resort  to 
equity  to  enforce  his  judgment,  he  must  have  exhausted  his  legal 
remedies  against  the  judgment  debtor,  and  that  the  issuance  and 
return  of  an  execution  unsatisfied  is  a  necessary  preliminary  to 
obtain  standing  for  the  maintenance  of  the  action  in  equity  to  reach 
other  property  to  pay  the  judgment.  That  the  statute  prima  facie 
fixes  the  return  of  an  execution  unsatisfied  as  the  test  for  the 
exhaustion  of  legal  remedies,  and  that  when  that  has  been  done 
the  action  may  be  commenced  without  further  attempt  to  collect 
the  judgment  by  legal  proceedings.  It  is  further  said  that  the  cases 
holding  that  the  judgment  creditor  must  make  bona  fide  endeavor 
to  collect  his  judgment  against  all  the  judgment  debtors  before 
filing  a  creditor's  bill,  assume  that  all  the  judgment  debtors  are 
liable  in  an  equal  degree,  and  if  one  is  a  surety  the  rule  does  not 
obtain  and  the  exception  is  recognized. 

A  creditor's  bill  lies  to  obtain  discovery  from  debtors  of  certain 
book  accounts  concealed,  withheld  and  transferred  in  fraud  of 
creditors,  although  the  same  relief  may  be  obtained  by  supple- 
mentary proceedings.     Hart  v.  Albright,  18  Supp.  718. 

An  action  by  a  judgment  creditor  to  set  aside  a  general  assign- 
ment of  personal  property  for  benefit  of  creditors  as  fraudulent, 
and  reach  assets  fraudulently  appropriated,  will  lie,  although 
execution  has  been  returned  unsatisfied.  Wilcox  v.  Payne,  22 
Abb.  K  C.  307,  28  St.  Kep.  712.  In  Bell  v.  Merrifield,  14  Civ. 
Pro.  R.  146,  it  was  held  that  as  no  point  was  made  with  regard  to 
the  proof  of  the  regularity  of  the  issuing  and  return  of  the  execu- 
tion in  an  action  of  this  character  at  the  trial,  it  could  not  be  raised 
on  the  appeal.  A  levy  under  an  execution,  after  the  death  of  a 
judgment  debtor,  is  not  sufficient  to  sustain  a  creditor's  suit  on 
return  of  the  execution  unsatisfied.  Prentiss  v.  Bowden,  8  Misc. 
420,  60  St.  Rep.  444,  28  Supp.  666,  affirmed,  145  N.  Y.  342,  40 
N.  E.  Rep.  13,  64  St.  Eep.  811.  The  statute  of  limitations  does 
not  begin  to  run  against  the  right  of  such  creditor  until  a  recovery 
of  the  judgment  in  this  State  and  return  of  execution  unsatisfied. 
"^mer  V.  Haviland,  142  K  Y.  534,  37  N.  E.  Eep.  641,  60  St. 
Rep.  73.  Where  it  appears  that  the  judgment  was  not  indexed 
against  a  debtor,  who  has  since  died,  so  as  not  to  become  a  lien 
upon  his  real  estate,  no  execution  can  be  issued  thereon,  and  by  the 
issuing  and  return  of  execution,  is  no  condition  precedent  upon  the 
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granting  of  a  creditor's  action.     Lefever  v.  Phillips,  81  Hun,  232, 
62  St.  Kep.  663,  30  JST.  Y.  Supp.  709. 

In  Matter  of  Lisner  v.  Toplitz,  86  App.  Div.  1,  the  rule  is 
reiterated  that  the  issue  of  a  valid  execution  and  its  return  un- 
satisfied is  a  prerequisite  to  obtaining  relief  in  equity. 

An  indorsement  by  a  deputy  sheriff,  more  than  sixty  days  after 
issue  of  an  execution  of  nulla  bona  and  delivery  by  him  to  an 
officer  in  charge  of  the  sheriff's  office  to  have  filed,  is  a  sufficient 
return  to  sustain  a  creditor's  suit  begun  on  that  day  though  the 
return  be  not  filed  -with  the  county  clerk  till  the  next  day.  Iselin 
V.  Henlein,  16  Abb.  N.  C.  73.  It  is  not  essential  to  an  action 
by  a  judgment  creditor  to  set  aside  a  fraudulent  transfer  by  his 
debtor,  that  an  execution  should  be  outstanding  at  the  time  the 
creditor's  suit  is  brought,  but  it  is  enough  if  execution  has  been 
returned  unsatisfied.     Haswell  v.  lAncks,  87  N.  Y.  637. 

Where  the  execution  V7as  against  the  real  property,  which  de- 
fendant had,  at  a  day  later  than  the  docketing  of  the  judgment, 
held,  that  the  bill  must  be  dismissed  as  the  remedy  at  law  was  not 
exhausted.  Manning  v.  Merritt,  Clarke  Ch.  98.  If  the  execution 
is  returned  after  an  attempt,  in  good  faith,  to  collect,  the  action 
may  be  commenced  before  the  expiration  of  sixty  days  from  the 
date  of  its  issue.  Kanuth  v.  Bassett,  34  Barb.  31 ;  Billhofer  v. 
Henbach,  15  Abb.  143 ;  Field  v.  Hunt,  24  How.  463 ;  Forbes  v. 
Waller,  25  JST.  Y.  430 ;  Eenaud  v.  O'Brien,  35  N.  Y.  99.  In 
Murtha  v.  Curley,  90  N.  Y.  372,  where  execution  was  returned 
the  same  day  that  the  summons  was  dated,  held,  that  a  finding  that 
the  execution  was  returned  before  the  commencement  of  the  action 
was  justified;  execution  issued  after  suit  brought  is  insufficient. 
McCullough  v.  Colby,  5  Bosw.  477.  As  to  proper  county  to  which 
to  issue  execution  against  a  corporation,  see  Maker  v.  Carman,  38 
N.  Y.  26.  The  action  cannot  be  maintained  unless  execution  has 
been  issued  to  the  proper  county.  Genesee  River  Nat.  Bank  v. 
Mead,  18  Hun,  303.  Execution  against  all  of  several  joint 
debtors,  parties  to  an  action,  is  sufficient  foundation  for  a  creditor's 
suit,  notwithstanding  a  formal  irregularity  in  docketing  the  judg- 
ment only  against  those  served.  Produce  Bank  v.  Morton,  67  N. 
Y.  199.  A  judgment  creditor  of  a  firm  may  maintain  an  action 
against  one  member  thereof  to  set  aside  a  fraudulent  conveyance, 
although  he  has  not  exhausted  his  remedy  against  the  other  party. 
Tuthill  V.  Qoss,  89  Hun,  609,  35  Supp.  136,  69  St.  Eep.  454. 
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■Where  a  creditor  sues  two  joint  debtors  and  recovers  judgment 
against  one,  he  is  not  obliged  to  prosecute  the  suit  to  judgment 
against  the  other  before  bringing  a  creditor's  action ;  but  he  may 
do  so  at  once  upon  the  issue  and  return  unsatisfied  of  an  execution 
against  the  judgment  debtor.  Hiler  v.  Hetterick,  5  Daly,  33. 
But  it  is  held  in  Child  y.  Brace,  4  Paige,  309,  that  if  there  are 
several  defendants  jointly  liable,  the  remedy  by  execution  must 
have  been  exhausted  against  all ;  and  it  is  held  in  Field  v.  Chap- 
man, 15  Abb.  434;  Field  v.  Hunt,  24  How.  463;  Dunlevy  v. 
Tallmadge,  32  ]^.  Y.  457,  that  the  execution  must  have  been 
against  the  property  of  all  the  judgment  debtors  and  the  remedy 
thereon  pursued  to  every  available  extent ;  and  if  some  only  have 
been  served,  the  creditor's  action  will  lie  only  as  to  them.  See, 
however,  §  1871.  Before  the  assets  of  a  firm  can  be  reached  by  a 
creditor's  bill  the  remedy  at  law  must  be  exhausted,  not  only  by 
judgment  and  execution  against  one  of  the  firm  individually,  but 
against  all  the  co-partners  and  their  assets.  Lewisohn  v.  Drew, 
15  Hun,  467.  It  is  said  in  Austin  v.  Figueira,  1  Paige,  56,  and 
'Winchester  v.  Crandall,  Clarke,  371,  that  the  usual  return  against 
joint  debtors,  one  of  whom  has  not  been  served  with  process,  is 
sufficient.  It  is  enough  to  sustain  the  bill  that  the  execution  is 
returned  unsatisfied,  in  part.  Beardsley  Scythe  Co.  v.  Foster,  36 
N.  Y.  561.  A  justice's  execution  does  not  exhaust  the  remedy  at 
law.  Dix  v.  Briggs,  9  Paige,  695 ;  Crippen  v.  Hudson,  13  IST.  Y. 
161;  Henderson  v.  Broohs,  3  T.  &  C.  445.  Query,  whether  the 
action  can  be  maintained  where  the  execution  is  returned  to  the 
wrong  clerk.  Winslow  v.  Pithin,  1  Barb.  Ch.  402 ;  Clarh  v.  Dahin, 
2  Barb.  Oh.  36.  It  is  said  in  Oillett  v.  Staples,  16  Hun,  587,  that 
the  existence  of  a  remedy  by  execution  is  not  a  bar  to  a  creditor's 
bill,  when  it  is  claimed  the  property  belonged  to  others.  The  rule 
that  the  legal  remedy  must  be  exhausted  was  applied  denying 
application  for  injunction  in  creditor's  suit.  Kerr  v.  Dildine,  6 
St.  Rep.  163.  In  an  action  by  a  receiver,  in  supplementary  pro- 
ceedings, to  reach  assets  of  a  judgment  debtor,  it  is  not  necessary 
to  show  execution  issued  to  the  county  where  the  judgment  debtor 
resides.  Hyatt  v.  Dusenhury,  12  Civ.  Pro.  K.  132.  Proceedings 
supplementary  to  execution  are  not  a  necessary  preliminary  to  a 
judgment  creditor's  action.  Pope  v.  Cole,  55  IST.  Y.  12 i.  The 
provision  requiring  judgment  and  execution  is  not  changed  by 
§  713.    Adee  v.  Bigler,  81  N.  Y.  349. 
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Since  a  judgment  obtained  by  service  by  publication  upon  a 
non-resident  can,  under  §  707,  be  enforced  only  against  the  prop- 
erty which  has  been  levied  upon,  by  virtue  of  the  v^arrant  of 
attachment,  at  the  time  the  judgment  is  entered,  a  creditor's  bill 
■will  not  lie  upon  such  a  judgment,  since  an  execution  as  required 
under  §  1871,  as  a  condition  precedent  to  the  right  to  maintain 
the  action  cannot  be  issued.  Capital  City  Bank  v.  Parent,  20 
Civ.  Pro.  R.  38,  34  St.  Rep.  826,  12  Supp.  234.  A  doubt  is 
expressed  whether  McCartney  v.  Bostwich,  32  N.  Y.  53,  is  now 
law,  citing  Ocean  National  Bank  v.  Olcott,  46  IST.  Y.  12 ;  Cart- 
wright  V.  Maplesden,  53  JST.  Y.  622 ;  Estes  v.  Wilcox,  67  N.  Y. 
264. 

The  rule  that  an  action  cannot  be  maintained  against  a  judgment 
creditor  not  served  with  process,  is  also  well  held.  Oalle  v.  Todd, 
21  Civ.  Pro.  R.  152,  distinguishing  Bates  v.  Plonsky,  2  Civ.  Pro. 
R.  389. 

The  rule  that  a  judgment  creditor  seeking  to  reach  personal 
property  which  has  been  conveyed  by  the  debtor  must  commence 
his  action  while  the  execution  is  in  the  hands  of  the  sheriff,  does 
not  apply  where  the  property  sought  to  be  subjected  is  a  chose  in 
action,  under  §  1871,  which  provides  that  the  judgment  creditor 
can  maintain  an  action  for  an  execution  returned  unsatisfied  to 
prevent  the  transfer  of  the  thing  in  action  by  the  judgment  debtor, 
or  to  compel  a  discovery  in  respect  thereof  and  procure  satisfaction 
of  his  demand  out  of  the  same.  Delvalle  v.  Hyland,  15  Supp. 
901,  40  St.  Rep.  924. 

A  simple  contract  creditor  cannot  sustain  an  action  to  set  aside 
an  alleged  fraudulent  conveyance.  Viall  v.  Dater,  13  Week.  Dig. 
54;  Schnitzer  v.  Cohen,  7  Hun,  665 ;  Evans  v.  Hill,  18  Hun,  464. 
A  complaint  to  set  aside  a  fraudulent  conveyance  must  allege  that 
the  creditor  has  recovered  a  judgment  and  exhausted  all  legal 
remedies.  It  is  not  sufficient  to  show  that  the  debtor  is  a  non- 
resident and  has  no  property  within  the  State  (Ballou  v.  Jones,  13 
Hun,  629),  nor  is  it  enough  that  defendant  is  keeping  himself 
concealed  out  of  the  State  to  avoid  service.  Sloan  v.  Waring,  55 
How.  62.  An  action  brought  by  a  creditor  before  judgment  to 
reach  the  equitable  assets  of  his  debtor,  in  case  where  his  insolvency 
has  been  shown,  cannot  be  maintained.  Briggs  v.  Oliver,  68  "S.  Y. 
336.  A  plaintiff  who  is  a  judgment  creditor  of  a  single  partner, 
and  also  of  the  firm  of  which  he  is  a  member,  may  bring  an  action 
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to  set  aside  an  assignment  and  collect  both  judgments.  Genesee 
Co.  Bank  v.  Bank  of  Batavia,  43  Hun,  295.  There  must  be  a 
judgment  in  all  cases  to  enable  a  party  to  maintain  a  creditor's  bill. 
This  grows  out  of  a  statutory  requirement,  but  the  same  rule 
applies  in  all  cases  where  such  relief  is  demanded,  independent  of 
statutory  provision,  and  it  is  not  sufficient  to  proceed  by  all  other 
means  against  the  estate  of  a  decedent,  and  the  remedy  at  law  is 
not  exhausted  thereby  and  plaintiff,  in  such  case,  has  no  standing 
to  demand  relief.  National  Bank  v.  Weimore,  42  Hun,  359. 
The  rule  which  precludes  a  court  of  equity  from  entertaining 
jurisdiction  of  an  action  to  set  aside  a  fraudulent  conveyance  at 
the  suit  of  a  contract  creditor  renders  a  judgment  erroneous  so  far 
as  it  declares  such  a  debt  a  lien  upon  the  property.  Carpenter  v. 
Oshorn,  102  N.  Y.  552.  A  judgment  obtained  against  the  personal 
representatives  of  the  deceased  is  not  a  lien  on  the  land,  and  an 
action  cannot  be  maintained  on  it  to  set  aside  a  fraudulent  con- 
veyance.    Lichtenburgh  v.  Herdtf elder,  103  N.  Y.  302. 

An  action  to  satisfy  a  judgment  against  one  of  the  defendants 
out  of  the  proceeds  of  a  life  insurance  paid  him,  cannot  be  regarded 
as  a  creditors'  action,  where  it  appears  upon  the  complaint  that  the 
execution  is  still  outstanding.  Marks  v.  The  Equitable  Life 
Assurance  Society  of  the  U.  8.,  109  App.  Div.  6Y5,  96  Supp.  551. 

In  Dittmar  v.  Ooold,  60  App.  Div.  94,  69  Supp.  708,  it  was  held 
that "  a  creditor  of  the  beneficiary  of  a  trust,  created  by  a  person 
other  than  the  beneficiary,  to  receive  the  rents  and  profits  of  real 
and  personal  estate,  cannot  maintain  an  action  under  1  Revised 
Statutes,  729,  §  57,  to  reach  the  surplus  of  such  rents  beyond  the 
sum  necessary  for  the  education  and  support  of  the  beneficiary 
unless  he  has  recovered  a  judgment  against  such  beneficiary  and  an 
execution  issued  thereon  has  been  returned  wholly  or  partly  unsat- 
isfied, as  provided  in  §§  1871-1879,  which  supersede  2  Eevised 
Statutes,  173,  174,  §§  38,  39.  The  fact  that  the  beneficiary  of  the 
trust  is  without  the  jurisdiction  of  the  court  will  not  excuse  the 
creditor's  omission  to  obtain  a  judgment  and  issue  an  execution." 

This  case  was  followed  in  Sherman  v.  Tucker,  60  App.  Div. 
127,  69  Supp.  850,  holding  that  the  complaint  in  that  case  was 
demurrable. 

Dittmar  v.  Ooold  was  again  before  the  court,  69  App.  Div.  615, 
•4  Supp.  1124,  where  it  was  afiirmed  upon  opinion,  60  App.  Div. 
94,  69  Supp.  708,  supra.  It  is  cited  Montgomery  v.  Boyd,  63 
App.  Diy.  190.  71   Supp.  264. 
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Dittmar  v.  Ooold,  60  App.  Div.  94,  69  Supp.  708,  is  cited 
in  Newton  v.  Jay,  107  App.  Div.  466.  And  is  again  cited  in  Mont- 
gomery V.  Boyd,  78  App.  Div.  64,  79  Supp.  879,  upon  the  point 
of  the  constitutionality  of  §  7  of  the  Personal  Property  Law ;  and 
in  Butler  v.  Baudouine,  84  App.  Div.  215,  82  Supp.  773,  as  an 
authority  for  the  proposition  that  §§  1871-1879  provide  the  only 
method  by  which  personal  property,  held  in  trust,  and  which  can- 
not be  reached  by  execution,  can  be  applied  to  the  payment  of 
bankrupt's  debts.     Affirmed,  177  N.  Y.  530. 

In  Keeney  v.  Morse.,  71  App.  Div.  105,  75  Supp.  728,  the  court 
says :  "  The  question  as  to  the  inherent  power  of  the  court, 
irrespective  of  the  statute,  to  entertain  actions  on  behalf  of  cred- 
itors, has  been  much  discussed  in  late  cases,  and  the  power  of  the 
court  to  entertain  a  judgment  creditor's  action,  except  in  cases 
provided  for  by  the  sections  of  the  Code  to  which  attention  has 
been  called,  has  been  denied,"  citing  Dittmar  v.  Qoold,  60  App. 
Div.  95.  The  court  adds :  "  That  case  settles  for  this  court  the 
question  as  to  whether  an  action  can  be  maintained  to  reach  the 
interest  of  a  trust  fund  by  a  judgment  creditor,  except  in  com- 
pliance with  the  provisions  of  the  Code  to  which  attention  has 
been  called." 

It  seems  in  Keeney  v.  Morse,  supra,  that  the  plaintiff's  remedy 
upon  a  state  of  facts,  such  as  existed  in  that  case,  is  by  an  action 
under  §  78  of  the  Keal  Property  Law,  to  have  the  surplus  income 
over  and  above  the  amount  necessary  for  the  support  of  the  bene- 
ficiary applied  to  the  payment  of  the  judgment. 

An  allegation  in  the  complaint,  in  an  action  to  set  aside  an 
assignment  made  by  one  of  two  joint  judgment  debtors,  that  the 
judgment  was  recovered  upon  debts  of  the  judgment  debtor  making 
the  assignment,  contracted  previous  to  the  making  thereof,  being 
consistent  with  the  theory  that  the  two  judgment  debtors  were 
partners  at  the  time  the  debts  were  contracted,  and  that  the  same 
were  incurred  for  the  benefit  of  the  partnership,  was  insufficient 
to  warrant  the  inference  that  the  other  judgment  debtor  sustained 
the  relation  of  surety  to  the  debtor  making  the  assignment,  so  as  to 
permit  the  application  of  the  rule  that,  where  the  debt  which  was 
the  foundation  of  the  judgment  was  that  of  the  judgment  debtor 
whose  property  is  sought  to  be  reached,  while  the  other  judgment 
debtor  was  a  STirety  only,  execution  need  not  be  issued  as  against 
both  judgment  debtors  as  a  condition  precedent  to  an  action  in 
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equity  to  reach  property  fraudulently  transferred.  Egan  v. 
Hagan,  119  App.  Div.  189,  104  N.  Y.  Supp.  (138  St.  Eep.)  247. 
Where  a  creditor  has  recovered  a  judgment  in  another  State,  his 
right  to  sue  to  set  aside  a  debt  in  this  State  does  not  accrue  until 
a  recovery  of  judgment  here.  Weaver  v.  Haviland,  68  Hun,  376, 
52  St.  Eep.  311,  22  Supp.  1012,  affirmed,  142  K  Y.  534. 

Sub.  3.     Action  in  Aid  of  Execution. 

Where  a  plaintiff  has  issued  execution  upon  his  judgment  and 
levy  has  been  made  on  property  of  the  judgment  debtor,  which 
is  claimed  to  have  been  fraudulently  assigned  by  him,  the  creditor 
may  bring  an  action  in  aid  of  the  execution  to  enforce  its  lien  and 
remove  the  obstruction  to  the  legal  remedy  occasioned  by  the 
fraudulent  act  of  the  debtor.  Chautauqtui  County  Bank  v.  White, 
6  N.  Y.  236 ;  Frost  v.  Mott,  34  N.  Y.  253 ;  Shaw  v.  DwigU,  27 
N.  Y.  244;  Crippen  v.  Hudson,  13  N.  Y.  161 ;  McAuley  v.  Smith, 
132  K".  Y.  524.  See  upon  this  point,  Boyer  Wheel  Co.  v.  Fielding, 
31  Hun,  274,  reversed  upon  other  grounds,  101  N.  Y.  504. 

A  creditor  need  not  show  an  execution  returned  unsatisfied  in 
an  action  to  remove  an  obstruction  to  an  execution,  but  he  must 
show  the  necessity  for  asking  the  aid  of  a  court  of  equity.  Payne 
V.  Sheldon,  63  Barb.  169.  One  who  has  issued  execution  may 
maintain  suit  to  set  aside  an  assignment  of  real  and  personal  prop- 
erty. Parshall  v.  Tillou,  13  How.  7 ;  Bishop  v.  Halsey,  3  Abb. 
400.  It  is  only  after  the  creditor  has  exhausted  all  the  means  in 
his  power  at  law  that  he  is  entitled  to  invoke  the  aid  of  a  court  of 
equity  to  discover  and  apply  the  debtor's  property  to  his  claim. 
Incases  of  pure  trust,  however,  the  parties  may  resort,  in  the  first 
instance,  to  a  court  of  equity.  Shane  v.  Waring,  9  Week.  Dig. 
117. 

Where  a  chattel  mortgage  clause,  in  a  lease  which  is  void  because 
not  filed,  is  used  as  an  obstruction  to  an  execution,  the  creditor 
may  maintain  an  action  against  the  parties  to  such  lease  to  remove 
the  obstruction  in  aid  of  his  execution.  To  entitle  a  party  to  the 
aid  of  the  court,  in  removing  a  fraudulent  obstruction  to  an 
execution,  the  plaintiff  must  show  a  lien  on  the  property  by  his 
judgment.  McElioain  v.  Willis,  9  Wend.  548 ;  Parshall  v.  Tillou, 
13  How.  7;  Crippen  v.  Hudson,  13  N.  Y.  161 ;  Reubens  v.  Joel, 
13  N.  Y.  488.  This  remedy  cannot  be  had  by  a  simple  contract 
creditor.    Bownes  v.  Weld,  3  Daly,  253 ;  Bayarid  v.  Fellows,  28 
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Barb.  451;  Cropsey  v.  McEinley,  30  Barb.  47;  Dunlevy  v.  Tall- 
madge,,  32  IST.  Y.  457.  A  creditor  who  by  docketing  a  lien  has 
obtained  a  lien  which  gives  him  a  right  to  enforce  his  judgment 
against  the  property  on  which  the  lien  exists,  may  pursue  his 
remedy  under  such  lien,  if  he  have  an  outstanding  execution,  to 
remove  obstacles  and  the  enforcement  of  his  execution.  Adsii  v. 
Builer,  87  N.  Y.  585 ;  Sullivan  v.  Miller,  106  IST.  Y.  638.  A 
creditor's  action,  to  set  aside  a  conveyance  as  fraudulent,  is  not 
maintainable  upon  proof  merely  that  such  conveyance  was  made 
without  consideration,  and  while  the  indebtedness  to  plaintiff 
existed,  but  the  fraudulent  intent  must  be  established,  as  matter 
of  fact,  either  directly  or  by  necessary  inference.  Emmerich  v. 
Hefferan,  53  Super.  Ct.  98,  citing  Cole  v.  Tyler,  65  N.  Y.  73; 
Fox  V.  Moyer,  54  !N".  Y.  125.  To  entitle  the  plaintiff  to  maintain 
the  action,  it  is  essential  he  should  show  himself  a  judgment 
creditor,  and  that  the  conveyances  challenged  as  fraudulent  were 
?o  in  fact  and  stood  in  the  way  of  his  judgment.  The  production 
of  a  judgment  is  conclusive  evidence  of  the  plaintiff's  character  as 
a  creditor.  Carpenter  v.  Oshorn,  102  N.  Y.  552.  As  to  the  right 
of  an  attacking  creditor,  see  Bates  v.  Plonshy,  28  Hun,  112. 

The  plaintiff  may  invoke  the  aid  of  a  court  of  equity  after  the 
issuance  of  execution  and  before  it  is  returned  unsatisfied ;  but  in 
order  to  do  this  his  complaint  must  show  the  existence  of  some 
obstruction  to  legal  process  either  fraudulently  or  inequitably 
interposed.  Gavazzi  v.  Dryfoos,  110  App.  Div.  90,  97  supp.  59, 
citing  People  ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252. 
This  case  is  said  in  Whitney  v.  Davis,  148  N.  Y.  256,  to  hold  that 
special  circumstances  may  exist,  and  if  so,  will  authorize  the  grant- 
ing of  equitable  relief  at  the  instance  of  an  attaching  creditor 
though  prior  to  judgment  and  execution,  in  order  to  preserve  the 
debtor's  property  in  a  condition  where  recovery  by  an  attaching 
creditor  coiild  be  made  effective.  The  holding  is  said  to  be  placed 
upon  the  ground  that  where  the  debtor's  property  was  about  to  be 
transferred  beyond  the  reach  of  the  sheriff,  a  case  was  presented 
where  the  court  might  properly  extend  its  equitable  arm  and  stay 
the  threatened  transfer. 

It  is  said  in  the  Oavazzi  Case  that  a  complaint  does  not  state  a 
cause  of  action  when  it  sets  out  a  levy  under  attachment  in  a  prior 
action,  the  recovery  of  judgment  and  the  issue  of  execution  against 
certain  property,  and  that  the  defendants  holding  the  property  as 
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security  for  a  debt  of  the  defendants  in  the  prior  action,  claim  a 
superior  lien  thereon. 

A  judgment  creditor  who  has  levied  upon  personal  property  of 
his  debtor  under  a  valid  judgment  may  bring  an  action  in  equity 
in  aid  of  his  execution  to  procure  an  adjudication  that  chattel 
mortgages  executed  by  the  debtor  covering  such  property  are 
fraudulent  and  void  as  against  his  judgment.  Robinson  v.  Haw- 
ley,  45  App.  Div.  287,  61  Supp.  138. 

Sub.  4.    Action  Under  Equity  Powers  of  the  Court. 

The  general  equity  powers  of  the  court  in  creditor's  actions  are 
not  limited  by  the  provisions  of  §§  1871  and  1872.  National 
Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241.  Although  this 
rule  is  perhaps  limited  when  choses  in  action  are  sought  to  be 
reached  by  creditor's  bill.  Del  Valle  v.  Hyland,  40  St.  Kep.  924 ; 
Fox  V.  Moyer,  54  N.  Y.  125 ;  Shaw  v.  Dwight,  27  IST.  Y.  244. 
And  as  to  whether  the  rule  is  not  also  limited  in  case  it  is  sought 
to  reach  real  estate,  see  same  cases,  also,  Crippen  v.  Hudson,  13 
N.  Y.  161 ;  Haswell  v.  Links,  87  JST.  Y.  637,  and  Adsit  v.  Butler, 
87  N.  Y.  585. 

While  the  recovery  of  a  judgment  and  the  return  of  an  execution 
issued  thereon  unsatisfied  are  essential  prerequisites  to  the  main- 
tenance of  an  action  in  the  nature  of  a  creditor's  bill  under  the 
statute,  and  while,  as  a  general  thing,  the  same  rule  is  applied  to 
actions  in  equity,  having  in  their  purpose  or  the  relief  sought  the 
nature  of  statutory  creditor's  bills,  it  does  not  extend  so  far  as 
to  deny  to  a  creditor  the  interposition  of  the  equity  powers  of  the 
court,  where  the  situation  is  such  as  to  render  it  impossible  for 
him  to  take  those  preliminary  steps.  National  Tradesmen's  Banh 
V.  Wetmore.,  124  IST.  Y.  241,  35  St.  Eep.  316.  It  is  further  held 
in  that  case  that  when  a  party  has  done  all  that  it  is  possible  for 
him  to  do  to  prepare  the  way  for  his  case  to  equitable  cognizance, 
he  is  not  to  be  denied  access  to  the  only  tribunal  capable  of  granting 
relief  merely  because  he  had  proceeded  no  further  than  he  was, 
without  any  fault  or  laches  on  his  part,  permitted  to  go,  citing 
Shellington  v.  Howland,  53  IST.  Y.  371 ;  Kincaid  v.  Dwinelle,  59 
N.  Y.  548;  Harvey  v.  McDonnell,  113  N.  Y.  526. 

The  rule  requiring  issue  and  return  of  an  execution  as  condition 
precedent  to  the  maintenance  of  a  creditor's  action,  is  not  of  uni- 
versal application,  and  does  not  deny  to  a  party  the  interposition 
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of  the  equity  powers  of  the  court  when  the  situation  is  such  as 
to  render  impossible  the  aid  of  a  court  of  law  to  their  taking  the 
preliminary  steps  to  produce  what  ordinarily  may  be  treated  as  a 
condition  precedent  to  the  application  for  equitable  relief.  Le- 
fevre  v.  Phillips,  81  Hun,  232,  30  Supp.  709. 

It  seems  that  the  provisions  of  the  Code,  in  reference  to  attaching 
creditor's  action  and  creditor's  bills,  do  not  extend  so  far  as  to 
deny  to  a  creditor  the  interposition  of  the  equity  powers  of  the 
court  where  the  statute  is  such  as  to  render  it  impossible  for  him  to 
obtain  relief  under  this  provision,  but  such  equity  powers  will  not 
be  extended  to  cases  where  parties  may,  by  compliance  with  the 
Code,  obtain  full  relief  and  protection.  Ordinarily  an  action  in 
the  nature  of  a  creditor's  bill  can  be  maintained  only  after  the 
entry  of  judgment  and  the  return  unsatisfied  of  an  execution  issued 
thereon,  but  cases  have  arisen  in  which  it  was  impossible  for  par- 
ties to  comply  with  this  provision,  in  which  it  has  been  found 
necessary,  in  order  to  protect  the  rights  of  creditors,  for  the  court 
to  interfere  through  its  equity  powers.  Whitney  v.  Davis,  88  Hun, 
168,  35  Supp.  531,  affirmed,  148  IST.  Y.  256. 

While  a  creditor's  bill  does  not  lie  save  in  the  absence  of  an 
adequate  and  effectual  remedy  at  law,  yet  a  creditor  who  has  been 
prevented  from  obtaining  a  personal  judgment  against  his  debtor, 
because  the  latter,  after  executing  an  assignment  for  the  benefit  of 
creditors  of  property  located  in  this  State,  removed  to  another 
State,  may  maintain  an  action  in  this  State  to  set  aside  the  assign- 
ment upon  the  ground  of  fraud.  Patchen  v.  Rofkar,  52  App. 
Div.  367,  65  Supp.  122,  affirming  29  Misc.  494,  61  Supp.  949. 

The  jurisdiction  of  a  court  of  equity  is  not  exactly  defined  nor 
entirely  limited  by  the  Code,  §§  1871-1879,  and  there  are  actions 
which  a  court  of  equity  may  entertain  outside  of  those  provided 
by  the  Code  sections  in  aid  of  a  judgment  creditor.  Stetson  v. 
Hopper,  60  App.  Div.  277,  70  Supp.  170. 

The  rule  that  the  recovery  of  a  judgment  and  the  return  of  an 
execution  unsatisfied  are  essential  to  a  creditors'  bill  does  not  deny 
a  creditor  the  aid  of  equity  where  it  is  impossible  for  him  to  take 
such  preliminary  steps.  Bateman  v.  Hunt,  46  Misc.  346,  94  Supp. 
861.  This  ease  cites  Estes  v.  Wilcox,  67  K  Y.  266;  Adsit  v. 
Butler,  87  N.  Y.  585 ;  National  Tradesmen's  Bank  v.  Wetmore, 
124  ISr.  Y.  248,  citing  from  the  latter  the  statement  that  the  general 
rule  "  does  not  extend  so  far  as  to  deny  to  a  creditor  the  inter- 
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position  of  the  equity  powers  of  the  court  where  the  situation  is 
such  as  to  render  it  impossible  for  him  to  take  those  preliminary 
steps."  Citing  also  McCartney  v.  Bostwich,  32  N.  Y.  53,  dis- 
tinguishing Dittmar  v.  Oould,  60  App.  Div.  95,  upon  the  ground 
that  in  that  case  there  was  no  fraudulent  disposition  or  transfer 
of  the  property,  and  that  the  trust  was  created  by  a  person  other 
than  the  beneficiary. 

Sub.  5.     Action  in  Aid  of  Attachment. 

A  creditor,  by  attaching  property  in  the  debtor's  possession, 
acquires  such  a  specific  lien  that  he  is  entitled,  like  a  judgment 
creditor,  to  impeach  the  corporate  title  of  a  fraudulent  mortgagee. 
Frost  V.  Mott,  34  N.  Y.  253.  See  §  677  as  to  right  of  an  attaching 
creditor  to  bring  an  action. 

It  was  held,  under  the  former  Code,  that  where  plaintiff  attached 
a  bond  and  mortgage,  which  he  alleged  the  debtor  had  fraudulently 
assigned,  and  sued  to  set  aside  the  assignment,  that  the  action 
would  not  lie ;  the  rule  that  a  judgment  creditor  only  could  main- 
tain the  suit  was  applied.  Thurber  v.  Blanck,  50  N.  Y.  80. 
See,  upon  this  point,  Greenleaf  v.  Munford,  30  How.  30 ;  Heye  v. 
Bolles,  33  How.  266;  Mechanics  and  Traders'  Bank  v.  Dahin,  33 
How.  316;  Binchey  v.  Stryker,  28  N.  Y.  45,  and  compare  §§  677 
to  680. 

An  equitable  action  analogous  to  a  creditor's  suit  may  properly 
be  brought  in  aid  of  and  to  enforce  the  lien  of  an  attachment  before 
the  recovery  of  judgment  in  the  attachment  suit,  when  the  debtor's 
property  has  been  fraudulently  transferred  and  there  is  danger  of 
its  removal  from  the  jurisdiction.  The  attaching  creditor,  after 
service  of  his  warrant,  is  no  longer  to  be  deemed  a  creditor  at  large, 
but  a  creditor  for  a  specific  lien.  For  the  purpose  of  upholding  it, 
the  decision  of  the  judge  granting  the  attachment  is  to  be  deemed 
an  adjudication  of  the  existence  of  the  debt  which  is  conclusive 
upon  the  fraudulent  transferee.  In  order  to  authorize  the  action, 
however,  it  seems  that  there  must  be  danger  of  removal  of  the 
attached  property  from  the  jurisdiction  of  the  officer  having  it  in 
custody.  Kaufman  v.  Van  Buren,  136  N.  Y.  252.  Thurher  v. 
Blanch,  50  IST.  Y.  80,  is  distinguished  upon  the  groimd  that  the 
court  was  there  dealing  with  an  attempt  on  the  part  of  an  attaching 
creditor  to  reach  equitable  assets  which  it  has  been  uniformly  held 
cannot  be  done  until  judgment  has   been   recovered,   execution 
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issued  and  returned  unsatisfied  and  an  action  in  the  nature  of  a 
creditor's  bill  instituted. 

A  creditor  who  could  not  secure  a  judgment,  because  the  debtor 
was  not  within  the  jurisdiction,  and  no  personal  service  could  be 
made  upon  him,  nor  attachment  levied  because  he  had  made  a 
general  assignment  before  departing  from  the  State,  may  maintain 
an  action  to  set  aside  the  assignment,  without  first  proceeding  by 
service  by  publication,  attachment,  and  action  in  aid  thereof  under 
§§  655,  subd.  2,  which  does  not  afford  the  creditor  an  adequate 
remedy  at  law,  but  the  remedy  thereby  provided  is  in  itself  a  suit 
in  equity  in  aid  of  legal  process.  Patchen  v.  Rofhar,  52  App.  Div. 
367,  65  Supp.  122. 

An  attaching  creditor  of  the  insolvent  corporation  may  main- 
tain an  action  to  set  aside  as  fraudulent  judgments  recovered 
against  the  corporation  and  executions  thereon  levied  previous  to 
the  attachment  and  to  restrain  the  sheriff  from  applying  the  pro- 
ceeds of  sale  upon  the  execution.  Lopez  v.  Merchards  &  Farmers' 
National  Bank,  18  App.  Div.  427,  reversed,  163  N.  Y.  340. 

Sub.  6.     Action  by  Assignees,  Receivers,  etc.     §  232,  Real  Property 
Law;  §  7,  Personal  Property  Law. 

It  was  provided  by  chapter  314,  Laws  of  1858,  as  amended  by 
chapter  740,  Laws  of  1894,  that  assignees  and  others  could  main- 
tain an  action  for  the  benefit  of  creditors  to  disafBrm  a  fraudulent 
transfer  without  first  obtaining  a  judgment. 

This  provision  was  repealed  by  both  the  Real  Estate  Law  and 
the  Personal  Property  Law,  and  its  substance  re-enacted  as  §  232 
of  the  Peal  Property  Law  and  §  7  of  the  Personal  Property  Law. 

The  provisions  of  the  Real  Property  Law  are: 

§  232.  disaffirmance  of  fraudulent  act  by  executor  and  others. 

An  executor,  administrator,  receiver,  assignee  or  other  trustee,  may,  for 
the  benefit  of  creditors,  or  of  others  interested  in  real  property  held  in  triist, 
disaffirm,  treat  as  void  and  resist  any  act  done  or  transfer  or  agreement  made 
in  fraud  of  the  rights  of  any  creditor,  including  himself,  interested  in  such 
estate  or  property;  and  a  person  who  fraudulently  receives,  takes,  or  in  any 
manner  interferes  with  the  real  property  of  a  deceased  person,  or  an  insolvent 
corporation,  association,  partnership,  or  individual,  is  liable  to  such  executor, 
administrator,  receiver  or  other  trustee  for  the  same,  or  the  value  thereof, 
and  for  all  damages  caused  by  such  act  to  the  trust  estate.  A  creditor  of  a 
deceased  insolvent  debtor,  having  a  claim  or  demand  exceeding  one  hundred 
dollars  against  such  deceased,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  real  property  of  such  deceased,  disaffirm,  treat  as  void,  and 
resist  any  act  done  or  conveyance,  transfer  or  agreement  made  by  such  de- 
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ceased  in  fraud  of  the  rights  of  any  creditor,  including  himself,  and  may 
maintain  an  action  to  set  aside  such  act,  conveyance,  transfer  or  agreement, 
without  having  first  obtained  a  judgment  on  such  claim  or  demand;  but  the 
same,  if  disputed,  may  be  established  on  the  trial.  The  judgment  in  such 
action  may  provide  for  the  sale  of  the  premises  or  property  involved,  when  a 
conveyance  or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be  administered 
according  to  law. 

The  provisions  of  the  Personal  Property  Law  are : 
§  7.  Disaffirmanoe  of  fraadulent  acts  by  execntora  and  others. 

An  executor,  administrator,  receiver,  assignee  or  trustee,  may,  for  the  bene- 
fit of  creditors  or  others  interested  in  personal  property,  held  in  trust,  dis- 
affirm, treat  as  void  and  resist  any  act  done,  or  transfer  or  agreement  made 
in  fraud  of  the  rights  of  any  creditor,  including  himself,  interested  in  such 
estate,  or  property,  and  a  person  who  fraudulently  receives,  takes  or  in  any 
manner  interferes  with  the  personal  property  of  a  deceased  person,  or  an 
insolvent  corporation,  association,  partnership  or  individual  is  liable  to  such 
executor,  administrator,  receiver  or  trustee  for  the  same  or  the  value  thereof, 
and  for  all  damages  caused  by  such  act  to  the  trust  estate.  A  creditor  of  a 
deceased  insolvent  debtor  having  a  claim  against  the  estate  of  such  debtor, 
exceeding  in  amount  the  sum  of  one  hundred  dollars,  may,  without  obtaining 
a  judgment  on  such  claim,  in  like  manner,  for  the  benefit  of  himself  and  other 
creditors  interested  in  said  estate,  disaffirm,  treat  as  void  and  resist  any  act 
done  or  conveyance,  transfer  or  agreement  made  in  fraud  of  creditors  or 
maintain  an  action  to  set  aside  such  act,  conveyance,  transfer  or  agreement. 
Such  claim,  if  disputed,  may  be  established  in  such  action.  The  judgment  in 
such  action  may  provide  for  the  sale  of  the  property  involved,  when  a  con- 
veyance or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be  administered 
according  to  law. 

As  to  suits  by  executors  under  these  statutes,  see  Art.  I,  De- 
cedents' Estates;  by  receivers,  see  Art.  VI,  Corporations  and 
Receivers  of  Corporations. 

It  is  said  in  Shoe  &  Leather  Bank  v.  Baher,  148  N.  Y.  581,  an 
action  brought  tinder  the  provisions  of  chapter  740,  Laws  of  1894, 
that  "  This  is  an  equity  action  in  the  nature  of  a  creditor's  bill, 
to  set  aside  fraudulent  conveyances  made  by  a  deceased,  an  in- 
solvent debtor.  The  remedy  given  by  the  statute  is  not  a  new 
one,  but  is  the  extension  of  an  old  and  familiar  remedy  by  relieving 
the  creditor  of  the  necessity  of  recovering  judgment  and  issuing 
execution,  when  that  would  be  impossible  owing  to  the  death  of 
the  debtor.  This  does  not  change  the  character  of  the  action,  or 
its  object,  which  is  to  remove  an  obstacle  to  the  collection  of  a 
debt,  to  be  established  by  common-law  proof,  instead  of  by  the 
recovery  of  judgment  and  the  return  of  execution  unsatisfied." 

In  National  Bank  of  the  Republic  v.  Thwrber,  39  Misc.  13,  at 
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page  17,  attention  is  called  to  the  effect  of  change  in  the  statute 
authorizing  a  creditor  to  bring  an  action,  as  made  from  the  original 
enactment,  chapter  314,  Laws  of  1858,  by  amendment  of  chapter 
487,  Laws  of  1889;  the  court  pointing  out  the  distinction  between 
the  original  statute  and  the  statute  as  amended,  and  as  it  now 
stands. 

Foreign  executors  of  a  non-resident  decedent  refused  requests 
of  a  resident  creditor  of  their  decedent  to  take  out  ancillary  letters, 
and  the  creditor  sued  to  set  aside,  as  fraudulent,  decedent's  trans- 
fer of  his  beneficial  interest  in  personalty  held  in  trust,  located  in 
this  State.  Held,  that,  as  the  foreign  executors  could  not  have 
sued  to  set  aside  such  fraudulent  transfer  without  taking  out 
ancillary  letters,  their  refusal  so  to  do  was  equivalent  to  a  refusal 
to  bring  action  to  set  aside  the  fraudulent  transfer,  so  as  to  entitle 
the  domestic  creditor  to  sue,  even  though  a  refusal  of  the  executors 
to  sue  were  a  condition  precedent  to  his  right  of  action.  Mont- 
gomery V.  Boyd,  78  App.  Div.  64,  79  Supp.  879. 

Under  §  7  of  the  Personal  Property  Law  a  creditor  of  a 
decedent  may  resist,  in  any  form  or  manner,  and  treat  as  void  a 
fraudulent  transfer  of  personal  property  made  by  the  decedent 
during  her  lifetime,  so  far  as  he  is  able  to  do  so  without  action. 
If,  however,  possession  of  the  property  has  been  taken  by  the 
fraudulent  transferee,  the  creditor  cannot  reach  the  same  except 
through  the  instrumentality  of  an  action  in  a  court  of  equity. 
He  may  maintain  such  action  without  having  first  obtained  a 
judgment  and  can  have  his  claim  established  in  that  action. 
Matter  of  Bunting,  98  App.  Div.  122. 

Where  a  judgment  creditor  of  a  deceased  insolvent  sues,  under 
Laws  1897,  chap.  417,  §  7,  on  behalf  of  itself  and  all  other  cred- 
itors, to  require  the  defendant,  the  insolvent's  widow,  to  account 
for  certain  stock  alleged  to  have  been  transferred  to  her  by  him 
in  fraud  of  his  creditors  and  for  his  own  use,  the  complaint  is  not 
insufficient  merely  because  it  fails  to  allege  that  the  insolvent's 
administrator  had  upon  request  refused  to  sue  —  and  this  because 
the  said  statute  makes  the  creditor's  right  to  sue  primary.  It  is 
not  a  defence  to  such  ah  action  for  the  widow  to  allege  a  trans- 
action occurring  between  the  plaintiff,  the  insolvent  and  certain 
creditors  after  his  insolvency  by  which  they  and  the  plaintiff 
secured  a  preference,  as  a  failing  debtor  may  lawfully  prefer  a 
creditor  and  the  latter  may  accept  the  preference  provided  he  is 
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without  knowledge  of  the  debtor's  fraudulent  intent.  National 
Bank  of  the  Republic  v.  Thurber,  39  Misc.  12. 

Section  7  of  the  Personal  Property  Law  contemplates  that  the 
property  recovered  in  an  action  such  as  this  shall  either  be  admin- 
istered by  the  court  for  the  benefit  of  all  creditors  of  the  decedent 
or  paid  into  the  Surrogate's  Court  to  be  there  administered  accord- 
ing to  law.  It  is  doubtless  discretionary  with  the  court  whether 
to  administer  the  property  itself  or  hand  the  administration  over 
to  the  Surrogate's  Court.  Continental  National  Bank  v.  Moore, 
83  App.  Div.  419  (425). 

In  an  action  imder  §  T  of  the  Personal  Property  Law  to  set 
aside  an  assignment  made  by  a  deceased  testator  as  in  fraud  of 
creditors,  the  executor  of  the  deceased  debtor  or  the  legal  repre- 
sentatives of  his  estate  need  not  be  made  parties  defendant  when 
the  complaint  shows  that  no  executor  was  appointed  and  that  the 
deceased  died  insolvent.  Although  the  plaintiff  will  be  required 
to  prove  himself  a  creditor  of  the  decedent  to  an  amount  greater 
than  $100,  such  proof  can  be  made  without  the  presence  of  a  repre- 
sentative of  the  estate.  Johnston  v.  Gundberg,  113  App.  Div. 
228. 

A  creditor,  notwithstanding  the  fact  that  he  has  obtained  a 
judgment  upon  his  claim  during  the  lifetime  of  the  debtor,  may 
maintain  an  action  under  Laws  1897,  chap.  417,  §  7,  providing 
that  a  creditor  of  a  deceased  insolvent  debtor  having  a  claim 
against  his  estate  in  an  amount  exceeding  $100  may,  without 
obtaining  judgment  upon  his  claim,  maintain  an  action  to  set 
aside  a  conveyance  or  transfer  made  in  fraud  of  the  decedent's 
creditor.    Bosselle  v.  Klein,  42  App.  Div.  316,  59  Supp.  94. 

An  assignee  for  the  benefit  of  creditors  cannot  maintain  an 
action  at  law  under  chapter  417  of  the  Laws  of  1897  for  the  con- 
version of  goods,  taken  by  defendants  under  a  chattel  mortgage 
executed  by  the  assignor  in  good  faith  to  secure  a  legitimate  debt, 
notwithstanding  the  fact  that  the  mortgage  was  not  filed  until 
after  the  assignee  took  possession  under  the  assignment.  A  chattel 
mortgage  not  filed  as  required  by  §  1  of  chapter  279  of  the  Laws 
of  1833,  is  only  void  as  to  the  persons  mentioned  in  the  statute, 
which  persons  do  not  include  the  mortgagor's  assignee  for  the 
benefit  of  creditors.  In  the  absence  of  fraud  the  assignee  has  no 
greater  rights  than  his  assignor  in  respect  to  the  mortgaged  prop- 
erty.  Lain  v.  Sayer,  50  App.  Div.  554. 
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Under  Laws  1858,  chap.  314,  §  2,  in  order  for  a  creditor  to 
set  aside  a  conveyance  made  by  the  debtor  at  a  time  when  he  Was 
incompetent,  it  is  unnecessary  that  the  creditor  should  have  re- 
duced his  claim  to  a  judgment.  Nill  v.  Phelps,  20  Misc.  488,  46 
Supp.  662. 

But  the  act  of  1858  conferring  powers  upon  executors  and 
administrators  to  protect  creditors  from  fraud  confers  no  power 
upon  them  to  bring  an  action  to  remove  cloud  upon  title.  Rosseau 
V.  Bleau,  131  K  Y.  177. 

A  general  creditor  of  a  deceased  insolvent  may  bring  an  action 
on  behalf  of  himself  and  of  all  other  creditors  of  the  deceased  to 
set  aside  a  fraudulent  assignment  of  a  bond  and  mortgage,  executed 
by  the  deceased,  while  insolvent,  after  such  creditor's  claim  had 
accrued,  to  recover  the  mortgage  debt  and  have  it  adjudged  part 
of  the  decedent's  estate,  where  it  appears  that  the  executor  of  the 
deceased  refused  to  bring  the  action,  although  the  creditor  offered 
to  pay  the  expense  thereof,  guarantee  him  against  loss,  and  fur- 
nish the  necessary  proof.  The  judgment  entered  in  such  an  action 
should  not  direct  payment  to  the  plaintiff  of  the  entire  amount  of 
his  debt  in  the  absence  of  proof  that  he  is  the  only  creditor  of  the 
deceased,  but  should  provide  for  a  pro  rata  distribution  among  all 
the  creditors.  An  allegation  of  insolvency  is  an  allegation  of  a 
conclusion  of  fact  which  is  admitted  by  a  demurrer.  Campbell  v. 
Heiland,  55  App.  Div.  95. 

The  fact  that  a  creditor  of  a  deceased  insolvent  debtor  pro- 
cured judgment  during  the  debtor's  lifetime,  does  not  preclude 
him  from  maintaining  an  action  under  §  7  of  the  Personal  Prop- 
erty Law  to  set  aside  a  conveyance  made  by  said  decedent  in  fraud 
of  creditors.    Rosselle  v.  Klein,  42  App.  Div.  316,  59  Supp.  94. 

In  an  action  by  a  judgment  creditor  of  the  decedent  under 
Laws  1897,  chap.  417,  §  7,  on  behalf  of  itself  and  other  creditors 
who  might  join,  to  require  the  widow  to  account  for  certain  stock 
alleged  to  have  been  transferred  to  her  in  fraud  of  creditors,  it  is 
unnecessary  to  allege  that  the  administrator  of  the  insolvent  debtor 
had,  on  request,  refused  to  sue.  National  Bank  of  the  Bepvblic 
V.  Thurher,  39  Misc.  13,  78  Supp.  766. 

Section  7  of  the  Personal  Property  Law  does  not  authorize  an 
action  by  a  creditor  to  set  aside  an  executor's  deed  as  in  fraud  of 
creditors.  Magoun  v.  Quigley,  115  App.  Div.  226,  100  Supp. 
1037. 
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The  act  of  1858  authorized  a  new  class  of  actions  analogous  to 
creditors'  bills  to  be  brought  for  the  benefit  of  all  creditors  alike, 
by  the  assignee  or  other  representative  of  the  insolvent  estate,  to 
get  aside  fraudulent  transfers  by  the  debtor.  Reynolds  v.  Ellis, 
103  ]Sr.  Y.  116;  Southard  v.  Benner,  72  N.  Y.  424;  Spelman  v. 
Freedman,  130  IST.  Y.  427,  holding,  further,  that  it  is  abundantly 
established  that  the  creditors  in  such  case  may  commence  an 
action  to  reach  the  property  fraudulently  transferred  making  the 
assignee,  the  debtor  and  his  transferees  parties  defendant,  citing 
Dewey  v.  Moyer,  72  IST.  Y.  70.  And  if  the  assignee  refuses  in  a 
proper  case  to  act,  the  creditors  collectively,  or  one  in  behalf  of 
all  who  may  come  in,  may  compel  the  execution  of  the  trust. 
Crounse  v.  Frothingham,  97  N.  Y.  105.  It  is  not  essential  that 
the  plaintiff  in  such  an  action  should  be  a  judgment  creditor ;  he 
stands  simply  as  trustee  in  place  of  administrators.  Harvey  v. 
McDonaM,  113  N.  Y.  526,  reversing  48  Hun,  409,  distinguishing 
UcUenhurg  v.  Herdfelter,  103  E".  Y.  302.  The  plaintiff,  as  a 
creditor,  on  the  refusal  of  the  administrator  to  bring  such  an 
action,  is  at  liberty  to  do  so,  making  the  administrator  party 
defendant,  with  a  view  to  the  same  equitable  relief  which  would 
have  been  awarded  if  she  had  been  party  plaintiff.  National  Bank 
V.  heavy,  127  IST.  Y.  549.  The  rule  is  reiterated  in  Prentiss  v. 
Bowden,  145  IST.  Y.  342. 

Where  an  action  was  brought  under  §  1,  chapter  314,  Laws 
1858,  and  the  plaintiff  failed  to  sue  on  behalf  of  himself  and 
other  creditors,  such  defect  was  waived  by  the  failure  of  the 
defendant  to  raise  the  qiiestion  by  answer  or  demurrer.  Brown  v. 
Brown,,  83  Hun,  160,  aifirmed,  146  N.  Y.  385,  on  opinion  below. 

This  statute  includes  the  public  administrator  (Le.vin  v.  Russell, 
42  N.  Y.  251),  a  general  assignee  (Southard  v.  Benner,  72  E".  Y. 
424;  Ball  v.  Slafter,  26  Hun,  353 ;  Niagara  Co.  Bank  v.  Lord,  33 
Hun,  560),  an  executor  or  administrator  (Gardner  v.  Lansing,  28 
Hun,  413),  it  does  not  apply  to  a  receiver  pendente,  lite  (Ogden  v. 
Arnot,  29  Hun,  151),  nor  in  supplementary  proceedings.  Petti- 
lone  V.  Drakeford,  37  Hun,  628.  An  administrator  may  bring  an 
action  to  set  aside,  as  fraudulent  as  against  creditors,  a  conveyance 
made  by  his  intestate,  where  it  appears  that  there  are  creditors 
■whose  debts  were  in  existence  at  the  time  of  the  making  of  the 
conveyance  of  the  personal  property  wherewith  to  satisfy  their 
claims.    Where,  in  such  an  action,  it  appears  that  the  property 
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has  passed  from  the  hands  of  the  fraudulent  grantee  to  a  bona  fide 
purchaser,   it  seems  that  a  recovery  may  be  had   against   such 
fraudulent   grantee   for   the   damages   sustained    by   the   estate. 
Boston  V.  Horner  J  29  Hun,  467.     The  act  gave  a  new  remedy  in 
favor  of  creditors  at  large,  which  the  assignee  might  enforce  with- 
out acquiring  a  specific  lien,   and  in  spite  of  his  situation  as 
successor  of  the  fraudulent  assignor.     Leonard  v.  Clinton,  26  Hun, 
288,  citing  Southard  v.  Benner,  72  N.  Y.  424,  supra;  Fort  Stanwix 
Bank  V.  Leggett,  51  ]^.  Y.  554;  Ceas  v.  Bramley,  18  Hun,  187; 
Jones  V.  Jones,  41  Hun,  163.     The  assignee  represents  creditors, 
and  may  treat  as  void  all  agreements  made  in  fraud  of  their  rights ; 
he  has  greater  power  for  this  purpose  than  the  creditor  himself. 
The  creditor  can  assert  no  right  until,  by  judgment  and  execution, 
he  has  obtained  a  lien,  or  a  right  to  a  lien,  upon  the  specific  prop- 
erty ;  but  in  favor  of  an  assignee  for  his  benefit,  the  legislature  has 
substituted  statutory  right  in  place  of  these  conditions.     Danforth, 
J.,  in  Reynolds  v.  Ellis,  2  St.  Kep.  790,  103  N.  Y.  115,  affirming 
34  Hun,  47,  cited,  Button  v.  Rathhone,  Sard  &  Co.,  43  Hun,  147. 
It  is  the  right  and  duty  of  an  administrator  or  executor  of  a 
deceased  debtor,  whose  estate  is  insolvent,  to  impeach  a  sale  of 
personal  property  by  the  deceased  with  intent  to  defraud  creditors, 
and  recover  the  same  from  the  fraudulent  vendee.     If  the  executor 
or  administrator  collude  with  the  fraudulent  vendee,   or,  after 
reasonable  request,  refuse  to  bring  suit,  a  creditor  may  maintain  an 
action  making  such  executor  a  defendant.     Bale  v.  Qraham,  11 
N.  Y.  237.     It  is  the  duty  of  an  administrator  to  pursue  real  estate 
of  a  decedent  and  reclaim  it  for  the  benefit  of  persons  interested, 
and  no  one  creditor  can  appropriate  it  for  his  sole  benefit,  and  the 
surrogate  may  compel  an  executor  to  act,  even  though  he  is  one  of 
the  fraudulent  grantees.     Lichtenhurg  v.  Herdtfelter,  3  St.  Eep. 
91,  103  N.  Y.  302.     Proof  of  the  appointment  of  a  receiver,  and 
vesting  of  title  of  the  real  property  in  him,  and  showing  that  a  deed 
is  fraudulent,  makes  out  a  case  in  equity,  calling  on  defendant  to 
show  why  the  deed  should  not  be  set  aside.     It  is  not  necessary, 
under  chapter  314,  Laws  1858,  to  show  an  execution  returned 
unsatisfied.     Hyatt  v.  Dusenhury,  5  St.  Rep.  846.     Under  this 
statute  an  administrator  may  disaffirm  a  chattel  mortgage  executed 
by  deceased  in  fraud  of  creditors,  and  may  maintain  an  action 
against  the  mortgagee  for  property  taken  by  him  under  the  mort- 
gage.    Potts  V.  Hart,  99  'N.  Y.  168.     But  an  assignee  cannot  set 
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aside  a  chattel  mortgage  merely  upon  the  ground  it  was  not  filed, 
since  that  is  not  a  fraudulent  act.  Crisfield  v.  Bogardus,  18  Abb. 
N.  C.  334.  Prior  to  the  entry  of  judgment,  a  mortgagor  executed 
a  valid  general  assignment  of  all  his  property  for  the  benefit  of 
creditors.  Held,  that  said  creditors  were  not  in  a  position  to 
attack  the  validity  of  the  mortgage,  as  they  had  no  lien  upon  the 
premises,  and  the  assignee  alone  could  make  the  attack;  the  cred- 
itors were  not  necessary  parties  to  the  action.  Spring  v.  Short,  90 
N.  Y.  538.  It  seems  that  if  an  assignee  refuses,  in  a  proper  case, 
to  proceed  and  get  in  the  assigned  property,  the  creditors  col- 
lectively, or  one  in  behalf  of  all  who  may  come  in  and  join,  may 
come  in  and  compel  the  execution  of  the  trust  in  equity,  or  may 
cause  the  removal  of  the  assignee  and  the  appointment  of  another ; 
in  either  case,  however,  decree  for  single  debt  would  be  erroneous ; 
the  decree  must  follow  the  assignment,  and  the  fruits  of  the  recov- 
ery be  distributed  according  to  its  terms.  Grouse  v.  Frothingham, 
97  K  Y.  105.  See  103  K  Y.  302,  supra.  The  remedy  of  the 
individual  creditors  in  such  a  case  is  taken  away  from  them  and 
'devolves  upon  the  trustee,  and  their  rights  are  subject  to  the 
direction  for  distribution  given  by  the  assignment.  Swift  v.  Hart, 
35  Hun,  129,  following  90  N.  Y.  538,  and  97  Is^.  y.  105,  supra; 
find  Childs  v.  Kendall,  30  Hun,  227 ;  Lowery  v.  Clinton,  32  Hun, 
267,  disapproving  Leonard  v.  Clinton,  26  Hun,  288.  In  such  case 
the  title  is  vested  in  the  assignee,  and  the  judgment  creditors  can- 
not maintain  an  action  to  set  aside  fraudulent  incumbrances ;  no 
judgment  could  be  recovered  which  would  entitle  them  to  take  the 
assigned  property  and  apply  it  to  the  payment  of  their  debt. 
Sullvoan  v.  Miller,  40  Hun,  516,  afiirmed,  106  N.  Y.  635.  It  is 
held  in  Kamp  v.  Kamp,  46  How.  143,  per  Leonard,  referee,  that  an 
action  to  set  aside  a  fraudulent  conveyance  may  be  maintained  by  a 
creditor  at  large,  who  is  otherwise  remediless;  e.  g.,  a  woman 
having  an  unsatisfied  claim  for  alimony. 

An  action  by  a  general  creditor  of  a  deceased  insolvent  debtor, 
under  chapter  740,  Laws  1894,  to  set  aside  an  alleged  fraudulent 
conveyance,  in  which  the  plaintiff's  alleged  claim,  consisting  of 
many  items  of  credits  and  debits,  is  denied,  is  compulsorily  refer- 
able. National  Shoe  &  Leather  BTc.  v.  Baher,  148  IST.  Y.  581,  42 
N.  E.  Eep.  1077,  affirming  90  Hun,  277,  35  N.  Y.  Supp.  933,  70 
St.  Rep.  600. 

A  creditor  by  simple  contract  is  within  the  protection  of  the 


statute  of  frauds,  declaring  every  conveyance  or  transfer  of  chat- 
tels, not  followed  by  actual  and  continued  change  of  possession, 
presumptively  fraudulent  as  against  the  creditors  of  the  vendor  or 
assignor,  but  until  he  has  a  judgment  or  a  lien,  or  a  right  to  a  lien, 
he  is  not  in  a  condition  to  assert  his  rights  as  a  creditor.  The  act 
of  1858,  chapter  314,  however,  which  authorizes  an  assignee,  or 
other  trustees  of  an  estate  of  an  insolvent,  to  bring  an  action  for 
the  benefit  of  creditors  and  others  interested,  to  disaffirm  and  treat 
as  void  all  transactions  in  fraud  of  their  rights,  and  to  maintain 
all  necessary  actions  for  that  purpose,  dispenses  with  the  necessity 
of  any  special  or  other  lien  in  behalf  of  individual  creditors,  and 
an  action  by  such  trustee,  to  annul  a  fraudulent  transfer,  and  to 
recover  the  property  or  its  avails,  may  be  brought  for  the  benefit  of 
simple  contract  creditors.  Southard  v.  Berwier,  12  N.  Y.  424, 
citing  Geery  v.  Geery,  63  N.  Y.  256. 

Under  §  232  of  the  Eeal  Property  Law,  authorizing  a  creditor 
of  a  deceased  solvent  debtor  to  set  aside  a  conveyance  of  real 
property  as  fraudulent,  without  having  obtained  a  judgment,  the 
plaintiff  must  prove  his  claim  in  the  same  manner  that  it  would 
have  to  be  proved  in  an  action  at  law.  Mertens  v.  Mertens,  48 
Misc.  235,  96  Supp.  785. 

Where  administrators,  on  application  of  a  creditor  of  their  in- 
testate, refuse  to  exercise  the  power  conferred  on  them  by  §  1, 
chap.  314,  Laws  1858,  to  disafiirm  the  transfer  made  by  said 
intestate  to  one  of  the  administrators  in  fraud  of  the  rights  of 
creditors,  and  to  reclaim  the  property  fraudulently  conveyed,  and 
where  the  estate  in  the  hands  of  the  administrators  is  insufficient 
to  pay  the  debts,  a  creditor  may  bring  an  action  for  his  own  benefit 
and  that  of  all  other  creditors  to  reclaim  the  property,  making  all 
the  administrators  parties.  It  is  not  essential  that  the  plaintiff  in 
such  an  action  should  be  a  judgment  creditor.  He  stands  simply 
as  trustee  in  place  of  the  administrators.  Harvey  v.  McDonnell, 
113  IST.  Y.  526,  reversing  same  case,  48  Hun,  409,  and  distin- 
guishing LicMenhurg  v.  Herdtf elder,  103  N.  Y.  302 ;  National 
Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241;  Nat.  Bank  of 
West  Troy  v.  Levy,  127  N.  Y.  549. 
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AETICLE  11. 

fBATJDUIiENT  COITVEYANCES  AND  TKANSEEBS. 

Subd.  I.  Essential  elements  of  fraudulent  conveyances,  887. 

Subd.  2.  Voluntary  conveyances,  888. 

Subd.  3.  Knowledge  of  fraud  by  grantee,  890. 

Subd.  4.  Consideration  as  affecting  legality  of  transfer,  892. 

Subd.  5.  Fraudulent  intent  and  knowledge,  896. 

Sub.  1.     Essential  Elements  of  Fraudulent  Conveyances. 

To  constitute  a  fraudulent  transfer  there  must  be  a  debtor  in- 
tending to  defraud,  a  creditor  to  be  defrauded,  and  a  conveyance 
of  property  which  would  have  been  appropriated  by  law  to  the 
payment  of  the  debt  due  and  out  of  which  the  creditor  could  have 
realized  all  or  a  portion  of  his  claim.  Am.  &  Eng.  Encyc,  vol. 
14,  p.  251,  citing  Royt  v.  Godfrey,  88  K  Y.  669,  which  holds 
that  to  constitute  a  fraudulent  disposition  of  property  three  things 
must  occur:  First,  the  thing  disposed  of  mtist  be  of  value  out 
of  which  the  creditor  could  have  realized  all  or  a  portion  of  his 
claim ;  second,  it  must  be  transferred  or  disposed  of  by  the  debtor ; 
and,  third,  this  must  be  done  with  intent  to  defraud.  Actual 
intent  to  defraud  must  be  clearly  established. 

The  question  is  whether  the  conveyance  was  a  tona  fide  transac- 
tion or  a  contrivance  to  defeat  creditors,  and  whether  it  reserves 
to  the  debtor  an  advantage  inconsistent  with  its  purpose.  It  is 
not  sufficient  that  the  conveyance  is  founded  on  good  consid- 
eration or  was  made  with  bona  fide  intent.  It  must  be  both,  or 
otherwise  is  voidable  as  to  creditors.  Cyc.  Law,  vol.  20,  p.  345, 
citing  Young  v.  Heermans,  66  N.  Y.  374,  which  holds  that  a 
transfer  by  a  debtor  of  all  his  property,  real  and  personal,  without 
consideration  and  in  trust  for  him  and  his  benefit  during  life,  and 
after  his  death  for  the  payment  of  his  debts,  is  per  se  evidence  of 
fraud  as  to  existing  creditors,  and  that  no  evidence  aliunde  is 
necessary  to  establish  a  fraudulent  intent.  That  it  is  void  as 
against  creditors  both  as  to  the  real  and  personal  estate. 

In  Jewell  v.  Knight,  123  U.  S.  426,  in  opinion  of  Justice  Gray, 
it  is  said  that  fraud  is  not  a  pure  question  of  law,  but  a  question 
either  of  fact  or  of  mixed  law.  In  fact,  that  in  the  absence  of 
any  bankrupt  or  insolvent  law  a  debtor  may  legally  give  a  prefer- 
ence to  one  of  his  creditors,  if  he  does  not  thereby  intend  to 
defraud  the  others,  and  the  sale  and  delivery  of  goods  in  satisfac- 
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tion  of  an  honest  debt  cannot  be  avoided  by  other  creditors  unless 
made  and  received  with  intent  in  fact  to  defraud  them. 

In  Shand  v.  Hartley,  71  N.  Y.  319,  it  was  held  an  action  may 
be  maintained  by  a  judgment  creditor  to  set  aside  a  conveyance  of 
lands  made  by  the  debtor,  as  made  with  intent  to  defraud  the 
creditor,  although  the  debt  was  created  after  the  conveyance,  where 
it  appears  that  the  debtor  obtained  credit  on  the  strength  of  his 
ownership  of  the  lands,  then  transferred  them  with  intent  to 
defraud  his  creditors,  and  thereafter  continued  in  possession  and 
seeming  ownership,  and  kept  up  his  credit  thereby;  in  such  case  a 
transfer  may  be  made  with  intent  to  defraud  a  subsequent,  as  well 
as  a  prior  creditor ;  and  the  fraudulent  intent  appearing,  the  con- 
veyance will  be  declared  void. 

When  a  conveyance  is  made  which  is  fraudulent  as  to  creditors 
and  the  grantee  is  a  party  to  the  fraud,  such  grantee  is  not  entitled 
to  protection  for  any  sum  paid  or  liability  incurred  by  him.  The 
conveyance  is  absolutely  void  and  is  not  permitted  to  stand  as 
security  for  any  purpose  of  indemnity  or  reimbursements.  Davis 
V.  Leopold,  87  N.  Y.  620.  It  is  further  held  that  there  is  a 
distinction  between  one  who  occupies  the  position  of  a  guilty  vendee 
and  one  unaffected  by  notice.  To  the  former  the  law  affords  no 
protection,  and  the  latter  may  hold  his  position  until  repaid 
moneys  advanced. 

Prior  indebtedness  is  only  presumptive  and  is  not  conclusive 
proof  of  fraud,  and  this  presumption  may  be  explained  and  rebut- 
ted. Fraud  is  always  a  question  of  fact  with  reference  to  the 
intent  of  the  grantor.  Where  there  is  no  fraud  there  is  no  in- 
firmity in  the  deed.  Every  case  depends  upon  its  circumstances 
and  is  to  be  carefully  scrutinized,  but  the  vital  question  is  always 
of  good  faith  of  the  transaction.  Lloyd  v.  Fulton,  91  U.  S.  479 
(485). 

Sub.  2.     Voluntary  Conveyances. 

A  voluntary  conveyance  is  not  fraudulent  as  to  subsequent 
creditors,  unless  the  grantor  was  then  insolvent  or  the  deed  was 
made  with  intent  to  defraud  subsequent  creditors.  Holmes  v. 
Clarh,  48  Barb.  237 ;  Tappen  v.  Butler,  7  Bosw.  480 ;  Loeschigk 
V.  Hatfield,  5  Robt.  26 ;  Cushmam,  v.  Addison,  52  N.  Y.  628.  The 
fact  of  an  existing  indebtedness  is  not  sufficient  to  render  a  convey- 
ance void  as  to  prior  creditors ;  there  must  be  a  fraudulent  intent. 

A  voluntary  conveyance  to  a  wife,  without  any  valuable  con- 
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sideration,  is  fraudulent  as  to  creditors,  although  the  wife  be 
ignorant  of  any  fraudulent  intent.  Smart  v.  Earring,  52  Hun, 
505. 

The  lack  of  consideration  raises  a  presumption  of  fraud  on  the 
part  of  the  grantee.  Newman  v.  Cordell,  43  Barb.  448 ;  Holmes 
V.  Clark,  48  Barb.  237 ;  Wood  v.  Hun,  38  Barb.  302,  4  Johns. 
Ch.  481. 

A  Toluntary  conveyance  by  one  who  is  not  indebted  can  after- 
ward be  attacked  by  creditors  only  by  showing  that  it  was  given 
with  a  view  to  continuing  in  business  and  creating  future  debts  and 
saving  the  property  from  them  for  the  purpose  of  defrauding 
future  creditors.  Teed  v.  Valentine,  65  N.  Y.  471.  It  is  only 
where  made  in  good  faith  and  with  no  intent  to  defraud  creditors 
that  a  voluntary  conveyance  will  be  upheld  by  proof  that  the 
grantor  retained  ample  estate  to  pay  all  his  debts.  Fox  v.  Moyer, 
54  N".  Y.  125. 

A  voluntary  conveyance  by  one  largely  indebted  is  void  as  to 
subsequent  creditors.  Carpenter  v.  Muren,  42  Barb.  300 ;  Mills 
V.  Morris,  Hoff.  Ch.  419.  A  voluntary  conveyance  is  void  as  to 
creditors,  although  the  grantee  was  not  privy  to  the  fraud.  Mo- 
haivh  Bank  v.  Atwater,  2  Paige,  54 ;  N.Y.  £  H.  R.  R.  Co.  v.  Kyle, 
5  Bosw.  587;  Hildreth  v.  Sandt,  2  Johns.  Ch.  35.  A  voluntary 
conveyance  by  one  not  shown  to  have  been  insolvent  is  good  against 
the  grantor's  subsequent  judgment  creditors.  Sachs  v.  Walsh,  28 
Misc.  751,  60  Supp.  214.  A  voluntary  conveyance  by  an  in- 
solvent debtor  is  presumptively  fraudulent.  Maxwell  v.  Coriklin, 
41  App.  Div.  211,  58  Supp.  474. 

A  voluntary  conveyance  made  by  a  wife  to  her  husband,  leaving 
her  insolvent,  is  fraudulent  and  void  as  against  one  who,  relying 
on  the  wife's  ownership  of  the  property,  had  performed  labor 
thereon.  Where  a  husband  was  actually  the  owner  of  the  property 
and  paid  the  consideration,  and  had  the  title  invested  in  the  wife 
for  his  own  purposes,  he  could  not,  by  any  advances  made  or  deal- 
ings had  on  account  of  the  property,  create  an  indebtedness  in  his 
favor  against  his  wife.  Multz  v.  Price,  91  App.  Div.  116,  86 
Supp.  480.  The  fact  that  a  conveyance  is  voluntary  creates  a 
presumption  that  it  is  in  fraud  of  creditors.  Baker  v.  Potts,  73 
App.  Div.  29,  76  Supp.  406. 

While  the  intent  with  which  a  conveyance  was  made  is  the  pri- 
mary consideration  to  be  regarded  in  determining  whether  it  is 
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fraudulent  as  to  creditors,  the  want  of  a  valuable  consideration  is  a 
material  circumstance,  and  a  voluntary  conveyance  by  a  person 
who  is  indebted  at  the  time  is  presumptively  fraudulent.  Citizens' 
National  Bank  v.  Fonda,  18  Misc.  114,  41  Supp.  112. 

A  voluntary  transfer  by  an  insolvent  to  a  woman  he  married  the 
day  after  she  was  divorced,  and  as  was  claimed  in  pursuance  of  an 
agreement  that  was  made  before  their  marriage,  though  she  was 
then  married  to  another  and  incompetent  to  carry  out  such  agree- 
ment, of  property  of  the  value  of  $25,000,  which  he  had  purchased 
on  credit,  was  set  aside  at  the  suit  of  the  trustee  in  bankruptcy  as 
made  to  hinder,  delay  and  defraud  creditors,  the  principal  of  whom 
were  those  from  whom  the  articles  were  purchased.  Tiffany  v. 
Hosmer,  54  Misc.  402,  105  Supp.  1055. 

A  deed  is  not  per  se  fraudulent  even  against  existing  creditors 
merely  because  it  is  voluntary.  The  want  of  consideration  is  only 
a  circumstance  from  which,  with  other  circumstances,  fraudulent 
intent  may  be  inferred ;  still  less  is  it  fraudulent  per  se  as  against 
subsequent  creditors.  If  a  voluntary  conveyance  is  made  imme- 
diately  before  engaging  in  some  hazardous  business  or  enterprise 
or  obligations  incurred  so  soon  after  the  conveyance  as  to  warrant 
a  presumption  that  actual  fraud  is  intended,  or  other  circumstances 
lead  to  the  same  inference,  a  deed  will  be  adjudged  fraudulent  and 
void  as  well  against  the  subsequent  as  against  existing  creditors. 
Young  v.  Heermans,  11  'N.  Y.  374. 

Sub.  3.    Knowledge  of  Fraud  by  Grantee. 

That  the  grantee  was  ignorant  of  the  grantor's  intent  will  not 
protect  him  if  his  own  acts  were  fraudulent.  Hooker  v.  Mather,  7 
Cow.  301. 

The  fraud  of  a  debtor  is  properly  imputed  to  creditors  who  took 
no  affirmative  action  to  collect  their  claims,  but  merely  accepted 
the  advantage  voluntarily  given  by  the  debtor  for  his  own  purposes 
and  as  part  of  his  fraudulent  scheme  by  confessing  judgment  and 
transferring  property.  Metcalf  v.  Moses,  161  N.  Y.  587,  modify- 
ing 35  App.  Div.  596,  55  Supp.  179.  A  conveyance  cannot  be 
set  aside  at  the  instance  of  creditors  without  any  evidence  of 
fraud  on  the  part  of  the  grantee.  Lary  v.  Pettit,  55  App.  Div. 
631,  66  Supp.  834. 

To  set  aside  a  transfer  on  the  ground  that  it  was  intended  to 
defraud  creditors,  it  must  be  shown  that  such  intention  existed  on 
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the  part  of  both  the  person  making  and  accepting  the  transfer. 
'  Where  defendant  furnished  money  to  a  third  person  with  which  to 
buy  the  stock  of  goods  and  business  of  the  seller,  and  defendant 
never  had  in  his  possession  any  of  the  property  sold,  the  seller  was 
incompetent  to  pay  from  the  proceeds  of  the  sale  a  debt  due  to 
defendant,  held,  that  a  judgment  creditor  of  the  seller  was  not 
entitled  to  set  aside  the  transaction  as  fraudulent.  Pritz  v.  JoneSj 
117  App.  Div.  643,  102  Supp.  549. 

To  make  a  transfer  fraudulent  as  to  creditors,  the  buyer  must 
have  notice  of  the  guilty  intent  of  the  seller.  Bavin  v.  Suhin,  30 
Misc.  193,  61  Supp.  1104,  reversed,  31  Misc.  742,  64  Supp.  138. 

In  O'Brien  v.  Cavanagh,  36  Misc.  362,  73  Supp.  558,  it  was 
held  that  a  voluntary  conveyance  for  a  nominal  consideration  by  a 
man  indebted  to  a  large  amount  to  various  creditors,  made  to  a 
woman  having  no  claim  upon  the  grantor,  was  in  fraud  of  creditors. 

A  wife  who  has  constituted  her  husband  her  agent  and  was 
content  to  let  him  do  as  he  pleased,  is  chargeable  with  notice  of  his 
fraudulent  intent  and  purpose  in  making  a  transfer  of  his  property 
to  her.     Sommers  v.  Coftterdin,  26  App.  Div.  241,  49  Supp.  652. 

A  deed  void  for  actual  fraud  will  not  be  allowed  to  stand  as 
security  to  the  actual  grantee.     Sands  v.  Codwise,  4  Johns.  536. 

Where  a  fraudulent  grantee  has,  at  the  instance  of  the  grantor, 
executed  a  mortgage  to  pay  debts  of  the  latter,  the  equity  of  the 
mortgagee  will  prevail  over  the  rights  of  a  receiver  in  supple- 
mentary-proceedings, if  the  creditors  were  ignorant  of  the  debtor's 
financial  condition.  Murphy  v.  Moore,  23  Hun,  95,  89  JST.  T. 
446.  A  fraudulent  conveyance  is  valid  except  as  to  creditors. 
Bicknell  v.  Lancaster  Ciiy  Fire  Ins.  Co.,  1  T.  &  C.  215,  affirmed, 
58  N.  Y.  677. 

In  Tan  Wyck  v.  Baher,  16  Hun,  168,  it  is  held  that  where  the 
grantee  was  not  aware  of  the  fraud,  if  the  consideration  was  inade- 
quate, a  court  of  equity  would  treat  it  merely  as  security  for  the 
consideration  actually  paid.  But  a  deed  fraudulent  as  to  creditors, 
will  not  be  allowed  to  stand  as  security  to  a  fraudulent  grantee  for 
the  amount  actually  paid,  citing  McArthur  v.  Hoysradt,  11  Paige, 
495 ;  Salomon  v.  Moral,  53  How.  342,  and  eases  cited. 

To  render  conveyances  made  to  hona  fide  creditors  void  because 
of  the  fraudulent  intent  on  the  part  of  the  debtor,  such  intent  must 
have  been  shared  by  the  creditors  or  those  acting  for  them.  Som- 
mersv.  Cottentin,  26  App.  Div.  241,  49  Supp.  652. 
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Where  individual  members  of  a  firm  on  the  eve  of  failure  convej 
individual  real  estate  to  a  bona  fide  creditor,  with  intent  to  hinder 
their  other  creditors,  the  conveyance  will  be  set  aside,  though  the 
creditor  did  not  know  of  the  fraudulent  scheme,  but  knew  that  the 
firm  was  about  to  fail.  Barker  v.  Franklin,  37  Misc.  292,  75 
Supp.  305.  In  Phillips  v.  Kahn,  96  App.  Div.  166,  89  Supp.  250, 
it  was  held  that  where  a  lien  was  taken  in  good  faith  without 
knowledge  of  the  insolvency  of  the  mortgagor  at  the  time  of  its 
execution,  subsequent  bankruptcy  of  the  mortgagor  did  not  affect 
the  mortgage  lien. 

Where  there  was  no  finding  that  the  deed  was  accepted  by  the 
grantee  with  a  fraudulent  intent,  or  that  such  grantee  knew  or 
shared  in  the  fraudulent  intent  of  the  grantor,  a  judgment  for 
plaintiff  could  not  be  sustained.  Boungierno  v.  Schiller,  98  Supp. 
464.  A  creditor  may,  provided  he  does  so  in  good  faith,  rightfully 
accept  the  debtor's  stock  of  goods  in  part  payment  of  a  bona  fide 
indebtedness,  even  though  he  knows  that  the  debtor  is  insolvent  and 
that  by  taking  the  goods  he  will  deprive  other  creditors  of  the 
means  of  collecting  their  debts.  Schidlovsky  v.  Oorman,  51  App. 
Div.  253,  64  Supp.  993. 

Sub.  4.     Consideration  as  Affecting  Legality  of  Transfer. 

The  payment  by  the  purchaser  of  a  fair  consideration  upon  the 
sale  of  property,  affords  strong  evidence  of  good  faith,  and  while 
not  conclusive  upon  that  question,  requires  clear  evidence  of  the 
existence  of  a  fraudulent  intent  to  overcome  the  presumption  of 
honest  motives  arising  from  that  fact.  Nugent  v.  Jacobs,  103 
IST.  Y.  125.  But  no  form  in  which  the  transaction  is  put  can  shield 
the  property  transferred,  from  the  claim  of  creditors,  and  proof 
that  a  mortgage  was  given  by  an  insolvent  debtor  to  secure  an  hon- 
est debt  does  not,  as  matter  of  law,  disprove  the  fraudulent  intent 
on  the  part  of  the  debtor.  Billings  v.  Russell,  101  N.  Y.  226, 
reversing  31  Hun,  65.  A  purchaser  for  a  valuable  consideration  is 
not  chargeable  with  constructive  notice  that  the  conveyance  to  him, 
by  his  vendor,  was  made  with  intent  to  defraud  creditors ;  his  title 
can  only  be  affected  by  actual  notice  of  such  fraudulent  intent. 
Farley  v.  Carpenter,  37  Hun,  359 ;  Stearns  v.  Gage,  79  N".  Y.  102 ; 
Parker  v.  Connor,  93  IST.  Y.  118. 

Where  in  a  creditor's  suit  it  appeared  that  the  conveyance  was 
for  a  good  consideration,  there  was  no  frauds  or  facts  from  which 
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a  fraudulent  intent  could  be  inferred,  and  the  court  refused  to 
grant  a  nonsuit,  but,  finding  the  consideration  paid  inadequate, 
permitted  the  conveyance  to  stand  as  security  for  the  amount 
actually  paid,  held,  error ;  that  even  if  the  consideration  paid  was 
inadequate,  it  was  sufficient  to  sustain  defendant's  title ;  and,  there 
being  no  fraud  shown,  defendant  was  entitled  to  a  nonsuit,  and  the 
relief  granted  by  the  court  could  only  be  given  in  a  proper  action, 
where  the  evidence  was  consistent  with  the  complaint.  Truesdell 
V.  SwrUs,  104  N.  Y.  164.  A  sale  of  goods  which  is  not  found 
to  be  fraudulent  as  to  creditors  is  not  to  be  treated  as  a  security, 
with  a  view  to  an  accounting  by  the  buyer.  Van  Wych  v.  Baker, 
16  Hun,  169 ;  Leet  v.  McMaster,  51  Barb.  236 ;  Manning  v.  Ermis, 
21  Week.  Dig.  27.  The  circumstances  that  real  property  was 
transferred  by  a  debtor  for  less  than  half  its  value,  and  the  grantor 
was  to  be  allowed  to  reside  on  the  premises,  held  to  uphold  a  finding 
of  a  fraudulent  intent.  Coddington  v.  Vandervender,  19  Week. 
Dig.  126.  In  an  action  in  the  nature  of  a  creditor's  bill,  it 
appeared  a  father  had  conveyed  the  property  to  his  son  on  the 
latter's  agreement  to  support  his  parents  and  pay  certain  debts. 
Eeldyihe  agreement  to  support  the  parents  did  not  raise  a  neces- 
sary presumption  of  fraudulent  intent.  Vial  v.  Mathewson,  34 
Hun,  70.  If  the  guilt  of  a  transferee  in  fraud  of  the  transferor's 
creditors  is  constructive  only,  arising  from  the  legal  presumption 
that  he  intended  the  consequence  of  his  acts,  money  paid  by  him 
in  redemption  of  pre-existing  incumbrances  may  be  allowed  him. 
Lore.  V.  DierJces,  16  Abb.  IST.  C.  47.  So  long  as  it  does  not  appear 
that  the  property  has  been  disposed  fraudulently,  or  at  an  uncon- 
scionable valuation,  creditors  have  no  right  to  disturb  a  conveyance 
or  have  the  same  declared  a  mortgage.  Peterhin  v.  Costello,  18 
Week.  Dig.  186. 

A  conveyance,  in  consideration  of  an  agreement  to  support  the 
grantor  and  his  wife,  is  fraudulent  as  to  existing  creditors.  Todd 
V.  Monell,  19  Hun,  362.  A  valuable  consideration  will  not  sus- 
tain a  conveyance  tainted  with  actual  fraud.  Goodhue  v.  Berrien, 
2  Sandf.  Ch.  630.  A  conveyance  with  fraudulent  intent  is  not 
protected  by  the  existence  of  a  valuable  consideration.  Union 
Bank  v.  Warner,  12  Hun,  306.  A  conveyance  executed  without 
consideration,  with  intent  to  defraud  the  grantor's  creditors,  is 
void,  although  the  grantee  was  not  a  privy  to  the  fraud.  Whyte 
V.  Derdhe,  53  App.  Div.  320,  65  Supp.  577. 
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Where  creditors  of  an  insolvent,  without  taking  any  action  them- 
selves, accept  the  advantage  which  he  gives  them  by  conveyance  of 
his  property  as  a  part  of  a  fraudulent  scheme,  the  conveyance  will 
be  set  aside.     Barker  v.  Franhlin,  37  Misc.  292,  75  Supp.  305. 

The  fact  that  a  wife  is  the  grantee  in  a  deed  made  by  her  hus- 
band with  intent  to  defraud  his  creditors  does  not  so  connect  her 
with  her  husband's  fraudulent  intent  that  proof  of  such  intent  on 
his  part  only  will  invalidate  the  deed.  Bogert  v.  Hess,  50  App. 
Div.  253,  63  Supp.  977. 

A  transfer  made  by  an  insolvent  debtor,  even  though  made  with 
intent  on  his  part  to  defraud  his  creditors,  is  not  void  as  against  a 
transferee  who  has  indorsed  notes  for  his  benefit  which  have  been 
discounted  and  the  proceeds  used  in  the  debtor's  business.  Peetsch 
V.  Sommers,  31  App.  Div.  255,  53  Supp.  438,  28  Civ.  Pro.  K.  124. 

A  voluntary  conveyance  or  transfer  by  an  insolvent  is  fraudulent 
as  against  his  creditors,  even  though  the  transferee  was  without 
knowledge  or  notice  of  such  insolvency.  Truesdell  v.  Bourke,  29 
App.  Div.  95,  51  Supp.  409.  A  deed  cannot  be  set  aside  as 
fraudulent  where  the  sum  paid  by  the  grantee  was  substantial, 
though  inadequate,  unless  he  was  chargeable  with  notice  of  the 
grantor's  fraudulent  intent.  Greenough  v.  Greenough,  21  Misc. 
727,  47  Supp.  1096. 

A  transfer  to  a  creditor  will  be  held  fraudulent,  although  the 
indebtedness  to  him  exceeds  the  amount  transferred,  where  he  is  at 
the  same  time  holding  other  property  of  the  debtor  and  protecting 
it  from  creditors.  Blumenthal  v.  Michel,  33  App.  Div.  636,  54 
Supp.  81.  Held,  in  same  case,  that  the  transfer  of  a  stock  of  goods 
to  a  creditor  just  before  the  failure  of  the  debtor  cannot  be  held 
fraiidulent  merely  because  he  employed  the  debtor  and  his  family 
in  manufacturing  and  selling  the  stock  and  subsequently,  finding 
the  expense  of  disposing  of  them  in  this  maimer  too  great,  sold  the 
balance  to  the  debtor's  son  for  an  adequate  consideration. 

Mere  inadequacy  of  consideration  is  not  proof  of  fraud  against 
creditors.  Hardt  v.  Deutsch,  22  Misc.  66,  48  Supp.  564.  Nor 
is  the  fact  that  a  sale  was  made  at  a  great  sacrifice  sufficient  to 
stamp  it  as  fraudulent  as  to  creditors.  Andreae  v.  Bourke,  33 
App.  Div.  638,  53  Supp.  885.  But  a  sale  made  with  intent  to 
hinder,  delay  and  defraud  the  vendor's  creditors  is  void  notwith- 
standing the  fact  that  it  is  in  liquidation  of  a  valid  debt.  N.  Y. 
Ice  Co.  v.  Cousins,  23  App.  Div.  560,  48  Supp.  799. 
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An  oral  agreement  by  a  woman,  made  to  an  infant,  to  marry  him 
if  he  would  transfer  to  her  a  fund  in  which  he  had  an  interest  is  a 
good  consideration  for  the  assignment  of  such  fund  to  her  after  he 
attained  majority,  and  such  assignment  cannot  be  set  aside  at  the 
suit  of  his  creditors  whose  claims  accrued  during  his  infancy, 
where  the  assignee  had  no  knowledge  of  such  claims  when  she  took 
the  assignment.  De  Hierapolis  v.  Beilly,  44  App.  Div.  22,  60 
Supp.  417. 

A  conveyance  of  land  in  payment  of  a  debt  owing  by  the  grantors 
upon  an  understanding  embodied  in  the  contract  executed  imme- 
diately after  the  delivery  of  the  deed  that  the  land  should  be 
reconveyed  to  the  wives  of  the  grantors  upon  the  payment  of  the 
debt  is  fraudulent  as  against  the  creditors  of  the  grantors.  Harris 
V.  Omowitz,  35  App.  Div.  594.  A  deed  from  mother  to  daughter 
in  consideration  of  trust  money  of  the  daughter  which  the  mother 
had  applied  to  her  own  use,  will  not  be  held  fraudulent  when 
attested  by  uncontradicted  and  unimpeached  evidence.  National 
Bank  of  Port  Jervis  v.  Bonnell,  26  Misc.  541,  57  Supp.  486. 

In  Tisdale  v.  Ryder,  119  App.  Div.  594,  104  Supp.  77,  a  trans- 
fer was  held  good  by  husband  to  a  wife  where  separation  proceed- 
ings had  been  taken,  upon  the  ground  that  there  was  a  good  consid- 
eration for  the  transfer,  it  being  less  than  alimony  as  calculated  by 
the  tables  of  mortality,  and  the  wife  not  being  aware  of  the  exist- 
ence of  judgments  against  her  husband. 

Services  rendered  by  a  son  to  his  father  while  living  on  the 
father's  farm  are  an  insufficient  consideration  for  a  transfer  to  the 
son  by  the  father  of  most  of  his  property  as  against  the  creditors  of 
the  father,  in  the  absence  of  clear  evidence  of  a  contract  to  pay  for 
such  services.  Breen  v.  Henry,  34  Misc.  232,  69  Supp.  627. 
A  bill  of  sale  made  by  an  insolvent  debtor  which  provided  that 
the  purchaser,  as  part  of  the  consideration,  should  board  the  seller 
and  his  family  for  one  year,  held,  void  as  against  creditors.  Brown 
V.  Sherman,  16  App.  Div.  579,  44  Supp.  1112.  A  conveyance  in 
payment  of  a  just  debt  is  not  prima  facie  fraudulent  as  to  the 
grantor's  creditors.  Gaff  v.  Alexander,  20  Misc.  498,  45  Supp. 
737. 

A  mortgage  which  is  void  as  in  fraud  of  creditors,  because 
founded  in  part  upon  a  pretended  debt,  will  not  be  sustained  to 
that  extent  as  against  creditors,  though  their  claims  may  have  been 
created  since  the  filing  of  tlie  mortgage  and  with  knowledge  of  its 
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A  covenant  in  a  deed  for  the  support  of  the  grantor  as  part  of 
the  consideration,  creates  a  trust  in  his  favor  and  renders  the  deed 
fraudulent  and  void  as  to  his  creditors  even  though  a  portion  of  the 
consideration  is  valid.  Where  such  covenant  was  inserted  in  the 
deed  without  the  grantor's  knowledge,  but  upon  discovery  thereof 
she  makes  no  effort  to  have  the  deed  reformed,  but  provides  such 
support,  she  must  be  regarded  as  having  adopted  such  provision 
and  occupies  the  same  position  as  if  she  had  full  knowledge  of  its 
contents.     Townsend  v.  Bumpus,  29  App.  Div.  122,  51  Supp.  513. 

An  insolvent  debtor  may  make  a  valid  sale  or  pledge  of  a  part  of 
his  property  to  a  third  person  to  secure  a  part  of  his  creditors. 
Delcmey  v.  Yalentine,  154  N.  Y.  692.  In  the  absence  of  statu- 
tory restrictions  an  insolvent  debtor  has  a  right  to  sell  and  transfer 
the  whole  or  any  part  of  his  property  to  one  or  more  of  his  cred- 
itors in  payment  of  or  to  secure  his  debts,  where  that  is  his  honest 
purpose,  although  the  effect  is  to  place  his  property  beyond  the 
reach  of  his  other  creditors.     Dodge  v.  McKechnie,  156  If.  Y.  514. 

A  creditor's  action  to  set  aside  a  conveyance  from  husband  to 
wife  cannot  be  sustained  where  it  is  not  shown  that  plaintiff  was  a 
creditor  at  the  time  it  was  made  or  that  the  husband  was  insolvent 
at  that  time.     Alee  v.  Slane,  26  App.  Div.  455,  50  Supp.  55. 

Sub.  5.     Fraudulent  Intent  and  Knowledge. 

A  conveyance  to  a  wife  of  property  paid  for  by  her  husband  is 
valid  as  against  all  but  existing  creditors.  Zimmerman  v.  Schoen- 
feldt,  3  Hun,  692 ;  Ocean  Bank  v.  Hodges,  9  Hun,  161.  If  a 
debtor  purchase  land  and  procure  the  deed  therefor  to  be  executed 
to  his  wife,  it  is  void  as  to  existing  creditors.  Watson  v.  Le.  Boy, 
6  Barb.  481 ;  Mead  v.  Oregg,  12  Barb.  653.  If  a  husband  makes 
a  gift  of  money  to  his  wife  it  is  void  as  to  existing  debts,  and  also 
as  to  future  creditors.  Partridge  v.  Siohes,  4:4:  How.  381.  A  con- 
veyance by  a  husband  to  a  wife  of  a  larger  amount  of  property 
than  is  sufficient  to  secure  a  debt  owing  to  her  separate  estate  is 
presumptively  fraudulent  as  to  creditors.  Briggs  v.  Mitchel,  60 
Barb.  288. 

Moneys  expended  by  a  husband  with  fraudulent  intent  upon  a 
house  on  his  wife's  land  can  be  followed  by  his  creditors ;  otherwise 
as  to  his  personal  services.  Isham  v.  Shafer,  60  Barb.  31Y.  An 
assignment  to  trustees  in  trust  for  the  wife  of  the  grantor,  who 
continiies  in  possession,  is  fraudulent  as  to  a  subsequpnt  creditor 
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whose  debt  is  contracted  during  such  continuance  of  possession. 
Fielder  v.  Day,  2  Sandf.  594.  But  if  a  husband,  without  fraudu- 
lent intent  and  in  good  faith,  who  is  not  indebted,  pay  the  purchase 
price  of  land  and  cause  the  same  to  be  conveyed  to  his  wife,  her 
title  is  good  as  against  subsequent  creditors.  Tappan  v.  Butler, 
7  Bosw.  480 ;  CuHis  v.  Fox,  47  N.  Y.  299.  This  rule  holds  good 
as  to  persons  who  had  dealt  with  the  husband  previously,  and  gave 
him  credit  without  knowledge  of  the  transfer,  where  it  was  clear 
there  was  no  fraudulent  intent.  Carr  v.  Breese,  81  IST.  Y.  584. 
See  Brockway  v.  Fleming,  22  Week.  Dig.  430,  holding  that  an 
existing  indebtedness  alone  does  not  render  a  conveyance  fraudu- 
lent and  void  as  against  creditors,  unless  there  is  an  intent  to 
defraud,  and  this  is  especially  the  case  where  the  balance  of  the 
property  is  sulficient  to  pay  the  debts  of  the  grantor,  on  the  author- 
ity of  Jackson  v.  Post,  15  Wend.  588;  Phillips  v.  Wooster,  36  N. 
T.  412;  Banh  of  U.  8.  v.  Houseman,  6  Paige,  526;  Dunlap  v. 
Hawkins,  59  N.  Y.  342.  A  debtor  conveyed,  without  considera- 
tion, certain  real  estate  to  a  third  person,  with  a  view  to  having 
the  title  vested  in  his  wife,  to  whom  it  was  conveyed  by  such  third 
person;  the  property  remaining  to  the  debtor  was  entirely  insuffi- 
cient to  pay  his  debts.  Held,  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  the  conveyance  was  made  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors.  Cole  v.  Tyler,  65 
F.  T.  73.  A  husband  may  convey  directly  to  the  wife,  property 
which  is  the  result  of  her  earnings ;  such  deed  will  be  sustained  in 
equity.  Mason  v.  Libhey,  19  Hun,  119,  affirmed,  90  l^]'.  Y.  683. 
The  wife's  release  of  her  inchoate  right  of  dower  in  her  husband's 
lands  is  a  good  consideration  for  his  promissory  note  in  her  favor, 
if  there  be  no  intent  to  defraud  creditors,  Foster  v.  Foster,  5  Hun, 
557;  Swart  v.  Ha/rring,  14  Hun,  576;  but  as  against  creditors  of 
an  insolvent  husband,  only  to  the  extent  of  the  actual  value  of 
such  inchoate  right  of  dower  as  shown  by  the  annuity  tables.  Doty 
V.  Baker,  11  Him,  222 ;  Swart  v.  Harring,  supra.  A  gift  of  money 
from  a  husband  to  a  wife,  which  she  immediately  returns  to  him 
with  instructions  to  use  it  as  her  agent,  cannot  be  upheld.  Little 
V.  Willetts,  55  Barb.  125.  A  conveyance  by  a  husband  to  his  wife 
of  personal  property  in  trust  conveys  no  title  to  the  wife.  Van 
Arsdde  v.  Dixon,  Lalor,  358.  A  loan  of  money  by  a  married 
woman  to  her  husband,  on  his  promise  to  repay  it,  constitutes  a 
moral  obligation  which  will  uphold  a  payment  to  her  while  the 
Actions.  Vol.  1  —  57 
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husband  is  insolvent.  Woodwortk  v.  Sweet,  51  1^.  Y.  8 ;  McCart- 
ney V.  Welch,  44  Barb.  271;  s.  c,  51  JST.  Y.  626;  Jaycox  v. 
Caldwell,  51  N.  Y.  395 ;  Lowry  v.  Smith,  9  Hun,  514. 

A  voluntary  settlement  of  a  moderate  sum  by  a  husband  on  his 
wife,  he  retaining  abundant  means  to  pay  his  liabilities,  cannot  be 
invalidated  by  reason  of  his  subsequent  inability  to  pay  a  prior 
debt.  Babcoch  v.  EcUer,  24  N.  Y.  623.  A  husband,  not  legally 
indebted,  may  make  a  moderate  settlement  on  his  wife.  Wilbur 
V.  Fradenburgh,  52  Barb.  474.  In  the  absence  of  fraud,  the  fact 
that  the  intended  husband,  at  the  time  of  making  an  ante-nuptial 
contract,  was  largely  in  debt,  does  not  invalidate  it.  Starhey  v. 
Kelly,  50  JST.  Y.  676.  Where  a  married  woman  purchases  prop- 
erty, but  the  deed  is  made  to  her  husband  on  his  promise  to  pay  on 
request,  a  subsequent  conveyance  of  the  legal  title  by  him  is  not 
void  as  to  his  creditors.  Holden  v.  Burnham,  2  Hun,  678.  Where 
a  solvent  husband  takes  a  conveyance  in  the  name  of  his  wife,  the 
conveyance  is  not  fraudulent  as  to  future  creditors.  Spicer  v. 
Ayres,  2  T.  &  C.  625 ;  Phoenix  Bank  v.  Staford,  89  N.  Y.  405 ; 
Seaman  v.  Wall,  64  How.  47.  A  conveyance  by  a  husband  of 
all  his  property  to  his  wife  and  daughter  on  condition  that  the  wife 
will  discontinue  a  pending  suit  for  a  limited  divorce,  is  fraudulent 
and  void  as  to  existing  creditors.  Morgan  v.  Potter,  17  Hun, 
403.  An  ante-nuptial  contract,  that  if  the  intended  husband 
should  occupy  a  portion  of  his  wife's  real  estate  after  marriage,  he 
would  pay  interest  on  a  mortgage  in  lieu  of  rent,  is  not  fraudulent 
as  to  his  creditors.  Odell  v.  Mylins,  53  How.  250.  A  naked  gift 
from  the  husband  to  the  wife  will  be  sustained  to  the  wife  where 
creditors'  rights  are  not  affected.  Dewey  v.  Dunham,  19  Week. 
Dig.  47.  As  to  what  constitutes  such  a  valid  gift,  see  Armitage  v. 
Mace,  96  K  Y.  538. 

An  action  cannot  be  maintained  on  behalf  of  the  creditors  of  the 
husband  against  the  wife  of  such  debtor  to  recover  the  value  of 
services  rendered  by  him  in  carrying  on  the  separate  business  of 
the  wife,  where  such  services  were  rendered  without  any  express 
agreement  on  the  part  of  the  wife  to  pay  therefor.  Lynn  v. 
Smith,  35  Hun,  275 ;  Abbey  v.  Deyo,  44  IST.  Y.  343 ;  Foster  v. 
Persch,  68  K  Y.  400;  Sherman  v.  Elder,  24  K  Y.  381;  Buckley 
V.  Wells,  33  W.  Y.  518 ;  Cage  v.  Dauchy,  34  K  Y.  293 ;  Draper 
V.  Stouvenel,  35  IST.  Y.  507 ;  Berths  v.  Nunan,  92  K  Y.  152.  See 
Kingman  v.  Frank,  33  Hun,  471.     Where  a  husband  owes  his  wife 
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for  money  earned  before  her  marriage,  he  has  a  right  to  secure  it  to 
her.  Harhottle  v.  Farrell,  21  "Week.  Dig.  534.  A  conveyance  of 
lands  by  a  husband  to  a  wife,  held  valid  where  they  were  purchased 
by  the  husband  with  the  proceeds  of  other  lands  of  which  the  wife 
was  the  equitable  owner.  Smith  v.  Smith,  17  Week.  Dig.  81. 
Where  property  embraced  in  a  chattel  mortgage  is  left  in  possession 
of  a  mortgagee,  under  an  agreement  that  he  may  use  it  as  before 
for  the  support  of  his  family,  it  is  fraudulent.  Marston  v.  Vultee, 
8  Bosw.  129.  A  chattel  mortgage,  void  in  part  as  being  given  to 
hinder,  delay  or  defraud  creditors,  is  void  in  toto.  Russell  v. 
mnne,  37  N.  Y.  591 ;  Dodds  v.  Johnson,  3  T.  &  0.  215.  One  who 
takes  a  chattel  mortgage  in  good  faith,  upon  sufficient  considera- 
tion, is  not  affected  by  an  undisclosed  intent  on  the  part  of  the 
mortgagor  to  defraud  other  creditors.  Smith  v.  Post,  1  Hun,  516. 
The  mere  fact  that  an  assignment  of  property  was  voluntary  and 
without  consideration  is  not  sufficient  to  require  a  finding  that  it  is 
fraudulent  as  to  creditors.  Genesee,  etc..  Bank  v.  Mead,  92  IST.  Y. 
637.  A  gift  inter  vivos,  without  any  intent  to  defraud  creditors, 
camiot  be  questioned  by  a  mere  volunteer.  Duigan  v.  McOormack, 
53  How.  411. 

A  conveyance  for  a  valuable  consideration  is  not  avoided  by 
the  statute,  though  incidental  benefits  are  reserved  to  the  grantor. 
Shoemaker  v.  Hastings,  61  How.  79.  If  the  vendee  purchases 
solely  for  the  purpose  of  obtaining  payment  of  an  honest  debt,  his 
baowledge  of  a  fraudulent  intent  on  the  part  of  the  vendor  will 
not  avoid  the  sale  as  to  creditors.  Norton  v.  Mallory,  63  IN".  Y. 
434;  Ocean  Bank  v.  Hodges,  9  Hun,  161 ;  Dudley  v.  Danforth,'Ql 
N.  Y.  626 ;  Archer  v.  O'Brien,  7  Hun,  146.  A  conveyance  of  land 
in  payment  of  a  bona  fide  debt  is  not  fraudulent  as  to  other  cred- 
itors, although  the  debt  is  barred  by  the  statute  of  limitations. 
Bale  V.  Stewart,  7  Hun,  591.  To  aflFect  the  title  of  a  purchaser 
of  chattels,  he  must  have  notice  of  his  vendor's  fraudulent  intent 
prior  to  the  perfecting  of  the  sale.  Oothhery  v.  Corwwr,  44  Super. 
Ct.  554;  Vanwyck  v.  Setvard,  6  Paige,  62;  s.  c,  18  Wend.  375; 
Dmlap  V.  Hawkins,  59  'N.  Y.  342.  See  Babcock  v.  Eckler,  24 
If.  Y.  628.  A  soldier's  bounty  money,  being  exempt  by  law,  a  gift 
of  it  to  his  wife  is  not  a  fraud  upon  creditors.  Youmans  v.  Boom- 
hwer,  3  T.  &  C.  21.  An  absolute  conveyance,  intended  merely  as 
a  security,  is  not  fraudulent  per  se.  Bigney  v.  Tallmadge,  17 
How.  556, 
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Including  interest  not  collectible  at  law,  but  which  is  equitably 
due,  does  not  render  a  mortgage  fraudulent  as  to  creditors.  Spencer 
T.  Ayrault,  10  N.  Y.  202.  An  insolvent  debtor  may  lawfully 
prefer  one  creditor  to  another  by  a  conveyance  of  property  to  secure 
him.  Bishop  v.  Halsey,  13  How.  134;  Powers  v.  Graydon,  10 
Bosw.  630 ;  McMenomy  v.  Boosevelt,  3  Johns.  Ch.  446 ;  Carpenier 
V.  Muren,,  42  Barb.  300;  Bedell  v.  Chase,  34  K  Y.  386.  The 
mere  sale  of  goods  by  a  person  in  failing  circumstances  upon  credit, 
to  one  who  has  a  knowledge  of  his  condition,  is  not  a  fraud  in  law. 
LoeschigJc  v.  Bridge,  42  'N.  Y.  421.  The  sale  by  an  insolvent  firm 
of  all  its  effects,  at  a  fair  valuation,  to  a  responsible  vendee,  who  has 
knowledge  of  the  vendor's  insolvency,  is  not  fraudulent  per  se. 
Buhl  V.  Phillips,  48  N.  Y.  125,  reversing  2  Daly,  45.  But  where 
a  person  takes  a  conveyance  from  a  known  insolvent,  without 
agreeing  to  pay  his  debts,  he  can  obtain  no  rights  by  subsequent 
voluntary  payment.  Wood  v.  Hunt,  38  Barb.  302.  Where  the 
purchase  money  of  land  is  paid  by  one  and  the  conveyance  made  to 
another,  the  conveyance  made  is  not  fraudulent  as  to  creditors  if 
the  consideration  were  paid  in  discharge  of  a  prior  moral  obliga- 
tion. Wait  V.  Day,  4:  Den.  439.  A  creditor  of  the  vendor,  seeking 
to  avoid  a  sale  on  the  ground  of  fraud,  must  give  the  ground  of 
fraud  to  establish  the  fraudulent  intent;  mere  suspicion  is  not 
enough,  nor  is  the  vendor's  fraudulent  intent  sufficient ;  the  vendee 
must  also  be  implicated,  and  by  other  proof  than  mere  inadequacy 
of  price.  Jaeger  v.  Kelley,  52  N.  Y.  274.  A  fraudulent  convey- 
ance is  binding  on  the  grantor  and  his  heirs,  and  the  heir  cannot 
impeach  the  ancestor's  deed  on  the  ground  that  it  is  fraudulent. 
Sander  v.  Cadwell,  1  Cow.  622 ;  Cadwell  v.  King,  4  Cow.  207 ; 
Malin  v.  Garnsey,  16  Johns.  189 ;  Wood  v.  Hunt,  38  Barb.  302 ; 
Waterbury  v.  Westervelt,  9  N.  Y.  598 ;  Moseley  v.  Moseley,  15 
N.  Y.  334.  A  conveyance  by  a  fraudulent  grantee  to  a  bona  fide 
purchaser,  for  a  valuable  consideration,  without  notice,  will  prevail 
against  the  creditors  of  the  original  fraudulent  grantor.  Anderson 
V.  Roberts,  18  Johns.  515;  Hawley  v.  Cramer,  4  Cow.  132; 
Reynolds  v.  Parle,  5  Lans.  149. 

If  the  vendee  purchase  solely  for  the  purpose  of  obtaining  pay- 
ment of  an  honest  debt,  his  knowledge  of  a  fraudulent  intent  on 
the  part  of  the  vendor  will  not  avoid  the  sale  as  to  creditors. 
Dudley  v.  Danforth,  61  N.  Y.  626 ;  Hale  v.  Stewa/rt,  7  Hun,  591 ; 
Shoemaker  v.  Hastings,  61  How.  79.     A  conveyance  by  one  in- 
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debted  in  pursuance  of  a  parol  trust,  created  upon  a  valuable  con- 
sideration, is  not  fraudulent  as  against  the  creditors  of  the  grantor. 
Norton  v.  Mallory,  63  N.  Y.  434.  A  voluntary  conveyance 
of  property  of  large  value,  executed  by  parents  in  extreme  old 
age  to  their  sons,  in  whom  they  confided,  and  in  ignorance  and 
misapprehension  of  its  contents  and  effect,  set  aside,  although  it 
was  not  found  by  the  court,  as  a  matter  of  fact,  to  have  been 
induced  by  actual  positive  fraud.  Weller  v.  Weller,  44  Hun,  172, 
affirmed,  112  N.  Y.  655. 

Subsequent  illegal  acts  of  an  assignor  will  not  render  invalid  an 
assigoment  made  with  honest  intent.  Shultz  v.  Hoagland,  85 
N.  Y.  464.  Where  it  appeared  that  at  the  commencement  of  their 
dealings  with  a  firm,  creditors  made  no  search  of  the  records  as  to 
the  title,  and  that  such  search  would  have  shown  that  the  firm  did 
not  own  the  property,  conveyance  will  not  be  set  aside.  Trenton 
Bank  Co.  v.  Duncan,  86  N.  Y.  221.  Where  a  debtor  transferred 
property  to  his  creditor,  not  only  to  pay  the  debt  due,  but  for  the 
purpose  of  preventing  his  other  creditors  from  reaching  it,  held, 
that  the  creditor  should  be  required  to  pay  over  all  the  property 
brought  in  excess  of  his  claim.  Palen  v.  Bushnell,  1  Hun,  319, 
affirmed,  60  JST.  Y.  607. 

A  transfer  for  the  purpose  of  hindering,  delaying  or  defrauding 
other  creditors  will  not  give  a  good  title  as  against  the  sheriff  even 
though  there  may  have  been  an  indebtedness  to  the  transferee  and 
a  payment  of  money  by  him  on  account  of  the  purchase.  Cohen 
V.  Kelly,  35  Super.  Ct.  42.  A  person  who,  with  fraudulent  intent, 
takes  a  conveyance  from  a  debtor  to  hinder  the  creditors  of  the 
latter,  does  it  at  the  peril  of  having  that  which  he  receives  taken 
from  him  by  the  creditor  whom  he  is  attempting  to  defraud,  with- 
out any  remedy  to  recover  that  which  he  parts  with  in  carrying  out 
his. bargain.  Union  National  Bank  of  Albany  v.  Warner,  12  Hun, 
306.  One  who,  in  good  faith  for  an  honest  purpose,  receives  a 
conveyance  which  proves  to  have  been  made  with  intent  to  defraud, 
is  only  bound  to  restore  to  the  grantor's  creditors  what  he  has 
received.  Pond  v.  Comstock,  20  Hun,  492,  affirmed,  87  E".  Y. 
627;  Murphy  v.  Moore,  23  Hun,  95,  affirmed,  89  N.  Y.  446. 

A  mortgage  given  to  secure  a  previously  existing  valid  indebt- 
fAaes,s  is  not  valid  as  against  other  creditors,  although  made  and 
received  with  intent  to  place  the  mortgagor's  property  beyond  the 
feach  of  such  other  creditors,  and  at  the  same  time  secure  him 
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the  use  thereof.  Billings  v.  Billings,  101  N.  Y.  226,  reversing 
31  Hun,  65.  A  conveyance  by  a  solvent  debtor,  of  a  portion  of 
his  property  to  trustees  to  pay  a  portion  of  his  creditors  is  not, 
as  a  matter  of  law,  fraudulent  and  void  as  to  those  not  provided 
for,  merely  because  it  contains  a  provision  that  the  surplus  is 
to  be  repaid  to  the  grantor,  although  such  a  conveyance  by  an 
insolvent  debtor  vrould  be.  Knapp  v.  McOowan,  96  N.  Y.  75. 
To  maintain  a  creditor's  bill  it  is  not  necessary  that  the  judgment 
should  have  existed  prior  to  the  alleged  fraudulent  conveyances; 
it  is  sufficient  if  the  claims  existed  at  the  time  of  the  conveyance. 
National  Bank  of  Bondout  v.  Dreyfus,  14  Week.  Dig.  160, 
affirmed,  96  N.  Y.  676.  A  mortgage  by  a  husband  to  his  wife, 
made  in  consideration  of  a  previous  existing  loan  on  which  he 
had  promised  to  give  her  security,  is  not  fraudulent  merely  because 
it  was  intended  by  both  to  prevent  some  other  creditor  from  collect- 
ing his  debt  out  of  the  mortgaged  property.  Jewett  v.  Noteware, 
30  Hun,  192.  Assignments  of  property,  by  a  father  to  a  son 
in  settlement  of  services,  held  not  fraudulent  against  creditors, 
although  the  son  was  a  minor  when  the  services  were  rendered. 
Canavan  v.  McAndre.ws,  14  Week.  Dig.  282.  If  a  finding  of  fact 
is  made  that  an  instrument  is  not  fraudulent,  when  it  is  fraudulent 
as  matter  of  law,  the  finding  of  fact  does  not  avail.  Coleman  v. 
Burr,  93  N.  Y.  17.  The  execution  of  a  bill  of  sale  of  personal 
property,  on  the  express  understanding  that  as  a  condition  prece- 
dent to  its  having  effect  the  purchaser  shall  execute  a  written 
agreement  to  allow  the  seller  to  remain  in  possession,  passes  no  title 
as  against  one  having  a  valid  judgment  and  execution  against  the 
seller.  Fowler  v.  Haynes,  91  N.  Y.  346.  That  inadequacy  of 
consideration  is  alone  insufficient  to  set  aside  a  conveyance  as 
fraudulent,  see  Truesdell  v.  Davies,  104  N.  Y.  164. 

An  action  by  creditors  of  the  husband  to  reach  lands  conveyed 
to  the  debtor's  wife  was  sustained  upon  finding  that  the  husband 
was  insolvent  at  the  time  and  that  the  transfer  was  a  device  to 
defeat  creditors.  Milwaukee  Harvester  Co.  v.  Culver,  89  Hun, 
598,  35  Supp.  289. 

An  assignment  of  property  in  fraud  of  creditors  is  void  by  stat- 
ute, both  as  to  existing  and  subsequent  creditors.  Dewey  v.  Moyer, 
72  N.  Y.  70,  affirmed,  U.  S.  Supreme  Court,  23  Alb.  L.  J.  295.  In 
an  executor's  action  to  reach  moneys  of  the  testator,  which  defend- 
an  executor's  action  to  reach  moneys  of  the  testator,  which  defendant 
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claims  as  a  gift,  it  was  held  competent  for  plaintiff  to  show,  under 
chapter  314,  Laws  1858,  in  avoidance  of  the  defeasance,  that  such 
alleged  gift  was  in  fraud  of  his  individual  rights  as  a  creditor  of 
the  testator.  Jones  v.  Jones,  41  Hun,  163.  The  fact  of  payment 
of  a  valuable  consideration  upon  a  transfer  of  property  is  not 
inconsistent  with  the  existence  of  an  intent  to  defraud,  and  no 
difference  can  be  made  between  the  consideration  produced  by  an 
existing  debt  or  one  arising  in  any  other  manner ;  proof,  therefore, 
that  a  mortgage  given  by  an  insolvent  debtor  was  given  to  secure  a 
debt  actually  owing  by  the  mortgagor  does  not,  as  a  matter  of  law, 
disprove  the  existence  of  a  fraudulent  intent  on  the  part  of  the 
debtor.  Billings  v.  Billings,  101  N.  Y.  226.  The  title  of  a 
purchaser  in  good  faith  acquired  through  the  purchase  at  a  fore- 
closure of  a  chattel  mortgage,  is  not  affected  by  the  fact  that  the 
mortgage  was  executed  to  hinder,  delay  and  defraud  creditors. 
Zoeller  v.  Riley,  100  N.  Y.  102.  A  conveyance  of  lands  by  a 
debtor  for  a  nominal  consideration,  although  presumptively  fraudu- 
lent, will  be  sustained  where  it  appears  that  he  held  the  lands  in 
trust,  and  that  the  lands  were  conveyed  in  pursuance  of  such  trust. 
Backs  V.  Tomlinson,  1  St.  Rep.  484.  It  must  appear,  in  order  to 
recover  in  a  creditor's  suit,  that  the  conveyances  challenged  as 
fraudulent  are  so  in  fact,  and  stand  in  the  way  of  the  collection  of 
the  plaintiff's  judgment.  Carpenter  v.  Oshorn,  102  17.  Y.  552 ; 
fraudulent  intent  must  be  proved  as  a  matter  of  fact.  Emmerich 
V.  Eejferman,  53  Super.  Ct.  98.  The  mere  fact  that  a  man  exe- 
cutes a  mortgage  for  an  usurious  loan  does  not  make  the  transaction 
fraudulent,  nor  does  it  necessarily  give  a  creditor  the  right  to  inter- 
vene to  set  aside  the  security.  Marx  v.  Toiler,  12  Civ.  Pro.  K. 
226. 

Where  a  debtor  conveyed  to  his  wife,  for  a  consideration  of 
twenty-five  per  cent,  of  its  value,  property  which  deprived  him  of 
ability  to  pay  his  indebtedness  to  plaintiff,  it  was  held  that  an 
inference  of  fraudulent  intent  in  disposing  of  the  property  was 
warranted  and  the  conveyance  set  aside.  Sandman  v.  Seaman,  84 
Hun,  337,  65  St.  Eep.  602,  32  Supp.  338,  affirmed,  156  N.  Y.  668. 

If  a  general  assignment  is  made  by  an  assignor  with  intent  to 
hinder,  delay  or  defraud  creditors,  it  is  invalid  as  against  creditors 
no  matter  how  free  from  knowledge  or  participation  in  the  fraud 
the  assignee  may  be.  Loos  v.  Wilkinson,  110  N.  Y.  195.  This 
is  based  upon  the  ground  that  an  assignee  under  general  assign- 
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ment  is  not  a  purchaser  for  value.     Putnam  v.  Huhhell,  42  N.  Y. 
106 ;  Cuyler  v.  McCartney,  40  E".  Y.  221. 

An  effort  by  an  assignee  to  compromise  with  his  creditors  after 
an  assignment  is  not  evidence  of  fraudulent  intent  in  making  the 
assignment.  Van  Bergen  v.  Lehmaier,  72  Hun,  304.  That  an 
assignment  is  made  v?ith  intent  to  prevent  the  assignor's  creditors 
from  gaining  a  preference  by  execution  does  not  establish  a 
fraudulent  purpose.  Welles  v.  March,  30  IST.  Y.  344;  Beed  t. 
Mclntyre,  98  U.  S.  507. 

Where  the  acts  of  the  assignor  are  so  connected  that  they  form 
a  scheme  for  the  disposition  of  the  property  of  the  debtor  to 
defraud  his  creditors,  then  all  such  acts  are  to  be  taken  together, 
and  where  an  assignment  is  a  culmination  of  the  whole  scheme, 
fraud  in  the  acts  leading  up  to  it  will  vitiate  the  assignment. 
Hardt  v.  Schwab,  72  Hun,  109,  25  Supp.  402,  affirmed,  150  N".  Y. 
579;  Haydock  v.  Coope,  53  W.  Y.  68;  Roihchild  v.  Solomon,  52 
Hun,  486;  Loos  v.  Wilkinson,  110  N.  Y.  195.  See,  however,  on 
this  point,  Abegg  v.  Bishop,  142  IST.  Y.  286;  Central  National 
Bank  v.  Seligman,  138  IST.  Y.  441 ;  Berger  v.  Varrelmann,  127 
]Sr.  Y.  281 ;  Spelman  v.  Friedman,  130  N.  Y.  421.  Intentional 
withholding  of  property  by  the  assignor  from  the  assignee  is  a 
fraud  on  the  rights  of  creditors.  White  v.  Benjamin,  3  Misc.  490, 
23  Supp.  981 ;  Chambers  v.  Smith,  60  Hun,  248,  14  Supp.  706 ; 
Schwap  V.  Eaughran,  42  St.  Rep.  407 ;  Smith  v.  Ferine,  121 
K  Y.  376 ;  Coursey  v.  Morton,  132  K  Y.  556. 

So  as  to  an  intentional  omission  of  property  from  the  schedule. 
Fittsfield  National  Bank  v.  Tailer,  60  Hun,  130,  14  Supp.  557. 
But  this  is  not  the  rule  where  the  property  has  no  value.  Shulty 
V.  Hoagland,  85  IST.  Y.  464.  The  latter  case  holds  that  subsequent 
acts  of  the  assignee  unconnected  with  the  assignment  are  held 
immaterial,  and  to  the  same  effect  is  Roberts  v.  Buckley,  80  Hun, 
58,  29  Supp.  873,  affirmed,  145  N.  Y.  215. 

Where  the  suffering  of  judgment  by  an  insolvent  corporation  and 
the  transfer  of  property  by  it  to  one  who  holds  the  same  for  the 
judgment  creditor  are  merely  parts  of  a  single  scheme  to  prefer 
the  creditor,  an  action  may  be  maintained  against  all  parties  who 
participated  in  the  transaction  and  received  anything  under  it. 
Wood  V.  Sidney  Sash,  Blind  &  Furniture  Co.,  92  Hun,  22,  37 
K  Y.  Supp.  885,  72  St.  Rep.  830. 

Where  a  wife  has  permitted  her  husband  to  take  title  to  her  real 
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estate,  her  equitable  title  cannot  prevail  as  against  creditors  of  the 
husband.  Sloan  v.  Huntington,  8  App,  Div.  93,  40  Supp.  393. 
A  purchaser  for  value  is  not  chargeable  with  constructive  notice 
that  a  conveyance  to  him  was  made  with  intent  to  defraud  cred- 
itors ;  actual  notice  is  required  to  impair  or  affect  his  title.  King 
7.  Holland  Trust  Co.,  8  App.  Div.  112.  An  action  to  set  aside  a 
deed  as  fraudulent  as  to  creditors,  cannot  be  maintained  where 
such  deed  was  not  delivered  during  the  grantor's  lifetime  but  was 
surreptitiously  and  fraudulently  obtained  after  his  death,  by  the 
grantee  or  her  husband,  and  the  complaint  in  an  action  by  an 
executor  to  set  aside  a  deed  made  by  his  testator  as  fraudulent  as 
to  his  creditors,  should  show  the  existence  of  such  debts  as  would 
render  the  conveyance  fraudulent  at  the  time  it  was  made.  An 
action  under  §§  1638  and  1639  cannot  be  maintained  where  the 
property  is  in  the  hands  of  a  receiver  appointed  by  the  court. 
Walker  v.  Pease,  17  Misc.  415,  41  Supp.  198. 

A  creditor's  action  may  be  maintained  to  have  a  chattel  mort- 
gage declared  void  for  delay  in  filing  and  to  reach  the  property  or 
its  value;  where  it  has  been  taken  by  the  mortgagee.  Webb  v. 
Staves,  1  App.  Div.  145,  37  N.  Y.  Supp.  414,  72  St.  Kep.  711. 

A  transfer  by  an  insolvent  debtor  of  all  his  property  at  its  full 
value  to  a  single  creditor  in  payment  of  his  debt,  where  no  general 
assignment  is  made  or  contemplated,  is  not  within  the  statute 
prohibiting  preferences  in  general  assignments  in  excess  of  one- 
third  of  the  assigned  estate.  Tompkins  v.  Hunter,  149  N.  Y. 
117,  43  K  E.  Eep.  532. 

When  an  appeal  in  a  judgment  creditor's  action  is  based  only 
upon  the  pleadings,  the  decision  and  the  judgment,  and  there  is 
no  case  containing  the  evidence,  and  there  is  printed  in  the  appeal 
book  certain  requests  to  find,  some  marked  "  found,"  and  some 
"  not  found,"  and  the  requests  "  found  "  are  not  incorporated  in 
the  decision,  the  requests  cannot  be  considered,  and  exceptions  to 
refusals  to  find  raise  no  question  in  the  absence  of  the  testimony. 
Under  such  circumstances,  where  the  decision  merely  finds  that 
a  conveyance  alleged  to  be  in  fraud  of  creditors  was  made  long 
before  the  creditor's  judgment,  and  there  is  no  finding  as  to  the 
validity  of  the  assignment,  a  conclusion  that  it  was  invalid  is  not 
warranted.    Jacquelin  v.  Jacquelin,  119  App.  Div.  428. 

A  debtor  is  at  liberty  to  pay  such  of  his  creditors  as  he  chooses 
to  the  extent  of  transferring  all  of  his  property  to  the  favored 
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ones,  so  long  as  there  is  no  fraud  on  the  part  of  the  creditors. 
Commercial  Bwnk  v.  Sherwood,  162  N.  Y.  310,  affirming  Com- 
mercial Bank  v.  Bolton,  20  App.  Div.  70,  46  Supp.  734. 

Transfer  of  property  by  a  debtor  fraudulent  as  to  creditors,  is 
not  void  ah  initio,  the  title  passes,  and  if  the  property,  though 
obtained  by  the  debtor  by  fraud,  is  levied  upon  and  sold  by  a 
creditor  of  the  transferee,  under  a  judgment,  and  the  proceeds 
paid  over  to  him  before  action  taken  to  set  aside  the  transfer, 
they  cannot  be  reached  by  creditors  of  the  debtor  who  made  the 
transfer.  Standard  Nat.  Bank  v.  Garfield  Nat.  Bk.,  70  App. 
Div.  46,  75  Supp.  28. 

A  husband  may  pay  his  wife  any  indebtedness  he  owes  her, 
providing  it  is  done  without  any  design  to  cheat  or  defraud  his 
other  creditors;  but  a  conveyance  by  a  landowner  to  his  wife,  in 
order  to  prevent  him  from  dissipating  the  property  and  making 
bad  sales,  is  subject  to  any  judgments  which  might  be  recovered 
against  him  on  existing  demands.  Tanner  v.  Eckhardt,  107  App. 
Div.  79,  94  Supp.  1013. 

The  fact  that  the  grantor  is  insolvent  and  is  indebted  at  the 
time  of  the  conveyance  to  his  wife,  does  not  make  the  convey- 
ance fraudulent  as  against  creditors,  so  long  as  he  retains  sufficient 
to  satisfy  his  creditors.  Wadleigh  v.  Wadleigh,  111  App.  Div. 
367,  97  Supp.  1063. 

The  same  rule,  Pearsall  v.  Stewart,  112  App.  Div.  366,  98 
Supp.  467. 

A  deed  from  a  wife  to  her  husband  of  property  theretofore 
conveyed  by  the  husband  to  the  wife  and  purchased  with  the 
husband's  means  is  valid.  Hulse.  v.  Bacon,  40  App.  Div.  89,  57 
Supp.  537,  affirming  26  Misc.  455.  A  transfer  of  property  made 
by  a  husband  to  his  wife  with  intent  to  hinder,  delay  or  defraud 
creditors  cannot  be  upheld  by  proof  that  the  transfer  was  made  in 
consideration  of  a  bona  fide  debt  due  to  the  wife  from  her  husband. 
Vogedes  v.  Beakes,  38  App.  Div.  380,  56  Supp.  662. 

A  chattel  mortgage  given  by  an  insolvent  debtor  to  secure  a  debt 
of  his  wife  is  presumptively  fraudulent  as  to  his  creditors. 
Lippitt  V.  Oilmartin,  37  App.  Div.  411,  55  Supp.  1042.  A  bill 
of  sale  by  an  insolvent  firm  of  all  its  property,  made  immediately 
after  inducing  a  creditor  to  defer  the  entry  of  judgment,  will  be 
set  aside  as  fraudulent  as  to  creditors.  WrigM  v.  Lovd,  39  App. 
Div.  270,  56  Supp.  959. 
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An  oral  ante-nuptial  agreement  does  not,  as  against  the  hus- 
band's creditor's,  constitute  a  sufficient  consideration  for  a  deed 
by  the  husband  to  the  wife.  Whyte  v.  Denike,  53  App.  Div. 
320,  65  Supp.  577. 

Where  the  direct  eflFect  of  a  conveyance  and  of  omitting  to  put 
it  upon  record  is  to  defraud  a  creditor,  who,  relying  upon  the 
grantor's  apparent  ownership,  intrusts  him  with  the  property 
which  he  misapplies,  such  conveyance  is  fraudulent  as  to  cred- 
itors. Pendlton  v.  Hughes,  65  Barb.  136;  s.  c,  53  N.  Y.  626. 
But  it  is  only  where  a  conveyance  is  made  with  intent  to  hinder, 
delay  and  defraud  creditors,  that  it  is  void  as  to  subsequent 
creditors,  and  one  who  gives  credit  to  the  grantor,  knowing  he  has 
parted  with  his  title,  cannot  claim  it  as  fraudulent  as  to  him. 
Baker  v.  Oilman,  52  Barb.  26.  A  voluntary  conveyance,  which 
the  grantor  was  under  no  legal  obligation  to  make,  is  void  as  to 
existing  creditors.     Champlin  v.  Seeher,  56  How.  46. 

A  fraudulent  conveyance  is  void  as  against  the  creditors  intended 
to  be  defrauded.     Stephens  v.  Sinclair,  1  Hill,  143. 

A  subsequent  purchaser  may  maintain  a  suit  to  set  aside  a  prior 
invalid  conveyance  by  his  grantor.  McMahon  v.  Allen,  35  N.  Y. 
403.  A  conveyance  made  with  actual  intent  to  defraud  may  be 
avoided  by  a  subsequent  creditor,  but  subsequent  creditors  are  not 
entitled  to  the  benefit  of  improvements  made  by  the  fraudulent 
grantee,  or  of  incumbrances  paid  by  him.  King  v.  Wilcox,  11 
Paige,  589. 

No  action  can  be  maintained  by  the  fraudulent  grantor  to 
recover  the  property  conveyed,  although  the  conveyance  was  made 
by  the  advice  of  the  grantee  in  whom  the  grantor  had  great  confi- 
dence.    Renfrew  v.  McDonald,  11  Hun,  254. 

A  conveyance  executed  for  a  nominal  consideration  by  a  husband 
to  his  wife  as  a  settlement  upon  her  and  his  children,  of  property 
the  value  of  which  was  not  greater  than  was  reasonably  sufficient 
for  that  purpose,  made  at  a  time  when  solvent,  and  retained  a 
surplus  greatly  in  excess  of  all  existing  and  contingent  liabilities, 
which  surplus  he  continued  to  hold  for  some  time  after  the 
execution  of  the  conveyance,  is  valid  as  against  a  creditor  of  the 
husband  whose  claim  accrued  prior  to  its  execution.  Guy  v. 
Craighead,  46  App.  Div.  614,  61  Supp.  988. 

The  execution  by  the  judgment  debtor  of  a  chattel  mortgage  at 
a  time  when  she  was  assuring  the  judgment  creditor  that  if  he 
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would  delay  entering  the  judgment  a  few  hours  longer  she  would 
pay  his  claim  is  a  fraud  upon  the  judgment  creditor,  and  the  lien 
of  the  judgment  will  not  be  postponed  to  the  chattel  mortgage, 
particularly  where  it  does  not  appear  that  the  mortgagees  were 
bona  fide  creditors  of  the  debtor.  Bobinson  v.  Hawley,  45  App. 
Div.  287,  61  Supp.  138.  The  fact  that  a  firm  requested  a  creditor 
not  to  record  a  security  given,  on  the  ground  that  such  act  \vould 
tend  to  affect  its  credit,  is  not,  of  itself,  evidence  from  which  an 
intent  to  defraud  creditors  can  be  inferred.  Werner  v.  Franklin 
Nat.  Bank,  49  App.  Div.  423,  63  Supp.  383. 

Where  a  husband  while  solvent  paid  the  consideration  for  a 
house  conveyed  to  his  wife,  which  was  used  by  them  as  a  resi- 
dence, payments  made  by  him  for  mortgage  interest,  insurance, 
taxes  and  repairs  in  lieu  of  rent,  but  without  arrangement  with 
his  wife,  are  not  in  fraud  of  creditors  and  do  not  entitle  a  judg- 
ment creditor  of  the  husband  to  a  lien  on  the  premises.  Bfun- 
dage  v.  Hunger,  54  App.  Div.  549,  66  Supp.  1014. 

A  transfer  of  substantially  all  the  property  of  a  corporation  to 
another  corporation,  in  exchange  for  stock  of  the  latter,  which 
was  distributed  among  the  stockholders  of  the  former,-  both  corpo- 
rations being  solvent,  made  pending  a  dispute  concerning  an 
unliquidated  claim  against  the  former,  on  which  the  claimant 
brought  suit  and  recovered  judgment,  held,  to  afford  no  groimd 
on  which  the  judgment  creditor  could  have  the  transfer  set  aside 
in  the  absence  of  fraud.  Hurd  v.  N.  Y.  &  Commercial  Steam 
Laundry  Co.,  52  App.  Div.  467,  65  Supp.  125,  reversing  60 
Supp.  813. 

Where  a  failing  debtor  conveys  all  of  his  property  to  trustees 
under  their  separate  agreement  to  reconvey  on  request,  and  to  use 
the  income  and  the  proceeds  of  any  sale  to  support  him  and  his 
family  and  pay  his  debts,  the  conveyance  is  void.  New  York 
Public  Library  v.  Tilden,  39  Misc.  169,  79  Supp.  161. 

Continuance  in  possession  by  a  grantor  of  real  estate  after  con- 
veyance to  another,  while  a  circumstance  to  be  considered  with 
the  other  evidence,  does  not  of  itself  warrant  the  legal  conclusion 
that  the  deed  was  fraudulent  as  to  creditors.  Willis  v.  Willis, 
79  App.  Div.  9,  79  Supp.  1028. 

The  fact  that  a  creditor  to  whom  a  debtor  transfers  real 
property  in  payment  of  a  valid  debt,  about  a  year  thereafter,  as  a 
condition  of  reconveying  the  property  to  another  creditor,  re- 
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quires  the  latter  to  reimburse  him  for  all  expenses  and  advances 
incident  to  the  transaction  and  moneys  advanced  by  him  to  the 
debtor's  wife,  does  not  tend  to  indicate  the  existence  of  a  fraudu- 
lent intent  in  the  original  conveyance.  O'Connor  v.  Docen,  50 
App.  Div.  610,  64  Supp.  206. 

Proof  that  a  father,  about  a  month  before  a  note  became  due, 
and  while  he  was  insolvent,  conveyed  to  his  daughter  all  his 
property  consisting  of  real  and  personal  estate;  that  the  daughter 
knew  that  this  was  all  he  had  and  that  there  was  no  change  of 
possession  of  the  personal  property,  is  sufficient  to  sustain  finding 
of  fraudulent  intent.  First  National  Banh  of  Amsterdam  v. 
Miller,  163  K  Y.  164,  reversing  24  App.  Div.  551,  49  Supp.  981, 
27  Civ.  Pro.  E.  167. 

The  fact  that  a  mortgage  was  not  recorded  until  the  day  on 
which  the  firm  of  which  the  mortgagor  was  a  partner  made  a 
general  assignment,  furnishes  no  ground  for  declaring  it  invalid, 
unless  it  appears  that  the  mortgagor  was  insolvent  when  he  gave 
the  mortgage,  or  that  it  was  withheld  from  record  with  an  intent  to 
defraud  creditors,  or  credit  was  extended  on  the  faith  of  an 
xmincumbered  record  title.  Hardin  v.  Dolge,  46  App.  Div.  416, 
61  Supp.  753. 

In  Bolin  v.  Thompson,  51  App.  Div.  601,  64  Supp.  203,  trans- 
fers by  an  insolvent  debtor  of  his  residence  to  his  wife  for  a 
nominal  consideration  and  of  his  business  to  a  creditor,  who  on 
the  same  day  transferred  it  to  his  wife,  was  held  fraudulent.  In 
Gennerich  v.  Voight,  46  App.  Div.  622,  61  Supp.  620,  the  trans- 
fer of  stock  by  an  insolvent  trader  to  his  brother  for  an  inadequate 
consideration,  payment  of  which  was  not  satisfactorily  established, 
was  held  fraudulent.  In  Hollis  v.  Drescher,  46  App.  Div.  151, 
63  Supp.  378,  a  conveyance  to  the  grantor's  brother-in-law,  for  an 
alleged  indebtedness  to  him,  not  satisfactorily  proved,  of  property 
much  in  excess  of  the  alleged  indebtedness,  the  grantor  continuing 
in  control  and  collecting  the  rents,  was  held  to  be  in  fraud  of 
creditors. 

Proof  that  after  the  transfer  of  a  business  from  a  son  to  his 
mother  it  was  conducted  the  same  as  before,  the  son  being  put  in 
charge  on  a  salary  payable  out  of  the  business  under  an  agreement 
made  at  the  time  of  the  transfer;  that  the  property  largely  ex- 
ceeded the  alleged  consideration,  and  that  the  son  failed  to  enter 
on  the  books  receipts  for  large  sums  of  money  received  immedi- 
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ately  prior  to  the  transfer  is  sufficient  to  establish  fraud.  Sauger- 
ties  Bank  v.  Mack,  34  App.  Div.  494,  54  Supp.  360. 

A  conveyance  of  the  homestead  by  the  brother  to  his  sister 
eight  years  before  he  became  insolvent,  will  not  be  held  fraudulent 
as  to  his  creditors,  although  he  paid  the  taxes,  and  once  or  twice 
included  the  land  in  a  statement  of  his  assets  and  there  was  a 
delay  in  recording  the  deed.  Philadelphia  &  Reading  Coal  & 
Iron  Co.  V.  Devoy,  25  Misc.  640,  56  Supp.  315.  A  conveyance 
of  land  by  a  husband  to  his  wife  through  a  third  person,  as  a  gift, 
will  not,  after  a  lapse  of  forty  years,  be  held  fraudulent  as  to  cred- 
itors, where  the  conveyance  was  made  at  a  time  of  financial  panic, 
the  husband's  debts  were  small  and  were  paid  within  a  month 
thereafter  and  he  reserved  valuable  property.  Hulse  v.  Bacon,  26 
Misc.  455. 

Where  all  the  property  of  the  corporation  was  transferred  to  an 
individual  for  a  nominal  consideration,  and  he  made  no  inquiries 
as  to  the  liability  of  the  corporation,  but  transferred  the  property 
to  a  new  corporation  in  consideration  of  capital  stock,  the  transfer 
was  constructively  fraudulent  as  to  a  creditor  of  the  old  corpora- 
tion. McNeal  v.  Hayes  Machine  Co.,  118  App.  Div.  130,  103 
Supp.  312. 

In  Lowther  v.  Rader,  102  Supp.  929,  an  assignment  of  prop- 
erty to  a  relative  before  the  indebtedness  to  plaintifi  arose  and 
with  plaintiff's  knowledge,  was  held  not  to  be  fraudulent. 

A  mortgage  by  a  corporation  reserving  the  power  to  sell  the 
personal  property  and  use  the  income  in  the  business  and  not 
requiring  the  application  of  the  proceeds  to  any  particular  pur- 
pose, but  for  the  use  of  the  mortgagor,  is  void  as  to  creditors. 
Zartman  v.  First  National  Bank  of  Waterloo,  109  App.  Div.  406, 
96  Supp.  633. 

A  deed  of  trust  by  a  woman  in  contemplation  of  marriage,  she 
having  no  debts  and  not  contemplating  the  incurring  of  liability, 
the  trustees  to  invest  the  property  and  pay  the  income  to  her  for 
life  and  thereafter  to  her  husband  for  life,  if  he  survived  her, 
with  the  principal  over  to  her  issue  on  his  death,  is  not  fraudu- 
lent conveyance  or  invalid  as  to  subsequent  creditors.  Newton  v. 
Jay,  lOY  App.  Div.  45Y,  95  Supp.  413. 

An  assignment  fraudulent  as  to  creditors  may  be  set  aside  at 
their  instance,  regardless  of  whether  or  not  the  assignee  also  per- 
petrated a  fraud  on  the  assignor.  Wahlheimer  v.  Truslow,  106 
App,  Div.  73,  94  Supp.  137. 
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Where  a  debtor  received  money  as  the  proceeds  of  a  leasehold, 
and  thereafter  delivered  the  same  to  his  mother,  who  received  it 
without  consideration  and  for  the  purpose  of  preventing  plaintiff 
in  an  action  against  the  debtor  from  recovering  it,  she  was  charged 
with  the  amount  thereof  in  a  suit  by  plaintiff  to  set  aside  the 
transfer.  Fox  v.  Erie,  100  App.  Div.  343,  91  Supp.  832. 
Where  a  woman  having  great  confidence  in  the  judgment,  skill 
and  ability  of  defendant,  at  his  suggestion  transferred  property  to 
him  to  place  an  obstacle  to  those  who  were  threatening  her  with 
a  law  suit,  her  act  in  making  the  transfer  is  not  a  defence  in  a 
suit  to  set  it  aside,  as,  owing  to  the  relation  of  the  parties,  they 
were  not  in  pari  delicto.  Ingersoll  v.  Weld,  103  App.  Div.  654,  93 
Supp.  291. 

A  conveyance  procured  to  be  made  to  a  wife  through  a  third 
person,  in  fraud  of  the  husband's  creditors,  to  which  the  wife  is  a 
party,  is  absolutely  void;  it  will  not  be  permitted  to  stand  as 
security  for  any  purpose  of  indemnity  or  reimbursement.  Davis 
V.'  Leopold,  87  K  Y.  620. 

In  Marshall  v.  United  States  Trust  Co.,  93  App.  Div.  252,  87 
Supp.  747,  it  was  held  upon  the  facts  that  the  transfer  was  not 
fraudulent  as  to  judgment  creditors.  While  in  Oilmore  v.  Col- 
cord,  96  App.  Div.  358,  89  Supp.  689,  upon  the  facts  a  convey- 
ance between  the  parties  was  deemed  to  be  fraudulent.  In  Willis 
V.  Willis,  79  App.  Div.  9,  79  Supp.  1028,  it  was  held  upon  the 
facts  that  the  transfers  set  aside  were  not  fraudulent.  While  in 
St.  .John  Woodworking  Co.  v.  Smith,  82  App.  Div.  348,  82  Supp. 
1025,  the  facts  were  held  sufficient  to  authorize  setting  aside  the 
conveyance.  Again,  in  Bridgham  v.  Kelly,  84  App.  Div.  163,  82 
Supp.  554,  the  facts  were  held  insufficient  to  authorize  judgment 
for  plaintiff.  , 

In  Sjohers  v.  Field,  50  Misc.  412,  100  Supp.  531,  it  was  held 
upon  the  facts  that  the  grantee  had  sufficient  knowledge  of  the 
intent  of  the  grantor  and  that  a  judgment  setting  aside  the  sale 
was  proper. 

In  A.  T.  Alhro  Co.  v.  Fountain,  162  K  Y.  498,  evidence  was 
held  insufficient  to  support  finding  that  money  deposited  by  a  wife 
was  transferred  to  her  by  her  husband  in  fraud  of  his  creditors. 
In  Wicks  V.  Eunzeman,  30  Misc.  457,  62  Supp.  537,  a  transfer 
by  a  business  man  of  his  business  to  his  driver,  a  man  without 
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apparent  means,  in  the  night-time,  was  held  fraudulent  as  to 
creditors.  In  Fox  v.  Branson,  35  Misc.  431,  71  Sapp.  980,  facts 
were  held  to  be  sufficient  to  authorize  setting  aside  transfers  in 
fraud  of  creditors;  as  was  also  held  in  McLaggan  v.  Smith,  35 
Misc.  564,  71  Supp.  1121. 

A  creditor's  action  will  not  lie  set  set  aside  an  assignment  for 
benefit  of  creditors  of  securities  given  immediately  subsequent, 
upon  evidence  that  there  was  a  scheme  to  secure  a  preference  in 
excess  of  the  one-third  of  net  assets  allowed  by  law.  In  case  of 
an  unlawful  preference,  the  rights  of  creditors  can  only  be  asserted 
by  an  assignee,  or  by  an  action  in  aid  of  the  assignment  for  the 
benefit  of  all  the  creditors.  Central  National  Bank  v.  Seligman, 
138  ]Sr.  Y.  435. 

In  Abegg  v.  Bishop,  142  ]Sr.  Y.  286,  it  was  held  that  an  action  is 
not  maintainable  to  set  aside  a  transfer  or  an  assignment,  because 
of  the  unlawful  preferences,  but  it  seems  the  only  remedy  is  an 
action  in  aid  of  the  assignment,  and  for  the  benefit  of  all  the 
creditors,  to  subject  the  excess  to  the  claims  of  creditors  under  that 
instrument. 

Where  the  rights  of  creditors  under  general  assignment  of  the 
debtor's  property  are  not  protected  by  the  assignee,  the  remedy  of 
creditors  aggrieved  is  by  an  action  in  aid  of  the  assignment  for  the 
benefit  of  the  body  of  creditors;  the  party  bringing  the  action 
obtains  no  preference.  Maas  v.  Facie,  146  E".  Y.  34.  A  general 
creditor  cannot  maintain  an  action  to  avoid  judgment  against  his 
debtor,  as  such  right  is  given  only  when  the  claim  of  the  creditor 
is  established  by  a  judgment  and  execution  returned  unsatisfied. 
Frothingham  v.   Hodenpyl,   135   IST.   Y.    630,  48   St.   Eep.   449. 

In  an  action  by  a  debtor's  trustee  in  bankruptcy  to  set  aside  an 
alleged  fraudulent  conveyance,  the  debtor's  bankruptcy  schedules 
showing  his  insolvency  shortly  after  the  transfer  are  sufficient  to 
authorize  a  finding  of  insolvency  at  the  date  of  the  execution  of 
the  conveyance  as  against  grantees  who  were  not  hona  fide  pur- 
chasers for  value;  the  grantor  not  having  been  engaged  in  any 
business  between  the  date  of  the  conveyance  and  the  execution  of 
the  schedules.  Saxton  v.  Seabring,  96  App.  Div.  570,  89  Supp. 
372. 

In  Joseph  v.  Raff,  82  App.  Div.  47,  81  Supp.  546,  it  was  held 
that  under  the  direct  pro-\dsions  of  the  Bankruptcy  Act,  a  trustee 
cannot  maintain  an  action  to  set  aside  a  preference  or  a  convey- 
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ance  of  the  bankrupt's  property  on  the  ground  of  fraud  of  cred- 
itors, where  such  alleged  preference  or  transfer  was  made  more 
than  four  months  prior  to  the  filing  of  the  petition. 

Transfers  by  a  bankrupt,  before  voluntarily  becoming  such,  to 
a  creditor,  where  the  bankrupt  had  at  all  times  concealed  from  the 
creditor  the  fact  that  he  was  indebted  to  another,  and  where  the 
creditor  acted  in  good  faith  after  personal  examination  of  the 
books  of  the  bankrupt,  which  showed  him  solvent,  and  where  the 
bankrupt  would  have  been  solvent  at  such  time  but  for  the  debt 
■which  he  had  concealed,  will  not  be  set  aside  as  preferences  in 
violation  of  the  Bankruptcy  Act.  Brown  v.  Ouichard,  37  Misc. 
78,  74  Supp.  735. 

Where  a  conveyance  of  property  belonging  to  a  bankrupt  was 
not  made  within  four  months  prior  to  the  filing  of  the  petition, 
and  the  grantee  had  no  cause  to  believe  that  it  was  intended  as  a 
preference,  and  he  took  the  same  for  a  valuable  consideration,  he 
was  held  entitled  to  retain  the  property  as  against  the  bankrupt's 
trustee.    Pratt  v.  Christie,  95  App.  Div.  282,  88  Supp.  585. 

In  an  action  by  a  trustee  in  bankruptcy  to  recover  money  paid 
by  an  insolvent,  proof  that  the  insolvent  made  payment,  the  effect 
of  which  was  to  give  one  creditor  preference  over  others  where 
there  is  evidence  from  which  a  jury  might  find  that  such  creditors 
had  reasonable  ground  to  believe  it  was  intended  as  a  preference, 
the  intent  of  the  debtor  in  making  the  payment  need  not  also  be 
shown.    Benedict  v.  Deshel,  177  N.  Y.  1. 

In  New  YorTc  County  Ned.  Bank  v.  American  Surety  Co.,  69 
App.  Div.  153,  74  Supp.  692,  it  was  held  that  the  facts  were 
sufficient  to  justify  a  finding  that  the  mortgagor  intended  to  delay 
and  defraud  creditors.  In  Iselin  v.  Boldstein,  35  Misc.  489,  71 
Supp.  1069,  transaction  was  held  fraudulent  as  to  creditors,  though 
there  was  some  indebtedness  as  to  the  transferee,  and  was  set  aside. 
As  was  a  transfer  of  the  debtor's  homestead,  he  remaining  in 
possession.    Fox  v.  Branson,  35  Misc.  341,  71  Supp.  980. 

In  Golnon  v.  Buckley,  117  App.  Div.  742,  102  Supp.  912, 
evidence  in  an  action  to  set  aside  a  conveyance  by  judgment  debtor 
as  fraudulent  was  considered  and  held  sufficient  to  sustain  a  judg- 
ment dismissing  the  complaint.  In  Van  SlycTc  v.  Woodruff,  118 
App.  Div.  47,  103  Supp.  139,  the  evidence  was  examined  and  held 
insufficient  to  show  that  an  assignment  of  property  to  defendant 
was  made  with  intent  to  hinder,  delay  or  defraud  creditors. 
Actions,  Vol.  I  —  58 
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Moneys  paid  to  an  innocent  transferee  for  the  benefit  of  another 
may  be  recovered  by  the  creditors  of  the  transferor  where  the 
transferee  has  not  paid  them  over  according  to  the  terms  of  the 
transfer,  or  where  he  has  so  paid  them  over  with  knowledge 
or  notice  of  his  transferor's  insolvency.  Truesdell  v.  Bourhe,  29 
App.  Div.  95,  51  Supp.  409. 

Where  a  debtor  transferred  all  his  stock,  fixtures  and  accounts 
by  bill  of  sale  to  one  who  agreed  to  pay  debts  due  certain  creditors 
mentioned,  and  to  take  possession  of  the  property  and  apply  the 
proceeds,  a  valid  trust  being  thereby  created  as  between  the  parties, 
it  could  not  be  repudiated  by  the  trustee  as  made  with  intent  to 
defraud  creditors.  NeresJieimer  v.  Smythe,  167  N.  Y.  202, 
affirming  55  Supp.  1144. 

An.  action  to  set  aside  as  a  cloud  on  title  a  deed  given  by  a 
grantor  who  was  non  compos  mentis  niay  be  maintained  by  judg- 
ment creditors  of  the  heir  of  such  grantor  although  no  fraud  is 
shown.    Booth  v.  Fuller,  35  App.  Div.  117,  54  Supp.  670. 

A  bill  of  sale  to  two  or  more  creditors  which  is  fraudulent  and 
void  as  to  the  claim  of  one  of  them,  is  void  as  to  all.  Shaffer  v. 
Martin,  25  Supp.  501,  49  Supp.  853.  A  reconveyance  by  a  wife 
to  her  husband  of  real  property  purchased  by  him  with  pension 
moneys  and  conveyed  by  him  to  her  under  her  parol  agreement  to 
reconvey  at  any  time,  held,  fraudulent  as  against  creditors  of  the 
wife  who  had  extended  credit  in  reliance  upon  her  apparent  owner- 
ship.    Fritz  V.  Worden,  20  App.  Div.  241,  46  Supp.  1040. 

A  conveyance  is  not  void  as  to  creditors  where  the  evidence 
shows  that  it  was  not  intended  to  be  an  absolute  conveyance,  but 
was  merely  given  as  security  for  a  loan.  Baker  v.  Georgi,  10 
App.  Div.  249,  41  Supp.  1030. 

A  conveyance  by  a  husband  to  his  wife  alleged  to  have  been 
made  as  a  special  provision  for  her  could  not  be  set  aside  merely 
because  it  had  no  consideration,  and  a  judgment  creditor  who 
attacks  it  must,  under  2  R.  S.  137,  §  4,  show  that  there  was  a 
fraudulent  intent  on  the  part  of  the  grantor.  Guy  v.  Craighead, 
21  App.  Div.  460,  47  Supp.  576. 

Where  a  vendor  of  personal  property  remains  in  possession  of 
the  property  for  a  week  after  the  sale,  conducts  the  business  and 
appropriates  its  proceeds  to  his  own  use,  a  presumption  arises 
under  2  K.  S.  136,  §  5,  that  the  sale  was  fraudulent  as  to  the 
vendor's  creditors.  New  York  Ice  Co.  v.  Cousins,  23  App.  Div. 
660,  48  Supp.  799. 
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A  transfer  by  an  insolvent  debtor  of  bis  business  and  assets  in 
trust  to  bave  tbe  bvisiness  conducted  for  an  indefinite  time  by  bis 
trustees,  wbo  are  to  pay  in  full  from  tbe  profits  sucb  creditors  as 
consent  to  tbe  arrangement  and  tben  retransfer  tbe  business  to 
the  debtor,  or  at  any  time  to  sell  tbe  business  to  any  purchaser 
provided  by  tbe  debtor  wbo  will  pay  a  sum  sufficient  to  pay  off  tbe 
consenting  creditors,  binders  and  delays  tbe  non-assenting  creditors 
and  is  void  as  to  tbem.  Wright  v.  Thorpe,  22  Misc.  284,  49  Supp. 
111. 

Where  a  firm  wbicb  was  largely  indebted  transfers  all  its  prop- 
erty to  tbe  mother-in-law  of  one  of  its  members,  who  was  a  cred- 
itor, without  any  request  therefor  on  her  part,  and  continued  to 
carry  on  tbe  business  as  her  agents  until  tbe  formation  of  a  cor- 
poration to  wbicb  she  transferred  tbe  property  in  consideration  of 
the  entire  capital  stock,  wbicb  she  distributed  among  the  household 
creditors  of  the  firm,  held,  that  tbe  facts  show  the  transfer  was 
intended  to  binder  and  delay  other  creditors  of  the  firm.  Vilas 
National  Bank  v.  Newton,  25  App.  Div.  62,  48  Supp.  1009. 

A  sale  by  one  indebted,  in  consideration  of  supporting  bis 
family,  is  fraudulent  and  void  as  to  creditors.  Jackson  v.  Parker, 
9  Cow.  73.  If  a  person  about  to  engage  in  a  new  business  convey 
his  property  without  consideration,  it  is  void.  Case  v.  Phelps,  39 
N.  T.  164. 

A  conveyance  with  intent  to  defeat  a  recovery  in  a  pending 
action  is  void.  Ford  v.  Johnston,  7  Hun,  563 ;  Van  Bur  en  v. 
Myers,  18  Johns.  425 ;  Pendleton  v.  Hughes,  65  Barb.  136. 
Where  a  debtor,  for  a  nominal  consideration,  conveys  his  real  estate 
to  his  wife  and  children,  but  remains  in  possession  of  the  same 
without  any  apparent  change  of  ownership,  and  continues  in 
business,  paying  bis  past  indebtedness  by  obtaining  new  credits  and 
contracting  new  debts,  until  be  fails  in  business,  such  conveyance 
is  fraudulent  as  to  subsequent  creditors.  Savage  v.  Murphy,  34 
N.  Y.  508.  A  conveyance  of  real  estate  by  a  man  to  a  woman, 
in  consideration  of  her  marrying  him,  with  knowledge  on  her  part 
that  his  remaining  property  is  insufficient  to  pay  his  debts,  is  void 
88  to  his  creditors.  Kepp  v.  Kepp,  7  Abb.  IST.  C.  240.  A  sale  for 
full  value,  made  with  intent  to  defraud  creditors,  passes  no  title  to 
a  purchaser  who  bad  knowledge  of  bis  vendor's  fraudulent  intent. 
■RoeJer  v.  Bowe,  26  Hun,  554.  A  conveyance  of  personal  prop- 
erty in  consideration  of  tbe  future  support  of  the  debtor,  his  wife 
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and  children,  is  void.  McLean  v.  Button,  19  Barb.  450.  A  sale 
by  an  insolvent  debtor  to  his  wife,  of  a  stock  of  goods  upon  a  long 
credit,  is  fraudulent  and  void  as  against  his  creditors.  Browning 
V.  Hart,  6  Barb.  91 ;  Litchfield  v.  Pelton,  6  Barb.  187.  A  transfer 
of  goods  in  payment  of  a  lawful  debt  is  fraudulent  at  law,  if  made 
with  intent  to  defraud  another  creditor  and  to  deprive  him  of  his 
ability  to  collect  his  claim,  if  the  assignee  have  notice  of  the 
fraudulent  intent.     Walsh  v.  Kelly,  42  Barb.  98. 

A  transfer  of  all  his  property  by  a  debtor,  without  consideration, 
in  trust  for  his  own  use  during  life,  and  after  his  death  for  pay- 
ment of  his  debts,  is  on  its  face  fraudulent  as  to  existing  creditors, 
without  reference  to  fraudulent  intent.  Young  v.  Heermans,  66 
IST.  T.  374.  To  render  a  voluntary  conveyance  fraudulent  as  to 
creditors,  it  is  not  necessary  that  the  grantor  be  or  believe  himself 
insolvent;  it  is  enough  that  his  solvency  is  contingent  upon  the 
fluctuations  of  the  market.  Carpenter  v.  Boe,  10  N.  Y.  227; 
Waterbury  v.  Sturtevant,  18  Wend.  353. 

AETIOLE  III. 

PABTIES. 

Subd.  I.   Parties  plaintiff,  916. 
Subd.  2.  Parties  defendant,  921. 

Sub.  1.  Parties  Plaintiff. 
Individual  creditors  may  join  as  plaintiffs  in  a  creditor's  suit, 
but  the  complaint  must  show  a  right  in  common  to  the  relief 
demanded.  Tabor  v.  Bunnell,  10  Week.  Dig.  551 ;  Lentilhon  v. 
Moffat,  1  Edw.  451 ;  Dix  v.  Briggs,  9  Paige,  595 ;  Murray  v.  Hay, 
1  Barb.  Ch.  59.  Or  a  creditor  may  sue  alone.  Greene  v.  Brech,  32 
Barb.  73.  A  creditor  may  commence  a  suit  for  his  own  benefit  or 
on  behalf  of  himself  and  all  others  similarly  situated,  who  may 
choose  to  come  in.  Hammond  v.  Hudson  R.,  etc.,  Co.,  20  Barb. 
378 ;  Edmeston  v.  Lynde,  1  Paige,  637 ;  Wahemam,  v.  Orover,  4 
Paige,  23 ;  Hahicht  v.  Pemherton,  4  Sandf.  657 ;  Brownson  v. 
Gifford,  8  How.  389.  If  he  sues  for  others,  he  must  aver  the 
existence  of  others,  or  state  facts  upon  which  judgment  can  be 
given  in  their  favor.  Elwell  v.  Johnson,  3  Him,  558 ;  appeal 
dismissed,  74  N".  Y.  80.  An  action  may  be  maintained  by  separate 
creditors  of  an  estate  to  compel  an  accounting  and  set  aside  a 
fraudulent  transaction.  Faff  v.  Kinney,  5  Sandf.  380;  Petree  v. 
Lansing,  66  Barb.  367.     One  of  several  co-sureties,  having  paid 
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the  whole  of  a  judgment  against  them,  may  maintain  a  creditor's 
bill  after  return  of  execution  unsatisfied.  Cuyler  v.  Ensworth,  6 
Paige,  32.  The  assignee  of  a  judgment  may  maintain  a  bill  if 
execution  has  been  issued  by  the  assignee  and  returned  unsatisfied. 
Ghason  v.  Oage,  7  Paige,  121.  The  assignee  of  merely  the  obli- 
gation on  which  the  judgment  was  recovered  cannot  maintain  a 
bill.  Strange  v.  Longley,  3  Barb.  Ch.  650.  A  mortgagee  who  has 
sued  his  bond  to  judgment  may  maintain  the  action,  unless  the  land 
has  become  the  primary  fund  for  the  payment  of  the  debt.  Palmer 
V.  Foote,  7  Paige,  457. 

It  is  said  one  entitled  to  a  sequestration  of  personal  estate  and 
rents  and  profits,  in  an  action  for  divorce,  may  maintain  an  action 
to  set  aside  defendant's  fraudulent  transfer  of  real  estate.  Kemp 
V.  Eemy,  46  How.  143 ;  Donnelly  v.  West,  17  Hun,  564.  It  is 
said  that  a  judgment  for  alimony,  with  execution  unsatisfied,  will 
sustain  the  action.  Miller  v.  Miller,  1  Abb.  E".  C.  30.  Where 
creditors  are  so  numerous  that  it  is  impracticable  to  join  them  all, 
preferred  creditors  may  sue  for  themselves  and  the  others.  BrooTcs 
V.  Peck,  38  Barb.  519.  An  action  to  set  aside  certain  provisions 
of  an  assignment,  and  to  carry  it  out  as  modified,  should  be 
brought  for  the  benefit  of  all  who  come  in  and  contribute  to  the 
expense.  Cox  v.  Plait,  32  Barb.  126.  Where  there  are  several 
actions  brought  on  behalf  of  all,  all  may  be  compelled  to  come  in  in 
the  one  first  brought.  Travis  v.  Myers,  67  IST.  Y.  542.  Where  by 
statute  no  preference  can  be  given,  but  the  fund  is  applicable  to  all 
the  creditors  pro  rata,  the  action  should  be  brought  for  the  benefit 
of  all.  Innes  v.  Lansing,  7  Paige,  583  ;  Greene  v.  Breck,  32  Barb. 
73 ;  Hammond  v.  Hudson,  etc.,  Co.,  20  Barb.  378. 

Where  the  conveyance  is  kept  secret,  and  the  debtor  remains 
in  possession,  an  action  may  be  maintained  by  a  judgment  creditor 
for  a  debt  subsequently  contracted.  Shand  v.  Hanley,  71  N.  Y. 
319.  Where  an  action  is  brought  by  one  creditor  on  behalf  of 
himself  and  the  others,  none  but  the  plaintiff  is  boiind  by  the 
proceedings  therein  till  final  judgment.  Derby  v.  Yale,  13  Hun, 
273.  A  creditor's  action  is  not  an  action  on  contract  in  such 
sense  that  it  can  be  maintained  by  highway  commissioners  to  avoid 
a  fraudulent  conveyance.  Alhro  v.  Rood,  24  Hun,  72.  An 
individual  creditor  of  a  surviving  partner  cannot  maintain  a 
creditor's  action  to  set  aside  a  general  assignment  of  the  assets  of 
the  firm  made  by  the  surviving  partner,  the  right  to  do  so  is  in  the 
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representatives  of  the  deceased  partner,  and  perhaps  in  the  partner- 
ship creditors.  Haynes  v.  Brooks,  17  Abb.  N".  C.  152.  A  judgment 
creditor  whose  judgment  is  a  lien  on  premises  covered  by  a  usuri- 
ous mortgage,  has  a  right  to  have  it  avoided,  but  only  so  far  as  it 
appears  to  affect  his  judgment.  Van  Tassel  v.  Purdy,  5  Week. 
Dig.  505.  A  judgment  creditor  of  a  limited  partnership,  after 
execution  returned  unsatisfied,  may  maintain  an  action  to  set  aside 
as  void  an  assignment  by  the  firm.  Fanshawe  v.  Lane,  16  Abb. 
71 ;  Oreene  v.  Brech,  32  Barb.  73.  Where  a  receiver  appointed 
in  an  action  against  a  corporation,  fraudulently  obtains  an  order 
for  the  sale  of  a  debt  due  the  corporation,  a  creditor  may  maintain 
an  equitable  action  to  vacate  the  sale.  Hackley  v.  Draper,  60 
N.  Y.  88.  A  creditor's  bill  will  lie  to  reach  personal  as  well  as 
real  property  claimed  to  have  been  transferred  in  fraud  of  cred- 
itors. McClosJcey  v.  Steivart,  63  How.  137.  A  judgment  creditor 
of  a  foreign  corporation  may,  after  execution  returned,  sue  here  an 
individual  having  property  of  the  corporation,  to  compel  its  appli- 
cation to  his  debt.  Bartlett  v.  Drew,  60  Barb.  648,  affirmed,  57 
N.  Y.  587.  But  a  judgment  creditor  of  an  insolvent  corporation 
gets  no  preference  by  filing  a  bill.  Masters  v.  Bossie,  etc.,  Co.,  2 
Sandf.  Ch.  301. 

Creditors  having  a  lien  on  the  property  of  a  corporation  may 
follow  it.  Where  the  property  has  been  divided  among  the  stock- 
holders, a  judgment  creditor,  after  execution,  may  maintain  an 
action  against  them  in  the  nature  of  a  creditor's  bill.  Hastings  v. 
Drew,  76  IST.  Y.  9.  Only  such  creditors  as  are  at  the  time  of  the 
commencement  of  the  action  in  the  same  situation  as  the  plaintiffs, 
that  is,  have  judgments  upon  which  executions  have  been  issued 
and  returned  unsatisfied,  are  entitled  to  share  in  the  proceeds,  and 
the  plaintiffs  are  entitled  to  priority  as  against  all  general  creditors 
who  subsequently  recover  judgments.  Claflin  v.  Gordon,  39  Hun, 
54.  While  judgment  creditors  holding  distinct  and  several  judg- 
ments may  unite  in  an  action  to  set  aside  a  conveyance  of  land  by 
the  common  debtor,  made  in  fraud  of  their  rights  as  creditors,  they 
are  not  all  necessary  parties  to  such  an  action ;  and  where  one  of 
them  has  commenced  such  an  action,  the  court  does  not  require  the 
plaintiff  to  bring  in  other  creditors,  and  an  order  denying  the 
application  of  such  other  creditors  to  intervene  is  discretionary  and 
not  reviewable  in  Court  of  Appeals.  White's  Bank  of  Buffalo  v. 
Farthing,  101  N.  Y.  344.     The  grantor  of  land  to  a  married 
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•woman,  who  received  the  price  from  her  hushand,  cannot  complain 
it  was  a  fraud  on  himself  as  a  creditor.  Phillips  v.  Wooster,  36 
N.  Y.  412.  An  action  cannot  be  maintained  to  set  aside  a  convey- 
ance to  a  defendant  to  delay  and  hinder  creditors  of  such  plaintiff ; 
the  allegation  that  plaintiff  had  great  confidence  in  defendant,  and 
acted  under  his  advice,  makes  no  difference.  Renfrew  v.  Mc- 
Donald, 11  Hun,  254.  A  creditor's  bill  may  be  maintained 
though  less  than  $50  is  due  on  the  judgment.  Sarsfield  v.  Van 
Yaughner,  38  Barb.  444.  One  judgment  creditor  cannot  maintain 
an  action  against  another  to  determine  their  liens  upon  equitable 
property  in  the  hands  of  the  receiver.  Myrick  v.  Belden,  36  Barb. 
15.  A  judgment  creditor  of  the  firm,  who  has  had  execution 
returned  against  the  survivor,  may  maintain  an  action  against  the 
legal  representatives  of  the  deceased.  Yates  v.  Hoffman,  5  Hun, 
113.  In  a  creditor's  action  to  set  aside  a  fraudulent  conveyance, 
made  by  an  administrator  of  a  deceased  judgment  debtor's  assets, 
and  to  have  them  applied  generally  in  payment  of  the  debts,  the 
creditor  need  not  have  obtained  judgment  and  execution.  Ever- 
ingham  v.  Vanderbilt,  51  How.  177,  affirmed,  12  Hun,  75. 

It  is  held  in  Fisher  v.  Hubbell,  7  Lans.  481,  that  a  creditor  of  a 
decedent  may  maintain  an  action  against  the  debtor  of  such  estate 
where  the  administrator  stands  in  a  hostile  position  to  such  claim, 
or  refuses  to  sue,  as  where  the  administrator  of  the  creditor  estate 
is  executor  of  the  debtor  estate.  But  see  Lichtenburgh  v.  Herdt- 
felder,  103  N.  Y.  302,  supra.  As  to  precedence  in  case  assignee 
in  bankruptcy  refuses  to  sue,  see  Betts  v.  Bradley,  24  Hun,  84. 
Any  one  of  the  heirs-at-law  of  a  grantor  may  maintain  an  action 
to  set  aside  a  fraudulent  conveyance.  Smith  v.  Meaghen,  28 
Hun,  423.  Plaintiff  may  bring  an  action  to  set  aside  a  convey- 
ance pendente  lite,  and  defendant's  sureties  on  appeal,  who  have 
paid  the  claim,  may  be  subrogated  to  the  rights  of  the  judgment 
creditor,  though  they  were  cognizant  of  the  fraud.  J^artin  v. 
Walker,  12  Hun,  46.  A  deed,  fraudulent  as  to  creditors,  may  be 
set  aside  although  the  grantee  was  not  party  to  the  fraud.  Salomon 
V.  Moral,  53  How.  342.  One  who  sells  goods  to  a  person,  after 
a  conveyance  by  him,  presumptively  fraudulent  as  to  creditors, 
but  before  change  of  possession,  is  a  creditor  within  the  statute. 
Arrowsmith  v.  O'SulUvan,  44  Super.  Ct.  573.  The  mere  fact 
that  a  man  executes  a  mortgage  for  a  usurious  lien  does  not  make 
the  transaction  fraudulent,  nor  does  it  necessarily  give  the  creditor 
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a  right  to  intervene  to  set  aside  the  security.  Marx  v.  Taller,  12 
Civ.  Pro.  E.  226. 

A  judgment  creditor  may  bring  the  action  on  his  own.  behalf. 
Reubens  v.  Joel,  13  N.  Y.  488.  Or  on  behalf  of  himself  and 
others  similarly  situated.  Hammond  v.  Hudson  River  I.  and  M. 
Co.,  20  Barb.  378. 

An  action  will  lie  by  a  judgment  debtor  of  a  domestic  corpora- 
tion, to  set  aside  a  general  assignment  for  the  benefit  of  creditors, 
made  by  it  as  an  obstruction  to  the  enforcement  of  the  plaintiff's 
judgment.  The  right  to  maintain  such  an  action  is  not  affected 
by  the  provisions  of  §  1879.  Muller  v.  Scandinavian  Emigrant 
Co.,  1  ISr.  Y.  Annotated  Cases,  397. 

In  case  of  general  assignment  where  it  is  sought  to  set  it  aside 
upon  the  ground  of  fraud,  it  is  not  all  creditors  who  may  assail  it, 
since  the  assignment  may  be  void  as  to  creditors  who  choose  to 
disaffirm,  but  valid  as  to  those  creditors  who  are  provided  for  in 
it  and  have  accepted  benefits  under  it.  Mills  v.  Argal,  6  Paige, 
577 ;  Pratt  v.  Adams,  7  Paige,  615 ;  Hone  v.  Henriquez,  13  Wend. 
240 ;  Moller  v.  Tuska,  87  K  Y.  166 ;  Conrow  v.  Little,  115  N.  Y. 
387;  Terry  v.  Munger,  121  IST.  Y.  161.  See,  however,  opinion 
Judge  Gray  in  Mills  v.  Parkhurst,  126  N.  Y.  89. 

The  mere  presentation  of  claim  by  a  creditor  to  the  assignee 
is  not  sufficient  to  indicate  an  acceptance  of  benefit  under  the 
assignment  on  his  part  so  as  to  estop  him  from  assailing  the  assign- 
ment. Turney  v.  Yam,  Gelder,  68  Hun,  481,  52  St.  Eep.  664,  23 
Supp.  27,  affirmed,  143  IST.  Y.  632 ;  Thompson  v.  Fry,  51  Hun, 
296 ;  Schofield  v.  Scott,  20  St.  Kep.  815 ;  Talcott  v.  Hess,  4  St. 
Eep.  62. 

But  acceptance  of  a  dividend  under  the  assignment  is  regarded 
as  an  estoppel  upon  the  creditor.    Babcoch  v.  Dill,  43  Barb.  577. 

ISTone  but  judgment  creditors  can  maintain  such  an  action. 
Andrews  v.  Durant,  18  N.  Y.  496 ;  Ade.e  v.  Bigler,  81  W.  Y.  349 ; 
Southard  v.  Benner,  72  N.  Y.  424 ;  Frothingham  v.  Hoddenpyle, 
135  K  Y.  630. 

A  trustee  in  bankruptcy  was  appointed  for  two  bankrupts  indi- 
vidually, and  for  them  also  co-partners  in  a  single  proceeding; 
held,  that  it  was  but  one  office,  and  that  in  an  action  by  him  to 
set  aside  an  alleged  fraudulent  conveyance  by  the  bankrupts  there 
was  no  misjoinder  of  parties  plaintiff.  Wright  v.  Simon,  52  Misc. 
360,  102  Supp.  1108. 


JUDGMENT    CREDITOb's   ACTION.  921 

Sub.  2,    Parties  Defendant. 

The  judgment  debtor  is  a  proper  party  to  an  action  to  set  aside 
as  fraudulent  a  conveyance  made  by  him,  brought  by  the  receiver 
of  his  effects,  appointed  in  supplemental  proceedings.  Allison  v. 
Weller,  6  T.  &  C.  291,  affirmed,  66  N.  Y.  614;  Shaver  v.  Bminard, 
29  Barb.  25.  In  an  action  to  set  aside  an  assignment  of  a  bond 
and  mortgage  by  a  judgment  debtor,  in  fraud  of  creditors,  the 
debtor  is  a  necessary  party.  Miller  v.  Hall,  70  N.  Y.  250.  The 
judgment  debtor  is  a  necessary  party  to  an  action  to  set  aside  an 
assignment  as  fraudulent.  Wallace  v.  Eaton,  5  How.  99 ;  Bennett 
V.  McOuire,  58  How.  625 ;  Lawrence  v.  Banh  of  the  Bepuhlic, 
35  'S.  Y.  320 ;  or  to  set  aside  a  contract  made  by  him ;  Palen  v. 
Bushnellj  18  Abb.  301 ;  or  to  have  his  assets  applied  to  the  pay- 
ment of  plaintiff's  judgment;  Monroe  v.  Galveston,  etc.,  Co.,  19 
Abb.  90;  or  to  reach  his  interest  in  a  trust  fund.  Vanderpoel  v. 
Van  Valhenburgh,  6  IST.  Y.  190.  The  debtor's  assignee  should  be 
a  party.  Hammond  v.  Hudson,  etc.,  Co.,  20  Barb.  378;  Qray  v. 
SchencTc,  4  N.  Y.  460.  In  a  suit  to  set  aside  as  void  an  assign- 
ment for  the  benefit  of  creditors  where  the  assignee  is  not  in 
possession  of  the  premises,  and  plaintiff  neither  seeks  relief  against 
the  assignee  or  to  reach  the  proceeds,  the  assignee  is  not  a  necessary 
party.  Jessup  v.  Hulse.,  29  Barb.  539,  reversed  on  another  point, 
21  K  Y.  168.  In  Chandler  v.  Powers,  25  Hun,  445,  it  is  held 
that  creditors  preferred,  under  a  general  assignment,  are  entitled 
to  be  made  parties  to  an  action  to  annul  it.  Where  assignments 
by  a  debtor  to  a  third  party,  and  by  such  party  to  defendant's 
wife  are  sought  to  be  set  aside,  such  third  party  is  a  necessary 
party.  Bennett  v.  McOuire,  5  Lans.  183.  Although,  in  a  cred- 
itor's suit,  to  set  aside  a  general  assignment  for  the  benefit  of 
creditors,  a  preferred  creditor  is  not  a  necessary  party  defendant ; 
yet,  where  it  is  alleged  that  such  creditor  has  received  a  sum  of 
money  under  his  preferences  which  he  withholds,  and  an  account- 
ing is  asked,  he  is  a  proper  party.  Genesee  Banh  v.  BanJc  of 
Batavia,  43  Hun,  295.  The  assignee  represents  the  creditors  in 
an  assignment.  Bank  of  British  N.  A.  v.  Suydam,  6  How.  379. 
See  Wheeler  v.  Wheeldon,  9  How.  293. 

In  a  suit  to  set  aside  a  general  assignment,  where  it  is  alleged 
and  conceded  that  the  property  alleged  to  have  been  fraudulently 
conveyed  did  not  pass  by  the  assignment,  the  general  assignee  is 
act  a  necessary  party,  and  in  any  event  the  objection  must  be 
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taken  by  answer  or  demurrer,  or  it  will  be  waived.  McCreery  v. 
Gordon,  38  Hun,  467.  Plaintiff  may  join  as  defendants  all  per- 
sons who  are  fraudulent  grantees  in  the  common  design  to  hinder, 
delay  or  defraud  him.  Merchants'  Bank  of  Rochester  v.  Thal- 
heimer,  23  Week.  Dig.  116.  All  the  grantees  and  incumbrancers 
should  be  defendants,  though  they  took  in  separate  parcels  and  at 
different  times.  Wade  v.  Rusher,  4  Bosw.  531 ;  Jacob  v.  Boyle,  18 
How.  106 ;  Sage  v.  Mosher,  28  Barb.  287 ;  Newbould  v.  Warrin, 
14  Abb.  80;  Boyd  v.  Hoyt,  5  Paige,  65 ;  Reed  v.  Stryher,  12  Abb. 
47 ;  Morton  v.  Weil,  11  Abb.  421 ;  Durand-v.  Hangerson,  39  'N.  Y. 
287;  Fellows  v.  Fellows,  4  Cow.  682.  An  assignee,  having  re- 
covered judgment  on  some  choses  in  action  assigned  to  him,  re- 
assigned. Held,  that  he  was  a  proper  party  defendant.  Wetmore 
v.  Candee,  49  N.  Y.  667.  All  parties  against  whom  judgment  was 
recovered  should  be  defendants.  Bennett  v.  McGuire,  58  Barb. 
625 ;  Child  v.  Brace,  4  Paige,  309 ;  Commercial  BanTc  v.  Meach, 
7  Paige,  449.  But  not  so  in  case  of  insolvency  of  a  defendant, 
or  absence  from  the  jurisdiction  on  stating  facts  in  the  complaint. 
Tan  Cleaf  v.  SicMes,  5  Paige,  505.  It  is  said  that  a  joint  debtor 
not  served  is  a  proper  party ;  but  in  Fox  v.  Mayer,  54  N.  Y.  125, 
it  was  held  that  where  one  of  two  joint  debtors  has  made  a  fraudu- 
lent conveyance  the  other  debtor  is  neither  a  necessary  or  a  proper 
party.  A  creditor's  action  cannot  be  maintained  against  the  sepa- 
rate property  of  a  joint  debtor  not  served.  Field  v.  Chapman,  13 
Abb.  434.  But  it  is  said  that  one  who  innocently  took  as  trustee 
and  conveyed  to  a  third  person  is  not  a  necessary  party.  Spicer  v. 
Hunter,  14  Abb.  4.  If  one  who  receives  property  under  a  fraudu- 
lent transfer  re-transfers  it,  he  is  not  liable  to  one  who  obtained 
no  specific  lien  before  the  transfer.  Cramer  v.  Blood,  57  Barb. 
671,  affirmed,  48  K  Y.  684. 

It  is  held  in  Stafford  v.  Mott,  3  Paige,  100,  that  a  debtor  of  the 
debtor  is  a  proper  party,  though  not  a  necessary  party.  If  a  cred- 
itor, under  a  prior  judgment,  is  not  made  a  party,  the  purchaser 
takes  subject  to  such  judgment.  Scouten  v.  Bender,  3  How.  185. 
One  who,  in  good  faith,  purchases  property  under  a  fraudulent 
sale  or  assignment,  should  not  be  held  liable  in  an  action  to  set 
it  aside  and  reach  the  property.  Dunham  v.  Waterman,  17  N.  Y. 
9.  Persons  who  combined  to  procure  a  judgment  by  fraud,  are 
proper,  though  not  necessary,  parties  to  a  suit  against  the  judg- 
ment creditor  to  set  it  aside.     Huggins  v.  King,  3  Barb.  616. 
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Although  the  heirs  of  the  deceased  grantor  are  proper  parties  to 
an  action  by  a  judgment  creditor  to  set  aside  a  deed  as  fraudulent, 
for  the  purpose  of  determining  whether  a  legal  estate  vested  in  the 
grantee  as  against  them,  yet  if  omitted,  a  judgment  may  be  entered 
declaring  the  deed  void  as  to  plaintiff  and  his  judgment  a  lien  on 
the  lands.  Young  v.  Heermans,  66  N.  Y.  374.  In  an  action  by  a 
receiver  to  have  set  aside  as  fraudulent  an  assignment  of  a  bond 
and  mortgage  made  by  the  judgment  debtor,  the  latter  is  a  neces- 
sary party.    Miller  v.  Hall,  70  INT.  Y.  250. 

An  assignor  making  a  general  assignment  is  a  necessary  party 
to  the  action,  or  if  he  dies  during  its  pendency,  should  be  revived 
against  his  representative.  Hubbell  v.  Merchants'  National  Bank, 
42  Hun,  200 ;  Miller  v.  Hall  40  Super.  262,  affirmed,  70  N.  Y. 
250 ;  Lawrence  v.  Bank  of  Republic,  35  E".  Y.  320 ;  Edwards  v. 
'Woodruff,  90  JST.  Y.  396.  And  in  such  a  case,  although  all 
creditors  are  presumed  to  be  represented  by  the  general  assignee, 
they  may  be  allowd  to  intervene  as  parties.  Davies  v.  Fish,  47 
Hun,  314;  Chandler  v.  Powers,  25  Hun,  445. 

A  judgment  creditor  bringing  an  action  with  the  single  purpose 
of  reaching  such  property  of  his  debtor  as  may  be  applicable  to 
the  judgment  and  of  setting  aside  certain  alleged  fraudulent  trans- 
fers, may  join  in  the  same  action  as  defendants,  all  parties  claim- 
ing interest  in  the  property  affected,  though  such  parties  claim  by 
virtue  of  entirely  distinct  and  separate  conveyances.  Dixon  v. 
Coleman,  28  Misc.  64,  59  Supp.  806. 

In  an  action  by  a  judgment  creditor  to  set  aside  a  conveyance, 
in  which  the  creditor's  wife  joined,  the  latter  is  not  a  necessary 
party  defendant.  McMahon  v.  Specht,  64  App.  Div.  128,  71 
Supp.  806.  In  an  action  by  a  judgment  creditor  of  a  corporation 
to  subject  to  the  payment  of  its  claim  property  fraudulently  con- 
veyed by  the  corporation  to  its  stockholders,  the  corporation  is  a 
necessary  party.  Lathrop,  Shea  &  Henwood  Co.  v.  Byrne,  115 
App.  Div.  846,  100  Supp.  1041. 

A  creditor's  action  to  set  aside  a  general  assignment  and  trans- 
fers cannot  proceed  to  judgment  after  the  death  of  the  assignor 
unless  his  personal  representatives  are  made  a  party.  First 
National  Bank  of  Amsterdam  v.  Shuler,  153  N.  Y.  163,  reversing 
89  Hun,  303,  35  Supp.  171. 

Where,  prior  to  the  appointment  of  a  trustee  in  bankruptcy  pro- 
ceedings, property  covered  by  a  chattel  mortgage  given  less  than 
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four  months  prior  to  the  filing  of  the  petition  was  sold  and  the 
proceeds  deposited  with  a  trust  company,  neither  the  trust  com- 
pany nor  the  temporary  receiver  were  necessary  parties  to  an 
action  in  a  State  court  by  the  trustee  to  vacate  the  mortgage. 
Vollhommer  v.  Frank,  107  App.  Div.  594,  95  Supp.  324. 

In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  chattel 
mortgage,  the  fact  that  the  bankrupt  had  given  other  chattel  mort- 
gages on  the  same  property  subject  to  the  one  in  controversy  does 
not  make  the  mortgagees  therein  necessary  parties,  where  the  sub- 
sequent mortgages  were  not  filed  in  compliance  with  the  Lien 
Law,  declaring  siich  mortgages  void  as  against  creditors  filed  as 
directed  therein.  Shanks  v.  National  Casket  Co.,  95  App.  Div. 
187,  88  Supp.  839. 

The  complaint  in  a  creditor's  action  may  seek  to  set  aside  sepa- 
rate conveyances  made  by  the  debtor  as  part  of  the  same  scheme 
to  defraud  creditors  and  may  join  all  parties  thereto.  Dixon  v. 
Coleman,  28  Misc.  64,  59  Supp.  806.  It  it  is  said  in  opinion, 
Hiscock,  J.,  that  "  The  object  of  the  action  is  single,  namely,  to 
reach  the  property  of  the  debtor  which  is  properly  applicable  to 
plaintiff's  judgment.  It  is  as  proper  and  natural  in  such  an  action 
to  join  all  parties  claiming  interest  in  and  parts  of  that  property 
though  under  fraudulent  conveyances  made  at  different  time  and  of 
different  parcels  as  it  is  in  the  foreclosure  of  the  mortgage  to  join 
all  parties  claiming  interest  in  the  property  affected  through  by 
entirely  distinct  and  separate  conveyances.  Loos  v.  Wilkinson,  110 
]Sr.  Y.  195 ;  MoHon  v.  Weil,  33  Barb.  30  ;  Reed  v.  Stryker,  (Ot.  of 
App.)  12  Abb.  Pr.  47;  Oakley  v.  Tugwell,  33  Hun,  357." 

The  sto.k  exchange  is  not  a  necessary  party  to  an  action  to  set 
aside  a  transfer  of  a  member's  seat  as  fraudulent  to  his  creditors, 
but  where  a  member  of  the  stock  exchange  has  sold  his  seat  to  a 
creditor,  such  creditor  is  a  necessary  party  to  an  action  by  another 
creditor  to  set  aside  the  transfer  as  fraudulent.  Sprogg  v.  DicJi- 
man,  28  Misc.  64,  59  Supp.  806. 

Where  a  judgment  debtor  dies  pending  an  action  to  set  aside 
a  conveyance  and  his  grantee  is  appointed  his  administratrix, 
such  grantee  must  be  made  a  party  defendant  in  her  representative 
capacity,  although  she  has  been  made  a  party  individually.  Vietor 
V.  Goodman,  26  Misc.  545,  57  Supp.  599,  29  Civ.  Pro.  E.  263. 

In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  certain 
transfers  as  fraudulent,  a  fraudulent  transferee  who  had  trans- 
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ferred  the  property  to  another  fraudulent  transferee  is  not  a  neces- 
sary party.    Skillen  v.  Endelman,  39  Misc.  261,  79  Supp.  413. 

Also  held  that  where  the  owner  of  personalty  remains  in  pos- 
session or  control  of  it  at  all  times  and  until  his  bankruptcy,  trans- 
fers, unexplained  by  the  transferees,  which  he  alleges  he  made 
five  months  before  the  bankruptcy,  must,  under  the  Personal  Prop- 
erty Law,  be  deemed  conclusively  fraudulent,  and  the  trustee  of 
the  bankrupt  may  avoid  them  and  recover  the  property  or  its  value. 

Where  a  bill  is  filed  in  aid  of  execution  against  a  judgment 
debtor,  all  persons  claiming  any  interest  in  the  subject-matter  are 
necessary  parties,  in  order  that  their  respective  liens  may  be  deter- 
mined.   Gavazzi  v.  Dryfoos,  47  Misc.  15,  95  Supp.  199. 

A  grantee  of  one  who  takes  a  deed  in  fraud  of  the  creditors  of 
his  grantor  is  a  necessary  party  to  a  creditor's  suit,  and  the  Appel- 
late Division  may,  upon  an  appeal  from  the  judgment  in  favor  of 
plaintiff,  direct  that  the  grantee  of  one  who  took  the  deed  alleged 
to  be  in  fraud  of  the  creditor  of  the  grantor,  be  made  a  party, 
although  the  question  was  not  raised  by  answer  or  demurrer. 
Cook  v.  Lake,  50  App.  Div.  92,  63  Supp.  818. 

AETICLE  IV. 

FLEADIITGS. 

Subd.  I.   Complaint,   925. 

Sitbd.  2.  Answer  and  defences,  938. 

Sub.  1.  Complaint. 
The  burden  of  charging,  as  well  as  proving  fraud,  is  on  the 
party  setting  it  up,  and  while  it  is  not  necessary  or  proper  that 
he  should  spread  out  in  a  pleading  the  evidence  on  which  he 
relies,  he  must  aver,  fully  and  explicitly,  the  facts  constituting 
the  alleged  fraud.  Butler  v.  Viele,  44  Barb.  166.  An  admission 
of  facts,  constituting  frauds  in  pleadings,  must  prevail  over  a 
mere  unexplained  denial  of  fraudulent  intention.  Dyhers  v. 
Woodward,  7  How.  313 ;  Churchill  v.  Bennett,  8  How.  309.  If  a 
party  avers  fraud,  he  is  bound  to  so  aver  it  that  his  opponent  shall 
have  notice  of  it  and  an  opportunity  to  meet  it.  Hilsen  v.  Libly, 
44  Super.  Ct.  12.  The  complaint  in  a  creditor's  suit  to  reach 
property  disposed  of  by  means  of  a  fraudulent  conveyance  must 
allege  the  issuing  of  an  execution.  Allyn  v.  Thurston,  53  N.  Y. 
622,  explained  and  applied  in  Barton  v.  Homer,  24  Hun,  467,  and 
■  V.  Wilcox,  67  N.  Y.  264.    It  is  not  sufficient  to  allege  insol- 


926 

vency  (Adsit  v.  Sanborn,  23  Hun,  45 ;  Tabor  v.  Bunnell,  10  Week. 
Dig.  551)  ;  and  it  must  allege  that  the  execution  was  issued  to  the 
county  where  the  debtor  resides  {Payne  v.  Sheldon,  63  Barb. 
169 ;  Baldwin  v.  Ryan,  3  T.  &  C.  251 ;  Hope  v.  Brinckerhoff,  3 
Edw.  Ch.  446;  Campbell  v.  Foster,  16  How.  275);  or  if  a  non- 
resident, to  the  county  where  the  judgment-roll  is  filed.  Voorhees 
V.  Howard,  4  Keyes,  371 ;  Be.ed  v.  Wheaton,  7  Paige,  363.  The 
allegation  that  the  remedy  has  been  exhausted  by  issue  and  return 
of  execution  unsatisfied  is  required  by  Crippen  v.  Hudson,  13 
N.  T.  161;  Dunleivy  v.  Tallmadge,  32  IST.  Y.  457;  Beardsley 
Scythe  Co.  v.  Foster,  36  IST.  Y.  561.  And  see  cases  cited  showing 
when  action  can  be  maintained,  supra;  also  Adsit  v.  Butler,  87 
N.  Y.  585.  In  an  action  to  set  aside  a  fraudulent  transfer,  a 
fraudulent  intent  must  be  alleged  as  well  as  proved.  Bailey  v. 
Rider,  10  'E.  Y.  363 ;  Oenesee  National  Bank  v.  Mead,  18  Hun, 
303 ;  Borne  Exchange  Bank  v.  Kirkland,  1  Keyes,  588.  The  com- 
plaint should  allege  the  existence  of  the  judgment  and  the  facts 
constituting  it  a  lien.  Farshall  v.  Tillou,  13  How.  7;  Reubens  v. 
Joel,  13  N.  Y.  488.  A  complaint  which  states  that  plaintiff  is  a 
judgment  creditor  of  one  of  the  defendants  having  an  execution 
returned  unsatisfied;  that  a  chattel  mortgage  was  executed  by  the 
debtor  and  taken  by  his  co-defendant  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  the  former;  that  the  mortgagee  has 
sold  the  property  and  converted  the  proceeds,  is  sufficient  as  a 
creditor's  bill.  Murtha  v.  Curley,  90  N.  Y.  372.  To  entitle  a 
plaintiff  to  maintain  an  action  to  set  aside  a  conveyance  of  his 
debtor,  he  must  show  that  he  is  a  judgment  creditor  and  that  the 
conveyance  was  fraudulent  in  fact,  and  stands  in  the  way  of  the 
collection  of  his  judgment.  Carpenter  v.  Osborn,  102  'N.  Y.  552. 
In  a  complaint  to  set  aside  a  fraudulent  conveyance,  it  is  sufficient 
to  charge  that  it  was  made  with  intent  to  hinder,  delay  and  de- 
fraud creditors  of  the  assignor,  and  is,  therefore,  fraudulent  and 
void ;  it  need  not  go  into  detail  as  to  the  fraud  claimed.  Moit  v. 
Dunn,  10  How.  225 ;  Wilson  v.  Forsyth,  24  Barb.  105 ;  Hastings 
v.  Thurston,  18  How.  530 ;  Jessup  v.  Hulse,  21  IST.  Y.  168 ;  Dudley 
V.  Danforth,  61  IST.  Y.  626.  The  rule  that  a  complaint  in  a 
creditor's  action  to  remove  a  fraudulent  obstruction  by  the  judg- 
ment creditor  must  show  that  such  removal  will  enable  the  judg- 
ment to  attach  to  the  debtor's  property,  was  applied  as  between 
a  judgment  creditor  and  a  prior  assignee  for  the  benefit  of  cred- 
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itors  in  Lourey  v.  Clinion,  32  Hun,  267,  citing  Smillie  v.  Quinn, 
90  K  Y.  492.  A  complaint  in  a  creditor's  suit  which  alleges  that 
the  conveyance  sought  to  be  set  aside  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors,  cannot  be  sustained  by  proof 
that  the  conveyance  can  be  deemed  in  trust  for  the  benefit  of  the 
grantor,  beyond  the  cost  of  his  support,  and  as  to  the  surplus  liable 
to  creditors.  Third  National  Bank,  v.  Comes,  2  St.  Kep.  543. 
Where  the  facts  which  made  a  sale  by  a  receiver,  which  plaintiff 
sought  to  set  aside  on  the  ground  of  fraud,  void,  were  not  alleged 
in  the  pleadings ;  held,  evidence  of  them  not  adduced  to  prove  the 
fraud  was  incompetent.  Eachley  v.  Draper,  4  T.  &  G.  614, 
affirmed,  60  N.  Y.  88.  Where  the  complaint,  in  addition  to  the 
allegations  that  the  judgment  debtor  had  made  an  assignment,  set 
forth  that  other  conveyances  had  been  made  by  the  debtor  to  various 
persons  made  defendants,  for  the  purpose  of  defrauding  his  cred- 
itors, no  privity  being  alleged  between  the  defendants,  and  the  com- 
plaint asked  to  have  the  assignment  and  conveyance  set  aside,  held, 
there  was  no  misjoiner  of  parties  and  causes  of  action.  Reed  v. 
Stryher,  12  Abb.  47,  Court  of  Appeals. 

A  complaint  to  set  aside  a  fraudulent  conveyance  contained  an 
allegation  that  the  grantee  in  the  conveyance  became  the  real 
party  in  interest  in  the  action  in  which  the  judgment  was  ob- 
tained, and  was  liable  for  costs,  but  because  the  conveyance  was 
made  prior  to  docketing  the  judgment,  the  grantee  held  the  lands 
apparently  free  of  the  lien.  Held,  not  sufficient  to  constitute  an 
independent  cause  of  action,  and  the  complaint  was  not  demurrable 
as  improperly  uniting  several  causes  of  action.  Reed  v.  Davis,  14 
Week.  Dig.  516.  A  complaint  seeking  to  reach  funds  of  a  judg- 
ment debtor  in  the  hands  of  a  testamentary  trustee,  which  alleges 
the  terms  of  the  trust,  that  the  trustees  have  assumed  the  same, 
and  have  in  their  hands  a  surplus  over  and  above  the  sum  neces- 
sary for  the  support  and  maintenance  of  the  cestui  que  trust  and 
those  dependent  upon  him,  and  asking  that  the  court  fix  the  allow- 
ance to  the  cestui  que  triist,  and  that  the  surplus  be  applied  in  pay- 
ment of  the  debt,  states  a  sufficient  cause  of  action.  McEvoy  v. 
Appleby,  27  Hun,  44.  An  action  by  a  judgment  creditor  against 
his  debtor  and  another  creditor,  who  is  alleged  to  have  fraudulently 
obtained  possession  of  the  debtor's  property,  will  be  sustained  on 
the  plaintiff's  establishing  a  prior  equity  to  that  of  the  other  cred- 
itor, though  he  fails  to  prove  fraud,  which  is  the  gravamen  of  the 
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complaint.  Heim  v.  Davenport,  45  Super.  Ct.  523.  In  an  action 
by  a  judgment  creditor  to  set  aside  a  conveyance  from  husband 
to  wife,  through  a  third  person,  she  may  show  fraud  and  collusion 
between  the  husband  and  the  creditor  with  intent  to  charge  her 
property  with  the  debt  of  the  husband.  Wells  v.  O'Conor,  27  Hun, 
426.  As  to  what  is  sufficient  averment  in  action  against  heirs 
and  devisees,  see  Rockwell  v.  Geery,  4  Hun,  606.  Where  the 
complaint  contains  allegations  which  will  authorize  the  court  to 
treat  the  case  as  within  the  statute  providing  for  actions  not  rest- 
ing in  the  fraudulent  disposition  of  property,  relief  may  be  granted 
upon  that  theory,  notwithstanding  allegations  of  fraudulent  intent 
which  the  plaintiff  does  not  succeed  in  establishing.  Cliadwich  v. 
Burrows,  42  Hun,  39,  appeal  dismissed,  115  IST.  Y.  671. 

While  it  is  not  necessary  to  set  forth  the  specific  fraudulent  acts 
relied  upon  by  plaintiff  to  establish  a  fraudulent  intent  (Durcmi  v. 
Pierson,  29  St.  Kep.  510;  Pittsfield  Nat.  Bank  v.  Toiler,  60  Him, 
130)  ;  yet  the  complaint  should  allege  the  recovery  of  the  judg- 
ment and  return  of  an  execution,  and  fully  set  forth  that  the 
assignment  was  made  with  intent  to  hinder,  delay  and  defraud 
creditors.    Adsit  v.  Butler,  87  K  Y.  585. 

The  complaint  may  set  out  all  fraudulent  conveyances  made  by 
the  debtor.  Chandler  v.  Powers,  9  St.  Kep.  169 ;  Loos  v.  Wilkirir 
son,  110  N.  Y.  195. 

Where  plaintiff  sues  to  set  aside  a  conveyance  as  fraudulent 
and  introduces  evidence  that  grantee  had  agreed  to  pay  the 
grantor's  debts  over  the  objection  of  defendant,  plaintiff  could  not 
have  the  complaint  amended  to  conform  to  the  objection.  Zeiser  v. 
CoJin,  44  Misc.  462,  90  Supp.  66.  See  on  appeal,  113  App. 
Div.  9. 

A  complaint  by  a  trustee  in  bankruptcy  asking  that  a  transfer 
of  property  be  declared  void  need  not  specifically  allege  that  such 
transfer  was  voidable  by  the  transferee.  In  such  a  complaint 
allegations  of  the  bankruptcy  sufficiently  shows  plaintiff's  interest. 
Lesser  v.  Bradford  Realty  Co.,  116  App.  Div.  212,  101  Supp.  571. 

A  complaint  alleged  that  the  principal  defendant  was  insolvent 
and  indebted  to  plaintiff  on  an  unmatured  note  when  she  trans- 
ferred all  her  property  and  business  to  her  children,  who  were 
also  made  defendants,  either  without  consideration,  or  because  of 
money  alleged  to  have  been  loaned  her  by  them;  that  she  there- 
after continued  her  business  in  the  same  manner,  inducing  plain- 
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tiff,  who  did  not  know  of  the  transfer,  to  take  other  notes,  which 
were  unpaid,  and  the  basis,  in  part,  of  a  judgment  obtained  by 
complainant ;  that  such  transfers  were  fraudulent  and  intended  to 
delay  creditors;  and  that  defendants  fraudulently  conspired  for 
that  purpose,  and  held  the  property  in  trust  for  the  creditors  of 
the  principal  defendant.  Held  not  demurrable  as  failing  to  state 
a  cause  of  action.  Carpenter  v.  Adiches,  34  Misc.  645,  70  Supp. 
607. 

A  complaint  that  a  judgment  was  obtained  by  collusion  between 
the  parties  with  intent  to  defraud  defendant's  creditors  does  not 
aSect  the  title  acquired  by  another  buying  property  at  the  execu- 
tion sale  under  the  highest  bid  and  for  an  adequate  price.  Lip- 
schitz  V.  Halperin,  53  Misc.  280,  103  Supp.  202. 

A  complaint  in  an  action  to  set  aside  a  conveyance  as  fraudu- 
lent against  creditors  must  show  fraud  in  the  conveyance  and  must 
either  allege  a  fraudulent  intent  or  set  forth  the  fact  logically 
indicating  the  existence  of  such  intent.  Fritz  v.  Jones,  117  Div. 
643,  102  Supp.  549. 

•It  is  no  defence  to  a  judgment  creditor's  action  that  the  debtor 
has  property  out  of  which  the  judgment  could  be  collected ;  and  if 
an  execution  has  been  issued  and  returned  unsatisfied,  the  debtor 
cannot  avail  himself  of  that  fact  as  a  defence  to  the  creditor's 
action,  but  has  his  remedy  against  the  sheriff.  Bank  of  Montreal 
V.  Gleason,  14  Civ.  Pro.  K.  377. 

Complaint  Asking  for  Appointment   of  Receiver  and  Injunction. 

SUPREME  COURT  — Ulstek  County. 


THE  NATIONAL   BANK  OP  EONDOUT 

affst. 

BENEDICT     DREYFUS     and     ROSE,     his  1-96  N.  Y.  676. 
Wife,  EDWARD  DREYFUS  and  FLORA, 
HIS    Wife,    LEWIS    GANS    and    MARY 
GANS,  HIS  Wife. 

The  plaintiff,  for  his  complaint,  respectfully  shows  to  the  court, 
;hat  heretofore  and  on  or  about  the  13th  day  of  January,  1906,  in 
his  court,  in  an  action  then  pending  in  said  court  in  the  county  of 
lister,  in  which  action  this  plaintiff,  the  National  Bank  of  Eondout, 
fas  plaintiff  and  the  defendant  Benedict  Dreyfus  was  defendant,  the 
aid  plaintiff  duly  recovered  judgment  against  the  said  defendant  for 
he  sum  of  $3,331.72  damages,  and  $166.64  costs ;  in  all  the  sum  of 
!3,498.36 ;  that  on  said  day  the  judgment-roll  in  said  action  was 
Actions,  Vol.  1  —  69 
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duly  filed  and  the  judgment  duly  docketed  in  said  county;  that 
on  the  18th  day  of  January,  1906,  an  execution,  in  due  form  of 
law,  against  the  personal  and  real  property  of  the  said  Benedict 
Dreyfus,  was  issued  upon  the  said  judgment  to  the  sheriff  of  the 
county  of  Ulster,  in  which  said  county  said  defendant  then  resided 
and  still  resides;  that  said  execution  was  thereafter  and  prior  to  the 
commencement  of  this  action  duly  returned  to  the  office  of  the  clerk 
of  said  county  of  Ulster,  wholly  unsatisfied  by  said  sheriff,  and  that 
there  is  still  due  to  the  said  plaintiff  from  said  defendant  upon  said 
judgment  the  said  sum  of  $3,498.36,  with  interest  thereon  from  Janu- 
ary 13,  1906;  that  after  the  indebtedness  which  said  judgment  was 
based  upon  and  obtained  was  contracted,  but  previous  to  the  recovery 
of  said  judgment,  the  said  defendant  Benedict  Dreyfus  was  the 
owner  in  fee-simple  and  possessed  of  certain  lots  and  valuable  tracts 
of  land  situate,  lying  and  being  in  the  city  of  Kingston,  in  the  said 
county  of  Ulster,  New  York;  that  said  lots  were  of  the  value  of 
$10,000,  being  fully  sufBcient  to  satisfy  said  judgment  and  out  of 
which  the  same  might  have  been  fully  collected  upon  the  said  execution 
but  for  the  collusive  and  fraudulent  practices  and  contrivances  herein- 
after particularly  described. 

(Here  follows  description  of  the  property.) 

That  heretofore  and  after  the  said  indebtedness  was  incurred,  but 
previous  to  the  recovery  of  said  judgments,  but  at  what  precise  date 
this  plaintiff  is  unable  at  present  to  particularly  state,  the  said  Bene- 
dict Dreyfus  and  Eose,  his  wife,  by  two  certain  deeds  of  conveyances 
in  writing,  conveyed,  or  attempted  to  convey,  the  above  described 
premises  and  real  estate  to  the  defendant  Edward  Dreyfus,  one  of 
such  deeds  or  conveyances  purporting  to  convey  the  six  several  lots 
or  parcels  of  land  first  above  described,  and  which  said  deed  was 
recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster,  etc.  (Same 
recital  as  to  any  other  deeds.) 

That  the  first  of  said  deeds  above  mentioned  bears  date  the  7th 
day  of  September,  1904,  and  is  given  for  the  nominal  consideration, 
as  therein  stated,  of  $10,000,  and  the  second  of  said  deeds  above 
mentioned,  bears  date  the  7th  day  of  August,  1904,  and  is  given  for 
the  nominal  consideration,  as  therein  stated,  of  $800,  but  that  both 
of  said  deeds  were  actually  executed  and  delivered  long  after  they 
bear  date,  and  after  the  aforesaid  indebtedness  was  incurred,  and 
were  absolutely  without  consideration;  that  said  conveyances  were 
made,  executed  and  delivered  by  the  said  Benedict  Dreyfus  and  Eose, 
his  wife,  and  received  and  accepted  by  the  said  Edward  Dreyfus 
with  intent  to  hinder,  delay  and  defraud  the  just  creditors  of  the  said 
Benedict  Dreyfus  of  their  lawful  damages,  forfeitures,  debts  and 
demands,  and  particularly  to  so  hinder,  delay  and  defraud  the  plaintiff 
herein,  and  that  such  conveyances  were  made,  executed  and  delivered 
by  the  said  Benedict  Dreyfus  and  Eose,  his  wife,  and  accepted  by 
the  said  Edward  Dreyfus  in  trust  for  the  use  of  the  said  Benedict 
Dreyfus;  that  the  deed  to  the  said  Gans  was  given  for  the  nominal 
consideration  of  $8,200,  but  that  said  deed  was  actually  given  abfo- 
lutely  without  consideration;  that  said  conveyance  was  made,  given, 
executed  and  delivered  by  the  said  defendant  Dreyfus  and  Flora,  his 
wife,  and  received  and  accepted  by  the  said  Lewis  Gans  with  intent 
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to  hinder,  delay  and  defraud  the  just  creditors  of  the  said  Benedict 
Dreyfus  of  their  lawful  suits,  damages,  forfeitures,  debts  and  demands, 
and  particularly  to  so  hinder,  delay  and  defraud  the  plaintifE  herein, 
and  that  such  deed  or  conveyance  was  made,  executed  and  delivered 
by  the  said  Edward  Dreyfus  and  Flora,  his  wife,  and  accepted  by 
the  said  Lewis  Gans  in  trust  for  the  use  of  the  said  Benedict  Dreyfus ; 
that  all  of  said  conveyances  were  part  of  a  collusive  and  fraudulent 
conspiracy  to  prevent  the  collection  of  the  judgment  hereinbefore 
set  forth;  that  the  said  defendant  Benedict  Dreyfus  has  no  other 
property  than  that  attempted  to  be  conveyed  by  the  said  deeds  or 
assignments  out  of  which  the  judgment  hereinbefore  set  forth  can  be 
collected,  and  that  unless  such  conveyances  be  set  aside  by  the  decree 
or  judgment  of  this  court  and  the  plaintifE  be  allowed  to  collect  such 
judgment  out  of  the  above-described  real  estate,  the  same  must  remain 
wholly  unpaid;  that  the  said  defendant  Edward  Dreyfus  now  claims 
to  own  and  is  seized  in  fee-simple  of  all  and  singular  of  the  five  several 
lots  or  tracts  of  land  last  above  described,  by  virtue  of  the  attempted 
and  pretended  conveyance  of  said  lots  to  him,  above  set  forth,  and 
collusively  and  fraudulently  given  and  accepted  as  aforesaid;  that  the 
said  defendant  Flora  Dreyfus  is  a  married  woman,  the  wife  of  the 
defendant  Edward  Dreyfus,  and,  therefore,  if  he  obtained  any  title 
whatever  to  said  premises  by  reason  of  the  said  conveyances,  collu- 
sively and  fraudulently  made  as  aforesaid,  she  is  seized  of  an  inchoate 
light  of  dower  therein;  that  the  said  defendant  Lewis  Gans  now 
claims  to  own  and  be  seized  in  fee-simple  of  the  six  lots  or  tracts 
of  land  first  above  described,  by  virtue  of  the  attempted  and  pretended 
conveyance  of  said  land  to  him,  above  set  forth,  and  collusively  and 
fraudulently  given  and  accepted  as  aforesaid;  that  the  defendant 
Mary  Gans  is  a  married  woman,  the  wife  of  the  said  defendant  Lewis 
Gans,  and,  therefore,  if  he  has  obtained  any  title  whatever  to  said 
premises  by  reason  of  the  said  conveyances  collusively  and  fraudu- 
lently made  as  aforesaid,  she  is  seized  of  an  inchoate  right  of  dower 
therein. 

Wherefore  the  plaintiff  demands  judgment : 

First.  That  the  said  deeds  or  conveyances  above  described,  made  by 
said  Benedict  Dreyfus  and  Eose,  his  wife,  to  the  said  Edward  Dreyfus, 
and  the  deed  or  conveyance,  above  described,  made  by  said  Edward 
Dreyfus  and  Flora,  his  wife,  to  the  said  Lewis  Gans,  may  each  be 
denied  and  adjudged  fraudulent  and  void  as  against  the  creditors  of 
said  Benedict  Dreyfus  and  particularly  as  against  this  plaintiff. 

Second.  That  a  receiver  of  the  said  real  property  and  of  all  the 
property  and  effects  of  the  said  Benedict  Dreyfus  be  appointed. 

Third.  That  the  defendants,  and  each  of  them,  be  adjudged  to 
account  for  all  moneys  received  by  them,  or  either  of  them,  under 
the  deeds  or  conveyances  before  described,  and  for  the  proceeds,  rents 
and  profits  of  the  real  estate  therein  purporting  to  be  conveyed,  and 
that  they  deliver  said  property,  proceeds,  rents  and  profits  to  said 
receiver.  . 

Fourth.  That  the  said  defendants,  and  each  of  them,  be  m  the 
meantime  enjoined  and  restrained  from  selling,  transferring,  assigning 
or  in  any  way  interfering  with  said  real  property,  or  any  part  thereof. 

Fifth.  That  the  said  receiver  be  authorized  and  directed  to  sell  or 
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dispose  of  said  real  property,  or  so  much  thereof  as  shall  be  necessary, 
and  out  of  the  proceeds  thereof  to  pay  the  aforesaid  judgment  and 
the  costs  and  expenses  of  this  action,  and  hold  the  balance  for  the 
further  order  of  this  court. 

Sixth.  And  for  such  further  or  other  relief  as  to  the  court  may 
seem  just.  LINSON  &  VAN"  BURBN, 

Attorneys  for  Plaintiff. 

Complaint  to  Set  Aside  Assignment  and  Conveyances  and  for 
Receiver  and  Injunction. 

SUPREME  COURT  — Ulsteb  County. 


William  B.  Ennist 

agst. 

Jacob  L.  DeWitt,  as  General  Assignee  of  Lu- 
cius Lawson,  and  Individually,  Chauneey 
Stewart,  Charles  H.  Pinney,  and  Mary  J. 
Pinney,  his  Wife,  Lucius  Lawson,  and 
Arrietta,  his  Wife,  and  others. 

The  plaintifE  herein  respectfully  shows  to  this  court  that  on  the 
19th  day  of  June,  1905,  this  plaintifE  recovered  a  judgment  in  the 
Supreme  Court  of  this  State  for  the  sum  of  $606.38,  damages  and 
costs,  which  was  duly  docketed  in  Ulster  county  clerk's  office,  against 
Lucius  Lawson,  and  that  thereafter  and  before  the  commencement 
of  this  action,  execution  was  duly  issued  thereon  to  the  sheriff  of 
Ulster  county,  in  which  county  the  said  Lucius  Lawson  resided  at 
the  time  of  the  entry  of  said  judgment,  and  has  ever  since  resided, 
and  which  said  execution  has  heretofore  been  returned  by  said 
sheriff  of  Ulster  county  wholly  unsatisfied ;  this  plaintiff  further  shows 
that  on  the  20th  day  of  November,  1904,  the  defendant  Lucius  Lawson 
executed  and  delivered  to  the  grantee  named  therein  an  instrument 
in  writing  purporting  to  be  a  general  assignment  for  the  benefit  of 
his  creditors,  of  all  his  property  to  defendant  Jacob  L.  DeWitt,  with 
certain  preferences  therein  set  forth,  which  trust  was  therein  accepted 
by  said  DeWitt,  which  said  instrument  is  recorded  in  Ulster  county 
clerk's  office  in  book  of  deeds  No.  354,  page  295,  etc.,  to  which 
reference  is  hereby  made;  that  on  the  19th  day  of  November,  1904, 
the  said  Lucius  Lawson  made  and  executed  and  delivered  to  the 
defendant  Charles  H.  Pinney  .an  instrument  in  writing  in  and  by 
which  he  conveyed  to  said  Pinney,  for  a  consideration,  as  there 
alleged,  of  $1,200,  certain  property  in  the  town  of  Hurley,  therein 
described  at  length,  to  which  conveyance,  recorded  in  book  253  of 
deeds,  page  630,  in  Ulster  county  clerk's  office,  reference  is  made 
for  a  full  description  of  said  property ;  that  said  instrument  was  made, 
executed  and  delivered  by  said  Lawson  in  contemplation  of  the  general 
assignment  above  set  forth,  and  is  part  of  the  scheme  for  disposing 
of  his  property;  that  at  the  time  of  the  delivery  of  said  deed  and 
previous  thereto  it  was  understood,  agreed  and  arranged  by  and 
between  the  defendant  Lawson  and  the  defendant  Pinney  that  the 
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said  deed  was  given  to  secure  said  Piimey  the  sum  of  $1,200,  due 
and  owing  him  from  Lawson,  and  that,  in  case  any  other  or  further 
Bum  should  be  realized  from  sale  of  said  premises  by  said  Pinney, 
the  excess  thereof,  over  and  above  said  sum  of  $1,200,  should  be 
returned  to  said  Lawson  for  his  sole  use  and  benefit;  or  in  case 
the  said  property  should  be  mortgaged  for  a  sum  in  excess  of  the 
sum  of  $1,200,  the  said  Pinney  would  convey  the  said  premises  subject 
to  said  mortgage  to  the  wife  of  defendant  Lawson  for  the  use  and 
benefit  of  the  said  Lawson;  that  thereafter  the  defendant  Pinney 
mortgaged  said  property  to  one  Bvangela  Hayes  for  the  sum  of 
$1,500,  and  out  of  the  proceeds  received  the  sum  of  $1,300,  being 
the  amount  of  his  debt,  and  paid  out  the  balance  under  the  direction 
of  said  Lawson  and  for  his  benefit  and  at  his  request;  that  the  said 
property  was  in  fact  at  that  time  and  now  is  worth  the  sum  of  $2,500, 
and  that  such  value  was  well  known  to  said  Lawson  and  said  Pinney 
at  the  time  of  said  transfer,  and  it  was  understood  and  intended  said 
Lawson  should  receive  the  benefit  of  said  value  over  said  $1,200; 
that  said  property  was  not  set  out  or  described  in  the  inventory  and 
schedule  thereafter  made  by  the  assignor,  nor  any  interest  therein 
or  equity  in  relation  thereto,  and  said  assignee  has  never  in  any  wise 
interfered  therewith;  that  various  other  items  of  property,  consisting 
of  interest  in  real  estate  and  also  certain  personal  property,  were 
intentionally  omitted  from  said  inventory  so  made  and  filed  with  the 
county  judge  of  Ulster  county  as  required  by  law,  such  interest  being 
a  valuable  interest  in  such  real  estate ;  that  such  sale  to  said  Pinney 
and  the  assignment  in  reference  thereto,  above  set  forth,  were  com- 
municated to  the  defendant  Jacob  L.  DeWitt,  before  the  signing  and 
delivery  of  said  general  assignment;  that  the  said  assignor  and 
assignee  entered  into  certain  agreements  and  arrangements  as  to 
said  property  as  part  of  a  scheme  of  such  assignment,  by  virtue  of 
which  said  assignor  was  to  remain  in  possession  of  said  assigned 
property,  or  a  part  thereof,  and  manage  and  control  the  same,  and 
said  Lawson  did  so  manage  and  control  said  property  and  receive 
the  income  of  a  portion  thereof  after  said  assignment;  that  said 
assignment  as  well  as  said  deed  to  Pinney  was  made  by  said  Lawson 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of  said  Lawson 
and  received  by  said  DeWitt  with  full  knowledge  of  said  fraudulent 
intent  on  the  part  of  said  Lawson ;  that  said  assignment  was  fraudu- 
lent and  void  as  against  this  plaintifE  and  the  other  creditors  of  said 
Lawson,  and  conveyed  no  title  or  interest  in  said  property  to  said 
assignee,  the  defendant  Jacob  L.  DeWitt;  that  the  said  conveyance 
to  Pinney  was  fraudulent  and  void  as  a  conveyance  of  said  property, 
and  is  invalid  and  insufficient  to  convey  any  interest  in  said  premises 
to  said  Pinney  over  and  above  the  amount  due  him,  and  that  he 
has  no  further  interest  in  said  premises  so  conveyed;  that  after  the 
giving  of  said  conveyances  the  said  DeWitt  filed  his  bond  as  general 
assignee  of  said  Lawson,  and  the  defendant  Chauncey  Stewart  and 
Artemas  Sahler  became  his  sureties  thereon,  and  the  assignor  filed  a 
paper  purporting  to  be  an  inventory  of  his  property,  in  Ulster  county 
clerk's  office  on  the  18th  day  of  December,  1904,  and  thereafter 
proceeded  to  act  as  assignee  with  reference  to  a  portion  of  the  estate 
of  said  Lawson;  that  on  the  25th  day  of  June,  1905,  the  said  DeWitt 
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offered  for  sale  at  auction  at'  the  court  house  certain  real  estate  of  said 
assignor  described  in  the  inventory  and  schedules  filed  as  aforesaid 
as  follows  (insert  description) ;  that  all  the  said  property  was  sold 
and  conveyed  by  said  assignee  for  the  sum  of  $350,  subject  to  a 
mortgage  for  $3,500,  to  defendant  John  S.  Everett,  although  valued 
in  said  schedule  at  $6,100  over  and  above  said  mortgage,  and  is  in  fact 
worth  a  very  considerable  sum  over  and  above  said  mortgage,  and  the 
said  $350  is  an  utterly  and  entirely  inadequate  price  for  said  property, 
and  the  same  was  unnecessarily  sacrificed;  that  prior  to  such  sale 
an  action  had  been  brought  by  the  defendant  Artemas  Sahler  against 
said  Lawson  and  he  had  recovered  a  judgment  therein  for  the  sum 
of  $876.83,  caused  a  levy  to  be  made  on  the  personal  property  of 
said  Lawson  included  in  said  assignment,  and  had  caused  the  sheriff 
of  said  Ulster  county  to  levy  on  some  of  said  personal  property  and 
sell  the  same;  and  a  portion  of  said  real  estate  had  been  attached 
in  said  action;  and  said  Jacob  L.  DeWitt  had  brought  an  action 
against  said  sheriff  to  recover  the  value  of  the  property  so  levied 
upon  and  sold;  that  the  defendant,  the  said  sheriff,  thereafter,  and 
before  said  sale,  served  an  answer  in  said  action,  setting  out  that  said 
property  was  liable  to  execution,  and  that  the  said  pretended  assign- 
ment was  made  by  said  Lawson,  and  accepted  by  said  DeWitt,  with 
intent  to  hinder,  delay  and  defraud  creditors,  and  was,  therefore,  void ; 
that  at  said  sale  notice  of  the  pendency  of  said  action  and  of  said  claim 
of  the  invalidity  of  said  assignment  was  given  by  the  attorneys 
for  said  Eiseley,  and  the  assignee  was  requested  to  delay  the  sale  of 
said  property,  but  refused  to  delay  the  same  until  after  the  hearing 
and  determination  of  said  action,  and  that  no  person  was  willing  to  bid 
off  said  property  at  a  fair  price  by  reason  of  said  notice  and  the  doubt 
as  to  the  validity  of  the  title  to  be  acquired ;  that  the  defendant,  John 
S.  Everett  was  present  and  heard  said  notice  given,  and  bought  said 
premises  for  much  less  than  their  full  value,  with  full  knowledge  of 
the  claim  that  said  assignment  was  invalid,  as  so  made  by  creditors, 
and  that  the  property  failed  to  bring  a  large  price  by  reason  of  the 
doubts  as  to  the  validity  of  such  assignment;  that  it  was  the  duty  of 
said  assignee  to  delay  said  sale  until  said  question  of  validity  of  said 
assignment  was  adjudicated  in  said  action,  and  that  by  reason  of  such 
sale,  the  creditors  of  said  Lawson  suffered  great  loss;  made  as  afore- 
said, the  said  sale  was  null  and  void,  and  should  be  vacated,  set  aside 
and  held  for  naught;  that  the  conveyance  of  said  premises  from  said 
Jacob  L.  DeWitt  to  said  Everett  is  dated  July  7,  1905,  and  recorded 
in  Ulster  county  clerk's  office,  book  of  deeds  No.  258,  page  530;  that 
thereafter,  and  at  the  April  term,  1906,  the  said  action  brought  by 
said  Jacob  L.  DeWitt  as  aforesaid,  against  Joseph  Eiseley,  sheriff,  was 
tried  on  the  merits  before  a  jury,  on  the  issue  of  the  validity  of  said 
assignment  from  said  Lawson  to  defendant  DeWitt,  and  plaintiff's 
complaint  dismissed  on  the  merits,  and  said  assignment  held  null 
and  void  and  of  no  effect  as  to  the  said  defendant;  that  thereafter, 
as  plaintiff  is  informed  and  believes,  the  defendant  Everett  applied 
to  the  Ulster  County  Savings  Institution,  the  holder  of  a  mortgage 
for  $3,500  on  the  real  property  described  in  said  inventory  of  said 
Lawpon,  for  an  assisrnment  of  the  said  mortgage,  and  procured  the 
same  in  the  name  of  his  wife,  the  defendant  Sarah  C.  Everett,  for 
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the  purpose  of  protecting  the  said  alleged  sale  to  said  Everett,  and, 
as  this  plaintiff  believes,  for  the  purpose  of  foreclosing  and  to  pre- 
vent the  plaintiff  and  other  judgment-creditors  from  realizing  on 
their  judgments  against  said  Lawson,  and  this  plaintiff  tenders  to 
said  defendant  Sarah  C.  Everett  the  amount  due  on  said  mortgage 
for  principal  and  interest  and  insurance,  and  demands  an  assignment 
thereof  as  a  judgment-creditor  of  said  Lawson ;  that  all  the  defendants 
except  Jacob  L.  DeWitt,  as  assignee,  Chauncey  Stewart,  John  S. 
Everett  and  Sarah  C.  Everett,  James  E.  Pinney  and  Mary  Pinney 
are  described  in  the  inventory  filed  by  Lucius  Lawson  as  creditors 
of  said  Lawson,  and  are  made  defendants  by  reason  of  said  interest, 
and  no  personal  claim  or  demand  is  made  against  them,  and  the  said 
Stewart  is  made  defendant  solely  because  he  is  surety  for  said  as- 
signee, and  no  personal  claim  is  made  against  him;  that  a  portion  of 
the  judgment  recovered  by  Artemas  Sahler,  Abel  A.  Crosby,  Grove 
Webster  and  Charles  Eeynolds,  hereinbefore  set  forth  against  said 
Lawson,  remains  unpaid,  as  plaintiff  is  informed  and  believes,  and 
that  Artemas  Sahler,  on  the  23d  day  of  June,  1905,  recovered  in  the 
Supreme  Court  two  several  judgments  against  said  Lucius  Lawson, 
one  for  the  sum  of  $3447.84  damages  and  costs,  and  one  for  the  sum 
of  damages  and  costs  $433.35,  which  judgments  were  subsequently, 
by  order  of  the  Supreme  Court,  docketed  in  said  county  as  of  the 
18th  day  of  June,  1905;  that  on  the  15th  day  of  April,  1906,  the 
defendant  Jacob  L.  DeWitt  obtained  a  judgment  in  the  Supreme 
Court  against  Lucius  Lawson,  docketed  in  Ulster  county  clerk's  office 
on  that  day,  for  the  sum  of  $176.38. 

Wherefore  plaintiff  demands  judgment  of  this  court : 

First.  That  the  pretended  general  assignment  of  Lucius  Lawson 
to  Jacob  L.  DeWitt,  hereinbefore  set  forth,  be  declared  null  and  void, 
and  the  same  be  set  aside,  canceled  and  held  for  naught,  and  the 
defendants  Lawson  and  DeWitt  be  decreed  to  convey  the  real  property 
therein  described  to  a  receiver  to  be  appointed  herein. 

Second.  That  the  deed  from  Lucius  Lawson  to  James  Pinney,  here- 
inbefore set  forth,  be  declared  null  and  void  as  to  any  and  all  sums 
over  that  secured  by  the  mortgage  to  Evangela  Hayes,  and  that  said 
Charles  H.  Pinney  and  Mary  Pinney  be  decreed  to  convey  said  prem- 
ises to  a  receiver  to  be  appointed  herein,  subject  to  said  mortgage. 

Third.  That  the  said  sale  made  by  the  assignee  to  defendant  John 
S.  Everett,  and  the  deed  executed  thereunder  dated  July  7,  1905,  be 
vacated,  annulled,  set  aside  and  canceled,  and  the  said  Everett  and 
Sarah  C.,  his  wife,  be  decreed  to  convey  the  same  to  a  receiver,  and  the 
said  Everett  be  decreed  to  pay  over  to  a  receiver  the  rents  and  profits 
of  the  property  received  by  him. 

Fourth.  That  the  said  John  S.  Everett  and  all  other  persons  be 
enjoined  and  restrained  during  the  pendency  of  this  action  and  per- 
petually thereafter  from  taking  possession  of  any  of  the  property 
described  in  the  complaint,  or  from  in  any  wise  interfering  with  any 
property  so  described,  or  from  assuming  any  control  over  the  same, 
or  exercising  any  act  of  ownership  with  reference  thereto,  or  from 
collecting  the  rents  or  profits  thereof,  and  particularly  from  taking 
possession  of,  or  interfering  with  in  any  manner,  any  of  said  property 
Dot  now  in  his  possession,  or  occupied  by  him. 
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Fifth.  That  said  Sarah  C.  Everett  be  enjoined  and  restrained  from 
foreclosing  said  mortgage  so  obtained  from  the  Ulster  County  Savings 
Institution,  or  causing  the  same  to  be  foreclosed,  until  the  final  deter- 
mination of  this  action,  without  notice  to  this  plaintiff  of  such  inten- 
tion, and  failure  on  the  part  of  the  plaintiff  to  take  an  assignment 
thereof  and  pay  the  amount  due  thereon ;  and  that  the  said  defendant 
be  directed  to  assign  the  said  mortgage  to  this  plaintiff  upon  payment 
of  said  sum  so  due. 

Sixth.  That  a  receiver  be  appointed  herein  to  collect  the  rents  and 
profits  of  the  premises  herein  described  during  the  pendency  of  this 
action,  and  until  the  sale  of  such  premises,  and  to  make  sale  thereof 
under  the  judgment  herein,  and  to  receive  and  to  pay  over  to  this 
plaintiff  and  such  other  parties  as  may  be  entitled  thereto,  the  moneys 
to  be  realized  on  the  accounting  of  said  John  S.  Everett  and  Jacob  L. 
DeWitt. 

Seventh.  That  a  referee  be  appointed  to  take  and  state  to  the  court 
the  accounts  of  Jacob  L.  DeWitt,  as  assignee  of  said  Lucius  Lawson 
under  the  said  assignment,  and  also  to  take  account  of  and  state  the 
amount  due  the  estate,  or  the  amount  due  said  Everett  from  said 
assignee,  if  anything,  and  to  take  proof  as  to  the  proper  parties  entitled 
to  the  proceeds  of  the  moneys  which  may  be  realized  from  the  assignor's 
estate. 

Eighth.  That  plaintiff  have  such  other  and  further  relief  as  may 
be  just  and  agreeable  to  equity,  together  with  costs  of  this  action. 

V.  B.  VAN  WAGONEN, 

Plaintiff's  Attorney. 

Complaint  by  Creditor  Under  Chapter  740,  Laws  of  1894,  Now  §  232, 
Real  Property  Law. 

NEW  YORK  SUPREME  COURT  —  County  op  New  Yobk. 


U48  N.  Y.  581. 


THE    NATIONAL   SHOE   AND   LEATHER 
BANK  OF  THE  CITY  OF  NEW  YORK 

agst. 

AMELIA  F.  BAKER  and  ROBERT  M. 
MERRITT. 


The  plaintiff  complains  and  respectfully  shows  to  this  court  as 
follows : 

1.  The  plaintiff  is  a  domestic  corporation  organized  under  the  laws 
of  the  United  States,  pursuant  to  an  act  known  as  "  The  National 
Bank  Act,"  and  doing  business  as  a  banking  association  at  the  city  of 
New  York,  and  that  previous  to  the  24th  day  of  November,  1904,  one 
Frederick  Baker  had  an  account  as  depositor  with  the  plaintiff. 

2.  The  plaintiff  further  alleges,  upon  information  and  belief,  that 
previous  to  the  1st  day  of  January,  1901,  the  said  Frederick  Baker 
became  and  was  indebted  to  the  plaintiff  in  the  sum  of  at  least  $100, 
moneys  received  by  him  belonging  to  said  plaintiff  over  and  above  the 
amount  of  any  credits  or  set-offs  to  which  he  was  entitled  and  which 
moneys  the  said  Baker,  acting  in  collusion  with  one  Sanauel  C.  Seely, 
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a  bookkeeper,  in  the  emploj'ment  of  the  plaintiff,  had  fraudulently 
obtained  from  the  plaintiff  and  appropriated  to  his  own  use;  and 
continued  so  indebted  during  all  the  times  hereinafter  mentioned. 

3.  That  the  said  Frederick  Baker,  as  the  plaintiff  is  informed  and 
believes,  departed  this  life  on  the  24th  day  of  November,  1904,  being 
then  insolvent;  and  leaving  a  last  will  and  testament  in  and  by  which 
the  defendant  Amelia  F.  Baker  was  appointed  executrix,  and  that  no 
letters  have  been  issued  to  the  said  Amelia  P.  Baker  as  executrix. 

4.  The  plaintiff  further  alleges,  upon  information  and  belief,  that 
with  intent  to  hinder,  delay  and  defraud  his  creditors,  and  among 
others  this  plaintiff,  the  said  Frederick  Baker,  being  insolvent  and 
being  largely  indebted  to  the  plaintiff,  purchased  three  certain  pieces  or 
parcels  of  land  in  the  city  of  New  York,  more  particularly  described 
as  follows : 

(Here  insert  description.) 
and  caused  the  title  of  said  property  to  be  taken  in  the  name  of  the 
defendant  Eobert  B.  Merritt;  that  the  consideration  for  the  purchase 
of  the  said  premises  was  paid  by  the  said  Frederick  Baker  and  that  no 
part  of  the  same  was  paid  by  the  said  Eobert  B.  Merritt,  and  that 
the  said  property  was  the  property  of  the  said  Frederick  Baker,  and 
that  at  or  about  the  time  the  said  purchase  was  made  the  said  Robert 
B.  Merritt  executed  and  delivered  to  the  said  Baker  a  conveyance 
thereof,  with  the  name  of  the  grantee  in  blank  and  with  authority 
to  insert  the  name  of  any  person  as  grantee,  and  that  the  said  Baker, 
with  intent  as  aforesaid,  did  thereafter  and  on  or  about  the  1st  day 
of  April,  1904,  insert  or  cause  to  be  inserted  the  name  of  the  defendant 
Amelia  F.  Baker,  as  grantee  in  said  conveyance,  and  that  the  same 
was  thereupon  recorded  in  the  ofBce  of  the  register  of  the  city  and 
county  of  New  York ;  and  that  the  said  Amelia  F.  Baker  parted  with 
no  consideration  for  the  said  conveyance  and  that  the  said  Frederick 
Baker  caused  the  same  to  be  made  to  her  with  intent  to  hinder  and 
defraud  his  creditors,  and  among  others  this  plaintiff. 

5.  That  this  action  is  brought  for  the  benefit  of  the  plaintiff  and 
other  creditors,  if  any,  interested  in  the  estate  or  property  of  said 
deceased. 

Wherefore  the  plaintiff  demands  judgment  that  the  conveyance  of 
the  premises  hereinbefore  described  from  the  said  defendant  Merritt 
to  the  said  Amelia  F.  Baker,  be  set  aside  and  be  declared  null  and  void, 
and  that  a  receiver  be  appointed  of  the  said  premises  and  of  the  rents 
and  profits  thereof  and  that  the  said  Eobert  B.  Merritt  and  Amelia  F. 
Baker  be  required  to  convey  the  said  premises  to  such  receiver  for  the 
benefit  of  the  plaintiff  and  of  other  creditors,  and  that  the  defendant 
be  required  to  account  for  the  said  property  and  the  proceeds  thereof 
to  the  receiver,  and  that  they  be  enjoined  and  restrained  during  the 
pendency  of  this  action  from  interfering  with  the  said  property  or 
from  conveying,  transferring  or  encumbering  the  same,  and  that  the 
plaintiff  have  such  other  and  further  relief  as  may  be  just. 

PUTNEY  &  BISHOP, 

Attorneys  for  Plaintiff. 


938  JUDGMENT    CEEDITOR's    ACTION. 

Sub.  2.    Answer  and  Defences. 

A  denial  of  fraud  in  an  answer  puts  plaintiff  upon  proof  of  it, 
and  entitles  defendant  to  put  in  evidence  all  such  facts  as  dis- 
prove it.  Van  Alstyne  v.  Norton,  1  Hun,  537.  Although  the 
affidavits  upon  which  substituted  service  of  summons  is  ordered 
be  sufficient  to  give  the  court  jurisdiction  to  make  the  order,  they 
are  not  conclusive  in  a  creditor's  suit,  and  the  defendant  may 
impeach  the  judgment  by  showing  that  the  defendant  was  a  person 
against  whom  substituted  service  of  summons  could  not  be  ordered 
as  a  non-resident.  Buswell  v.  Loucks,  8  Daly,  518.  Defendant 
may  set  up  that  plaintiff's  judgment  was  fraudulently  recovered. 
Richardson  v.  Trimble,  38  Hun,  409 ;  s.  c,  17  Abb.  N.  C.  210, 
citing  Manderville  v.  Reynolds,  68  W.  Y.  542.  Defendant  may 
show  by  answer  that  the  judgment  was  recovered  in  violation  of 
an  equitable  agreement.  Smith  v.  Cocheron,  2  Edw.  501.  See 
to  contrary,  Mathingly  v.  Nye,  8  Wall.  370 ;  Abb.  Trial  Ev.  741. 
An  objection  to  the  regularity  of  the  judgment  is  not  available  as 
a  defence.  Sandford  v.  Sinclair,  8  Paige,  373;  Piatt  v.  Caldwell, 
9  Paige,  386 ;  Hone  v.  Woolsey,  2  Edw.  289 ;  Barnard  v.  Darling, 
1  Barb.  Ch.  218.  Nor  is  an  objection  to  the  irregularity  of  the 
execution.  Breen  v.  Burnham,  3  Sandf.  Ch.  110;  Williams  v. 
Hogehoom,  8  Paige,  469.  Defendant  need  only  answer  as  to  prop- 
erty he  had  at  time  bill  was  filed.  Hope  v.  Brincherhoff ,  4  Edw. 
348 ;  Gregory  v.  Valentine,  4  Edw.  282.  It  is  no  defence  to  a 
creditor's  bill  to  reach  the  rights  of  a  patentee  or  his  assignee 
under  a  patent,  that  the  invention  is  without  novelty  or  utility. 
Gillett  V.  Bate,  86  N.  Y.  87.  It  is  no  defence  that  there  is  prop- 
erty which  the  sheriff  failed  to  discover  and  levy  upon.  Mead  v. 
Stratton,  20  Week.  Dig.  44. 

It  is  not  only  necessary  that  an  execution  should  be  returned 
unsatisfied,  but  the  complaint  must  allege  that  fact.  Adsit  v. 
Butler,  87  N.  Y.  585,  and  cases  cited.  It  should  also  show  that 
execution  was  issued  to  the  county  where  defendant  resided. 
Campbell  v.  Foster,  16  How.  275 ;  Simmons  v.  Eldridge,  29  How. 
309 ;  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561.  Allegations 
to  show  that  an  execution  would  be  useless  are  not  sufficient.  Mc- 
Elwain  v.  Willis,  9  Wend.  548. 

A  complaint  in  a  judgment  creditor's  action  alleged  that  plain- 
tiff recovered  a  judgment  against  the  defendant  in  the  Municipal 
Court.    There  was  no  allegation  tending  to  show  that  the  Munici- 
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pal  Court  had  jurisdiction  either  of  the  parties  or  the  subject- 
matter  j  held,  that  the  right  to  maintain  the  action  was  not  estab- 
lished, there  being  no  presumption  that  the  local  court  has  juris- 
diction. Werbelovsky  v.  Michael,  106  App.  Div.  138,  94  Supp. 
156. 

It  is  not  a  defence  to  an  action  brought  by  a  judgment  creditor 
to  reach  property  of  the  debtor  that  the  judgment  was  obtained  by 
perjury,  as  the  judgment  involves  the  determination  of  the  truth 
of  the  testimony  and  the  remedy  is  by  motion  for  a  new  trial. 

Allegations  that  plaintiffs  do  not  own  the  judgment  but  have 
assigned  it  to  a  third  person,  coupled  with  a  prayer  for  its  cancella- 
tion, do  not  constitute  a  counterclaim ;  and,  when  pleaded  as  such, 
a  demurrer  thereto  will  be  sustained.  Giiler  v.  Russian  Co.,  55 
Misc.  553. 

In  an  action  to  set  aside  an  alleged  fraudulent  chattel  mort- 
gage, a  so-called  separate  answer  of  the  bankrupt,  alleging  that 
subsequent  to  the  execution  of  the  mortgage  he  executed  otHer 
chattel  mortgages  of  the  same  property  to  other  persons  and  that 
such  persons  had  not  been  made  parties  to  the  action,  is  properly 
considered  as  a  demurrer  for  a  defect  of  parties.  Shanks  v. 
National  Casket  Co.,  95  App.  Div.  187,  88  Supp.  839. 

Allegations  that  plaintiffs  do  not  own  a  judgment,  but  have 
assigned  it  with  a  prayer  for  its  cancellation,  though  insufficient 
when  pleaded  as  a  counterclaim,  are  not  demurrable  when  pleaded 
as  a  defence  and  counterclaim.  Gitler  v.  Russian  Co.,  55  Misc. 
553,  106  Supp.  886. 

Fraud  in  a  bill  of  sale  must  be  pleaded;  it  cannot  be  shown 
under  a  general  denial.  Van  Dewaier  v.  Gear,  21  App.  Div.  201, 
47  Supp.  503. 

Where  the  complaint  seeks  only  an  accounting  from  the  debtor's 
grantees  of  the  proceeds  received  by  them,  but  does  not  seek  to  set 
aside  the  deeds  and  mortgages  made  by  them,  their  grantees  and 
mortgagees  are  not  necessary  parties.  Arnot  v.  Birch,  29  App. 
Div.  356,  51  Supp.  491. 

AETICLE  V. 

MATTEKS    OF    PRACTICE. 

§   1878.   How  discovery  may  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  prescribed  in  this 
article,  by  directing  the  person,  required  to  make  it,  to  appear  before  the  court, 
or  a  referee  appointed  by  it,  and  to  be  examined  under  oath,  concerning  the 
matters  pertaining  to  the  discovery.    But  this  section  does  not  affect  the  right 
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of  the  plaintiiT  to  cause  the  deposition  of  a  defendant  to  be  taken,  aa  pre- 
scribed in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

Proceedings  supplementary  to  an  execution  are  not  a  necessary 
preliminary  to  a  judgment  creditor's  action.  Pope  v.  Cole,  55 
N.  Y.  124.  Where  different  actions  have  been  brought  by  cred- 
itors for  themselves  and  the  other  creditors,  against  an  assignee  for 
the  benefit  of  creditors,  for  an  accounting  and  closing  of  the  trust, 
the  court  has  power  to  compel  creditors  and  claimants  to  come 
in  and  prove  their  claims  in  the  suit  brought  or  interlocutory 
judgment  first  obtained,  and  to  stay  proceedings  in  the  other 
actions.  Travis  v.  Myers,  67  N.  Y.  542.  The  plaintiff,  pending 
the  action,  and  without  waiving  or  abandoning  the  lien  of  his 
judgment,  may  proceed  to  sell  the  debtor's  lands  on  execution 
under  his  judgment;  having  done  so,  he  may  still  proceed  with 
the  creditor's  action  to  obtain  a  judgment  removing  the  cloud  upon 
title.  Ericksonv.  Quinn,  15  Abb.  Pr.  (N.  S.)  166;  memorandum, 
50  "N.  Y.  697.  A  creditor  cannot  maintain  an  action  in  aid  of 
his  execution  without  showing  fraud,  collusion  or  combination 
obstructing  the  ordinary  process  of  the  law;  mere  questions  as  to 
priority  of  lien  as  between  himself  and  other  claimants  will  not 
suffice.  STcinner  v.  Steivart,  15  Abb.  391.  See  Shaw  v.  Dwight, 
27  ]Sr.  Y.  244.  A  creditor's  suit  may  be  maintained  while  sup- 
plementary proceedings  are  pending.  Taylor  v.  Persee,  15  How. 
417;  Oere  v.  Dibble,  17  How.  31.  A  judgment  creditor,  after 
instituting  supplementary  proceedings,  and  before  the  appointment 
of  a  receiver,  may  bring  a  creditor's  action  to  set  aside  an  assign- 
ment. Bennett  v.  McOuire,  5  Lans.  183.  The  creditor's  action 
does  not  relate  back  to  supplementary  proceedings  so  as  to  re- 
cover moneys  paid  over  by  a  third  party  to  the  judgment  debtor. 
Edmonston  v.  McLoud,  16  IST.  Y.  543. 

In  an  equitable  action  to  reach  a  specific  fund  of  a  debtor  in 
the  hands  of  other  defendants,  no  relief  being  demanded  against 
the  debtor,  the  court  should  not  grant  a  personal  judgment  against 
the  debtor.  Kelly  v.  Downing,  42  N.  Y.  71.  It  is  said  an -action 
must  be  brought  within  six  years  after  return  of  execution  un- 
satisfied, to  set  aside  a  fraudulent  conveyance  (Eyre  v.  Beebe,  28 
How.  333)  ;  but  in  Tafft  v.  Wright,  2  T.  &  C.  614,  affirmed,  59 
^N".  Y.  656,  the  ten  years'  statute  is  held  to  apply.  See,  also, 
Hubbell  V.  Newbury,  53  N.  Y.  98.  A  right  of  action  to  set  aside 
an  assignment  is  not  waived  by  delay  so  long  as  the  assignee  has 
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in  his  hands  money  belonging  to  the  trust.  Knauth  v.  Bassett,  34 
Barb.  31.  The  plaintiff  in  a  creditor's  action  may  obtain  an  in- 
junction to  restrain  the  defendant  from  disposing  of  the  prop- 
erty {Candler  v.  Petit,  1  Paige,  168;  Bloodgood  v.  Clark,  4  Paige, 
574) ;  but  such  an  injunction  will  prevent  another  judgment  cred- 
itor from  levying  on  the  property.  Lansing  v.  Boston,  7  Paige, 
364.  One  who  claims  a  beneficial  interest  under  an  assignment 
cannot  have  relief  on  the  ground  that  it  is  fraudulent.  Ontario 
Bank  v.  Boot,  3  Paige,  478.  A  judgment  creditor  cannot  main- 
tain an  action  to  set  aside  an  assignment  by  his  debtor,  where  such 
assignment  was  made  before  the  cause  of  action  accrued,  upon 
which  he  obtained  his  judgment.  Phillips  v.  W coster,  36  IST.  Y. 
412.  One  who  sues  for  himself  and  all  others  may  discontinue 
before  judgment.  Tremain  v.  Guardian,  etc.,  Co.,  11  Hun,  286. 
Until  an  order  for  judgment  in  a  suit  brought  for  all,  in  which 
they  can  come  in,  there  is  nothing  to  prevent  a  suit  on  each 
separate  judgment  for  similar  relief.  O'Brien  v.  Browning,  49 
How.  109.  Where  an  order  for  an  accounting  is  made  under 
which  all  creditors  may  come  in,  it  operates  as  an  interlocutory 
judgment  in  favor  of  each  creditor,  whether  he  comes  in  or  not, 
as  effectually  as  if  he  had  been  named  as  a  party  after  such  judg- 
ment; no  creditor  will  be  allowed  to  bring  or  proceed  with  a 
separate  suit  to  judgment.  Creditors  who  do  not  come  in  are 
barred  after  the  usual  notice  to  creditors  has  been  published,  though 
they  have  had  no  actual  knowledge  of  the  proceedings.  Kerr  v. 
Blodget,  48  K  Y.  62. 

A  judgment  creditor  who  has  been  defeated  in  his  own  suit, 
cannot  come  into  an  action  brought  for  all  and  be  made  plaintiff. 
O'Brien  v.  Browning,  11  Hun,  179,  appeal  dismissed,  77  N.  Y. 
630.  A  suit  to  avoid  a  mortgage  as  fraudulent,  as  against  cred- 
itors, will  not  be  defeated  by  its  foreclosure  and  sale  thereunder 
pending  the  action.  Smith  v.  Shaul,  21  Week.  Dig.  91.  In  an 
action  to  set  aside  a  general  assignment  on  the  ground  of  fraud, 
the  plaintiff  may  attack  any  other  instrument  which  may  have 
been  executed  by  the  fraudulent  debtor  in  order  to  withdraw  his 
property  from  the  claims  of  creditors.  Chandler  v.  Powers,  9  St. 
Eep.  169. 

A  judgment  creditor  of  a  wife  whose  debt  was  contracted  prior 
to  the  granting  of  a  divorce,  can  reach  no  portion  of  the  alimony 
awarded  to  her  by  such  decree.     Andrews  v.  Whitney,  82  Hun, 
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117,  63  St.  Eep.  486,  31  Supp.  164;  Romaine  v.  Chauncey,  129 
]Sr.  Y.  566.  A  creditor's  action,  brought  in  behalf  of  himself  and 
of  others  who  may  come  in  and  contribute  to  the  expenses  thereon, 
cannot  be  discontinued  by  the  entry  of  an  interlocutory  decree 
settling  the  rights  and  liabilities  of  the  parties.  Salisbury  v. 
Binghamton  Pub.  Co.,  85  Hun,  99,  32  N.  Y.  Supp.  652,  66  St. 
Eep.  35. 

As  to  inspection  of  debtor's  books,  see  Manley  v.  Bonnel,  11 
Abb.  K  C.  123 ;  Kelly  v.  Eckford,  5  Paige,  548 ;  Duff  v.  Hutchin- 
son, 19  Week.  Dig.  20;  Stebbins  v.  Harmon,  17  Hun,  445;  Bund- 
schur  V.  Simon,  23  Supp.  714.  Where  fraudulent  transactions  are 
separately  set  forth  in  a  creditor's  bill  as  distinct  causes  of  action 
and  the  judgment  is  reversed  only  in  part,  new  trial  may  be  con- 
fined to  the  issues  as  to  which  the  reversal  was  had.  Schlitz  Brew- 
ing Co.  V.  Ester,  86  Hun,  22,  33  Supp.  143,  66  St.  Eep.  769, 
affirmed,  157  N.  Y.  714.  The  validity  of  a  contract  on  which  the 
original  action  was  brought,  resulting  in  a  judgment  which  is  the 
basis  of  the  creditor's  suit,  cannot  be  inquired  into  in  such  resulting 
action.    Declcer  v.  Decker,  108  K  Y.  128. 

An  action  in  equity  brought  by  a  judgment  creditor  to  remove 
alleged  fraudulent  obstruction  to  a  levy  under  an  outstanding 
execution  issued  upon  his  attachment,  does  not  abate  by  reason 
of  the  inability  of  the  creditor  to  bring  his  case  to  trial  within 
the  life  of  the  execution,  namely,  within  sixty  days  after  the  execu- 
tion was  issued.  Schivartzschild  &  Sulzberger  Co.  v.  Matthews, 
39  App.  Div.  477,  57  Supp.  338. 

The  payment  of  alimony  will  not  be  enforced  by  a  creditor's 
bill  until  other  remedies  are  exhausted.  Halstead  v.  Halstead, 
21  App.  Div.  466,  47  Supp.  649. 

A  transfer  by  a  debtor  of  one-half  of  his  business  to  a  creditor 
and  the  other  half  to  his  wife  to  whom  he  claimed  to  be  indebted, 
was  sustained  as  to  the  former  and  set  aside  as  to  the  latter,  it 
appearing  that  he  was  not  indebted  to  the  wife,  and  that  the  trans- 
fer to  her  was  made  with  fraudulent  intent.  Commercial  Bank  v. 
Bolton,  20  App.  Div.  70,  46  Supp.  734. 

It  is  error  for  the  court  to  dismiss  the  complaint  in  a  judgment 
creditor's  action  founded  upon  the  execution  issued  without  leave 
after  a  lapse  of  five  years,  since  such  an  execution  is  not  void,  but 
only  liable  to  be  set  aside  on  motion.  Aultman  &  Taylor  Co.  v. 
Syme,  163  'E.  Y.  54,  modifying  23  App.  Div.  344,  48  Supp.  231. 
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A  complaint  in  an  action  to  set  aside  a  fraudulent  conveyance 
made  by  the  judgment  debtor,  will  not  be  dismissed  because  it 
appears  that  the  judgment  creditor  obtained  two  judgments  against 
the  debtor,  and  that  at  the  time  of  the  commencement  of  the  action 
an  execution  had  been  returned  unsatisfied  on  only  one  of  the  judg- 
ments. St.  John  Woodworking  Co.  v.  Smith,  82  App.  Div.  348, 
82  Supp.  1023,  affirmed  without  opinion,  178  IST.  Y.  629. 

It  seems  that  executions  cannot  be  deemed  to  have  been  re- 
turned unsatisfied  without  any  evidence  of  that  fact  except  that 
returns  originally  made  thereon  have  been  erased  under  order  of 
the  court  because  made  through  a  mistake,  and  the  court  has  power 
to  set  aside  such  returns  nunc  pro  tunc  as  of  date  when  made. 
Lopez  V.  Camphell,  163  N.  Y.  341,  reversing  Lopez  v.  Mer.  &  F. 
Nat.  Bank,  18  App.  Div.  427,  46  Supp.  91. 

Where  a  creditor's  action  was  brought  to  reach  possession  of 
property  transferred  by  the  judgment  debtor  separately  to  differ- 
ent defendants,  among  whom  no  conspiracy  was  alleged  to  exist, 
and  an  accounting  was  demanded  against  each,  held,  that  while 
the  complaint  united  several  causes  of  action  improperly,  the  ob- 
jection was  waived  if  not  taken  by  demurrer  or  answer,  and  the 
action  should  be  sustained  if  either  of  the  causes  of  action  alleged 
was  made  out.    Barnard  v.  Brown,  43  St.  Hep.  602,  17  Supp.  313. 

A  judgment  creditor  who  assails  a  conveyance  made  by  the  judg- 
ment debtor  cannot  impose  upon  the  grantee  the  onus  of  showing 
good  faith  and  of  establishing  that  the  judgment  debtor  was  solvent 
after  making  the  conveyance  by  simply  showing  that  the  convey- 
ance was  not  founded  upon  a  valuable  consideration. 

Fraudulent  intent  in  such  a  case  is  a  question  of  fact,  not  of  law. 

In  such  a  case  it  is  error  to  refuse  to  admit  in  evidence  testimony 
offered  by  the  judgment  debtor  and  the  grantee  tending  to  show 
that  the  grantee  had  advanced  money  to  the  judgment  debtor  for 
the  purchase  of  property,  and  that  the  conveyance  was,  in  fact, 
supported  by  a  valid  consideration.  Fitzpatrick  v.  Fox,  80  App. 
Div.  345,  80  Supp.  677. 

Whether  a  voluntary  deed  be  fraudulent  as  to  creditors  is  a 
question  of  fact  for  a  jury.    Bennett  v.  McOuire,  5  Lans.  183. 

In  an  action  to  set  aside  a  transfer  of  real  and  personal  property 
for  fraud  and  undue  influence,  two  of  the  defendants  were  ad- 
judged not  guilty  of  fraud,  held,  that  as  to  them  plaintiff  was  not 
entitled  to  a  personal  judgment,  but  only  to  a  return  of  the  prop- 
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erty  and  a  personal  judgment  in  the  event  of  their  failure  to 
comply  with  the  decree.  Ingersoll  v.  Cunningham,  95  App.  Div. 
571,  88  Supp.  711. 

In  a  suit  to  set  aside  a  transfer  by  a  bankrupt,  the  court  should 
not  send  the  issues  to  a  jury  on  the  bare  statement  that  a  jury 
of  business  men  are  better  qualified  to  pass  on  the  evidence  pre- 
sented, but  should  retain  the  case  and  make  the  order  for  a  jury 
trial  if,  when  presented  for  trial,  it  is  necessary  or  desirable  to 
have  the  jury  settle  the  issues.  Evcms  v.  National  Broadway 
Bank,  88  App.  Div.  549,  85  Supp.  101. 

In  Sherman  v.  Hayward,  98  Supp.  254,  90  Supp.  481,  it  was 
held  that  a  wife's  inchoate  right  of  dower  could  not  be  reached  by 
a  creditor's  bill.  35  L.  R.  A.  211,  has  a  note  upon  creditor's  bills 
to  reach  unassigned  dower. 

The  State  courts  have  concurrent  jurisdiction  with  the  federal 
courts  of  an  action  under  the  bankruptcy  acts  to  recover  property 
transferred  to  a  creditor  by  an  insolvent  as  a  preference,  or  the 
value  of  such  property,  and,  when  an  action  is  brought  in  the  State 
court,  the  trial  and  procedure  in  the  action  are  to  be  governed  by 
the  laws  of  the  State.  Stern  v.  Mayer,  99  App.  Div.  427,  91 
Supp.  292. 

The  lien  gained  by  creditors  who  prosecute  an  action  to  set  aside 
a  fraudulent  transfer  made  by  their  debtor  is  created  as  between 
the  parties  to  the  action,  by  the  commencement  of  the  action, 
without  the  filing  of  a  lis  pendens.  Wahlheimer  v.  Truslow,  106 
App.  Div.  73,  94  Supp.  137.  In  Allter  v.  Jerome,  110  App.  Div. 
813,  97  Supp.  243,  a  bill  of  particulars  was  refused  in  a  creditor's 
action  upon  the  facts. 

A  judgment  creditor's  action  is  maintainable  to  set  aside  as 
fraudulent  a  conveyance  of  land  in  a  county  in  which  the  judgment 
is  not  docketed.  Lanahan  v.  Caffrey,  40  App.  Div.  124,  57  Supp. 
724.  Judgments  against  a  firm  recovered  upon  service  of  the  sum- 
mons upon  only  one  of  the  partners  afford  a  sufficient  basis  for  a 
creditor's  action  to  set  aside  a  general  assignment  made  by  the 
firm.     King  v.  Baer,  31  Misc.  308,  64  Supp.  228. 

A  trustee  in  bankruptcy  has  no  greater  right  to  attack  a  chattel 
mortgage  executed  by  the  bankrupt  than  the  creditors  represented 
by  such  trustee  had  at  the  time  of  the  adjudication  in  bank- 
ruptcy.    Skilton  V.  Coddington,  105  App.  Div.  617,  93  Supp.  460. 

A  judgment  creditor  of  a  cestui  que  trust  may  maintain  an 


JUDGMENT    CEEDITOB's    ACTION.  945 

action  to  charge  the  trust  property  with  the  payment  of  his  judg- 
ment without  alleging  that  the  receiver  of  the  property  of  the 
judgment  debtor,  appointed  in  proceedings  supplementary  to  exe- 
cution, instituted  upon  the  judgment,  has  refused  to  bring  such 
action.     Ullman  v.  Cameron,  105  App.  Div.  159,  93  Supp.  976. 

A  judgment  creditor,  by  the  commencement  of  an  action  to 
discover  property  belonging  to  the  debtor,  secures  a  lien  upon  all 
of  the  property  of  the  debtor  acquired  before  the  commencement 
of  the  action.     Oreen  v.  Oriswold,  15  Civ.  Pro.  K.  220. 

A  creditor  who  has  recovered  a  judgment  on  his  claim  may 
maintain  an  action  to  set  aside  a  bill  of  sale  of  goods  given  as 
security  for  a  debt  and  which  has  not  been  filed  as  a  chattel 
mortgage,  and  by  the  commencement  of  such  a  suit  acquires  a  lien 
on  the  goods ;  but  when  such  lien  is  acquired  within  three  months  of 
an  adjudication  of  bankruptcy  against  the  debtor  and  while  he  was 
insolvent,  it  is  void  as  to  the  creditor  though  the  trustee  in  bank- 
ruptcy is  entitled  to  be  subrogated  to  the  rights  the  creditor  has 
acquired  and  may,  under  the  present  act,  enforce  them  for  the 
benefit  of  the  estate.  Where  the  complaint  in  the  creditor's  suit 
also  alleges  that  the  bill  of  sale  was  without  consideration,  it  may 
be  treated  as  an  ordinary  creditor's  bill  to  set  aside  a  transfer  of 
the  judgment  debtor  fraudulent  against  his  creditors.  Dunn 
Salmon  Co.  v.  Pillmore,  55  Misc.  547. 

An  action  to  satisfy  a  judgment  against  defendant  out  of  the 
proceeds  of  a  life  insurance  policy  issued  to  him,  cannot  be  re- 
garded as  a  creditor's  action,  where  it  appears  from  the  complaint 
that  execution  on  the  judgment  is  still  outstanding.  Marks  v. 
Equitable  Life  Assur.  Sac,  109  App.  Div.  675,  96  Supp.  551. 

The  question  of  intent  with  which  an  alleged  fraudulent  convey- 
ance was  made  is  one  of  fact,  and  the  finding  of  the  trial  court 
thereon  will  not  ordinarily  be  disturbed.  Muller  v.  Ahramson,  25 
Misc.  520,  54  Supp.  1027.  In  Brown  v.  Harmon,  29  App.  Div. 
31,  51  Supp.  820,  it  was  held  that  the  question  whether  there  was 
an  actual  and  continued  change  of  possession  should  have  been 
submitted  to  the  jury. 

AKTICLE    VI. 

EVIDElfCE. 

Fraudulent  intent  may  be  inferred  from  circumstances.     Stet- 
son V.  Brown,  7  Cow.  732 ;  Cram  v.  Mitchell,  1  Sandf.  Ch.  251 ; 
Actions,  Vol.  1  —  60 
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Currie  v.  Hart,  2  Sandf.  Ch.  353;  Bank  of  Orange  Co.  v. 
Fink,  7  Paige,  87 ;  Vance  v.  Phillips,  6  Hill,  433 ;  Hildreth  v. 
Sands,  14  Johns.  493 ;  Cook  v.  Smith,  3  Sandf.  Ch.  33 ;  Delaware 
V.  Ensign,  21  Barb.  85;  WiZson.  v.  Ferguson,  10  How.  175;  iVew- 
mau  V.  Cordell,  43  Barb.  448;  Pine  v.  Bickert,  21  Barb.  469; 
Briggs  v.  Mitchell,  60  Barb.  288;  Wa?;eri2/  -BanZi;  v.  Halsey,  57 
Barb.  249 ;  Solomon  v.  Moral,  53  How.  342 ;  5Za<wi  v.  Gabler,  77 
N.  Y.  461 ;  Faji  W2/cA;  v.  Seward,  18  Wend.  375. 

That  the  grantee  has  knowledge  of  fraudulent  intent  on  part  of 
grantor  may  be  inferred  from  the  circumstances.  Bigelow  v. 
Timmerman,  7  Wend.  436;  Bennett  v.  Maguire,  58  Barb.  625; 
Babcock  v.  Eckler,  24  K  Y.  623. 

Fraud  will  not  be  presumed  where  an  instrument  admits  of  an 
opposite  construction.  Bank  of  Silver  Creek  v.  Talcott,  22  Barb. 
550. 

Fraud,  as  well  as  the  fact  of  notice  or  knowledge,  need  not  be 
established  by  direct  evidence,  but  may  be  inferred  from  the  cir- 
cumstances. Where  a  grantor  conveys  property  with  intent  to 
defraud  his  creditors,  it  is  presumed  that  the  intent  was  shared  by 
the  grantee,  and  the  burden  is  on  him  to  show  that  he  is  not  only  a 
purchaser  for  value  in  good  faith,  but  that  he  had  no  knowledge 
of  the  facts  which  would  put  him  in  inquiry.  A  voluntary  convey- 
ance by  one  indebted  at  the  time  is  presumptively  fraudulent. 
Lawrence  Bros.  v.  Heylman,  111  App.  Div.  848,  98  Supp.  121. 

Where  the  grantor's  insolvency  is  shown,  the  grantee  has  the 
burden  of  showing  that  the  conveyance  was  upon  a  good  consid- 
eration and  that  he  had  no  knowledge  of  grantor's  fraudulent  in- 
tent. In  such  an  action  proof  of  the  fraudulent  intent  of  the 
grantor  must  be  supplied  by  evidence  which  is  competent  against 
the  grantee.  The  return  of  an  execution  partly  unsatisfied  a  year 
after  a  conveyance  by  the  judgment  debtor  does  not  tend  to  estab- 
lish insolvency  at  the  time  of  the  conveyance,  in  the  absence  of 
other  facts ;  nor  can  the  recital  in  a  deed  of  a  consideration  of  one 
dollar  and  "  other  valuable  considerations  "  be  relied  upon  to  show 
a  want  of  consideration.  Wadleigh  v.  Wadleigh,  111  App.  Div. 
367,  97  Supp.  1063. 

The  intent  on  the  part  of  the  grantor  to  defraud  creditors  being 
shown,  the  presumption  is  that  such  also  was  the  intent  of  the 
grantee,  and  the  burden  devolves  upon  the  grantee  to  show  thaf 
she  was  not  only  a  purchaser  for  value  in  good  faith,  but  had 
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no  knowledge  or  notice  of  facts  which  put  him  on  inquiry  as  to  the 
intent  of  the  grantor.  Oilmour  v.  Colcord,  96  App.  Div.  358,  89 
Supp.  689. 

Personal  Property  Law,  §  29,  provides  that  the  statute  which 
makes  a  transfer  in  fraud  of  creditors  void  would  not  affect  the 
title  of  a  purchaser  for  value  unless  he  had  previous  notice  of  the 
fraudulent  intent  of  his  vendor  or  of  the  fraud  rendering  void  the 
title  of  such  vendor.  In  an  action  to  set  aside  as  fraudulent  an 
assignment  of  an  indebtedness  due  a  judgment  debtor,  plaintiff 
having  shown  a  fraudulent  intent  on  the  part  of  the  debtor,  it  was 
incumbent  on  the  assignee  to  bring  himself  within  §  29.  Bailey  v. 
Fransioli,  101  App.  Div.  140,  91  Supp.  852. 

Mere  proof  of  a  conveyance  by  a  debtor  to  his  wife  is  not 
sufficient  to  show  the  insolvency  of  the  debtor  at  the  time  of  the 
conveyance.  The  creditor  in  such  an  action  has  the  burden  of 
proving  that  the  debtor  was  insolvent  at  the  time  of  the  convey- 
ance.   Lewis  V.  Boardman,  78  App.  Div.  394,  79  Supp.  1014. 

In  an  action  under  §  1871  to  reach  property  alleged  to  have  been 
transferred  by  a  husband  to  his  wife  in  fraud  of  creditors,  evidence 
by  defendants  that  the  real  property  had  formerly  belonged  to  the 
•wife,  and  had  been  transferred  to  the  husband  with  the  understand- 
ing that  it  should  be  restored  to  the  wife  on  demand,  and  that  the 
transfer  sought  to  be  set  aside  was  made  in  pursuance  of  this 
agreement,  and  that  the  wife  had  advanced  money  to  the  husband 
for  the  purchase  of  certain  personalty  also  transferred  to  her,  was 
improperly  excluded.  Fitzpatrich  v.  Fox,  80  App.  Div.  345,  80 
Supp.  677. 

In  an  action  by  a  bank  as  a  creditor  of  decedent  to  set  aside  as 
fraudulent  an  assignment  of  two  policies  of  insurance  on  his  life, 
the  fact  that  no  letters  of  administration  were  taken  out  on  the 
decedent's  estate,  in  connection  with  the  other  facts,  tended  to  show 
that  he  was  insolvent.  Continental  Nat.  Bank  v.  Moore,  83  App. 
Div.  419,  82  Supp.  302. 

The  fact  that,  in  a  suit  to  set  aside  a  conveyance,  the  testimony 
of  one  of  the  defendants,  who  was  a  party  to  the  conveyance,  tend- 
ing to  show  that  it  was  without  fraudulent  intent,  is  not  to  be 
believed,  is  not  a  circumstance  from  which  such  intent  can  be 
found.  The  mere  proof  of  a  voluntary  conveyance  by  a  husband 
to  his  wife  is  not  sufficient  to  impose  the  burden  on  defendant  of 
showing  that  there  was  no  fraudulent  intent.  KalisTi  v.  Biggins, 
70  App.  Div.  192,  75  Supp.  397. 
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Declarations  of  an  alleged  fraudulent  grantor  made  long  after 
the  conveyance,  are  not  competent  against  the  grantee  to  prove 
either  a  fraudulent  intent,  insolvency  or  want  of  consideration. 
Wadleigh  v.  Wadleigh,  111  App.  Div.  367,  97  Supp.  1063. 

Letters  written  by  a  judgment  debtor  after  a  transfer  of  his 
property  are  not  competent  evidence  as  against  plaintiff  in  a 
creditor's  suit,  nor  can  they  be  used  to  impeach  the  testimony 
given  by  the  debtor  in  a  deposition  when  not  called  to  his  attention 
upon  an  examination  under  the  commission.  Cooper  v.  Hills 
Bros.  Co.,  50  App.  Div.  304,  63  Supp.  1046. 

Admissions  by  an  alleged  fraudulent  vendor  made  after  his 
conveyance  and  in  the  absence  of  the  vendee  are  not  admissible 
against  the  latter.     Strauss  v.  Murray,  31  Misc.  69,  63  Supp.  201. 

The  fact  that  fixtures  which  remained  in  the  debtor's  possession 
were  included  in  a  bill  of  sale  is  not  evidence  of  fraud  where  they 
were  so  included  by  mistake,  and  the  debtor's  possession  is  open. 
King  v.  Simmons,  36  App.  Div.  623,  55  Supp.  173. 

While  a  transcript  of  a  judgment  is  not  evidence  of  the  contents 
of  the  judgment  roll  so  as  to  operate  as  an  estoppel,  it  is,  under 
§  933,  evidence  of  the  fact  that  a  judgment  has  been  duly  recov- 
ered, and  of  all  the  matters  which  it  recites  under  the  provisions  of 
law,  for  the  purpose  of  showing  the  right  of  the  party  recovering 
the  judgment  to  maintain  a  judgment  creditor's  action.  Bailey 
v.  Fransioli,  101  App.  Div.  140. 

In  an  action  brought  to  set  aside  a  transfer  of  household  prop- 
erty made  by  a  bankrupt  to  his  wife  by  creditors  of  the  bankrupt 
who  supplied  the  furnishings  on  credit,  where  the  transfer  was 
made  in  fulfillment  of  an  ante-nuptial  agreement,  it  was  held  error 
to  exclude  evidence  tending  to  show  that  the  wife  had  a  husband 
living  at  the  time  the  agreement  was  made,  for  if  she  was  incom- 
petent to  marry,  any  consideration  for  the  marriage  settlement 
failed.     Eosmer  v.  Tijfany,  115  App.  Div.  303,  100  Supp.  797. 

Where,  in  a  suit  to  set  aside  an  alleged  fraudulent  transfer  of 
the  proceeds  of  a  certain  leasehold  against  the  debtor  and  his 
transferee,  the  debtor  claimed  that  he  held  such  proceeds  only  as 
trustee  for  the  transferee,  and  the  debtor  was  offered  by  the  trans- 
feree as  a  witness  to  sustain  such  contention,  a  judgment  against 
the  debtor  in  a  suit  with  reference  to  such  leasehold,  in  which  he 
answered  alleging  ownership  thereof,  together  with  the  debtor's 
examination  in  supplementary  proceedings  containing  declarations 
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inconsistent  with  his  evidence  at  the  trial,  were  admissible  for  the 
purpose  of  contradicting  him.  Fox  v.  Erhe,  100  App.  Div.  343, 
91  Supp.  832. 

In  a  suit  brought  to  set  aside  a  deed  by  a  judgment  creditor  of 
the  grantor  against  the  grantor  and  the  executrix  and  heirs  of  the 
deceased  grantee,  the  grantor  is  incompetent  under  §  829  to  testify 
as  a  witness  for  plaintiff  to  a  conversation  with  the  deceased 
grantee ;  the  grantor  being  interested  in  the  event  of  the  suit,  and 
the  other  defendants  deriving  their  title  through  the  deceased 
grantee.     Boherts  v.  Maclc,  98  App.  Div.  485,  90  Supp.  526. 

On  the  issue  whether  the  sale  is  fraudulent  as  against  creditors, 
it  is  not  error  to  allow  the  buyer  and  seller  to  testify  directly  as  to 
their  intent  in  making  the  sale.  Flill  v.  Paige,  108  App.  Div.  71, 
95  Supp.  465.  Where  the  referee,  in  an  action  brought  to  set  aside 
a  fraudulent  conveyance  by  a  husband  to  his  wife,  erroneously  ad- 
mits as  against  the  wife  certain  evidence,  it  must  be  considered  in 
the  decision  of  the  case.  Smith  v.  Kirhland,  45  App.  Div.  25,  60 
Supp.  812. 

In  an  action  to  set  aside  an  alleged  fraudulent  conveyance 
entered  into  by  virtue  of  a  conspiracy  between  defendants,  direct 
proof  of  such  conspiracy  is  not  required.  Saxton  v.  Sebring,  96 
App.  Div.  570,  89  Supp.  372.  Where  the  consideration  for  a 
transfer  was  an  alleged  loan  from  a  mother  to  her  son,  the  books 
of  account  of  the  son  showing  that  whatever  the  mother  had 
loaned  him  had  been  repaid  prior  to  the  transfer,  are  admissible 
against  both  parties.  Saugerties  Bank  v.  Mack,  34  App.  Div. 
494,  54  Supp.  360. 

The  testimony  of  the  grantor  in  supplementary  proceedings 
taken  after  the  conveyance  was  made  is  inadmissible  against  the 
grantee  on  the  question  of  intent,  although  she  was  the  wife  of  the 
grantor  and  was  also  a  witness  in  such  proceeding,  where  there  is 
no  other  evidence  of  joint  interest  or  privity  of  design  between 
them.     Lent  v.  Shear,  160  N.  Y.  462. 

Where  the  evidence  of  continued  possession  creating  the  pre- 
sumption of  fraud  was  elicited  from  the  alleged  fraudulent  vendor 
and  vendee  when  on  the  stand  as  witnesses  for  the  plaintiff,  the  fact 
that  they  testified  that  the  sale  was  made  in  good  faith  and  without 
intent  to  defraud,  and  for  a  valuable  consideration,  does  not  of 
itself  rebut  the  statutory  presumption  and  throw  upon  plaintiff 
the  burden  of  proving  fraud  affirmatively.  New  York  Ice  Co.  V. 
Cotmns,  23  App.  Div.  560,  48  Supp.  799. 
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A  transfer  by  an  insolvent  debtor  for  an  express  nominal  con- 
sideration imposes  upon  the  person  who  receives  such  transfer  the 
burden  of  showing  that  he  was  a  purchaser  in  good  faith  for  a 
valuable  consideration.  Hyde  v.  Wolfe,  31  App.  Div.  125,  52 
Supp.  764.  The  burden  rests  upon  the  creditor  of  showing  by  a 
clear  preponderance  of  credible  proof  that  the  grantee  had  actual 
knowledge  of  the  grantor's  fraudulent  intent,  or  knowledge  of  cir- 
cumstances equivalent  to  such  notice ;  mere  suspicion  of  the  hona 
fides  of  the  transaction  is  not  sufficient  to  authorize  a  judgment 
setting  it  aside.  Wilmerding  v.  Jarmulowshi,  28  App.  Div.  629, 
53  Supp.  583.  Declarations  of  the  debtors  made  after  the  transfer 
of  their  property  to  a  member  of  the  family  or  one  of  them,  and 
before  a  re-transfer  to  a  corporation  organized  by  them,  in  order  to 
reconcile  a  creditor  to  the  scheme,  are  admissible  against  them  and 
their  grantee  as  part  of  the  res  gestae.  Vilas  National  Bank  v. 
Newton,  25  App.  Div.  62,  48  Supp.  1009. 

In  Sweeney  v.  Cohen,  23  App.  Div.  94,  48  Supp.  569,  the  court 
considered  at  some  length  the  admission  of  certain  evidence  in  a 
creditor's  bill,  where  there  was  some  evidence  of  a  conspiracy 
between  the  judgment  debtor  and  the  alleged  fraudulent  vendee  to 
defraud  creditors.  The  intent  of  either  the  grantor  or  grantee  may 
be  shown  by  evidence  which  does  not  necessarily  establish  the 
fraudulent  intent  of  the  other.  Benedict  v.  Eldridge,  14  App. 
Div.  625,  43  Siipp.  979.  Actual  knowledge  or  notice  to  the 
vendee  of  the  fraud  need  not  be  established  by  positive  evidence 
but  may  be  inferred  from  the  circumstances.  Ross  v.  Caywood, 
16  App.  Div.  591,  44  Supp.  985. 

Actual  knowledge  or  notice  to  the  vendee  of  the  fraud  need  not 
be  established  by  positive  evidence  but  may  be  inferred  from  the 
circumstances.  Boss  v.  Caywood,  16  App.  Div.  591,  44  Supp. 
985. 

Where  a  defence  involves  a  charge  of  conspiracy  between  a 
debtor  and  others  to  defraud  his  creditors,  evidence  as  to  what  the 
conspirators  severally  did  in  and  about  the  debtor's  property  and 
affairs  is  competent  on  the  question  of  his  intent.  PohalsM  v. 
Ertheiler,  18  Misc.  33,  41  Supp.  10.  Exclusion  of  evidence  of 
a  conversation  tending  to  show  the  grantor's  good  faith  is  not 
groimd  for  reversal  of  a  judgment  declaring  a  conveyance  fraudu- 
lent where  the  substance  of  such  conversation  was  given  by  other 
testimony.    Benedict  v.  Eldridge,  14  App.  Div.  625,  48  Supp.  979. 
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In  an  action  to  reach  surplus  income  of  a  trust  fund  testimony 
of  the  head  of  a  family,  who  has  been  acquainted  with  and  a 
visitor  to  the  family  of  the  beneficiary  and  her  father  for  many 
years,  and  knew  their  habits,  as  to  the  sum  necessary  to  support 
such  a  family,  is  competent.  Schuler  v.  Post,  18  App.  Div.  374, 
46  Supp.  18. 

In  an  action  to  set  aside  a  confession  of  judgment  as  having  been 
made  without  consideration,  where  the  testimony  of  the  defendant 
that  there  is  a  consideration  is  contradicted  only  by  the  uncorrobo- 
rated testimony  of  the  debtor,  who  had  testified  differently  in 
supplementary  proceedings,  a  finding  in  favor  of  the  plaintiff  is 
against  the  weight  of  evidence.  Lwmmas  v.  Van  Dyke,  17  App. 
Div.  621,  45  Supp.  489.  Alleged  fraudulent  grantors  may  testify 
that  they  did  not  make  the  conveyance  with  intent  to  hinder,  delay 
and  defraud  creditors,  but  not  as  to  their  intention  in  executing  the 
instrument.  Vilas  National  Bank  v.  'Newton,  25  App.  Div.  62, 
48  Supp.  1009. 

AETICLE  VII. 
htjunction  and  beceiveb. 

§   1876.  Injunction  may  be  issued,  951. 
§   1877.  Receiver  may  be  appointed,  tj^i. 

§  1876.   Injnnction  may  be  issued. 

A  temporary  injunction,  restraining  the  transfer  to  any  person,  or  the  pay- 
ment or  delivery  to  the  judgment  debtor,  of  any  money,  thing  in  action,  or 
other  property  or  interest,  which  may,  by  the  provisions  of  this  article,  be 
applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff,  may  be  granted 
in  the  action.  The  injunction,  and  the  proceedings  before  and  after  it  is 
granted,  are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is  deemed  to 
be  one  of  those  specified  in  section  603  of  this  act. 

§  1877.  Receiver  may  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final  judgment  in  the 
action,  appoint  a  receiver  of  any  or  all  of  the  property  of  the  judgment  debtor ; 
and  may  direct  the  judgment  debtor,  or  any  other  defendant  in  the  action,  to 
convey  or  deliver  to  the  receiver,  as  justice  requires,  any  property,  real  or 
personal,  book,  voucher,  or  other  paper,  or  to  execute  any  instrument,  which 
it  deems  necessary,  for  perfecting  or  assuring  the  receiver's  title  or  possession. 

In  an  action  to  set  aside  an  alleged  fraudulent  transfer  of  stock 
and  for  an  injunction  and  a  receiver,  an  injunction  'pendente  lite, 
restraining  the  incumbering  or  disposal  of  the  stock  may  properly 
be  granted,  as  such  relief  is  essential  to  the  judgment  demanded 
and  necessary  to  make  it  effectual.  McKay e  v.  Soule.,  56  St.  Eep. 
56.    The  authority  to  grant  an  injunction  and  appoint  a  receiver  in 
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an  action  in  the  nature  of  a  creditor's  bill  existed  before  the  Code 
and  has  been  continued  under  its  provisions.  Hagerty  v.  Pittman, 
1  Paige,  298 ;  Bloodgood  v.  Clark,  4  Paige,  574 ;  Lent  v.  McQueen, 
15  How.  313;  Conner  v.  Sedgwick,  1  Barb.  210;  Whitcomb  y. 
Fowler,  1  Abb.  IST.  C.  295 ;  Manning  v.  Stern,  1  Abb.  JST.  C.  409. 

A  clear  case  must  be  presented  for  the  exercise  of  this  power. 
Minzesheimer  v.  Meyer,  66  How.  484.  Instances  where  this 
power  has  been  exercised  are  Empire  Paving  <&  Construction  Co. 
V.  Bobinson,  33  St.  Rep.  897 ;  People's  Bank  v.  Fancher,  21  Supp. 
545 ;  Bahcock  v.  Jones,  62  Hun,  565. 

Where  the  cause  is  tried  before  a  referee,  his  report  stands  as 
the  decision  of  the  court,  but  the  practice  is  to  apply  at  Special 
Term  to  name  the  receiver.    Durant  v.  Pier  son,  33  St.  Kep.  207. 

A  receiver  appointed  in  a  creditor's  action  may  maintain  an 
action  to  determine  priorities  between  conflicting  claims  to  the 
fund  remaining  in  his  hands  after  final  judgment.  Bamberger  v. 
Fillebrown,  12  Misc.  328,  33  Supp.  614,  67  St.  Rep.  321. 

A  receiver  to  set  aside  a  fraudulent  conveyance  is  a  common- 
law  receiver.     Badger  v.  Sutton,  30  App.  Div.  294,  52  Supp.  16. 

Whether  the  application  for  an  injunction  is  made  under  §  603 
or  §  604,  it  should  not  be  granted  except  upon  proof  that  the  plain- 
tiff has  a  cause  of  action.  Werhelovsky  v.  Michael,  106  App.  Div. 
138,  94  Supp.  156. 

Upon  the  examination  of  a  judgment  debtor,  a  non-resident,  in 
supplementary  proceedings,  it  appeared  he  had  no  property  within 
the  jurisdiction  but  that  he  had  real  estate  in  New  Jersey;  that 
after  the  recovery  of  the  judgment  he  mortgaged  it  to  another 
non-resident,  as  claimed,  to  avoid  its  application  under  process  of 
the  ISTew  Jersey  courts,  to  the  payment  of  the  judgment;  held,  that 
both  mortgagor  and  mortgagee  being  personally  served  with  sum- 
mons within  the  State  of  New  York,  the  Supreme  Court  would 
entertain  jurisdiction  of  an  action  to  enjoin  any  transfer  of  the 
real  estate,  declare  the  mortgage  fraudulent  and  void,  compel  the 
mortgagee  to  satisfy  it,  and  would  grant  a  preliminary  injunction, 
since  equity  acts  in  personam.  Kirdahi  v.  Basha,  36  Misc.  715, 
74  Supp.  383. 

In  an  action  by  a  judgment  creditor  to  discover  assets  applicable 
to  the  payment  of  his  judgment,  the  court  will  not  grant  an  in- 
junction restraining  the  judgment  debtor  from  disposing  of  its 
property  during  the  pendency  of  the  action,  nor  appoint  a  receiver 
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pendente  lite,  where  there  is  no  allegation  in  the  moving  papers 
that  the  judgment  debtor  has,  either  prior  or  subsequent  to  the 
commencement  of  the  action,  disposed  of  any  of  its  property,  or  has 
done,  or  threatens,  or  is  about  to  do,  any  act  which  will  injure  the 
plaintiff  or  tend  to  render  ineffectual  any  judgment  which  he  may 
obtain.  Clarh  v.  King  &  Bro.  Publishing  Co.,  40  App.  Div.  405, 
57  Supp.  975. 

In  a  creditor's  suit,  to  set  aside  as  fraudulent,  conveyances  of 
real  property  made  by  the  debtor,  the  judgment  should  not  ordi- 
narily provide  for  the  appointment  of  a  receiver,  but  should  merely 
set  the  conveyances  aside  so  far  as  they  obstruct  the  plaintiff's 
judgment,  and  leave  him  to  his  remedy  by  execution  and  a  sale  of 
the  property  thereunder.  Bryer  v.  Foersier,  14  App.  Div.  315,  43 
Supp.  801. 

An  unverified  complaint  in  a  creditor's  suit,  brought  not  on 
behalf  of  other  creditors  similarly  situated,  but  for  the  plaintiff 
alone,  alleging  the  recovery  of  a  judgment  and  the  return  unsatis- 
fied of  an  execution  thereon,  and  a  conveyance  of  real  property  by 
the  debtor  to  his  wife,  without  adequate  consideration,  with  intent 
to  defraud  his  creditors,  and  asking  that  the  conveyance  be  declared 
void  as  against  the  plaintiff  and  that  the  real  property  be  sold  to 
pay  the  judgment,  supported  by  affidavits  tending  to  establish  the 
fraud,  does  not  (there  being  no  allegation  therein  as  to  the  rents 
and  profits  of  the  debtor's  interest  in  the  property  during  the 
fifteen  months  of  his  possession  thereof  after  a  sale  under  execu- 
tion) authorize  the  appointment  of  a  receiver  of  such  rents  and 
profits  under  §  1877.  Where,  in  such  a  case,  it  is  not  shown  that 
the  property  is  likely  to  be  injured  or  destroyed,  or  that  the  equity 
therein  is  insufficient  to  satisfy  the  plaintiff's  judgment,  which  is, 
therefore,  adequately  protected  by  the  lis  pendens,  a  receiver  of 
the  property  should  not  be  appointed  under  sub.  1  of  §  713. 
National  Union  Bank  v.  Biger,  38  App.  Div.  123,  56  Supp.  545. 

A  temporary  injunction,  restraining  a  sheriff  from  paying  over 
the  proceeds  of  the  sale  of  property  on  executions  under  certain 
judgments,  should  not  be  granted  in  an  action  brought  by  a  junior 
judgment  creditor  of  the  same  judgment  debtors  to  set  aside  the 
judgments  under  which  the  sale  took  place  on  the  ground  that  they 
are  fraudulent,  where  the  real  purpose  of  the  action  is  to  tie  up 
the  property  levied  upon  under  the  executions  issued  upon  such 
judgments,  which  are  claimed  to  have  been  confessed  in  violation 
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of  the  Bankruptcy  Law,  until  at  some  future  time  the  plaintiff 
may  institute  proceedings  in  bankruptcy  and  have  the  property 
thus  tied  up  transferred  to  a  trustee,  to  be  appointed  in  siicK 
proceedings,  in  order  to  secure  its  ratable  distribution  among  the 
creditors  of  the  bankrupt. 

A  temporary  injunction  will  not  be  granted  where  the  plaintiff 
is  not  entitled  in  that  action  to  the  final  relief  sought,  and  where 
such  relief  is  not  claimed  to  be  absolute,  but  only  contingent  upon 
the  happening  of  a  future  event  and  upon  the  termination  of 
proceedings  which  may  thereafter  be  brought  in  another  court. 
Victor  V.  Lewis,  38  App.  Div.  316,  57  Supp.  16. 

In  Home  Bank  v.  Brewster  Co.,  15  App.  Div.  338,  the  judg- 
ment appealed  from  was  modified  by  striking  out  provisions  for  the 
appointment  of  a  receiver  upon  the  ground  that  plaintiff  was  not 
entitled  to  such  appointment  in  the  action  before  the  return  of 
execution  in  aid  of  the  execution;  that  the  relief  granted  must 
be  limited  to  a  judgment  setting  aside  the  assignment,  mortgage 
and  transfers  only  as  to  the  plaintiff,  and  only  so  far  as  they  relate 
to  and  affect  the  specific  property  upon  which  his  executions  were 
liens  when  he  commenced  his  action.  This  was  placed  upon  the 
ground  that  the  action  was  not  brought  after  an  execution  had  been 
returned  unsatisfied  to  sequestrate  the  property  under  §  1784,  in 
which  section  it  was  stated  that  a  receiver  may  be  appointed  and 
that  in  such  case  all  the  creditors  of  the  insolvent  corporation  are 
entitled  to  come  in  and  share  equally  in  the  distribution  of  its 
assets. 

In  Harris  v.  Osnowitz,  35  App.  Div.  594,  it  was  held  that  an 
action  brought  by  judgment  creditors  to  set  aside  a  conveyance  as 
fraudulent  should  not  provide  for  the  appointment  of  a  receiver, 
but  should  set  aside  the  conveyance  so  far  as  it  obstructs  the 
creditors'  judgment  and  leave  them  to  pursue  their  remedy  thereon 
by  execution  and  sale,  with  the  same  effect  and  in  the  same 
manner  as  though  a  fraudulent  conveyance  had  not  been  made. 

In  a  suit  to  set  aside  a  transfer  by  a  widow  of  her  dower  as 
fraudulent,  in  which  allegations  were  made  upon  information  and 
belief,  it  was  held  that  not  sufficient  was  shown  to  authorize  equity 
to  restrain  the  transferee  from  collecting  the  rents  of  the  interests 
transferred.     Dolan  v.  Conlin,  114  App.  Div.  570,  99  Supp.  1090. 

Where  enough  money  to  pay  plaintiff's  claim  has  been  deposited 
in  court,  it  is  not  necessary  to  direct  the  appointment  of  a  receiver 
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as  prayed  for  in  the  complaint.     St.  John  Woodworking  Co.  v. 
Smith,  82  App.  Div.  348,  82  Supp.  1025. 

In  Lazarus  v.  Rosenberg,  70  App.  Div.  105,  it  is  held  that  in 
an  action  to  set  aside  the  fraudulent  conveyance  the  legal  title 
should  be  declared  to  be  in  the  judgment  debtor  and  that  plaintiff 
should  be  at  liberty  to  sell  the  property  on  his  execution,  that  this 
is  the  usual  practice  where  there  are  no  special  facts  requiring  the 
appointment  of  a  receiver  and  sale  by  him. 

AETICLE    VIII. 

JTTDGMEIilT,   ITS   FOBM   AND  EFFECT. 

§  1873.    What  property  may  be  reached,  955. 

I  1874.  Interest  of  judgment  debtor  in  land  contract  may  be  reached,  955. 

§  1875.  Id.;  how  applied,  955. 

§  1879.  Application  of  this  article;  what  property  cannot  be  reached,  955. 

§  1873.    What  property  may  be  reached. 

The  final  judgment  in  the  action  must  direct  and  provide  for  the  satisfaction 
of  the  sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action,  or  other 
personal  property,  belonging  to,  or  due  to  the  judgment  debtor,  or  held  in  trust 
for  him,  which  is  discovered  in  the  action;  vifhether  the  same  might  or  might 
not  have  been  originally  taken  by  virtue  of  an  execution. 

§  1874,  Interest  of  judgment  debtor  in  land  contract  may  be 
reached.  1 

The  final  judgment  in  the  action  must  also  direct  and  provide  for  the  satis- 
faction of  the  sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of  the  judg- 
ment debtor,  in  a  contract  for  the  purchase  of  real  property  by  him;  either  by 
selling  the  interest,  or  by  transferring  it  to  the  judgment  creditor,  in  such  a 
manner  and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the  contract  to 
the  judgment  debtor,  is  a  defendant  in  the  action,  the  final  judgment  may 
direct  a  specific  performance  of  the  contract  to  the  judgment  creditor,  or, 
where  the  interest  in  the  contract  is  directed  to  be  sold,  to  the  purchaser. 
§  1875.   Id.;  how  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest  of  the  judg- 
ment debtor  holding  the  contract  must  be  ascertained,  under  the  direction  of 
the  court;  and  so  much  thereof  as  is  necessary  must  be  applied  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  benefit  of 
the  judgment  debtor. 

§  1879.  Application  of  this  article;  what  property  cannot  be 
reached. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor  is  a  corpora- 
tion, created  by  or  under  the  laws  of  the  State.  Nor  does  it  authorize  the 
discovery  or  seizure  of,  or  other  interference  with,  any  property,  which  is 
expressly  exempted  by  law  from  levy  and  sale,  by  virtue  of  an  execution;  or 
any  money,  thing  or  action,  or  other  property,  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  a  person  other  than  the  judgment  debtor;  or  the  earnings  of 
the  judgment  debtor  for  his  personal  services,  rendered  within  sixty  days  next 
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before  the  commencement  of  the  action,  where  it  is  made  to  appear,  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a  family,  wholly 
or  partly  supported  by  his  labor. 

In  creditor's  suits  there  must  be  something  so  specific  that,  as 
to  it,  either  in  law  or  equity,  the  plaintiff's  judgment  or  execu- 
tion, or  the  filing  of  the  bill,  or  the  appointment  of  the  receiver, 
will  create  a  lien  or  make  a  title.  Ogden  v.  Wood,  51  How.  375  ; 
Hooley  v.  Gieve,  9  Abb.  E".  C.  8 ;  s.  c,  82  K  Y.  625.  A  judg- 
ment creditor  gets  no  specific  lien  until  he  files  his  bill. .  Beck  v. 
Burdett,  1  Paige,  305  ;  Edmeston  v.  Lynde,  1  Paige,  637 ;  Corning 
V.  White,  2  Paige,  567;  Scowton  v.  Bender,  3  How.  185  j  Boherts 
V.  Albany,  etc.,  B.  B.  Co.,  25  Barb.  662.  The  lien  does  not  relate 
back.  Ballou  v.  Boland,  14  Hun,  355 ;  Edmonston  v.  McLoud,  16 
N.  Y.  543.  It  is  held  that  service  of  process  must  be  made  before 
it  takes  priority.  Fitch  v.  Smith,  10  Paige,  9 ;  Boynton  v.  Baw- 
son,  Clarke,  584;  Safford  v.  Douglas,  4  Edw.  537.  A  judgment 
creditor  ,  by  his  suit,  obtains  a  lien  on  the  choses  in  action,  money, 
stock  and  equitable  interests  of  the  debtor.  Lynch  v.  Utica  Ins. 
Co.,  18  Wend.  236;  Hodden  v.  Davis,  20  Johns.  554;  Jeffries  v. 
Cochran,  47  Barb.  557 ;  Brown  v.  Nichols,  42  IST.  Y.  26.  Until  a 
receiver  is  appointed,  however,  a  judgment  creditor  obtains  no 
lien  on  personal  property,  such  as  to  prevent  a  levy  and  sale  on 
execution  by  a  junior  creditor.  Davenport  v.  Kelly,  42  N.  Y.  193. 
It  seems  that  a  receiver,  appointed  in  supplementary  proceedings, 
acquires,  from  the  commencement  of  a  creditor's  action  by  him, 
a  lien  upon  the  equitable  estate  of  the  debtor  in  the  lands  in  suit. 
Storm  V.  Waddell,  2  Sandf.  Ch.  494;  Kennedy  v.  McGuire,  15 
Him,  70. 

The  lien  does  not  attach  to  the  personal  property  which  may  be 
levied  upon.  Albany  City  Bank  v.  Schemerhorn,  Clarke,  297. 
The  lien  is  said  to  attach  on  appointment  of  a  receiver  and  his 
filing  security.  Mann  v.  Fentz,  2  Sandf.  Ch.  257;  Wilson  v. 
Allen,  6  Barb.  542. 

A  receiver  appointed  in  supplementary  proceedings  who  brings 
an  action  to  set  aside  a  fraudulent  conveyance,  can  obtain  a  decree 
setting  aside  the  transfer  only  so  far  as  it  is  necessary  to  satisfy 
the  judgment  upon  which  he  was  appointed,  with  the  costs  of  the 
action.  Bostwick  v.  Menck,  40  IST.  Y.  383 ;  Verplanck  v.  Van 
Buren,  76  IST.  Y.  247. 

Where  there  are  several  judgments  against  a  debtor  who  has 
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fraudulently  conveyed  his  real  estate,  and  one  creditor  prosecutes 
a  suit  in  which  others  do  not  join  and  contribute  to  the  expense, 
and  the  conveyance  is  declared  void  as  against  creditors,  the  re- 
ceiver appointed  in  such  a  ease  is  entitled  to  priority  in  the  sur- 
plus, on  the  foreclosure  of  a  prior  mortgage  over  the  judgment 
creditors.  Warden  v.  Browning,  12  Hun,  497.  Under  a  decree 
to  come  in  and  pass  their  accounts,  it  is  a  matter  of  course  to 
permit  a  creditor  to  come  in  and  prove  his  debt  at  any  time  before 
the  fund  is  actually  distributed  and  paid  out,  upon  his  showing 
a  sufficient  excuse  for  not  coming  in  before  the  master,  and  paying 
costs  caused  by  the  delay.  "Where  an  action  was  brought  to  obtain 
a  distribution  under  a  general  assignment,  and  a  referee  was  ap- 
pointed, and  the  usual  steps  taken,  held,  that  in  the  absence  of 
fraud  all  the  creditors  of  the  assignor  were  bound  by  the  decree, 
whether  they  had  notice  of  the  suit  or  not.  Kerr  v.  Blodgett,  48 
N".  Y.  62.  The  debts,  choses  in  action  and  other  equitable  assets 
of  the  judgment  debtor  may  be  assigned  or  sold  under  the  decree 
of  this  court,  so  as  to  vest  an  equitable  interest  in  the  purchaser. 
Every  species  of  property  belonging  to  a  debtor  may  be  reached 
and  applied  to  the  payment  of  his  debts,  and  the  powers  of  the 
court  are  adequate  to  that  purpose.  Edmeston  v.  Lynde,  1  Paige, 
641. 

Judgment   creditors,    suing  for  equitable   relief,   cannot   have 
personal  judgment  for  the  debt  against  the  debtor  enforceable 
by  execution.     Claflin  v.  Maguire,  45  Super.  Ct.  521.     A  direc- 
tion in  a  judgment  setting  aside  an  assignment,  as  against  cred- 
itors, which  gives  the  plaintiff  in  the  suit  priority  over  other 
creditors,  is  proper  so  far  as  it  affects  the  assignor,  but  prior 
creditors  cannot  be  thus  deprived  of  their  liens.     Claflin  v.  Smith, 
21  Week.  Dig.   212.     A  judgment  creditor  has  no  title  to  the 
lands  of  his  debtor,  but  only  a  lien  thereon  which  may,  by  subse- 
quent proceedings,  become  the  foundation  of  title,  nor  has  he  an 
interest  in  an  action  brought  by  another  judgment  debtor.     He 
will  not  be  concluded,  by  a  denial  of  his  application,  from  coming 
in  as  a  party  to  the  action  by  another  judgment  creditor,  and  his 
rights  and  remedies  remain  as  before.    Judgments  are  liens  in  the 
order  of  docketing,  and  a  creditor  may  have  a  judgment  simply 
setting  aside  the  conveyance,  or  the  court  may  compel  the  fraudu- 
lent grantee  to  convey  to  a  receiver,  to  be  sold  to  satisfy  plaintiff's 
judgment.     The  result  of  the  sale,  in  either  case,  will  not  affect 
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the  liens  of  prior  judgments.  White's  Bank  of  Buffalo  v.  Farthing, 
101  N.  Y.  344.  Where  a  judgment  creditor  brings  a  creditor's 
bill  on  behalf  of  himself  and  others  similarly  situated,  only  such 
creditors  as  were  at  the  time  the  action  was  commenced  in  the 
same  situation  with  the  plaintiff,  that  is,  having  judgments  and 
unsatisfied  executions,  are  entitled  to  share  with  him  in  the  pro- 
ceeds, and  plaintiff  is  entitled  to  priority  as  against  general 
creditors  who  subsequently  recover  judgments.  Claflin  v.  Gordon, 
39  Hun,  54.  In  101  IST.  Y.  344,  supra,  it  is  held  that  the  judgment 
may  simply  set  aside  the  conveyance,  or  compel  the  grantee  to 
convey  the  lands  to  a  receiver,  to  be  sold  to  satisfy  plaintiff's  judg- 
ment. In  the  latter  case,  the  purchaser  takes  subject  to  the  lien  of 
prior  judgments,  as  of  the  date  of  the  conveyance  to  the  receiver. 
Where  a  judgment  in  a  creditor's  suit  declares  a  transfer  to  be 
void  and  directs  the  parties  to  account,  it  is  proper,  after  such 
accounting  has  been  had,  to  enter  a  supplementary  judgment  at  the 
foot  of  the  first  judgment,  directing  the  defendants  to  turn  over 
the  property  mentioned  or  its  value.  James  Goold  Co.  v.  Maheady, 
38  Hun,  294.  Judgment  cannot  be  taken  for  damages  alone. 
Sage  v.  Mosher,  28  Barb.  287. 

Where  an  action  is  brought  by  a  judgment  creditor  on  behalf 
of  all  other  judgment  creditors  as  well  as  himself,  to  set  aside 
fraudulent  conveyances,  a  judgment  is  not  improper  directing  the 
appointment  of  a  receiver  to  take  a  conveyance  of,  and  to  sell  the 
real  estate.  Where,  in  such  an  action,  the  holder  of  a  lien  or 
other  interest  is  made  a  party  defendant,  and  the  validity  of 
the  lien  or  claim  is  made  an  issue  in  the  action,  and  is  disposed 
of  adversely  to  such  defendant,  a  sale  and  conveyance  by  such 
receiver  will  vest  in  his  grantee  a  title  superior  to  such  lien  or 
claim.  Shand  v.  Handley,  71  IST.  Y.  319 ;  Clift  v.  Moses,  75  Hun, 
517,  57  St.  Eep.  347,  27  Supp.  728,  affirmed,  151  K  Y.  628.  The 
property  may  be  sold  on  execution  by  the  sheriff,  and  where  it  does 
not  appear  there  are  others  creditors,  the  judgment  should  declare 
the  conveyance  void  as  to  plaintiff  only.  Kennedy  v.  Barandon,  67 
Barb.  209 ;  Union  Bank  v.  Warner,  12  Hun,  306.  But  it  is  said  in 
Van  WycTc  v.  Baker,  10  Hun,  39,  that  a  judgment  directing  the 
sheriff  to  sell  is  erroneous,  and  that  execution  should  issue,  and 
sale  be  had  thereunder,  or  by  a  receiver.  In  an  action  to  set  aside 
as  fraudulent  a  sale  of  both  real  and  personal  property,  the' per- 
sonal property  should  be  first  subjected  to  the  payment  of  plaintiff's 
claim.     Yrooman  v.  Clow,  25  Week.  Dig.  139. 
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In  a  suit  to  reach  a  debtor's  interest  in  his  deceased  father's 
estate  the  proper  decree  is  for  a  receiver  of  the  property,  equitable 
assets  and  choses  in  action,  including  interest  in  the  father's  estate, 
and  to  order  defendants  to  assign  to  the  receiver.  McArthur  v. 
Hoysradt,  11  Paige,  495.  A  creditor  may  have  any  relief  the 
facts  show  him  entitled  to,  though  not  specifically  asked  for  if 
certain  and  within  the  proceedings.  Donovan  v.  Sheridan^  39 
Super.  Ct.  256.  The  court  may  compel  a  debtor  to  convey  land 
situated  in  another  State.  Bailey  v.  Rider,  10  N.  Y.  363.  Where 
it  appears  the  conveyance  was  for  a  valuable  consideration,  but 
with  fraudulent  intent,  plaintiff  cannot  have  it  set  aside  as  fraudu- 
lent, but  can  have  a  judgment  of  sale,  and  for  payment  from  pro- 
ceeds. Orr  V.  Gilmore,  1  Lans.  345.  Where  no  relief  is  demanded 
against  the  debtor,  and  he  has  not  answered,  a  personal  judgment 
cannot  be  taken  against  him.    Kelly  v.  Downing,  42  N.  Y.  71. 

Where  the  property  in  the  hands  of  trustees  under  an  invalid 
trust  consists  of  personal  property,  which  originally  belonged  to 
the  grantor,  and  by  the  terms  of  the  conveyance  he  is  entitled  to 
his  support  therefrom,  the  income  may  be  reached  by  his  creditors. 
Sloan  V.  Birdsall,  34  St.  Eep.  804,  11  Supp.  814. 

A  judgment  creditor  of  a  wife  whose  debt  was  contracted  prior 
to  the  granting  of  a  decree  of  divorce  to  her,  cannot  reach  any 
portion  of  the  alimony  awarded  her  by  such  decree.  Andrews  v. 
Whitney,  82  Hun,  117,  63  St.  Eep.  486,  31  Supp.  164. 

A  judgment  due  the  debtor  may  be  reached  (Egberts  v.  Pem- 
herton,  7  Johns.  Ch.  208),  as  may  the  interest  of  a  vendee  who 
has  paid  for  land  {Watson  v.  Lerow,  6  Barb.  481)  ;  the  interest  of 
one  as  next  of  kin  in  a  decedent  estate  (McArthur  v.  Hoysradt, 
11  Paige,  495)  ;  but  not  the  interest  of  one  as  next  of  kin  of  a 
person  living.  Smith  v.  Kearney,  2  Barb.  Ch.  533.  Property  in 
the  hands  of  a  fraudulent  assignee  may  be  reached  (Hammond  v. 
Hudson,  etc.,  Co.,  20  Barb.  378)  ;  salary  earned  (Thompson  v. 
Nixon,  3  Edw.  457)  ;  an  interest  in  lands  as  tenant  by  the  curtesy 
(Ellsworth  v.  Cooh,  8  Paige,  643)  ;  an  annuity  in  lieu  of  dower 
(De  Oraw  v.  Clason,  11  Paige,  136)  ;  a  right  of  dower  before  as- 
signment (Tomphins  v.  Fonda,  4  Paige,  448 ;  Stewart  v.  McMartin, 
5  Barb.  438)  ;  defendant's  interest  in  the  effects  of  a  copartnership 
(Eager  v.  Price,  2  Paige,  333  ;  Taylor  v.  Perhins,  26  Wend.  125)  ; 
a  legacy  (Hallett  v.  Thompson,  5  Paige,  583)  ;  rights  under  a 
patent  (Gillett  v.  Bates,  86  K  Y.  87)  ;  salary  to  be  earned  cannot 
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be  reached  (Browning  v.  Bettis,  8  Paige,  569 ;  McCoun  v.  Dor- 
sheimer,  1  Clarke,  144)  ;  property  exempt  by  statute  cannot  be 
reached  {Andrews  v.  Rowan,  28  How.  126  j  Cooney  v.  Cooney,  65 
Barb  524) ;  money  due  from  a  wife  to  a  husband  for  services 
rendered  in  her  separate  business  cannot  be  reached.  Kingman  v. 
Franh,  64  How.  520.  Where  the  debtor  dies  before  the  judg- 
ment becomes  a  lien,  the  creditor's  bill  cannot  reach  personal 
property  in  the  hands  of  next  of  kin.  Wilbur  v.  Collier,  3  Barb. 
Ch.  427.  The  amoimt  of  a  policy  of  insurance  on  the  life  of  her 
husband,  received  by  a  wife  where  the  policy  was  issued  for  the 
benefit  of  herself  and  her  children,  cannot  be  made  subject  to  the 
claims  of  her  creditors.  Leonard  v.  Clinton,  26  Hun,  288.  Money 
paid  on  an  illegal  contract  cannot  be  reached  unless  the  specific 
fimd  can  be  traced  and  identified.  Ogden  v.  Wood,  51  How.  375. 
The  rents  of  real  estate  sold  under  execution,  where  the  debtor  is 
entitled  to  remain  in  possession,  may  be  reached.  Farnham  v. 
Campbell,  10  Paige,  598.  Money  paid  by  the  government  on 
account  of  a  debt  due  the  debtor  may  be  reached,  though  it  is  paid 
to  his  heirs  with  intent  to  defraud  the  claim.  Austin  v.  Tomphins, 
3  Sandf.  22.  A  creditor's  claim  must  be  ascertained  and  deter- 
mined by  a  valid  judgment  before  he  can  proceed  in  equity  for 
the  collection  of  a  debt  out  of  equitable  assets.  Burnett  v.  Gould, 
27  Hun,  366.  It  seems  an  action  will  lie  to  reach  a  seat  in  the 
Exchange,  after  the  refusal  of  the  Exchange  to  transfer  it,  where 
duly  required,  to  the  member's  assignee  in  bankruptcy.  Piatt  v. 
Jones,  96  N.  Y.  24.  In  a  receiver's  action  to  reach  moneys  equi- 
tably due  to  the  judgment  debtor,  his  interest  is  not  limited  by 
that  of  the  creditors,  but  he  succeeds  to  the  rights  of  the  debtor 
and  may  recover  all  that  is  equitably  due  him.  His  recovery  is, 
therefore,  subject  to  all  allowances  which  are  proper  against  the 
judgment  debtor.  Fox  v.  Hodge,  17  Week.  Dig.  412.  A  judg- 
ment creditor's  action,  either  under  the  Code  or  the  Revised  Stat- 
utes, can  only  reach  property  belonging  to  the  judgment  debtor 
or  held  in  trust  for  him,  and  the  pleadings  must  present  such  a 
trust  within  the  statute.  Niver  v.  Crane,  98  N.  Y.  40.  A 
creditor's  suit  will  not  lie  to  have  a  trust  created  by  a  debtor  for 
the  benefit  of  his  wife  during  life,  then  for  the  benefit  of  himself 
during  life,  remainder  to  his  children,  declared  void  as  to  the  part 
for  his  own  benefit,  inasmuch  as  his  wife  may  survive  him,  and 
the  action  is  based  upon  a  mere  possibility  and  presumption.    Myer 
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V.  Thompson,  35  Hun,  561.  A  creditor  may  reach  property  whicli 
his  debtor  paid  for,  but  caused  to  be  conveyed  to  another  person, 
although  his  judgment  never  vras  a  lien  on  the  property,  or  by 
reason  of  the  lapse  of  time  had  ceased  to  be  a  lien  on  the  property. 
Scoville  V.  Shed,  36  Hun,  165.  An  insurance  policy  upon  the 
life  of  a  husband  for  the  benefit  of  the  wife  cannot  be  compelled  to 
be  assigned  in  a  judgment  creditor's  action,  nor,  can  the  avails 
thereof  be  apportioned  in  advance  of  such  decree  to  the  payment 
of  debts  or  held  for  the  benefit  of  creditors.  Baron  v.  Brummer, 
100  IST.  Y.  372.  The  fact  that  a  creditor  who  sells  property  of  his 
debtor  which  has  been  transferred  to  him  as  collateral  security, 
realizing  less  than  the  amount  of  his  claim,  allows  part  of  such 
consideration  to  pass  to  the  debtor's  wife,  does  not  give  the  creditors 
of  the  same  debtor  a  claim  upon  the  property  in  the  hands  of  the 
wife.  Popfinger  v.  Yutte,  102  IST.  T.  38.  Where  the  daughter 
of  a  judgment  debtor  took  title  to  a  piece  of  property  upon  which 
the  debtor,  as  her  agent,  erected  a  building,  held,  the  creditors  had 
no  interest  therein.  Paries  v.  Murray,  2  St.  Eep.  628.  The  rule 
that  property  of  an  insolvent  partnership  cannot  be  applied  to  the 
satisfaction  of  the  individual  debts  of  a  partner  was  applied  in  a 
creditor's  suit  to  reach  property  assigned  by  such  firm  in  Fuller 
Electrical  Co.  v.  Lewis,  101  IST.  Y.  674.  An  assignment  to  a 
receiver  becomes  void  as  soon  as  the  object  of  the  suit  is  accom- 
plished, and  when  the  purpose  is  fulfilled,  the  property  reverts  to 
the  grantor  without  reassignment.  Anderson  v.  Treadwell,  1  Edw. 
201.  As  against  a  judgment  creditor  not  a  party  to  the  suit,  the 
title  of  a  receiver  appointed  in  such  a  suit,  to  whom  the  debtor 
assigns,  relates  not  to  the  time  of  filing  the  bill,  but  to  the  date 
of  the  assignment.  Watson  v.  N.  Y.  0.  B.  R.  Co.,  6  Abb.  (IST.  S.) 
91,  afBrmed,  47  N.  Y.  157  A  receiver  can  be  appointed  in  a 
creditor's  suit,  after  the  defendant's  death,  where  the  action  was 
begun  before  his  death.  Brown  v.  Nichols,  9  Abb.  (N.  S.)  1,  42 
N.  Y.  26.  If  a  suit  is  brought  on  behalf  of  all  judgment  creditors 
a  sale  by  the  receiver  bars  the  claim  of  a  defendant  asserting  a  lien 
but  who  failed  in  his  defence.    Shand  v.  Hanley,  71  IsT.  Y.  319. 

Surplus  income  of  personal  property  held  by  another  for  the 
debtor's  use  and  not  necessary  for  the  support,  etc.,  may  be 
reached.  Hallett  v.  Thompson,  5  Paige,  583.  But  only  where  it 
is  in  excess  of  the  sum  needed  for  the  support  of  the  debtor  and 
his  family.  Bramhall  v.  Ferris,  14  N.  Y.  41.  The  statute  is 
Actions,  Vol.  1—61 


962  JUDGMENT    CEEDITOk's   ACTION. 

limited  to  the  portion  of  the  trust  fund  necessary  for  the  support 
of  the  debtor  and  his  family.  Rider  v.  Mason,  4  Sandf.  Ch.  351. 
See  Jackson  v.  Prime,  12  Week.  Dig.  103.  Where  a  judgment 
debtor  is  the  beneficiary  of  a  trust  under  and  by  which  the  trustees 
are  required  to  receive  and  pay  over  to  him  the  trust  estate,  an 
action  may  be  maintained  by  a  judgment  creditor,  after  the  return 
of  an  execution  unsatisfied,  to  reach  the  surplus  income  beyond 
what  is  necessary  for  the  suitable  support  and  maintenance  of  the 
cestui  que  trust  and  those  dependent  on  him;  this  is  so  whether 
the  trust  is  personal  or  real;  the  remedy  of  the  creditor  is  not 
confined  to  the  accumulated  surplus;  provision  may  be  made  in 
the  judgment  determining  what  is  a  proper  allowance  for  the 
cestui  que  trust,  and  directing  the  application  of  the  balance  toward 
the  payment  of  the  judgment.  Williams  v.  Thorn,  70  IST.  Y.  270 ; 
McEvoy  V.  Appleby,  27  Hun,  44 ;  Tolles  v.  Wood,  99  IST.  Y.  616. 
A  receiver  in  supplementary  proceedings  may  maintain  such  an 
action.  McEwen  v.  Brewster,  19  Supp.  189.  Where  a  judgment 
creditor  seeks  to  compel  so  much  of  the  income  of  a  cestui  que  trust 
as  exceeds  what  is  necessary  for  his  suitable  support  and  main- 
tenance to  be  applied  to  the  payment  of  his  debt,  the  court,  in 
determining  what  is  the  proper  amount  to  be  allowed  for  the 
expenses  of  the  cestui  que  trust,  will  consider  the  manner  in  which 
he  has  been  brought  up,  the  habits  acquired  by  him,  and  his  ability 
to  take  care  of  his  property.  To  entitle  a  plaintiff  to  succeed  in 
such  an  action  he  must  prove  that  there  is  a  surplus  of  income,  and 
where  he  fails  to  do  so,  his  complaint  will  be  dismissed.  Kilroy  v. 
Wood,  42  Hun,  636,  citing  upon  the  right  to  reach  the  income, 
Graff  V.  Bonnett,  31  N.  Y.  9 ;  Sillich  v.  Mason,  2  Barb.  Ch.  79. 

The  creditor  by  the  commencement  of  the  action  acquires  a  lien 
upon  the  accrued  or  unexhausted  surplus,  or  that  subsequently 
arising,  superior  to  the  claims  of  general  creditors  or  assignees  of 
the  cestui  que.  trust.  Tolles  v.  Wood,  99  N.  Y.  616.  Where  the 
judgment  directed  payment  of  plaintiff's  debt  and  costs  from  the 
surplus,  on  failure  of  the  trustees  to  do  so  after  proper  demand, 
execution  against  their  individual  property  held  proper.  It  seems 
that  the  remedy  of  defendants,  in  case  the  judgment  is  not  correct 
in  stating  the  amount  in  their  hands,  is  by  motion  to  correct  the 
judgment.  Thorn  v.  Williams,  81  N.  Y.  381.  For  form  of 
complaint,  see  Miller  v.  Miller,  1  Abb.  E".  0.  30. 

It  is  said  in  Higgins  v.  McConnell,  130  N.  Y.  482,  42  St.  Eep. 
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363,  that  these  provisions  were  adopted  in  order  to  mitigate  the 
injustice  of  the  rule  that  an  interest  in  land  should  not  be  bound 
by  the  docketing  of  a  judgment  or  decree,  nor  sold  by  execution 
issued  thereon. 

The  remedy  of  a  creditor  seeking  to  reach  the  surplus  income  of 
a  trust  fund  is  not  confined  to  that  already  accrued,  but  a  decree 
may  provide  for  an  application  for  future  accumulations.  Wet- 
more  V.  Wetmore,  T9  Hun,  268,  60  St.  Rep.  569,  29  K  T.  Supp. 
440,  affirming  31  Abb.  K  C.  239,  8  Misc.  51,  58  St.  Eep.  751,  28 
Supp.  377,  modified,  149  JST.  Y.  520. 

An  exhaustive  review  of  legislation  on  this  subject  and  refer- 
ences to  numerous  authorities  is  found  in  note  16  Abb.  N.  C,  page 
20.  The  note  treats  of  the  rights  of  a  creditor,  the  mode  of  remedy, 
the  mode  of  reaching  a  surplus,  the  mode  of  enforcing  resulting 
trusts.  The  provisions  of  the  Code  relative  to  this  matter  are 
collated  and  compared  with  those  of  the  Revised  Statutes. 

In  8mith  v.  Barnum,  3  Supp.  476,  §  1879  is  applied  to  the  case 
of  a  trust  estate.  The  rule  requiring  that  execution  shall  issue 
before  an  equitable  action  of  this  kind  can  be  maintained  has  not 
been  changed  by  §§  1784  or  1879  of  the  Code  relating  to  judgments 
recovered  against  domestic  corporations,  and  such  sections  do  not 
refer  to  or  include  an  action  of  this  description.  Actions  of  this 
character  depend  wholly  upon  the  established  rules  of  courts  of 
equity.  Easton  National  Bank  v.  Buffalo  Chemical  Works,  48 
Hun,  557,  1  Supp.  250. 

Where  a  judgment  debtor  is  the  beneficiary  of  a  trust  under 
which  money  is  to  be  kept  invested  during  her  life  and  the  income 
applied  to  her  use,  an  action  may  be  maintained  by  a  judgment 
creditor  to  reach  the  surplus  income  beyond  what  is  necessary  for 
the  proper  maintenance  of  the  beneficiary  and  those  legally  depend- 
ent upon  her.  Howard  v.  Leonard,  3  App.  Div.  277,  38  Supp. 
363. 

Where  it  is  sought  to  reach  the  income  of  a  fund  placed  in  the 
hands  of  trustees  to  be  applied  to  the  benefit  of  the  debtor,  a 
creditor  can  only  claim  that  which  is  in  excess  of  the  amount 
sufiicient  to  maintain  the  debtor  in  the  manner  in  which  he  was 
brought  up  and  accustomed  to.  Stover  v.  Chapin,  21  St.  Eep.  38, 
4  N".  Y.  Supp.  496.  Any  successor  of  a  trustee  who  has  been 
removed  is  in  a  position  to  maintain  a  creditor's  suit  against  such 
trustee.     Stokes  v.  Amerman,  121  N.  Y.  337,  31  St.  Rep.  391, 
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affirming  55  Hun,  178,  28  St.  Eep.  77,  8  Supp.  150.  When  an 
assignee  for  the  benefit  of  creditors  had  refused  to  bring  an  action 
to  set  aside  fraudulent  transfers,  a  creditor  at  large  may  sue  in  aid 
of  the  assignment  and  to  protect  the  trust  fund.  Riessner  v.  Cohn, 
22  Abb.  N.  0.  312,  1  Supp.  161,  same  volume.  Abb.  N.  0.,  at  page 
327,  contains  a  very  full  note  in  which  the  duties  of  assignees  and 
executors  in  regard  to  bringing  actions  of  this  character  and  of 
remedies  of  creditors  are  discussed  and  the  authorities  collated. 

Such  an  action  cannot  be  maintained  by  creditors  until  the 
assignee  has  refused  to  bring  it.  Strickland  v.  Laraway,  29  St. 
Eep.  873,  9  N.  Y.  Supp.  761.  But  a  creditor  may  sue  to  set  aside 
a  fraudulent  transfer  where  the  assignee  for  creditors  is  in  collu- 
sion with  fraudulent  grantee  without  his  requesting  the  assignee  to 
sue.  Kendall  v.  Mellen,  36  St.  Rep.  805,  13  Supp.  207.  An 
action  of  this  character  cannot  be  maintained  to  set  aside  a  transfer 
made  on  settlement  of  a  usurious  obligation,  being  a  benefit 
personal  to  the  borrower  which  cannot  be  taken  advantage  of  by 
the  judgment  creditor.  Eelley  v.  Sprague,  36  St.  Eep.  445,  13 
N.  Y.  Supp.  64.  "Where  the  remedy  at  law  has  not  been  exhausted, 
an  action  to  reach  equitable  interests  or  assets  subject  to  levy  and 
sale  on  execution  cannot  be  maintained.  Kerr  v.  Dildine,  60  Hun, 
315,  38  St.  Eep.  1005,  15  K  Y.  Supp.  58,  20  Civ.  Pro.  E.  366. 

While  the  commencement  of  an  action  in  the  nature  of  a  cred- 
itor's bill  creates  a  lien  upon  the  choses  in  action  and  equitable 
assets  of  the  judgment  debtor,  it  does  not  create  a  lien  upon  his 
tangible  personal  property  subject  to  levy  under  execution  unless 
the  creditor  procures  the  appointment  of  a  receiver.  Kitchen  v. 
Lowery,  127  N.  Y.  53.  An  action  by  a  creditor  at  large  of  a 
deceased  insolvent  debtor  to  set  aside  fraudulent  transfers  of 
property  by  the  deceased  can  only  be  maintained  for  the  benefit  of 
himself  and  other  creditors,  but  it  must  appear  from  the  face  of 
the  complaint  that  it  is  so  prosecuted.  Louis  v.  Belgwrd,  43  St. 
Eep.  766,  17  Supp.  882. 

A  creditor  at  large  cannot  attack  the  validity  of  a  judgment 
against  his  debtor  in  such  an  action.  Frothingham  v.  Hodenpyl, 
41  St.  Eep.  398,  16  Supp.  341.  Equitable  assets  can  only  be 
reached  after  the  remedy  at  law  has  been  exhausted,  the  evidence 
of  which  is  a  return  of  execution  unsatisfied.  Harvey  v.  Brisbin, 
143  ]Sr.  Y.  151.  Where  a  transfer  of  personal  property  is  valid  as 
between  the  transferrer  and  transferee,  the  court,  in  an  action 
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brought  by  a  creditor  of  the  transferrer  to  set  aside  the  transfer  as 
fraudulent  to  him,  will,  in  a  proper  case,  set  the  transfer  aside 
only  so  far  as  it  is  necessary  to  do  so  in  order  to  pay  the  amount  due 
to  the  plaintiff  as  fixed  by  his  judgment  and  the  expense  of  exe- 
cuting it.  Judgment  in  such  an  action,  setting  aside  the  transfer 
and  appointing  a  receiver  of  the  defendant's  property,  should 
provide  that  upon  the  satisfaction  of  the  plaintiff's  judgment  and 
the  payment  of  the  expenses  of  enforcing  it,  the  property  be 
returned  to  the  transferee.  Comyiis  v.  Ryher,  83  Hun,  471,  65 
St.  E«p.  72,  31  Supp.  1042. 

A  judgment  creditor  without  a  lien  on  the  property  of  the  judg- 
ment debtor  cannot  maintain  an  action  against  him  and  another 
for  the  fraudulent  transfer  of  his  lands.  Hurwitz  v.  Hurwitz,  10 
Misc.  353,  63  St.  Kep.  415,  31  Supp.  25,  distinguishing  Quinby  v. 
Straus,  90  'B.  T.  664.  It  seems  the  remedy  of  a  creditor  against 
a  transfer  which  is  invalid  as  creating  an  excessive  preference,  in 
violation  of  the  provisions  of  the  General  Assignment  Law,  is  in 
equity  to  secure  to  himself  and  the  other  creditors  who  were 
excluded  from  the  transfer,  the  ratable  distribution  of  two-thirds 
of  the  assets,  and  that  an  action  cannot  be  maintained  by  a  single 
creditor  to  avoid  the  assignment  and  to  appropriate  the  entire 
assigned  property  to  the  payment  of  his  own  claim,  thus  creating  a 
preference  in  his  favor.  Maass  v.  Folk,  146  IST.  Y.  34,  65  St.  Kep. 
762. 

The  difficulties  which  have  arisen  with  reference  to  the  effect  of 
prosecution  of  a  creditor's  bill  and  judgment  setting  aside  convey- 
ances is  clearly  stated  in  Bishop  on  Insolvent  Debtors,  at  page  341, 
in  this  language :  "  Where  judgments  are  docketed  against  a 
debtor  who  has  made  the  fraudulent  conveyance  of  his  real  estate, 
and  actions  are  subsequently  brought  by  junior  judgment  creditors 
who  succeed  in  setting  aside  the  fraudulent  conveyance,  the  question 
has  arisen  whether  by  their  diligence  they  are  entitled  to  satisfac- 
tion of  their  judgments  in  priority  to  senior  judgments  which  have 
been  docketed."  This  point  would  seem,  however,  to  have  been 
substantially  settled  by  Wilkinson  v.  Paddock,  57  Hun,  191, 
affirmed  without  opinion,  125  TST.  Y.  748,  where  it  is  held,  "  The 
doctrine  of  the  authorities  seems  to  be  to  the  effect  that  as  to  real 
estate,  judgment  creditors  acquire  liens  thereon  in  the  order  in 
which  their  judgments  are  docketed,  and  that  their  priority  is  not 
affected  by  suits  brought  to  set  aside  a  fraudulent  transfer  of  such 
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real  estate,"  citing  White's  Bank  v.  Farthing,  101  N.  Y.  344; 
Underwood  v.  Sutdiffe,  77  K  Y.  58;  N.  Y.  Life  Ins.  Co.  v. 
Mayer,  19  Abb.  N.  C.  92,  12  St.  Rep.  119 ;  O'Brien  v.  Browning, 
49  How.  109.  It  is  true  Brooks  v.  Wilson,  53  Hun,  173,  holds 
that  where  property  has  been  fraudulently  transferred  by  an 
insolvent  debtor  with  intent  to  defraud  his  creditors,  and  judgment 
creditors  of  the  debtor  bring  successive  actions  to  set  aside  the 
fraudulent  conveyance,  they  will  acquire  priority  of  right  in  the 
property  so  fraudulently  transferred,  not  in  the  order  of  the  date  of 
the  docketing  of  their  respective  judgments,  but  in  that  of  the 
commencement  of  the  actions  for  their  enforcement  against  the 
property  fraudulently  conveyed;  reversed,  however,  125  NY.  256, 
without  passing  upon  that  point.  This  view  is  strengthened  by 
the  fact  that  in  N.  Y.  Life  Ins.  Co.  v.  Mayer,  12  St.  Eep.  119, 
affirmed,  108  IST.  Y.  655,  without  opinion,  it  was  held  that,  as  far  as 
real  estate  is  concerned,  judgment  creditors  will  acquire  liens 
thereon  in  the  order  in  which  their  judgments  are  docketed,  and 
this  priority  will  not  be  disturbed  or  affected  by  the  order  in  which 
equity  suits  are  brought  to  set  aside  fraudulent  assignments  affect- 
ing such  real  estate.  Suits  in  equity  to  set  aside  a  fraudulent 
assignment  or  conveyance  may  inure  for  the  beneiit  of  such  judg- 
ment creditors  by  removing  an  apparent  obstacle  in  the  way  of 
enforcement  of  their  legal  rights.  But  such  an  equity  suit,  even 
though  resulting  in  a  judgment  setting  the  assignment  aside, 
creates  no  specific  lien  upon  real  estate,  as  it  might  upon  purely 
equitable  assets  or  upon  personal  property.  Judgment  creditors 
will  retain  their  liens  and  may  enforce  the  same  in  the  order  of  the 
docket  regardless  of  the  fact  that  junior  judgment  creditors  have 
been  more  diligent  in  commencing  equity  suits  and  in  obtaining 
therein  decrees  adjudging  an  assignment  void. 

On  the  other  hand,  the  fact  that  a  judgment  creditor  filing  a  bill 
in  equity  to  set  aside  fraudulent  transfers,  acquires  a  lien  upon 
the  equitable  assets  of  the  judgment  debtor  is  well  settled.  Hay  den 
V.  Bucklin,  9  Paige,  512;  Utica  Ins.  Co.  v.  Power,  3  Paige,  365; 
Beck  V.  Burdett,  1  Paige,  305  ;  Jeffries  v.  Cockrane,  47  Barb.  557, 
affirmed,  48  IST.  Y.  671;  Talcott  v.  Thomas,  50  St.  Eep.  621; 
Metcalf  V.  Del  Valle,  64  Hun,  245.  By  the  commencement  of  a 
creditor's  action,  a  lien  is  not  acquired  upon  the  choses  in  action 
and  equitable  assets  of  the  debtor  and  also  an  inchoate  lien  against 
all  his  tangible  assets,  which  is  good  as  against  his  executrijE. 
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First  National  Bank  of  Amsterdam  v.  Shuler,  153  N.  Y.  163, 
reversing  89  Hun,  303,  35  Supp.  171,  69  St.  Eep.  287.  But  after 
the  appointment  of  an  assignee  in  bankruptcy,  a  creditor  of  the 
bankrupt  can  gain  no  preference  by  bringing  an  action  to  set  aside 
the  conveyance  as  fraudulent  in  case  the  assignee  fails  or  refuses 
to  do  so.  Holmes  v.  Little,  86  Hun,  226,  33  Supp.  225,  66  St. 
Rep.  789. 

In  Claflin  v.  Gordon,  39  Hun,  at  page  57,  Bradley,  J.,  lays  down 
the  rule  that  "  By  the  commencement  of  an  action  in  equity  by  a 
judgment  creditor  as  such,  he  obtains  a  lien  upon  the  things  in 
action  and  equitable  interests  of  the  debtor  which  is  defeasible  until 
and  becomes  effectual  upon  his  recovery  of  judgment "  (citing 
Edmeston  v.  Lynde,  1  Paige,  637 ;  Edger  v.  Price,  2  Paige,  333 ; 
Clarkson  v.  DePeyster,  3  Paige,  320 ;  Utica  Ins.  Co.  v.  Power,  3 
Paige,  365;  Storm  v.  Waddell,  2  Sandf.  Ch.  494;  Boynton  v. 
Bawson,  Clarke's  Ch.  410),  but  states  the  rule  to  be  otherwise  in 
respect  to  property  which  is  the  subject  of  levy  by  execution  in  so 
far  that  the  action  is  no  interruption  to  such  legal  remedy  and  no 
lien  is  acquired  in  or  by  an  action  to  defeat  the  right  to  make 
such  a  levy  until  a  receiver  is  appointed,  citing  Davenport  v.  Kelly, 
42  N.  Y.  193 ;  Albany  City  Bank  v.  Schermerhorn,  Clarke's  Ch. 
297;  Storm  v.  Badger,  8  Paige,  130.  He  says,  further,  the 
situation  produced  by  an  action  in  equity  is  such  that  the  parties 
have  not  the  right  during  its  pendency  to  voluntarily  dispose  of  the 
property  involved  in  it  so  as  to  defeat  the  operation  of  the  judgment 
that  may  be  recovered;  and,  further,  that  as  a  necessary  conse- 
quence third  persons  charged  with  notice  of  pendency  of  the  action 
are  affected  in  like  manner,  so  that  the  property  may  be  protected 
for  the  purposes  of  the  action,  against  the  interference  or  the 
taking  of  any  right  by  means  of  transfer  of  it  to  the  prejudice  of 
the  relief  of  the  plaintiff  derivable  from  its  results,  citing  Murray 
V.  Ballou,  1  Johns.  Ch.  566  ;  Heatley  v.  Finster,  2  Johns.  Ch.  158 ; 
Oreen  v.  Slayter,  4  Johns.  Ch.  38 ;  Scadder  v.  Van  Amburgh,  4 
Edw.  Ch.  29 ;  Eadden  v.  Spader,  20  Johns.  554,  affirming  5  Johns. 
Ch.  280. 

The  following  authorities  bear  upon  this  question :  Van  Alstyne 
V.  Cook,  25  ]Sr.  Y.  489;  Becker  v.  Torrance,  31  N.  Y.  631; 
Davenport  v.  Kelly,  42  'N.  Y.  193.  And  the  rule  already  cited,  as 
held  in  Claflin  v.  Gordon,  39  Hun,  54,  will  be  found  stated  in 
Boynton  v.  Rawson,  1  Clarke's  Ch.  410;  Coming  v.  White,  2 
Paiee.  567:  Fitch  v.  Smith,  10  Paige,  9. 
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A  judgment  creditor  who  Drought  an  action  to  set  aside  a  trans- 
fer of  life  insurance  policy  by  a  judgment  debtor  as  fraudulent, 
obtains  a  lien  and  preference  over  the  receiver  appointed  in 
supplementary  proceedings  and  over  all  other  creditors.  Metcalf 
V.  Del  Valle,  64  Hun,  245,  46  St.  Eep.  105,  19  Supp.  16. 

A  wife's  inchoate  right  of  dower  in  real  property  owned  by  her 
husband  cannot,  during  her  husband's  lifetime,  be  reached  in  a 
creditor's  action.  Such  inchoate  right  is  not  a  chose  in  action 
under  the  provisions  of  §§  1871,  1873.  It  seems  that  the  term 
"  chose  in  action  "  is  properly  applied  to  the  wife's  dower  right 
when  it  becomes  consummate  by  the  husband's  death,  and  before  it 
has  been  admeasured.  Sherman  v.  Hayward,  98  App.  Div.  254, 
90  Supp.  481. 

The  restriction  of  §  1879  to  the  effect  that  its  provisions  do  not 
apply  to  property  held  in  trust  for  the  judgment  debtor,  waa 
intended  to  refer  to  the  interest  of  the  beneficiary,  inalienable 
under  the  Personal  Property  Law,  and  a  judgment  creditor  may 
reach  a  judgment  debtor's  interest  in  remainder  in  a  fund  held  by 
a  trustee  for  the  benefit  of  a  third  person.  One  who  has  an  interest 
in  the  fund,  which  must  be  measured  and  apportioned,  is  properly 
joined  as  a  party  defendant.  Bergmann  v.  Lord,  51  Misc.  213,  99 
Supp.  748,  affirmed,  113  App.  Div.  899. 

Where  payment  of  a  judgment  obtained  against  a  testator,  and 
on  which  execution  had  been  returned  unsatisfied,  in  his  lifetime, 
could  not  be  enforced  against  his  next  of  kin  or  beneficiaries, 
because  no  part  of  the  assets  of  the  estate,  consisting  of  insurance 
money,  had  been  distributed,  but  had  been  deposited  in  trust  to 
apply  the  income  to  the  use  of  testator's  daughter,  remainder  to 
testator's  son,  a  judgment  creditor  who  did  not  present  his  claim 
to  the  executrix  who,  under  an  agreement  with  those  interested 
in  the  estate,  had  paid  the  claims  presented  against  the  estate 
except  this  judgment,  but  had  not  filed  any  account,  could  main- 
tain an  action  to  impress  the  lien  of  the  judgment  upon  the  fund. 
City  of  N.  Y.  v.  U.  8.  Trust  Co.,  78  App.  Div.  366,  79  Supp. 
1010,  affirming  judgment,  35  Misc.  639,  72  Supp.  121,  judgment 
affirmed  without  opinion,  178  IST.  Y.  551. 

In  Schenck  v.  Barnes,  156  IST.  Y.  316,  affirming  25  App.  Div. 
153,  49  Supp.  222,  it  was  said:  "While  it  is  true  that  in  this 
and  other  States  the  English  rule  has  been  modified,  which  makes 
the  interest  of  a  beneficiary  under  a  trust  created  for  his  benefit  by 
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a  third  party  subject  to  the  claims  of  his  creditors,  yet  we  have  not 
ignored  the  general  policy  of  the  law  that  creditors  shall  have  the 
right  to  resort  to  all  the  property  of  the  debtor  not  protected  by 
statute." 

The  court  added  that  §§  1871  to  1879  have  substantially  pre- 
served the  provisions  of  the  Kevised  Statutes  with  reference  to 
filing  a  bill  in  chancery  to  reach  the  property  of  a  defendant  after 
the  return  of  an  execution  unsatisfied.  The  court  says :  "  It  was 
at  first  contended  that  this  statute  protected  absolutely  the  interest 
of  a  debtor  in  a  trust  created  for  his  benefit  by  a  third  party,  but 
it  is  now  the  settled  law  that  these  provisions  must  be  read  with 
1  Eevised  Statutes,  page  729,  §  57,  providing  that  the  surplus 
income  of  a  trust  estate  shall  be  liable  in  equity  to  the  claims  of 
creditors  of  the  cestui  que  trust." 

Lodi  Chemical  Co.  v.  National  Lead  Co.,  41  App.  Div.  535,  58 
Supp.  717,  was  an  action  based  on  §  48  of  the  Stock  Corporation 
Law.  In  view  of  the  provisions  of  §  1879,  the  article  of  the  Code 
relating  to  judgment  creditors'  actions  does  not  apply  to  a  case 
where  the  judgment  debtor  is  a  corporation  created  by  or  under 
the  laws  of  New  York.  It  was  held  in  that  case  that,  "  Where  a 
judgment  creditor  of  an  insolvent  corporation  brings  an  action 
under  §  48  of  the  Stock  Corporation  Law  (Laws  of  1892,  chapter 
688)  on  behalf  of  himself  and  all  other  creditors  similarly  situated, 
to  set  aside  certain  transactions  and  judicial  proceedings  under- 
taken with  intent  to  enable  a  defendant,  also  a  creditor  of  the 
corporation,  to  secure  a  preference,  the  fact  that  no  other  creditor 
of  the  corporation  appears  in  the  action  does  not  entitle  the  plain- 
tiff, upon  obtaining  an  adjudication  that  the  transfers  and  the 
proceedings  by  which  they  were  secured  are  invalid,  to  priority 
over  the  other  creditors  in  the  payment  of  its  judgment  from  the 
assets  of  the  corporation  recovered  in  the  action." 

Lopez  v.  Campbell,  163  N.  T.  340,  was  an  action  brought  by 
plaintiffs  as  attaching  creditors,  to  set  aside  certain  judgments 
obtained  by  defendants  in  an  attachment  action,  upon  the  ground 
that  they  were  suffered  in  violation  of  the  provisions  of  §  48  of 
the  Stock  Corporation  Law.  It  was  there  held  that,  "  In  deter- 
mining the  question  whether  an  insolvent  corporation,  or  its  officers, 
with  the  intent  of  giving  a  preference  to  a  creditor,  performed  any 
act  which  enabled  him  to  obtain  a  judgment,  where  the  evidence  is 
capable  of  an  interpretation  in  which  the  absence  of  a  wrongful 
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act  is  equally  consistent  with  the  presence  of  such  act,  that  meaning 
must  be  ascribed  thereto  which  accords  with  its  absence,  since  a 
wrongful  act  can  only  be  established  by  proof  of  such  circumstances 
as  are  irreconcilable  with  any  other  theory  than  that  the  act  was 
done.  When  a  creditor  obtains  a  lien  by  virtue  of  his  execution 
upon  tangible  personal  property  of  an  insolvent  corporation  upon 
which  other  levies  have  been  made  upon  judgments  of  other  cred- 
itors, his  lien  is  not  destroyed  or  subordinated  to  that  of  a  subse- 
quent execution  or  attachment  creditor  who  procures  such  other 
judgments  to  be  set  aside ;  since  a  creditor  is  entitled  to  a  prefer- 
ence acquired  in  the  ordinary  course  of  legal  procedure,  notwith- 
standing the  insolvency  of  the  corporation."  Reversing  Lopez  v. 
Merchants  &  Farmers'  Nat.  Bank,  18  App.  Div.  427,  46  Supp.  91. 

Where  a  party  while  solvent  creates  a  trust,  reserving  a  bene- 
ficial interest  for  life,  such  interest  is  subject  to  the  claims  of  his 
subsequent  creditors.  Scheneck  v.  Barnes,  156  JST.  Y.  316,  27 
Civ.  Pro.  R.  354,  affirming  25  App.  Div.  153,  49  Supp.  222. 

The  income  of  a  fund  received  by  a  judgment  debtor  from 
trustees  of  his  wife's  estate,  who  agreed  to  set  apart  the  fund  and 
pay  him  the  income  for  five  years  on  his  withdrawing  his  contest 
of  her  will,  held,  not  the  income  of  a  trust  created  by  a  third  person 
so  as  to  be  exempt  from  liability  to  creditors.  Everett  v.  Peyton, 
49  App.  Div.  630,  62  Supp.  910. 

The  statutory  creditor's  action  will  not  lie  to  reach  the  income 
of  a  testamentary  trust  created  by  the  judgment  debtor's  mother,  so 
held  on  examination  of  §§  1871-1879.  Eeeney  v.  Morse,  34 
Misc.  114,  69  Supp.  535,  affirmed,  71  App.  Div.  104,  75  Supp. 
728. 

The  provisions  of  §  78  of  the  *E«al  Property  Law  concerning  the 
surplus  income  of  a  trust  fund  are  for  the  benefit  only  of  creditors 
who  have  recovered  judgments  against  the  beneficiary  and  whose 
executions  have  been  returned  unsatisfied  in  whole  or  in  part. 
Butler  V.  Boudouine,  84  App.  Div.  215,  82  Supp.  773,  13  Anno. 
Cases,  188.  In  an  action  by  a  creditor  to  reach  the  interest  of  the 
defendant  in  a  voluntary  trust,  an  answer  that  the  rent  of  the 
premises  which  were  subject  to  the  trust  after  paying  charges  was 
insufficient  for  the  proper  support  and  maintenance  of  the  defend- 
ant, and  that  there  was  no  surplus  income  from  said  premises, 
where  there  is  no  averment  that  the  trust  was  created  by  some  other 
person  than  the  judgment  debtor,  is  frivolous.  Eene  v.  Hill,  102 
App.  Div.  370,  92  Supp.  805. 
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The  words  "  in  trust  for  a  judgment  debtor,"  in  Code  of  Civil 
Procedure,  §  1879,  prohibiting  the  maintenance  of  a  judgment 
creditor's  action  to  reach  any  property  held  "  in  trust  for  a  judg- 
ment debtor,"  where  the  trust  has  been  created  by  a  person  other 
than  the  debtor,  have  reference  to  trusts  in  which  the  debtor's 
interest  is  that  of  a  beneficiary,  as  distinguished  from  an  interest 
in  remainder.  Personal  Property  Law  (Laws  1897,  chapter  417, 
page  508),  §  3,  provides  that  the  right  of  the  beneficiary  in  any 
other  trust  in  personalty  than  one  to  receive  the  income  therefrom 
may  be  transferred.  Code  of  Civil  Procedure,  §§  1871, 1873,  1879, 
authorizes  a  judgment  creditor  to  sue  to  compel  the  discovery  of 
property  held  in  trust  for  the  debtor,  direct  the  final  judgment  to 
provide  for  the  satisfaction  of  the  debt  out  of  the  property  held  in 
trust  for  the  debtor  and  prohibit  the  maintenance  of  a  suit  to 
reach  property  held  in  trust  for  the  debtor  where  the  trust  has 
been  created  by  a  person  other  than  the  debtor.  A  testator  gave 
a  specified  sum  to  a  trustee  in  trust  to  invest  and  apply  the  income 
for  the  use  of  his  widow  for  life,  and  directed  that  on  her  death 
the  capital  should  be  divided  among  his  children.  Held,  that 
a  judgment  creditor  of  a  child  was  entitled  to  maintain,  during 
the  lifetime  of  the  widow,  a  creditors'  suit  to  reach  his  interest  in 
the  fund.    Bergmam.n  v.  Lord,  51  Misc.  213,  99  Supp.  748. 

A  referee  should  be  appointed  to  make  sale  of  the  property 
with  a  provision  that  the  debtor  unite  in  the  conveyance  or  a 
receiver  should  be  appointed  and  the  debtor  directed  to  assign 
to  him.  Dawley  v.  Brown,  65  Barb.  120.  In  Chautauqua  County 
Bank  v.  White,  6  E".  Y.  236,  it  was  held  the  proper  practice  to 
order  the  lands  sold  by  a  receiver  and  the  proceeds  applied  in 
satisfaction  of  the  judgment,  and  the  purchaser  at  the  sale  acquires 
all  the  title  and  interest  which  the  debtor  had  in  the  lands  at 
the  time  of  his  conveyance  to  the  receiver,  or  the  fraudulent  con- 
veyance may  be  annulled  and  the  creditor  permitted  to  proceed  to 
a  sale  on  his  execution.  See  cases  cited,  opinion  of  Gardner,  J., 
page  253;  opinion  by  Gridley,  J.,  page  255.  As  to  the  title  ob- 
tained by  sale  by  a  receiver  appointed  by  the  court  on  decree  in 
a  judgment  creditor's  bill,  see  Chautauqua  County  Bank  v.  Biseley, 
19  K  Y.  369. 

A  judgment  declaring  a  deed  from  a  judgment  debtor  to  his  wife 
to  be  fraudulent  as  to  his  creditors,  and  certain  judgments  to  be  a 
lien  on  the  premises  described,  and  containing  a  provision  allowing 
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further  application  to  be  made  at  the  foot  thereof,  does  not  author- 
ize an  order  requiring  a  tenant  to  attorn ;  the  remedy  is  by  a  sale 
under  the  lien  of  the  judgment.  Whyte  v.  Denike,  53  App.  Div. 
425,  65  Supp.  1081.  Where  a  sister  in  good  faith  took  a  transfer 
of  a  farm  to  secure  advances  made  to  help  her  brother,  on  a  re- 
transfer  of  the  same  she  would  be  entitled  to  repayment  of  the 
advances  made  and  any  obligations  assumed  by  her.  Nichols  v. 
Nichols,  40  Misc.  9,  81  Supp.  156.  In  an  action  by  a  creditor  to 
set  aside  as  fraudulent  an  assignment  of  a  mortgage  by  a  decedent, 
a  judgment  authorizing  the  referee  to  pay  plaintiff  the  full  amount 
of  the  debt  assigned  is  error,  where  there  is  no  proof  that  there 
are  no  other  creditors  of  the  estate,  since  the  funds  recovered 
should  be  for  the  common  benefit  of  all  creditors.  Compbell 
V.  Heiland,  55  App.  Div.  95,  66  Supp.  1116.  In  an  action 
by  a  creditor  to  set  aside  as  fraudulent  an  assignment  by  a  de- 
ceased debtor  of  certain  policies  of  insurance  on  his  life,  the 
insurance  money  was  deposited  by  the  insurer  with  a  trust 
company  to  abide  the  action.  No  letters  of  administration  were 
issued  on  the  estate  of  the  deceased,  and  no  proceeding  was  pending 
in  the  si^rrogate's  court.  Held,  that  if  it  was  proper  for  the 
Supreme  Court  to  hold  and  administer  the  fund,  an  interlocutory 
judgment  should  have  been  entered  directing  the  appointment  of  a 
referee  to  advertise  for  and  take  proof  of  the  claims  of  creditors 
and  report  thereon,  and  that  the  validity  of  plaintiff's  claim  should 
be  first  determined  and  finally  adjudicated  by  the  court  before  the 
trust  company  should  be  reqiiired  to  pay  over  the  money,  except  the 
costs  of  the  action.  Continental  Not.  BwnJc  v.  Moore,  83  App. 
Div.  419,  82  Supp.  302. 

Where  all  the  transfers  are  fraudulent,  the  court  is  not  bound  to 
discriminate  between  them  and  set  aside  only  such  as  will  enable 
the  plaintiff  to  satisfy  his  claim  and  leave  the  others  undisturbed. 
Meicalf  v.  Moses,  161  N.  Y.  587,  modifying  35  App.  Div.  596, 
65  Supp.  179.  Where  plaintiff  was  the  only  creditor  seeking  relief 
and  his  claim  would  be  satisfied  by  the  vacating  a  particular 
transfer  of  a  sum  of  money,  it  was  held  not  to  be  essential  that  the 
judgment  should  vacate  all  of  the  transfers  shov«Ti  to  be  fraudulent. 
Fox  V.  Erie,  100  App.  Div.  343,  91  Supp.  832.  It  was  further 
held  in  that  case  that  the  court  had  power  to  render  a  personal 
judgment  against  a  person  receiving  moneys  in  lieu  of  a  decree 
setting  aside  a  transfer.     It  was  held  in  Wahlheimer  v.  Truslow, 
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106  App.  Div.  73,  94  Supp.  137,  that  where  no  accounting  was 
necessary,  the  rendition  of  a  money  judgment  in  plaintiff's  favor 
was  proper. 

In  the  absence  of  a  finding  of  fact  that  the  conveyance  was 
made  with  intent  to  hinder,  delay  and  defraud  a  creditor,  a  con- 
clusion of  law  that  its  effect  was  to  hinder  and  delay  does  not 
warrant  the  entry  of  the  judgment  setting  aside  the  conveyance. 
National  State  Bank  of  Camden  v.  Wheeler,  40  App.  Div.  563,  58 
Supp.  99.  A  fraudulent  transferee  is  not  entitled  to  an  allowance 
for  expenses  incurred  in  preparing  the  property  for  the  market. 
Saugerties  Bank  v.  Mack,  35  App.  Div.  398,  54  Supp.  950. 

The  fact  that  the  court  incorporates  its  finding  that  the  bill  of 
sale  was  executed  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors  in  its  conclusions  of  law,  does  not  preclude  the 
Appellate  Division  from  giving  to  it  the  effect  of  a  finding  of  fact. 
Wright  v.  Loud,  39  App.  Div.  270,  56  Supp.  959. 

The  obtaining  of  a  judgment  in  an  action  by  a  judgment  creditor 
of  an  insolvent  corporation  to  set  aside  transactions  giving  a  pref- 
erence, he  suing  in  behalf  of  himself  and  other  creditors,  though 
no  others  join,  does  not  entitle  him  to  priority  over  other  creditors 
as  to  the  assets  recovered.  Lodi  Chemical  Co.  v.  National  Lead 
Co.,  47  App.  Div.  535,  58  Supp.  717. 

A  fraudulent  transferee  cannot  recover  for  advances  which  were 
the  consideration  for  the  fraudulent  transfer.  Wesier  v.  Wesier, 
53  Supp.  578. 

A  trust  created  in  favor  of  the  creditors  of  a  person  who  pays 
the  consideration  for  a  conveyance  to  another  can  only  be  estab- 
lished in  an  action  by  a  judgment  creditor  whose  execution  has 
been  returned  unsatisfied.  The  judgment  creditor  who  first  suc- 
ceeds in  obtaining  a  judgment  establishing  the  trust  is  entitled  to 
payment  from  the  proceeds  of  the  trust  property  in  preference  to 
other  judgment  creditors.  Mandeville  v.  Campbell,  45  App.  Div. 
512,  61  Supp.  443. 

A  judgment  setting  aside  a  bill  of  sale  and  an  assignment  for 
creditors  on  the  ground  that  they  were  intended  to  hinder,  delay 
and  defraud  creditors,  will  be  sustained  where  the  court  below 
found  upon  sufficient  evidence  that  the  debtor  and  grantee  had  con- 
spired to  defraud  the  latter's  creditors ;  that  the  instruments  were 
part  of  the  same  transaction  and  were  made  with  intent  to  defraud 
creditors,  of  which  intent  the  grantee  had  knowledge.  Manning  v. 
Seek,  155  K  Y.  577. 
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A  receiver  appointed  in  supplementary  proceedings  cannot  re- 
cover judgment  for  more  of  the  proceeds  of  the  fraudulent  convey- 
ance than  equals  the  judgment  he  represents  and  the  expenses  of 
the  receivership  and  reference.  Stiefel  v.  Berlin,  28  App.  Div. 
103,  51  Supp.  147,  27  Civ.  Pro.  E.  216.  A  judgment  which 
decrees  that  a  deed  is  fraudulent  as  to  the  creditor  who  has  brought 
an  action  to  set  it  aside  and  as  to  other  creditors  of  the  common 
debtor,  leaves  the  deed  operative  as  between  the  parties  to  it. 
Knapp  V.  Crane,  14  App.  Div.  120,  43  Supp.  513. 

Judgment  Appointing  Receiver. 

(Title.) 

This  action  having  been  referred  to  K.  Bernard,  Esq.,  counselor  at 
law,  to  hear  and  determine,  and  the  said  referee  having,  on  the  5th  day 
of  January,  1908,  duly  made  and  filed  his  report  in  writing  directing 
that  the  several  conveyances  of  real  estate  set  forth  in  the  complaint 
be  adjudged  fraudulent  and  void  as  against  this  plaintifiE,  and  that  a 
receiver  be  appointed  to  sell  said  real  estate,  and  on  application  to  the 
court.  Grove  Webster,  Esq.,  of  the  city  of  Kingston,  Ulster  county, 
N".  Y.,  having  been  duly  appointed  such  receiver,  and  the  costs  of  the 
plaintiff  having  been  duly  adjusted  at  $545.21 ;  now,  on  motion  of 
Linson  &  Van  Buren,  attorneys  for  the  plaintiff,  it  is  adjudged  that 
a  certain  deed,  bearing  date  the  7tli  day  of  September,  1904,  and 
certified  to  have  been  executed  by  the  grantors  on  that  date,  executed 
by  the  defendants  Benedict  Dreyfus  and  Eose,  his  wife,  to  the  defend- 
ant Edward  Dreyfus,  and  which  deed  is  recorded  in  the  county  clerk's 
office  of  Ulster  county,  in  liber  of  deeds  No.  194,  page  600,  August  35, 
1905  (then  follow  with  description),  was  and  is  fraudulent  and 
void  as  to  this  plaintiff,  and  no  title  or  interest  as  against  these 
plaintiffs  was  conveyed  by  said  deed,  and  said  premises  and  the  whole 
thereof  are  subject  to  the  payment  of  a  certain  judgment  obtained 
by  this  plaintiff  against  the  defendant  Benedict  Dreyfus,  and  dock- 
eted in  Ulster  county  clerk's  ofBee  on  the  13th  day  of  January, 
1896,  for  the  sum  of  $3,498.36.  And  it  is  further  adjudged  that 
a  certain  deed  or  conveyance  of  real  estate,  bearing  date  the  14th  day 
of  February,  1896,  and  certified  to  have  been  acknowledged  on  that 
day^  executed  by  the  defendants  Edward  Dreyfus  and  Flora,  his  wife, 
to  the  defendant  Lewis  Gans,  and  which  said  deed  was  recorded  in 
Ulster  county  clerk's  ofiice  on  the  21st  day  of  February,  1896,  in  book 
of  deeds  No.  198,  at  page  28,  etc.,  and  which  said  deed  purported  to 
convey  the  six  lots  hereinbefore  described,  as  described  in  a  deed  from 
Benedict  Dreyfus  and  wife  to  Edward  Dreyfus,  dated  September  7, 
1904,  was  and  is  fraudulent  and  void  as  against  this  plaintiff,  and  no 
title  or  interest  as  against  these  plaintiffs  was  conveyed  by  said  deed, 
and  said  premises,  and  the  whole  thereof,  are  subject  to  the  payment 
of  the  judgment  against  the  defendant  Benedict  Dreyfus,  such  deed 
to  the  contrary  notwithstanding.  And  it  is  further  adjudged  that 
Grove  Webster,  Esq.,  receiver  of  said  property  hereinbefore  de- 
scribed, proceed  to  sell  said  real  estate  at  public  auction,  first  giving 
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notice,  as  is  required  by  law  and  the  practice  of  this  court  on  sales 
of  mortgaged  premises  or  foreclosure  by  action,  or  so  much  thereof 
as  may  be  necessary  to  pay  the  judgment  of  the  plaintiff  hereinbefore 
described,  with  interest  thereon  from  the  date  of  its  rendition,  and 
also  the  costs  of  the  plaintiff,  as  taxed,  with  the  interest  thereon  from 
the  date  of  the  taxation,  together  with  his  fees  and  the  expenses  of  the 
sale;  that  he  pay  such  costs  with  the  interest  thereon  to  the  plain- 
tiffs attorneys,  and  the  amount  of  said  judgment,  with  the  interest 
thereon,  to  the  plaintiffs  or  their  attorneys,  and  that  he  execute  a 
deed  or  deeds  to  the  purchaser  or  purchasers  of  said  premises  on  said 
sale;  that  either  of  the  parties  hereto  may  become  the  purchasers  at 
said  sale;  that  he  make  a  report  to  the  court  of  his  proceedings  under 
this  judgment;  that  the  purchaser  or  purchasers  at  said  sale  be  let 
into  possession  of  the  property  purchased  by  them  on  production  of 
the  receiver's  deed  for  the  property  purchased. 

C.  B.  SMITH, 

Deputy  Clerk. 

Attention  is  called  to  the  authorities  under  "  Injunction  and 
Keceiver,"  Article  VII,  supra,  to  the  effect  that  in  the  First  De- 
partment at  least  it  is  not  usual  to  appoint  a  receiver. 


JUDGMENT,  ACTION  UPON. 

See  Miscellaneous  Actions  and  Rights  of  Action. 


JUDICIAL  SALES, 
See  Real  Pkopebtt. 


LIENS  ON  CHATTELS,  FORECLOSURE  OF. 

See  Chattels,  Foeeclosube  of  Lien  on. 


LOST  NEGOTIABLE  PAPER,  ACTION  ON. 

See  Miscellaneous  Actions  and  Rights  of  Action. 


MATRIMONIAL  ACTIONS. 

§§  1742-1774. 

" "  AETICLES. 
ACTION  TO  ANNUL  A  VOID  OB  VOIDABLE  MAEBIA6E,  1742- 

1755 I-VIII 

ACTION  FOE  A  DIVOBCE,  1756-1761 IX-XVII 

ACTION  FOB  A  SEPABATION,  1762-1767 XVIII-XX 

PBOVISIONS  APPLICABLE   TO   TWO    OB  UOBE  OE   THE  AC- 
TIONS SPECIFIED  IN  THIS  TITLE,  1768-1774 XXI-XXIX 

Under  this  topic  is  treated  Actions  to  Annul  a  Marriage, 
Actions  for  Absolute  Divorce  (a-  vinculo),  and  Actions  for  Separa- 
tion (a  mensa  et  ihoro),  together  with  all  related  questions,  includ- 
ing alimony  and  counsel  fees  and  the  method  of  their  enforcement. 
This  is  rendered  necessary  by  reason  of  the  numerous  provisions 
contained  in  §§  1768-1774,  relating  to  two  or  more  of  the  causes 
of  action,  aside  from  the  fact  that  the  subject-matter  is  closely 
allied  with  all  the  actions  affecting  either  the  validity  or  continu- 
ance of  the  relation  of  husband  and  wife. 

The  author  deems  it  only  just  to  call  attention  to  the  conditions 
of  the  Code  relative  to  this  class  of  actions,  §§  1742  to  1774.  The 
confusion,  inconsistency,  needless  repetition  in  some  cases  and 
lack  of  clearness  in  others,  together  with  the  want  of  orderly  and 
systematic  arrangement  of  the  sections,  renders  it  impossible  to 
collate  authorities  or  arrange  forms  in  a  satisfactory  manner. 

ACTION  TO  ANNUL  VOID  OE  VOIDABLE  MAEEIAGE. 

Article. 

I.   GENEBAL   PBOVISIONS  AS   TO  ACTION   TO   ANNUL,    98 1. 

§  1742.  Action  by  woman,  married  under  sixteen,  to  annul 

marriage,  981. 
§  1743.   Inwhat  other  cases  marriage  may  be  annulled,  ^^2. 
Laws  i8g6,  chap.  272: 

§  2.  Incestuous  and  void  marriages,  982. 

§  3.    Void  marriages,  982. 

§  4.    Voidable  marriages,  982. 

n.  Maebiage  annulled  on  gbound  op  infancy,  985. 

§  1744.   Action  when  party  was  under  the  age  of  consent, 
985- 

in.  When  voidable,  foemee  husband  ob  wife  living,  987. 

§  1745-   Id.;  when  former  husband  or  wife  living,  987. 

IV.  When  annulled  foe  idiocy  oe  lunacy,  993. 

§  1746.   Id.;  whett party  was  an  idiot,  993. 
§  1747.  Id.  J  when  party  was  a  lunatic,  993. 
§  1748.  Action  by  next  friend  of  idiot  or  lunatic,  993. 
§  1 749.  Issue;  when  entitled  to  succeed,  etc.,  993. 
§  1755-   -^"w  next  friend  of  infant,  lunatic,  etc.,  allowed 
to  sue,  etc.,  993. 
[976] 
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Article. 

V.  When  voidable  foe  fobce,  dubess  oe  tb.avd,  994. 

I  1750.   Action  on  the  ground  of  force,  fraud,  etc.,  994. 
§  1 75 1.   Custody,   maintenance,  etc.,  of  issue  of  such  a 
marriage,  995. 

VI.  Action  on  oeouni)  of  physical  incapacity,  iooi. 

§  1752.   Action  on  the  ground  of  physical  incapacity,  looi. 

vn.  Alimony  pendente  lite,  1003. 
VIIL  Obdek  foe  jttey  teial  and  judgment,  how  obtained 

AND  effect  of  JUDGMENT,  IO06. 

§  1753-   Certain  proceedings  regulated  in  action  to  annul 
marriage,  1006. 

§  1754-  Judgment  annulling  a  marriage,  how  far  con- 
clusive, 1006. 
Rule  73.  Judgment  by  default,  when  granted,  etc.,  1006. 

ACTION  FOE  DIVOECE. 
IX.  When  and  how  action  foe  divoece  maintained,  1008. 

§  1756.  In  what  cases  action  may  be  maintained,  1008. 
X.  Complaint,  1013. 

Subd.  I.    When  averments  in  complaint  sufficient,  1013. 
Rule  "J 2  {in  pari).   Complaint  in  divorce;  averments  in,  1013. 
Subd.  2.    When  bill  of  particulars  granted,  1019. 
Subd.  T^.    Complaint,  questioning  legitimacy  of  children,  102 1. 
Rule  75  {in part).   Questioning  legitimacy  of  children,  1021. 
XI.  Defences,  102  i. 

Subd.  I.  Collusion,  1021. 

§  1758.  When  divorce  denied,  although  adultery  proved,  102 1. 

Subd.  2.  Condonation,  1022. 

Subd.  ■^.  Action  not  brought  within  five  years,  1024. 

Subd.  4.  Plaintiff  guilty  of  adultery,  1024. 

Subd.  5.  Foreign  divorces,  1025. 

Subd.  6.  Other  defences,  1037. 

Subd.  7.  Counterclaim,  1038. 

Xn.  Answee  ;  eights  of  co-eespondents,  1038. 

Subd.  1.   Answer ii  1038. 

§  1757  {in part).  Answer;  mode  of  trial;  judgment  by 
default,  1038. 
Rule  74.   Answer  in  action  for  divorce;  trial,  1038. 
Subd.  2.  Rights  of  co-respondents,  1040. 

§  1757  {in part).  Answer;    mode  of  trial;  judgment  by 
default,  1040. 
Xni.  How  judgment  to  be  taken  by  default,  1 04 1. 

§  1757  {in  par f).   Answer;   mode  of  trial;  judgment  by 
default,  1 04 1. 
Rule  72  {in  part).   Reference  on  default;  proof  of  service  of 
summons  and  complaint;  failure  of  defendant  to 
answer,  1041. 
Rule  76.  Judgment  not  to  be  by  default;  copy  of  pleadings 
or  testimony  not  to  be  furnished;  no  judgment  to 
be  entered  except  by  court,  1041. 
Actions,  Vol.  1  —  62 
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Article. 

XIV.   TEIAI  by  COITET  OB  EEFEEEE,  IO42. 

Subd.  I.  Framing  issues  and  jury  trial,  1042. 

§  1757  (inparf).  Answer;    mode  of  trial;  Judgment  by 

default,  1042. 
§  969.    What  issues  are  triable  by  the  court,  1042. 
§970.    Order  for  trial  by  jury  of  specific  questions  of  fact, 
when  of  rig  At,  1042. 
Subd.  2.    Trial  by  court  or  referee,  1046. 

§  10  \  2  {in  part').    Qualification  of  the  last  section,  1046. 
Subd.  3.  Report  of  referee  and  application  for  judgment,  1050. 
§  1229.  In  matrimonial  causes,  judgment  can  be  rendered 
only  by  the  court,  1050. 

XV.  Alimony,  custody  of  chiloben  and  otheb  fboceedinqs, 

1056. 
XVI.  Inteblocittoby  and    final    judgment  on  bepobt   ob 

DECISION,  1057. 
Subd.  x.  Specific  regulations  with  reference  to  judgment,  lo^T. 
Subd.  2.  Effect  of  judgment,  1057. 

§  1759-  -Regulations  zvhen  action  brought  by  wife,  1057. 

§  1760.  Id. ;  when  action  brought  by  husband,  1058. 
Subd.  3.   Modifying  or  vacating  judgment,  1062. 

XVII.  Be-mabbiaoe  when  allowed,  1069. 

§  1761.  Marriage  after  divorce  for  adultery,  1069. 
Laws  iSjg,  chap.  J2i,  §  ^p,  1069. 

ACTION  FOR  SEPARATION". 
XVm.  Fob  what  causes  and  in  what  cases  action  fob  sefa- 

EATION  MAINTAINED,   IO70. 
Subd.  1.  Jurisdiction,  107 1. 

§  1762.  For  what  causes  action  may  be  maintained,  1071. 

§  1763.  Id.;  in  what  cases,  107 1. 
Subd.  2.   Cruel  and  inhuman  treatment,  1073. 
Subd.  3.   Abandonment  and  failure  to  support,  1078. 
Subd.  4.   Condonation,  1081. 

XIX.  Pleadings  AND  tbial,  io8i. 

Subd.  I.   Complaint,  1082. 

§  1764.  Requisites  of  complaint,  1082. 
Subd.  2.  Answer,  1086. 

§  1765.   Defendant  may  set  up  plaintiff's  misconduct,  loiS. 
Subd.  3.    Trial,  1087. 
Subd.  4.   Evidence,  1088. 

XX.  Judgment,  what  to  contain  and  when  eetoked,  1090. 

§  1766.   Support,  maintenance,  etc.,  of  wife  and  children^ 

1090. 
§  1767.  Judgment  for  separation  may  be  revoked,  1090. 

PROVISIONS  APPLICABLE  TO  MATRIMONIAL 

ACTIONS. 
XXI.  Eesidence   of  mabbied  woman  and  jubisdiction  or 

COUBT,  1097. 
§  1768.  Married  woman   deemed  a   resident   in   certain 
cases,  1097. 
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Abtiolb. 
XXII.  Indoesement  of  process  and  feoof  of  seevice,  1098. 

Subd.  I.   Indorsement  of  process,  1098. 

§1774.   Regulations  respecting  judgment  by  default,  1098. 
Subd.  2.  Proof  of  service,  1099. 
^ule  18  (in  part).    Service  of  summons  by  person  other  than 

sheriff;  affidavit  of,  what  to  contain  in  divorce 

cases,  1099. 

XXm.  Answer  and  counteeclaim,  i  ioo. 

§  1770.    What  is  deemed  a  counterclaim,  iioo. 
Rule  74.   Answer;  trial,  iioo. 

XXIV.  Miscellaneous  uaxtees  of  feagtice,  1104. 
XXV.  Aliuont  and  counsel  fees,  1 1 13. 

Subd.  I.   Alimony  pendente   lite   in  actions  for   divorce   or 
separation,  1 1 1 3. 
§  1769.  Alimony,    expenses    of   action    and   costs;    how 
awarded,  1113. 
Subd.  2.  Counsel  fees,  1135. 

Subd.  3.  Practiceonmotionfor  alimony  and  counsel  fees,  1139. 
XXVI.  Evidence,  1146. 

Subd.  1.  Proof  of  marriage,  1146. 

Subd.  2.    Testimx)ny  of  husband  or  wife,  1149. 

§  831.    When  husband  and  wife  not  competent  witnesses  — 
when  competent,  1149. 
Subd.  3.   Evidence  to  prove  adultery,  1151. 
Subd.  4.    When  corroboration  required,  1 1 64. 
Subd.  5.   Collusion,  procurement,  connivance,  1167. 
Subd.  6.  Admissions  and  confessions,  1168. 
Subd.  7.  Evidence  in  actions  for  separation,  11 70. 
XXVII.  Judgment,  1170. 

Subd.  I.  Interlocutory  and  final  jtcdgment  on  default,  1171. 
Rule  72.   Divorce   or   separation,  action   for ;  reference   on 
default ;  averments  in  complaint ;  plaintiff  to  be 
examined  on  oath,  1 1 7 1 . 
Rule  76.   Judgment  declaring  marriage  void,  or  granting  a 
divorce  not  to  be  by  default;  copy  of  pleading  or 
testimony   not   to  be  furnished;   entry  of  judg- 
ment, 1 17 1. 
Subd.  2.  Interlocutory  and  final  judgment  on  report  or  de- 
cision, 1 172. 
%  ITT 4  (in part).  R^gt^lations  respecting  judgment,  11 72. 
Subd.  3.  Permanent  alimony  in  final  judgment,  1182. 
Subd.  4.  Provisions  for  custody  of  children   in  judgment, 
1185. 
§  1 77 1.   Custody  and  maintenance  of  children,  and  sup- 
port of  children,  1 1 85 . 
Subd.  5.  Modification  of  judgment,  1191. 

XXVni.  Judgment  foe  alimony,  how  enfoeced,  i  193. 

§  1772.    Support,  maintenance,  etc.,  of  wife  and  children. 

Sequestration,  1193. 
§  1773.  Id.;   When  enforced  by  punishment  for  contempt, 

1193- 

XXIX.  Costs  and  appeal,  12 10. 
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BBC.                    CODE   SECTIONS   AND   WHERE   FOUND.      j^jt,.  PAQE. 

831.  When   husband   and   wife   not  competent  witnesses;    when 

competent   26  1149 

969.  What  issues  are  triable  by  the  court 14  1042 

970.  Order  for  trial  by  jury  of  specific  question  of  fact;   when 

of  right    14  1042 

1012.  Qualification   of  the   last  section 14  1046 

1229.  In  matrimonial  causes  judgment  can  be  rendered  only  by  the 

court   14  1050 

1742.  Action  by  woman,  married  under  16,  to  annul  marriage. ...  1  981 

1743.  In  what  other  cases  marriage  may  be  annulled 1  982 

1744.  Action  when  party  was  under  the  age  of  consent 2  98.'5 

1745.  Id.;  when  former  husband  or  wife  was  living 3  987 

1746.  Id. ;  where  party  was  an  idiot 4  993 

1747.  Id. ;  where  party  was  a  lunatic 4  993 

1748.  Action  by  next  friend  of  idiot  or  lunatic 4  993 

1749.  Issue;  when  entitled  to  succeed,  etc 4  993 

1750.  Action  on  the  ground  of  force,  fraud,  etc 5  994 

1751.  Custody,  maintenance,  etc.,  of  issue  of  such  a  marriage. 5  995 

1752.  Action  on  the  ground  of  physical  incapacity 6  1001 

1753.  Certain  proceedings  regulated  in  action  to  annul  marriage.  8  1006 

1754.  Judgment  annulling  a  marriage;  how  far  conclusive 8  1006 

1755.  How  next  friend  of  infant,  lunatic,  etc.,  allowed  to  sue,  etc.  4  993 

1756.  In  what  cases  action  may  be  maintained 9  1008 

1757.  Answer;  mode  of  trial;  judgment  by  default.  .  .12,  13,  1040,  1041, 1042 

1758.  When  divorce  denied,  although  adultery  proved ^. . .  .  11  1021 

1759.  Eegulations  when  action  brought  by  wife 16  1057 

1760.  Id. ;  when  action  brought  by  husband 16  1058 

1761.  Marriage  after  divorce  for  adultery 17  1069 

1762.  For  what  causes  action  may  be  maintained 18  1071 

1763.  Id.;   in  what  eases 18  1071 

1764.  Requisites   of   complaint 19  1082 

1765.  Defendant  may  set  up  plaintiflF's  misconduct 19  1086 

1766.  Support,  maintenance,  etc.,  of  wife  and  children 20  1090 

1767.  Judgment  for  separation  may  be  revoked 20  1090 

1768.  Married  woman  deemed  a  resident  in  certain  cases 21  1097 

1769.  Alimony,  expenses  of  action  and  costs;  how  awarded 25  1113 

1770.  What  is  deemed  a  counterclaim 23  1100 

1771.  Custody    and    maintenance    of    children    and    support    of 

plaintiflf    27  1183 

1772.  Support,  maintenance,  etc.,  of  wife  and  children.     Sequestra- 

tion   28  1193 

1773.  Id.;  when  enforced  by  punishment  for  contempt 28  1193 

1774.  Eegulations  respecting  judgment  by  default 22,  27  1098,  1172 

PRECEDENTS. 

Affidavit  upon  application  for  final  judgment 27  1177 

Affidavit  on  application  for  appointment  of  receiver 28  1206 

Affidavit  to  obtain  payment  of  moneys  from  receiver 28  1207 

Answer    12  1039 

Answer  —  Setting  up  counterclaim 24  1112 
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ABT.     PAGE. 

Commitment    28  1209 

Complaint   for   cruelty ig  io83 

Complaint  for  abandonment,  asking  custody  of  child 19  1085 

Complaint  by  husband  for   abandonment 19  1085 

Complaint  alleging  fraud  and  duress 5  jooi 

Complaint  for   adultery jq  jq^q 

Complaint  asking  alimony  and  custody  of  child 10  1016 

Complaint  —  Former  husband  living 3  991 

Findings  of  fact  and  conclusions  of  law 14  1048 

Final  judgment  in  divorce 27  1178 

Final  judgment  in  divorce  containing  full  recitals 27  1180 

Interlocutory    judgment    annulling    marriage  —  former    husband 

living  8  1007 

Interlocutory  judgment  in  divorce 27  1176 

Interlocutory  judgment  and  decree  of  divorce 27  1175 

Judgment  on  ground  of  abandonment 20  1093 

Judgment   for    separation   with   maintenance   and   providing   for 

custody  of  children  with  special  provisions 20  1094 

Order  granting  alimony  and  counsel  fees  pendente  lite 25  1145 

Order  allowing  alimony  and  counsel  fees 25  1145 

Order  appointing  receiver 28  1206 

Order  that  receiver  pay  over  moneys 28  1207 

Order  for  commitment  for  contempt 28  1208 

Petition  for  alimony  and  counsel  fees 25  1 143 

Beport  of  referee  to  hear  and  determine  issues  in  divorce 14  1051 

ACTION  TO  ANNUL  A  MAEEIAGE. 

The  articles  immediately  following  relate  only  to  §§  1742- 
1755.  Eor  other  provisions  relative  to  this  action  which  are  con- 
tained in  §§  1768-1774,  under  the  title  "  Provisions  Applicable  to 
Two  or  More  Actions,"  reference  is  had  to  Articles  XXI-XXIX. 

ARTICLE    L 

GENEBAI.  PROVISIONS  AS  TO  ACTION  TO  ANNUL. 

§  1742.  Action  by  woman,  married  under  sixteen,  to  annul  marriage,  981. 
§  1743.  In  what  other  cases  marriage  may  be  annulled,  982. 
Laws  1896,  chap.  272.- 

8  2.  Incestuous  and  void  marriages,  982. 

§  3.    Void  marriages,  982. 

§  4.  Voidable  marriages,  982. 

§  1742.  [Am'd,  1887.]  Action  by  woman,  married  under  16,  to 
annnl  marriage. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  judgment,  declar- 
ing a  marriage  contract  void,  and  annulling  the  marriage  under  the  following 
circumstances : 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years  at  the  time 
of  the  marriage. 
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2.  Where  the  marriage  took  place  without  the  consent  of  her  father,  mother, 
guardian,  or  other  person  having  the  legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohabitation,  and  was  not 
ratified  by  any  mutual  assent  of  the  parties,  after  the  plaintiflF  attained  the  age 
of  sixteen  years. 

§   1743.   In  what  other  cases  marriage  saay  be  annulled. 

An  action  may  also  be  maintained  to  procure  a  judgment,  declaring  a 
marriage  contract  void  and  annulling  the  marriage  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage: 

1    That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was  living,  and 
that  the  marriage  with  the  former  husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force,  duress  or 
fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering  into  the 
marriage  state.  But  an  action  can  be  maintained,  under  this  subdivision,  only 
where  the  incapacity  continues  and  is  incurable. 

Sections  2,  3  and  4  of  chapter  272,  Laws  of  1896,  read  as 
follows : 

§  Z.   Incestuous  and  void  marriages. 

A  marriage  is  incestuous  and  void  whether  the  relatives  are  legitimate  or 
illegitimate  between,  either: 

1.  An  ancestor  and  a  descendent,  or 

2.  A  brother  and  sister  of  either  the  whole  or  the  half  blood. 

3.  An  uncle  and  niece  or  an  aunt  and  nephew. 
§  3.   Void  marriages. 

A  marriage  is  absolutely  void  if  contracted  by  a  person  whose  husband  or 
wife  by  a  former  marriage  is  living,  unless  either : 

1.  Such  former  marriage  has  been  annulled  or  has  been  dissolved  for  a  cause 
other  than  the  adultery  of  such  person; 

2.  Such  former  husband  or  wife  has  been  finally  sentenced  to  imprisonment 
for  life; 

3.  Such  former  husband  or  wife  has  absented  himself  or  herself  for  five 
successive  years  then  last  past  without  being  known  to  such  person  to  be  living 
during  that  time. 

§  4.   Voidable  marriages. 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a  court  of  com- 
petent jurisdiction  if  either  party  thereto: 

1.  Is  under  the  age  of  legal  consent,  which  is  eighteen  years. 

2.  Is  incapable  of  consenting  to  a  marriage  for  want  of  understanding. 

3.  Is  incapable  of  entering  into  the  married  state  from  physical  cause. 

4.  Consents  to  such  marriage  by  reason  of  force,  duress  or  fraud;  or, 

5.  Has  a  husband  or  wife  by  a  former  marriage  living,  and  such  former  hus- 
band or  wife  has  absented  himself  or  herself  for  five  successive  years  then  last 
past  without  being  known  to  such  party  to  be  living  during  that  time. 

Actions  to  annul  a  void  or  voidable  marriage  may  be  brought  only  as  pro- 
vided in  the  Code  of  Civil  Procedure. 

Note  to  the  above  sections  in  the  original  bill  presented  by  the  revjsers  is  as 
follows : 

"  The  word  '  duress '  is  inserted  in  the  fourth  subdivision  in  accordance  with 
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section  1743  of  the  Code  of  Civil  Procedure.  The  age  of  legal  consent  to 
marriage  is  raised  to  eighteen  years  in  the  case  of  females,  to  conform  to  282 
of  the  Penal  Code,  as  amended  by  Laws  1895,  chapter  460,  which  makes 
it  abduction  to  marry  a  woman  under  eighteen  years  of  age  without  the 
consent  of  her  parents.  See  Civil  Code,  section  1742.  Sections  1742,  1744  and 
1745  of  the  Code  of  Civil  Procedure  prescribe  at  whose  instance  and  under 
what  circumstances  an  action  to  annul  a  marriage  may  be  brought." 

The  inconsistent  provisions  of  §§  1742  and  1743  of  the  Code, 
and  §  4  of  the  Domestic  Eelations  Law  are  considered  in  Conte  v. 
Conte,  82  App.  Div.  335,  81  Supp.  923,  and  the  course  of  legisla- 
tion upon  the  subject  reviewed.  The  court  arrives  at  the  conclusion 
that  by  reason  of  subsequent  legislation  the  necessity  and  usefulness 
of  §  1742  terminated  or  became  suspended,  and  that  the  right 
conferred  by  that  section,  being  less  and  more  limited  than  by 
§  1743,  the  foriner  section  became  and  has  remained  obsolete, 
adding  "  but  this  does  not  seem  to  have  been  brought  to  the  atten- 
tion of  the  legislature  and  it  has  remained  upon  the  statute  books." 

It  vidll  be  noted  that  §  4  of  the  Domestic  Relations  Law  fixes 
the  age  of  consent  for  hoth  parties  at  eighteen  years. 

The  Domestic  Eelations  Law  (see  Laws  of  1896,  chapter  272, 
§§  2—4)  makes  a  clear  and  sharp  distinction  between  marriages 
which  are  absolutely  void  and  those  which  are  merely  voidable,  and 
this  distinction  has  been  recognized  in  our  jurisprudence  from  the 
earliest  days.  A  marriage  is  absolutely  void  if,  at  the  time  of  its 
celebration,  the  former  husband  or  wife  of  one  of  the  parties  was 
living,  and  that  marriage  was  then  in  force.  Domestic  Relations 
Law,  §  3 ;  Code  of  Civil  Procedure,  §  1743.  Such  a  marriage 
imposes  upon  the  party  imposed  upon  no  legal  restraint  against 
contracting  another  (Patierson  v.  Gaines,  6  How.  (U.  S.)  550, 
592),  and  no  judicial  sentence  of  nullity  is  necessary  to  free  the 
party  imposed  upon.  Pettit  v.  Pcttit,  105  App.  Div.  312.  There 
is  undoubtedly  a  fitness  and  propriety  in  procuring  a  judicial 
decree  determining  the  nullity  of  such  a  marriage,  and  the  Code 
permits  an  action  to  be  maintained  for  that  purpose,  but  a  decree 
in  such  an  action  does  not,  however,  avoid  the  marriage,  but  merely 
declares  its  invalidity.     Stein  v.  Dunne,  119  App.  Div.  1(3). 

Where  a  marriage  is  void,  and  not  merely  voidable,  no  decree  of 
nullity  is  necessary  to  free  the  party  induced  to  enter  into  the 
contract,  although  under  §  1743  such  party,  if  without  fault,  may 
obtain  a  decree.  Pettit  v.  Pettit,  105  App.  Div.  312,  93  Supp. 
1001,  reversing  45  Misc.  155,  91  Supp.  979. 

The  nature  and  extent  of  the  jurisdiction  of  the  courts  in  actions 
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for  nullity  is  considered  in  Higgins  v.  Sharp,  164  N.  Y.  4 ;  Jones 
V.  Brinsmade,  183  N.  Y.  258.  In  those  cases  it  is  assumed  that 
the  jurisdiction  to  entertain  actions  to  annul  a  marriage  is  statu- 
tory, but  it  is  held  that  the  practice  of  the  former  Court  of  Chan- 
cery and  the  ecclesiastical  courts  of  England  will  be  followed  with 
reference  to  the  allowance  of  alimony  and  counsel  fees  as  one  of  the 
incidents  which  necessarily  follow  the  jurisdiction. 

The  court  has  power  to  grant  a  decree  of  nullity  only  in  cases 
provided  by  statute.  It  cannot  decree  a  marriage  null  on  the 
ground  that  one  of  the  parties  married  in  another  State  in  violation 
of  a  decree  in  this  State.  Penquat  v.  Phelps,  48  Barb.  566.  See 
Kerrison  v.  Kerrison,  8  Abb.  N.  C.  444.  When  the  prayer  of  the 
complaint  is  for  separation,  and  there  is  no  general  prayer  for 
relief,  the  plaintiff  cannot,  on  demurrer,  have  a  decree  adjudging 
the  marriage  void,  though  there  are  sufficient  allegations  to  that 
effect  in  the  complaint.  Walton  v.  Walton,  32  Barb.  203.  The 
courts  are  confined  to  the  exercise  of  such  express  or  incidental 
powers  as  are  conferred  on  them  by  statute  relating  to  divorce. 
Burtis  v.  Burtis,  Hopk.  457 ;  Erkenbrach  v.  Erhenbrach,  96  N.  Y. 
456 ;  Wells  v.  Wells,  10  St.  Eep.  248.  A  judgment  dissolving  the 
marriage  was  recovered  by  the  wife  against  her  husband.  Held, 
that  it  disabled  the  husband  from  prosecuting  an  action,  brought 
by  himself,  against  her.     Jones  v.  Jones,  36  Hun,  414. 

An  action  to  set  aside  a  void  or  voidable  marriage  cannot  be 
maintained  after  the  death  of  one  of  the  parties.  The  subject  of 
divorce  is  exclusively  regulated  by  statute,  and  actions  relating 
thereto  can  only  be  maintained  pursuant  to  statutory  provisions. 
Combs  V.  Combs,  17  Abb.  IST.  C.  265,  citing  Cropsy  v.  McKinney, 
30  Barb.  47,  55  ;  Griffin  v.  Banks,  24  Hun,  213. 

At  the  suit  of  his  wife  plaintiff  was  divorced  and  married  again ; 
pending  a  decree  by  his  second  wife  for  divorce,  the  decree  divorc- 
ing him  from  his  former  wife  was,  at  her  instance,  annulled  ah 
initio,  which  he  sought  to  set  up  by  amended  or  supplemental 
answer  as  a  defence  to  the  action  by  his  second  wife,  but  was 
refused  leave  to  iile  either  answer  for  that  purpose;  held,  such 
refusal  was  no  ground  to  enjoin  the  action  by  the  second  wife. 
Von  Prochazka  v.  Yon  Prochazka,  21  St.  Rep.  309. 

A  marriage  may  be  annulled  for  causes  existing  before  or  at  the 
time  it  was  entered  into  and  the  decree  in  such  case  destroys  the 
conjugal  relation  ab  initio  and  operates  as  a  sentence  of  nullity. 
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Such  a  judgment  operates  from  the  date  of  the  decree  only  and 
has  no  retroactive  effect  except  as  expressly  provided  by  statute. 
Van  Cleaf  v.  Bums,  118  N.  Y.  552,  citing  Wait  v.  Wait,  4 
N.  Y.  95. 

The  judgment  of  nullity  may,  in  certain  cases,  declare  the  mar- 
riage void  ab  initio  j  in  other  cases  the  marriage  is  only  voidable 
and  does  not  become  void  until  sentence  of  nullity  is  pronounced 
upon  it  (citing  Valleau  v.  Valleau,  6  Paige,  208;  Cropsey  v. 
McKinney,  30  Barb.  4Y).     Blott  v.  Bider,  47  How.  94. 

AKTICLE    II. 

JIARRIAGE    AlTNUtLED    ON    GK0T7ND    OF    INFANCY.      §    1744. 
§  1744.   Action  when  party  was  under  the  age  of  consent. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties  had 
not  attained  the  age  of  legal  consent,  may  be  maintained  by  the  infant,  or 
by  either  parent  of  the  infant,  or  by  the  guardian  of  the  infant's  person;  or 
the  court  may  allow  the  action  to  be  maintained  by  any  person,  as  the  next 
friend  of  the  infant.  But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a 
party  who  was  of  the  age  of  legal  consent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  attained  that  age,  freely 
cohabited  as  husband  and  wife. 

Aside  from  the  statutory  regulations  limiting  the  age  of  consent 
to  marriage,  the  rules  of  the  common  law  remain  unchanged,  and 
after  the  infant  arrives  at  the  age  fixed  by  statute,  as  that  at  which 
they  may  marry,  the  consent  of  the  parents  is  not  necessary  to  the 
validity  of  the  marriage.  Bennett  v.  Smith,  21  Barb.  440.  In 
Aymar  v.  Boff,  3  Johns.  Ch.  49,  where  a  man  was  married  to  an 
infant  under  the  age  of  legal  consent,  and  she  immediately  declared 
her  ignorance  of  the  nature  and  consequences  of  the  marriage,  and 
her  dissent  from  it,  the  court,  on  a  bill  filed,  ordered  her  to  be 
placed  under  protection  as  a  ward  of  the  court,  and  forbade  all 
intercourse  or  correspondence  with  her,  by  the  defendant,  under 
pain  of  contempt.  A  very  obvious  way,  says  Mr.  Bishop,  vol.  1, 
§  151,  citing  Coleman's  Cases,  and  City  Hall  Kecorder,  of 
confirming  the  marriage,  is  by  continuing  to  cohabit,  or  by  sexual 
intercourse. 

The  Supreme  Court  has  jurisdiction  of  an  action  to  annul  a 
marriage  voidable  under  the  statute,  because  the  husband  was,  at 
the  time  it  was  contracted,  under  eighteen  years  of  age,  irrespective 
of  the  residence  of  the  parties,  provided  the  marriage  was  con- 
tracted within  the  State  of  New  York.     The  power  of  the  court  in 
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that  respect  is  a  statutory  power.  Becker  v.  Becker.  58  App.  Div. 
374,  69  Supp.  75. 

A  father  cannot  maintain  an  action  in  his  own  name  to  have  the 
marriage  of  his  infant  daughter  annulled  on  the  ground  that  she 
had  not  attained  the  age  of  consent,  without  making  her  a  party  to 
the  suit.     Wood  v.  Baker,  43  Misc.  310,  88  Supp.  854. 

Spencer,  J.,  in  the  opinion,  distinguishes  Becker  v.  Becker,  58 
App.  Div.  374,  upon  the  ground  that  although  that  was  an  action 
brought  by  a  father  to  annul  the  marriage  of  his  minor  son  while 
under  the  age  of  legal  consent,  the  opinion  contains  no  allusion  to 
this  point. 

Stivers  v.  Wise,  18  App.  Div.  316,  46  Supp.  9,  which  was  an 
action  brought  by  a  mother  to  procure  the  annulment  of  a  marriage 
contracted  by  her  son  when  under  the  age  of  legal  consent,  is  also 
distinguished,  the  sole  question  before  the  court  in  that  case  having 
reference  to  alimony. 

Slocum  V.  Slocum,  37  Misc.  143,  74  Supp.  447,  is  distinguished 
upon  the  ground  that  the  question  was  not  considered.  The  court 
follows  Fero  v.  Fero,  62  App.  Div.  470,  70  Supp.  472,  which  was 
an  action  by  the  plaintiff,  under  §  1750,  to  have  the  marriage 
between  her  infant  son  and  the  defendant  annulled  on  the  ground 
that  the  son's  consent  thereto  was  obtained  by  force,  duress  and 
fraud.  The  son  was  not  made  a  party  to  the  action  and  the  court 
decided  that  his  presence  was  necessary  for  its  proper  determi- 
nation. 

A  marriage  in  1891  of  a  girl  less  than  sixteen  years  old,  who 
never  thereafter  cohabited  with  her  husband,  was  annulled,  the 
statute  of  1887,  chapter  24,  being  then  in  force.  Silveira  v.  Sil- 
veira,  34  Misc.  267,  69  Supp.  634. 

A  woman  who  married  before  the  age  of  eighteen  years,  though 
with  the  consent  of  her  parents  and  though  cohabitation  followed, 
may  maintain  an  action  for  annulling  the  marriage.  Wander  v. 
Wander,  111  App.  Div.  189,  97  Supp.  586. 

A  woman  who  married  under  the  present  legal  age  of  consent, 
eighteen  years,  and  makes  the  necessary  proof  under  §  1743,  can 
maintain  an  action  to  have  the  marriage  annulled.  It  seems  that 
in  such  an  action  the  marriage  may  be  annulled  if  the  parties  have 
not  freely  cohabited  as  husband  and  wife  after  the  complaining 
party  has  attained  the  age  of  consent,  even  though  the  marriage 
was  contracted  with  the  knowledge  and  consent  of  the  parents  or 
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Other  person  having  legal  custody  of  the  complaining  party,  and 
was  consummated  by  the  parties  living  together  as  husband  and 
wife  before  the  complaining  party  attained  the  age  of  consent. 
Oonte  V.  Gonte,  82  App.  Div.  335,  81  Supp.  923,  13  IST.  Y.  Ann. 
Cases,  79. 

In  an  action  to  annul  a  marriage  on  the  ground  that  plaintiff 
had  not  attained  the  age  of  legal  consent,  it  is  no  defence  that  he 
fraudulently  represented  to  the  defendant  that  he  was  of  legal  age, 
and  that  she  believed  him,  and  was  thereby  deceived  into  marrying 
him.     Quigg  v.  Quigg,  42  Misc.  48,  85  Supp.  550. 

A  mother  who  brings  an  action  to  procure  the  annulment  of  a 
marriage  contracted  by  her  son  when  under  eighteen  years,  cannot 
be  compelled  to  pay  out  of  her  own  means  alimony  for  the  support 
of  the  wife,  or  a  counsel  fee  for  the  wife's  attorney.  Stivers  v. 
Wise,  18  App.  Div.  316,  46  Supp.  9. 

Where  after  an  interlocutory  decree  of  divorce  has  been  entered, 
in  favor  of  a  wife,  but  before  final  judgment,  her  husband  remar- 
ries, the  second  wife  may  have  her  marriage  annulled,  although  it 
was  followed  by  cohabitation,  it  appearing  that  she  was  barely 
«ighteen  years  of  age,  that  there  were  no  children  and  that  the 
amendment  of  §  1774,  postponing  the  husband's  right  to  remarry 
until  after  entry  of  the  final  decree,  had  been  in  effect  less  than 
two  months.     Pettit  v.  Pettit,  105  App.  Div.  312,  93  Supp.  1001. 

ARTICLE    III. 

WHEN  VOIDABLE,  FOKltEIl  HUSBAND  OB  WIFE  LIVING. 

§    1745. 
§  1745.    [Am'd,   1882.]    Id.;  when  former   hnsband   or  wife  was 
living. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former  husband  or 
wife  of  one  of  the  parties  was  living,  the  former  marriage  being  in  force,  may 
he  maintained  by  either  of  the  parties  during  the  lifetime  of  the  other,  or  by 
the  former  husband  or  wife.  Where  it  appears,  and  the  judgment  determines, 
that  the  subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former  husband  or 
wife  was  dead,  or  without  any  knowledge  on  the  part  of  the  innocent  party 
of  such  former  marriage,  the  issue  of  the  subsequent  marriage,  born  or 
hegotten  before  the  final  judgment,  are  deemed  for  all  purposes  the  legitimate 
children  of  the  parent  who  at  the  time  of  the  marriage  was  competent  to  con- 
tract, and  are  entitled  to  succeed  as  such,  in  the  same  manner  as  other  legiti- 
mate children,  to  the  real  and  personal  estate  of  said  parent;  and  the  issue 
so  entitled  must  be  specified  in  the  judgment,  and  the  innocent  party  must 
be  aWarded  their  custody,  and  he  or  she  is  entitled  to  appoint  a  guardian  of 
their  persons  by  will. 
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Thi3  section  shall  be  construed  to  extend  to  all  cases  where  the  judgment  or 
decree  of  nullity  of  such  subsequent  marriage  is  rendered  after  the  passage  of 
this  act,  whether  such  subsequent  marriage  was  contracted  before  or  after  the 
passage  hereof. 

Where  after  a  husband  had  been  absent  five  successive  years, 
during  which  the  wife  heard  nothing  from  him,  and  she,  in  good 
faith,  supposing  him  to  be  dead,  married  another  man,  such  mar- 
riage is  voidable  and  not  void,  and  cannot  be  so  adjudged  at  the 
instance  of  any  third  party.     Cropsey  v.  McKinney,  30  Barb.  47. 

In  Griffin  v.  Banks,  24  How.  213,  it  was  held  that  in  such  case 
the  first  marriage  only  temporarily  suspended  the  rights  of  the 
husband,  and  he  having  omitted  to  file  a  bill  to  annul  the  second 
marriage,  the  latter  continued  in  effect  as  if  when  first  solemnized 
the  husband  was  not  alive.  This  case  was  reversed  on  another 
point.     37  N.  Y.  621. 

Where  a  valid  marriage  was  contracted  in  good  faith  and  after 
the  absence  of  a  former  husband  for  more  than  five  years,  the  right 
of  the  second  husband  to  annul  the  marriage  on  discovery  of  the 
facts  does  not  survive  the  death  of  the  former  husband.  Hervey  v. 
Hervey,  92  Supp.  218. 

Where  a  marriage  has  been  dissolved  on  account  of  adultery  by 
the  husband  he  cannot  contract  a  valid  second  marriage  during  the 
life  of  the  former  wife;  to  render  the  second  marriage  void  it  is 
enough  that  there  was  a  prior  marriage,  and  that  the  former  wife 
was  living  at  the  time  of  the  second  marriage.  It  is  not  material 
that  the  former  marriage  should  have  taken  place  or  been  dissolved 
within  the  State.  Smith  v.  Woodworth,  44  Barb.  198.  Where  it 
is  undenied  that  at  the  time  of  the  marriage  the  wife  had  another 
living  husband,  a  judgment  of  nullity  must  follow.  Appleton  v. 
Warner,  51  Barb.  270.  A  husband  who  seeks  a  judgment  declaring 
his  marriage  void  by  reason  of  a  former  marriage  of  his  wife, 
cannot  attack  a  divorce  obtained  by  her  from  her  former  husband, 
alleging  that  it  was  obtained  by  fraud  and  collusion,  if  the  court 
had  jurisdiction.  Buger  v.  Ruger,  21  Hun,  489,  affirmed,  85 
]Sr.  Y.  483.  But  a  marriage  was  annulled  in  Mellen  v.  Mellen,  10 
Abb.  N.  C.  329,  on  a  second  wife's  suit,  upon  the  ground  that  a 
divorce  obtained  in  another  State  was  without  jurisdiction. 

A  marriage  will  not  be  annulled  because  contracted  in  violation 
of  a  former  decree  of  divorce  forbidding  remarriage.  Kerrison  v. 
Kerrison,  60  How.  51.  A  second  marriage,  contracted  in  good 
faith  after  the  other  party  has  been  absent  five  years,  is  voidable 
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merely,  and  is  considered  void  only  from  the  time  it  is  so  decreed. 
ValleaAi  v.  Valleau,  6  Paige,  207.  A  party  forbidden  from  marry- 
ing again  by  decree,  who  takes  up  his  abode  in  another  State,  may 
marry  again  if  no  fraud  or  evasion  be  shown,  and  such  marriage  is 
to  be  treated  as  valid  in  the  courts  of  this  State.  Matter  of  Webb's 
Estate,  1  Tucker,  372.  Parties  interested  in  the  estate  of  a 
deceased,  who  allege  that  testator's  marriage  with  one  claiming  to 
be  his  widow  was  void  because  she  had  a  previous  husband  living, 
may  be  allowed  to  intervene  in  an  action  brought  by  her  to  have 
her  first  marriage  declared  void.  Tilby  v.  Hayes,  27  Hun,  251. 
Where  a  husband  has  procured  a  judgment  divorcing  him  from 
his  wife,  and  forbidding  her  to  marry  again,  a  marriage  contracted 
by  her,  even  under  the  circumstances  prescribed  in  the  statute, 
authorizing  the  marriage  of  one  whose  husband  or  wife  has  ab- 
sented himself  or  herself  for  the  space  of  five  years,  etc.,  is  void, 
and  its  invalidity  may  be  urged  by  the  heirs-at-law  and  next  of  kin 
of  the  second  husband  after  his  death.  Matter  of  Barrowdale, 
28  Hun,  336.  In  a  husband's  action  to  annul  a  marriage  on  the 
ground  that,  when  it  was  contracted,  he  had  a  wife  living,  allega- 
tions in  the  answer  that  before  marrying  defendant,  plaintiff  had 
procured  a  divorce  from  a  second  wife,  giving  him  liberty  to  marry 
again,  and  she  had  married  him  in  good  faith,  are  immaterial,  and 
may  be  stricken  out.     Anonymous,  15  Abb.  (N.  S.)  171. 

Where  a  man's  wife  has  absented  herself  for  the  space  of  five 
years  and  he  afterwards  marries  again,  when,  in  fact,  his  former 
wife  is  living,  the  second  marriage  becomes  void  only  from  the 
time  that  it  is  so  declared  by  a  competent  tribunal.  Gall  v.  Oall, 
22  St.  Eep.  746,  reversing  12  St.  Eep.  604. 

Under  this  section  of  the  statute,  a  marriage,  during  the  life- 
time of  the  husband  or  wife,  is  not  to  be  regarded  as  valid  for  any 
other  purpose,  concerning  property,  than  that  of  preserving  the 
inheritance  of  the  offspring  thereof,  from  the  competent  parent. 
Spicer  v.  Spicer,  16  Abb.  (IST.  S.)  112.  In  an  action  for  divorce, 
brought  by  a  husband  against  his  second  wife  on  the  ground  that 
he  had  a  first  wife  living  at  the  time  of  the  second  marriage,  he 
obtained  a  divorce  by  her  failure  to  defend;  the  second  wife  was 
subsequently  allowed  to  open  the  judgment  on  the  ground  of  fraud, 
and  to  put  in  an  answer  alleging  the  validity  of  the  second 
marriage.  The  third  wife  then  obtained  leave  of  the  court  to 
intervene,  and  she  put  in  an  answer  insisting  on  the  invalidity  of 
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the  second  marriage  and  the  validity  of  hers,  the  third.  Held,  that 
without  an  amendment  to  the  complaint,  the  court  could  not 
adjudge  both  the  second  and  third  marriages  void.  Anonymous,. 
15  Abb.  (N.  S.)  171. 

Where  a  husband  absents  himself  for  the  space  of  five  years,  and 
his  wife  marries  in  good  faith,  supposing  him  to  be  dead,  her  sec- 
ond marriage  will  be  void  only  from  the  time  it  is  so  pronounced 
by  a  court  of  competent  jurisdiction,  and  it  can  only  b"fe  declared 
void  on  the  application  of  one  of  the  parties  to  it  during  the  life- 
time of  the  other.  It  cannot  be  declared  void,  collaterally,  after 
the  death  of  the  first  husband,  in  actions  instituted  by  creditors. 
Cropsey  v.  McKinney,  30  Barb.  47.  It  was  said  in  Lincoln  v, 
Lincoln,  6  Robt.  525,  that  a  marriage  could  not  be  annulled  on  the 
ground  that  defendant  had  a  living  husband  at  the  time  of  the 
marriage,  if  it  be  shown  that  the  alleged  prior  husband  had  another 
wife  living  at  the  time  of  the  alleged  prior  marriage;  such  facts 
rendered  the  alleged  prior  marriage  void  ab  initio,  and  a  decree 
dissolving  it  is  not  necessary  to  enable  defendant  to  marry  again ;. 
but  in  Wightman  v.  WigJitman,  4  Johns.  Ch.  343,  it  is  held  that 
tlioiigh  a  marriage  be,  ipso  facto,  void,  yet  it  is  proper  that  it  be 
declared  void  by  a  judicial  decision  of  a  proper  tribunal. 

Where  a  marriage  has  been  annulled  by  a  judicial  decree  upon 
the  ground  that  when  it  was  contracted  the  husband  had  a  former 
wife  living,  who  had  absented  herself  for  more  than  five  successive 
years  immediately  preceding  the  second  marriage,  without  being 
known  by  him  to  be  living,  although  until  it  was  so  annulled  it 
was  voidable  only  and  not  void,  and  the  cohabitation  of  the  parties 
was  not  adulterous,  and  although  both  parties  entered  into  the 
marriage  in  entire  good  faith,  yet  the  wife  is  not  entitled  to  dower 
in  the  real  estate  owned  by  her  husband  at  the  date  of  the  decree, 
Price  v.  Price,  124  IST.  Y.  589,  distinguishing  Wcdt  v.  Wait,  4 
N.  Y.  95 ;  Jones  v.  Zoller,  29  Hun,  551,  32  Hun,  280,  37  Hun, 
228,  104  ]Sr.  Y.  218 ;  Brower  v.  Bowers,  1  Abb.  Ct.  App.  Dec. 
214;  Oriffin  v.  Banks,  37  IST.  Y.  621,  reversing  Price  v.  Price,  33- 
Hun,  76. 

Although  after  the  first  wife  is  discovered  to  be  living,  con- 
tinued cohabitation  under  a  second  marriage  contracted  under  the 
provisions  of  2  Eevised  Statutes,  139,  §  6,  8th  ed.,  vol.  4,  p.  2596, 
providing  that  a  second  marriage  contracted  in  good  faith,  where 
the  former  husband  or  wife  has  absented  himself  or  herself  for 
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five  successive  years,  without  being  known  to  the  other  party 
to  be  living,  shall  be  void  only  from  the  time  its  nullity  shall  be 
decreed,  will  furnish  to  the  first  wife  no  ground  for  divorce  until 
the  second  marriage  is  annulled,  yet  such  cohabitation  is  improper 
upon  moral  grounds,  and  where  it  has  been  indulged  in,  neither 
party  upon  the  annulment  of  the  second  marriage  can  be  regarded 
as  an  innocent  party,  entitled  to  the  custody  of  the  children,  but  in 
such  case  the  court  may  award  their  custody  to  either  parent  as  the 
interest  of  the  children  requires.  Scuff  or  d  v.  Safford,  31  Abb. 
N.  C.  73. 

Where  a  woman  did  not  obtain  a  divorce  from  her  first  hus- 
band until  a  month  after  she  married  again,  the  second  marriage 
will  be  annulled  where  the  second  husband  had  no  knowledge  of 
the  first  marriage  or  tmderstood  that  a  divorce  had  been  procured, 
and  there  is  no  issue  of  the  second  marriage.  McCarron  v.  Mc- 
Carron,  26  Misc.  158,  56  Supp.  745. 

Complaint  —  Former  Hasband  Living. 

SUPREME    COURT  —  Ulstee    County. 


WILLIAM  H.   STEWART 

agst. 

ANNIE  STEWART. 


The  complaint  of  the  above  plaintiff  respectfully  shows  to  this 
court  that  the  above  plaintiff  married  the  above  defendant  at  the  city 
of  Kingston,  Ulster  county,  New  York,  on  the  2d  day  of  July,  1899 ; 
that  both  the  said  plaintiff  and  defendant  were  then  inhabitants  and 
residents  of  said  county  of  Ulster,  and  the  said  plaintiff  has  ever 
since  been  and  is  now  an  inhabitant  and  resident  of  said  county ;  that 
the  said  plaintiff  and  defendant  lived  together  as  husband  and  wife 
from  the  time  of  said  marriage  down  to  sometime  in  the  spring  of 
the  year  1902,  at  and  in  the  county  of  Ulster;  that  the  issue  of  said 
marriage  of  the  said  plaintiff  and  defendant  were  two  children,  Wil- 
liam H.  Stewart,  born  April  13,  1901,  and  now  living  with  his  grand- 
father at  Hurley,  Ulster  county,  and  Frederick  Stewart,  born  Decem- 
ber 26,  1902,  and  now  deceased;  that  prior  to  the  marriage  of  the 
said  defendant  to  this  plaintiff  the  said  defendant  had  been  the  wife  of 
one  Charles  Tate  and  had,  as  this  plaintiff  is  informed  and  believes, 
commenced  proceedings  in  the  High  Court  of  Justice  in  England,  to 
procure  a  divorce  from  said  Charles  Tate,  and  that  such  proceedings 
had  been  had  in  said  action  that  a  decree  had  been  entered  in  said 
action. 

(Here  insert  decree  or  statement  of  contents.) 
The  complaint  further  shows  that  the  said  plaintiff  supposed  at 
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the  time  of  his  said  marriage  with  the  defendant,  that  the  defendant 
was  fully  divorced  from  her  former  marriage  and  could  legally  enter 
into  the  marriage  relation  with  this  plaintiif,  and  the  said  plaintiff  is 
informed  that  the  said  defendant  then  supposed  that  she  had  been 
fully  divorced  from  her  former  marriage  and  could  legally  enter  into 
the  marriage  relation  with  this  plaintiff;  that  the  plaintiff  and  de- 
fendant lived  together  as  husband  and  wife,  plaintiff  supposing  him- 
self to  have  been  legally  married  to  her,  until  the  spring  of  1903 ;  and 
this  plaintiff  is  informed  and  believes  that  the  said  defendant  lived 
with  the  plaintiff,  as  his  wife,  supposing  herself  to  be  his  lawful  wife, 
until  the  spring  of  1903,  when  she  received  letters  from  England 
advising  her  that  her  said  divorce  from  said  Charles  Tate  had  not 
become  absolute  at  the  time  of  her  said  marriage  to  this  plaintiff,  and 
she,  therefore,  then  first  knew  that  there  was  any  question  as  to  this 
plaintiff's  marriage  with  the  said  defendant  being  lawful;  the  com- 
plaint further  shows  that  in  the  spring  of  1903  the  said  defendant 
informed  this  plaiutiff  that  there  was  some  question  as  to  the  legality 
of  their  said  marriage  by  reason  of  her  divorce  from  Charles  Tate  not 
having  become  absolute  at  the  time  of  such  marriage,  and  suggesting 
that  they  be  remarried;  that  this  plaintiff,  not  understanding  such 
statement  and  not  then  believing  the  same,  refused  to  enter  into  such 
remarriage,  and  that  they  then  separated  and  have  not  since  lived 
together  as  man  and  wife;  that  this  plaintiff  and  said  defendant  have 
not  lived  or  cohabited  together  as  man  and  wife  since  this  plaintiff 
learned  of  and  heard  that  there  was  any  question  as  to  the  legality  of 
said  marriage ;  that  the  said  child,  William  Henry  Stewart,  has,  since 
such  separation,  been  under  the  care  and  control  of  this  plaintiff; 
that  soon  after  said  separation  the  said  defendant  removed  to  the 
Province  of  Ontario,  Canada,  and  has  since  continued  to  reside  there; 
that,  as  this  plaintiff  is  informed  and  believes,  the  said  defendant,  on 
September  30,  1904,  at  South  Hampton,  Province  of  Ontario,  married 
one  Isaac  Aves,  and  has  since  continued  to  live  and  cohabit  with  him 
as  his  wife  at  Burgoin  and  Stratford,  in  said  Province  of  Ontario, 
until  August,  1886;  that  said  defendant  committed  adultery  with  the 
said  Isaac  Aves  at  various  times,  between  the  said  30th  day  of  Sep- 
tember, 1904,  and  August,  1906,  at  the  places  above  named,  and  at 
the  house  and  residence  of  the  said  Aves,  and  lived  with  him  in 
adulterous  intercourse;  that  such  adultery  was  committed  without 
the  connivance,  privity  or  procurement  of  this  plaintiff;  that  five 
years  have  not  elapsed  since  the  plaintiff  discovered  the  fact  of  such 
adultery,  or  since  the  commencement  of  such  adulterous  intercourse 
was  discovered  by  this  plaintiff,  and  that  the  plaintiff  has  not  volun- 
tarily cohabited  with  the  defendant  since  such  discovery  or  siace 
such  adultery  as  aforesaid : 

Wherefore,  the  said  plaintiff  demands  the  Judgment  of  this  court : 

First,  whether  or  not  this  plaintiff  and  the  said  defendant  ever 
became  husband  and  wife; 

Second.  If  the  court  finds  they  did  become  husband  and  wife, 
then  this  plaintiff  demands  judgment  that  the  bonds  of  matrimony 
between  this  plaintiff  and  said  defendant  be  dissolved; 

Third.  That  the  custody  of  the  said  child,  William  Henry  Stewart, 
be  awarded  to  this  plaintiff.  K.  BEENAED, 

Plaintiff's  Attorney. 
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ARTICLE  IV. 

WHEN  ANinrLLED  FOB  IDIOCY  OE  LUNACY. 
§  1746.   Id.;  when  party  was  an  idiot,  993. 
I  1747.  Id.;  when  party  was  a  lunatic,  993. 
§  1748.  Action  by  next  friend  of  idiot  or  lunatic,  993. 
§  1749.  Issue  J  when  entitled  to  succeed,  etc.,  993. 
§  1755.   How  next  friend  of  infant,  lunatic,  etc.,  allowed  to  sue,  etc.,  993 

§   1746.   Id.;  wliere  party  was  an  idiot. 

An  action  to  annul  a  marriage,  on  the  gi-ound  that  one  of  the  parties  thereto 
was  an  idiot,  may  be  maintained,  at  any  time  during  the  lifetime  of  either 
party,  by  any  relative  of  the  idiot,  who  has  an  interest  to  avoid  the  marriage. 

§   1747.   Id.;  wbere  party  was  a  Innatic. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties  thereto 
was  a  lunatic,  may  be  maintained,  at  any  time  during  the  continuance  of  the 
lunacy,  or,  after  the  death  of  the  lunatic,  in  that  condition,  and  during  the  life 
of  the  other  party  to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind;  but  in  that  case  the 
marriage  should  not  be  annulled,  if  it  appears  that  the  parties  freely  co- 
habited as  husband  and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

§   1748.   Action  by  next  friend  of  idiot  or  Innatic. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to  annul  the 
marriage,  as  prescribed  in  either  of  the  last  two  sections,  the  court  may 
allow  an  action  for  that  purpose  to  be  maintained,  at  any  time  during  the 
lifetime  of  both  the  parties  to  the  marriage,  by  any  person  as  the  next  friend 
of  the  idiot  or  lunatic.  But  this  section  does  not  apply,  where  the  marriage 
might  have  been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

See  Montgomery  v.  Montgomery,  3  Barb.  Ch.  132. 

§   1749.   Issne;  Trhen  entitled  to  sncceed,  etc. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the  idiocy  or  lunacy 
of  one  of  its  parents,  is  deemed,  for  all  purposes,  the  legitimate  child  of  the 
parent  who  is  of  sound  mind.  A  child  of  a,  marriage,  which  is  annulled  on 
the  ground  that  one  or  both  of  the  parties  had  not  attained  the  age  of  legal 
consent,  is  deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

§  1755.  How  next  friend  of  infant,  Innatic,  etc.,  allo^tred  to 
sue,  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next  friend  of 
an  infant  as  prescribed  in  section  1744  of  this  act,  or  as  the  next  friend  of 
an  idiot  or  lunatic,  as  prescribed  in  section  1748  of  this  act,  may  be  granted 
by  the  court,  in  its  discretion,  without  notice,  or  upon  notice  to  such  persons 
and  in  such  a  manner,  as  it  deems  proper.  A  motion  to  vacate  such  an  order 
must  be  made  at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead, 
out  of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise ;  or  unless 
he  expressly  directs  it  to  be  heard  at  a  term  held  by  another  judge.  But 
where  such  an  order  has  been  granted,  the  court,  to  which  application  for  final 
judgment  is  made,  may  dismiss  the  complaint,  if  justice  so  requires,  although 
in  a  like  case,  the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to 
judgment. 

Actions,  Vol.  1  —  63 
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An  insane  person,  or  one  so  deranged  as  not  to  understand  the 
ordinary  affairs  of  life,  is  incompetent  to  marry.  Without  mental 
capacity  to  give  consent  there  can  be  no  valid  marriage.  The 
party  must,  however,  be  insane  at  the  time  of  the  contract  or  cere- 
mony, otherwise  it  will  be  held  valid.  If  the  person  was  only 
temporarily  insane,  and  afterward,  during  a  lucid  interval,  con- 
sents to  the  union,  the  marriage  will  be  confirmed  and  valid. 
Lloyd  on  Divorce,  21.  Marriage  was  decreed  void  because  party 
was  insane  at  time  of  marriage,  in  Wrightman  v.  Wrightman,  4 
Johns.  Ch.  343.  See  authorities  there  cited.  The  insanity  of  a 
plaintiff  at  the  time  of  the  commencement  of  an  action  for  divorce 
is  not  an  issuable  fact.    Appleton  v.  Warner,  51  Barb.  270. 

In  an  action  to  annul  a  marriage  on  the  ground  of  the  lunacy 
of  the  husband,  it  appeared  that  two  days  after  the  marriage  an 
inquisition  was  found,  declaring  the  husband  to  be  of  unsound 
mind,  and  that  he  had  been  for  six  months  previous;  the  wife 
at  the  time  of  the  marriage  had  notice  of  the  pendency  of  the 
proceedings  in  lunacy.  Held,  that  such  finding  was  only  pre- 
sumptive evidence  of  insanity  previous  to  the  marriage,  and  the 
court  in  the  action  having  found  the  husband  of  sound  mind  at 
the  time  of  the  marriage,  which  finding  was  affirmed  at  General 
Term,  it  was  conclusive  on  appeal  to  the  Court  of  Appeals.  The 
presumption  is  always  one  of  sanity.  Banker  v.  Banker,  63  N.  Y. 
409. 

To  maintain  an  action  to  annul  a  marriage  on  the  ground  that 
defendant  is  a  lunatic,  it  must  appear  that  such  cause  existed  at 
the  time  of  the  marriage.  Forman  v.  Forman,  53  St.  Rep.  639, 
24  Supp.  117. 

In  an  action  by  a  relative  of  a  wife  to  annul  her  marriage  on 
the  ground  that  at  the  time  of  the  contract  she  was  a  lunatic,  and 
that  the  marriage  was  procured  by  fraud,  the  wife  is  a  necessary 
party,  and  it  is  error  to  deny  her  application  to  intervene.  Cod- 
dington  v.  Lanier,  75  App.  Div.  532,  78  Supp.  276. 

ARTICLE  V. 

WHEN  VOIDABLE   FOB  FOE-CE,   DURESS,   OR   FRAUD. 

§   T750.  Action  on  the  ground  of  force,  fraud,  etc.^  994- 

§  1 75 1.  Custody,  maintenance,  etc.,  of  issue  of  stick  a  marriage,  995. 

§    1750.    Action  on  tlie  gronnd  of  force,  fraud,  etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent  of  one  of  the 
parties  thereto  was  obtained  by  force,  duress,  or  fraud,  may  be  maintained,  at 
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any  time,  by  the  party  whose  consent  was  so  obtained.  Such  an  action  may 
also  be  maintained,  during  the  lifetime  of  the  other  party,  by  the  parent  or  the 
guardian  of  the  person  of  the  party,  whose  consent  was  so  obtained,  or  by  any 
relative  of  that  party,  who  has  an  interest  to  avoid  the  marriage.  But  a  mar- 
riage shall  not  be  annulled  on  the  ground  of  force  or  duress,  if  it  appears  that, 
at  any  time  before  the  commencement  of  the  action,  the  parties  thereto  volun- 
tarily cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud,  if  it  appears 
that,  at  any  time  before  the  commencement  thereof,  the  parties  voluntarily 
cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the  facts  constituting 
the  fraud. 

§   1751.    Cnstody,  maintenance,  etc.,  of  issne  of  snch  a  marriage. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the  custody  of 
the  children  of  a  marriage,  which  is  annulled  on  the  ground  of  force,  duress,  or 
fraud,  to  the  innocent  parent,  unless  it  appears  that  the  latter  is  unfit,  for  any 
reason,  to  have  the  custody  of  one  or  more  of  the  children,  in  which  case  the 
court  must  give  such  directions  relating  thereto  as  the  interests  of  the  child 
or  children  require.  The  judgment  inay  make  provision  for  the  education 
and  maintenance  of  the  children  out  of  the  property  of  the  guilty  parent. 

The  jurisdiction  of  the  court  to  annul  a  marriage  on  the  ground 
of  fraud  is  not  derived  from  statute,  but  arises  from  inherent 
jurisdiction  of  the  Court  of  Chancery  to  set  aside  any  contract 
into  which  one  of  the  parties  has  been  induced  to  enter  by  fraud. 
The  fraud,,  to  induce  a  court  to  set  aside  a  contract  of  marriage, 
is  different  from  that  which  would  be  sufficient  in  ordinary  cases, 
and  no  fraud  will  avoid  a  marriage  which  does  not  go  to  the  very 
essence  of  the  contract,  and  is  not  in  its  nature  such  a  thing  as 
would  prevent  the  party  either  from  entering  into  .the  marriage 
relation  or  as,  after  the  party  has  entered  into  the  relation,  would 
preclude  him  or  her  from  the  performance  of  the  duties  which  the 
law  and  custom  imposes  upon  a  party  to  such  a  contract.  The  fact 
that  a  husband  supposed  that  his  wife  had  not,  at  the  time  when 
he  married  her,  ever  been  married,  when  she  had  formerly  been 
married  to  a  person  from  whom  she  procured  a  valid  divorce,  is 
insufficient  to  support  an  action  to  annul  a  marriage.  Fish  v. 
Fish,  6  App.  Div.  432,  39  Supp.  537. 

While  marriage  contracts  are  based  upon  considerations  peculiar 
to  themselves  and  public  policy  is  concerned  with  the  regulation  of 
the  family  relation,  nevertheless  the  law  of  this  State  considers 
marriage  in  no  other  light  than  that  of  a  civil  contract,  requiring 
for  its  validity  that  full  and  free  consent  which  is  the  essence 
of  all  ordinary  contracts;  every  misrepresentation  of  a  material 
fact  made  with  the  intention  to  induce  another  to  enter  into  an 
agreement  and  without  which  he  would  not  have  done  so,  justifies 
the  court  in  vacating  the  agreement,  and  there  is  no  valid  reason 
for  excepting  the  marriage  contract  from  the  general  rule. 
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Where  in  an  action  for  the  annulment  of  a  marriage  it  appears 
that  the  consent  of  the  plaintiff  to  marry  the  defendant  was  ob- 
tained by  a  fraudulent  representation  and  stratagem  causing  him 
to  believe  that  he  was  the  father  of  her  child,  and  that  but  for 
the  fraud  he  would  not  have  consented  to  the  marriage,  such  mis- 
representation must  be  deemed  of  a  material  nature,  and  under 
subdivision  4,  of  §  1743,  of  the  Code  of  Civil  Procedure,  pro- 
viding that  a  marriage  may  be  annulled  when  the  consent  of  one 
of  the  parties  is  obtained  by  force,  duress  or  fraud,  the  court  may 
properly  annul  the  marriage  if  it  appears  that  the  plaintiff  has  not, 
with  full  knowledge  of  the  facts  constituting  the  fraud,  voluntarily 
cohabited  with  the  defendant  before  the  commencement  of  the 
action,  di  Lorenzo  v.  di  Lorenzo,  174  'N.  Y.  467,  reversing  71 
App.  Div.  609,  75  Supp.  878.  The  opinion,  71  App.  Div.,  collates 
authorities  on  the  subject. 

A  marriage  will  not  be  annulled  on  the  ground  that  plaintiff 
was  induced  to  contract  it  by  reason  of  a  false  representation  that 
defendant  was  pregnant  by  him.  Tait  v.  Taii,  3  Misc.  218,  52 
St.  Eep.  645,  23  Supp.  597. 

Where  it  appears  that  the  plaintiff  in  an  undefended  action  to 
annul  a  marriage  for  fraud,  by  reason  of  defendant's  giving  birth 
to  a  child  one  month  after  marriage,  married  defendant  with  full 
knowledge  of  her  advanced  state  of  pregnancy,  and  there  is  no 
proof  of  any  deception  on  the  part  of  defendant,  inducing  plaintiff 
to  marry  her,  and  the  only  testimony  as  to  the  birth  of  any  child 
at  all  is  that  of  plaintiff  himself,  the  testimony  does  not  warrant 
a  judgment  in  his  favor.  Bange  v.  Bange,  46  Misc.  196,  94 
Supp.  8. 

Marriage  with  the  mother  of  a  bastard,  obtained  on  the  wife's 
statement  that  he  was  the  father  of  the  child,  when  she  knew  that 
it  was  impossible,  is  ground  for  adjudging  the  marriage  void  — 
the  child  had  subsequently  been  born  and  was  colored.  Scott  v. 
Shufeldt,  5  Paige,  43.  Marriage  set  aside  for  fraud  and  legal 
incapacity.  Perry  v.  Perry,  2  Paige,  501.  The  fraud  referred 
to  is  not  one  as  to  the  character  or  property  of  the  defendant. 
Klein  v.  Wolfsohn,  1  Abb.  IST.  C.  134.  But  a  marriage  procured 
by  deception  as  to  the  health  and  marriageble  condition  of  de- 
fendant was  declared  void.  Meyer  v.  Meyer,  41  How.  311. 
Where  it  appeared  that  the  consent  of  a  minor  female  was  ob- 
tained by  fraud,  a  sentence  of  nullity  was  pronounced  at  the  suit 
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of  the  mother,  both  husband  and  wife  having  been  made  parties. 
Sloan  V.  Kane,  10  How.  66. 

An  action  will  lie  to  annul  a  marriage  on  the  ground  that  de- 
fendant at  the  time  of  its  celebration  was  afflicted  with  a  chronic 
and  contagious  disease,  which  he  concealed  from  plaintiff,  not- 
withstanding that  at  the  time  of  the  trial  he  had  practically  re- 
covered therefrom.  Svenson  v.  Svenson,  178  IsT.  T.  54,  reversing 
78  App.  Div.  536,  79  Supp.  657. 

Where  in  reliance  upon  defendant's  statement  that  he  was  in 
good  health  the  minor  daughter  of  plaintiff  entered  into  marriage 
with  him,  when  in  fact  he  was  afflicted  with  a  chronic  and  con- 
tagious venereal  disease  which  she  contracted  from  him  and  which 
endangered  her  life,  held  that  she  was  entitled  to  an  annulment 
of  the  marriage  as  procured  by  fraud,  he  being  physically  unable 
to  discharge  the  marital  functions.  Anonymous,  21  Misc.  765,  49 
Supp.  331. 

While  a  belief  in  spiritualism  is  not  per  se  sufficient  cause  for 
setting  aside  a  marriage  and  conveyance  of  property,  yet  where  a 
shrewd,  designing,  lewd  and  unchaste  woman,  in  middle  age, 
knowing  that  an  old  man  was  deaf  and  living  in  seclusion  and  is 
a  firm  believer  in  spiritualism,  takes  advantage  of  such  belief, 
seeks  his  acquaintance,  pretends  to  be  a  medium  and  to  receive 
communications  from  spirits  commanding  that  they  marry  and  that 
the  old  man  convey  to  her  valuable  property,  claims  to  be  a  clair- 
voyant physician  and  to  be  able  to  cure  deafness,  and  by  other 
fraudulent  devises  induces  the  old  man  to  marry  her  and  to  con- 
vey to  her  the  property,  the  marriage  will  be  annulled  and  the 
conveyance  set  aside  as  procured  by  fraud  and  undue  influence. 
Hides  v.  Hides,  65  How.  Pr.  17,  1  N.  Y.  Anno.  Cases,  383. 

A  suit  to  annul  a  marriage  upon  the  ground  of  fraud  could  not 
be  maintained  after  six  years,  before  the  Kevised  Statutes. 
Montgomery  v.  Montgomery,  3  Barb.  Ch.  132.  But  see  §  1750. 
But  the  suit  cannot  be  maintained  upon  the  mere  admission  of 
the  defendant.  3  Barb.  Ch.  132,  supra.  The  man's  ignorance  of 
the  woman's  pregnancy  at  the  time  of  marrying,  without  positive 
concealment  by  her,  is  not  a  ground  for  annulling  the  marriage. 
Barfh  v.  BaHh,  5  Law  Bull.  87.  A  husband  is  not  entitled  to  a 
decree  of  nuUity.upon  the  ground  that  the  former  husband  of  his 
wife  obtained  a  divorce  from  her  by  collusion,  and  that  the  plaintiff 
married  her  on  the  faith  of  the  representation  that  she  had  pro- 
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cured  a  valid  divorce  from  her  former  husband.  Kinnier  v. 
Kinnier,  53  Barb.  454.  In  an  action  to  annul  a  marriage  on  the 
ground  that  plaintiff's  former  wife  was  living,  it  is  no  defence  that 
representations  were  made  to  him  that  he  had  a  legal  right  to 
marry,  but  it  is  a  good  defence  that  the  former  wife  was  not  living 
at  the  time  of  suit  brought.  Price  v.  Price,  2  T.  &  C.  659. 
Representations  that  a  former  wife  was  dead,  when,  in  fact,  she 
was  living,  but  her  husband  had  been  divorced  from  her,  is  held 
in  Clarice  v.  Clarke,  11  Abb.  228,  not  to  constitute  such  fraud  as 
to  be  a  ground  for  declaring  his  second  marriage  void.  But  see 
Blossom  V.  Barrett,  37  IST.  Y.  434,  where  it  was  held  that  a  defend- 
ant, who  has,  by  false  representations,  procured  a  marriage  be- 
tween plaintiff  and  himself,  when,  by  law,  he  was  not  competent  to 
enter  into  the  marriage  contract,  is  liable  to  her  in  damages,  and 
that  where  by  statute  such  marriage  is  void,  the  plaintiff  may  main- 
tain an  action  against  such  fraudulent  husband  without  first  pro- 
curing a  formal  annulment  of  the  contract.  A  husband  cannot 
allege,  as  a  ground  for  annulling  his  marriage,  that  his  wife  made 
false  representations  to  him,  whereby  he  was  induced  to  marry  her, 
when  he  otherwise  would  not  have  done  so,  when,  during  cohab- 
itation, he  discovered  the  falsity  of  such  representations,  yet  con- 
tinued to  cohabit  with  her  two  years  after  such  discovery.  Muller 
V.  Muller,  21  Week.  Dig.  287. 

False  representations  to  a  school  girl  fifteen  years  of  age,  in- 
ducing her  to  consent  to  a  marriage  ceremony;  to  the  effect  that 
her  parents  knew  of  the  purpose,  and  would  not  object;  that  she 
need  not  live  with  him  for  several  years,  but  the  ceremony  could 
be  kept  secret,  she,  by  reason  of  immaturity  or  mental  weakness, 
not  understanding  the  nature  of  the  contract,  are  sufficient  grounds 
for  declaring  the  marriage  void.     Moot  v.  Moot,  37  Hun,  288. 

Where  plaintiff  was  married  to  defendant,  who  at  the  time  was 
a  young  man  enjoying  a  good  reputation,  an  investigation  made 
prior  to  the  marriage  disclosed  nothing  against  his  character,  and 
was  arrested  a  few  months  after  a  marriage  for  obtaining  money 
under  false  pretences,  and  it  appeared  that  plaintiff  left  him  on 
learning  some  of  these  facts  and  did  not  thereafter  cohabit  with 
him,  held  that  the  circumstances  constituted  a  fraud  on  plaintiff 
by  defendant  in  procuring  her  consent  to  the  marriage  within  the 
meaning  of  subd.  4  of  §  1743,  and  that  the  marriage  should  be 
annulled  upon  that  ground.  Kin^  v.  Brewer,  8  Misc.  587,  60  St. 
Eep.  692,  29  Supp.  1114,  31  Abb.  K  C.  325. 
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In  an  action  to  annul  a  marriage  on  the  ground  that  a  divorce 
procured  by  defendant  from  a  former  wife  was  void,  it  appeared 
that  the  decree  of  divorce  was  granted  in  Massachusetts  where  the 
former  marriage  was  not  contracted,  where  the  defendant  was  not 
domiciled,  nor  served  with  process  there  or  appeared ;  held,  decree 
based  on  service  by  publication  was  void  in  New  York  and  the 
second  marriage  should  be  annulled ;  held,  however,  that  the  decree 
could  not  be  impeached  for  fraud  for  proceeding  upon  a  ground 
not  recognized  here,  nor  for  error  in  deciding  that  the  plaintiff 
in  the  action  was  a  resident  of  Massachusetts.  Dmis  v.  Davis, 
2  Misc.  549,  51  St.  Eep.  509,  22  Supp.  191. 

A  judgment  annulling  a  marriage  on  the  ground  of  duress  of 
the  husband  by  threats  of  the  wife's  brother,  and  fear  of  violence 
at  the  hands  of  her  father,  was  affirmed  in  Anderson  v.  Anderson, 
V4  Hun,  56,  57  St.  Eep.  868,  26  Supp.  492,  147  IsT.  Y.  719. 

The  fact  concealed  from  a  husband  that  the  wife  before  mar- 
riage had  given  birth  to  an  illegitimate  child  does  not,  in  itself, 
constitute  such  fraud  as  will  authorize  an  annulment  of  the  mar- 
riage.   Shrady  v.  Logan,  17  Misc.  329,  40  Supp.  1010. 

A  representation  by  a  woman  that  she  is  a  maiden,  when  in  fact, 
she  is  a  widow  or  divorced  with  legal  capacity  to  marry,  is  not 
such  a  fraud  as  to  authorize  the  annulment  of  the  marriage.  Fish 
V.  Fislc,  12  Misc.  466,  34  Supp.  33,  67  St.  Eep.  834,  25  Civ.  Pro. 
E.  38 ;  s.  c,  1  ]Sr.  Y.  Anno.  Cases,  380 ;  s.  c,  6  App.  Div.  432,  39 
Supp.  537. 

Where  defendant  by  fraudulently  representing  himself  as  an 
honest  industrious  man,  induced  plaintiff,  a  young  woman,  to 
marry  him,  when  he  was,  in  fact,  a  notorious  and  professional  thief 
and  since  committed  to  prison,  was  held  ground  for  annulling  the 
marriage  for  fraud.    Keyes  v.  Keyes,  6  Misc.  355,  26  Supp.  910. 

The  marriage  of  an  uncle  and  niece  before  such  marriages  were 
made  incestuous  and  void  by  statute,  will  not  be  annulled,  when 
the  wife  was  not  under  any  disability  at  the  time  of  marriage,  and 
there  was  no  fraud  or  concealment  of  the  relationship,  and  she 
voluntarily  cohabited  with  her  husband,  and  has  had  two  children. 

At  common  law  the  marriage  of  uncle  and  nice  was  not  incest- 
uous and  void,  and  the  statute  making  it  so  is  not  retroactive. 
Otherwise  the  statute  would  be  unconstitutional  as  impairing  the 
obligations  of  contracts. 

Nor  does  §  302  of  the  Penal  Code,  declaring  incest  a  crime, 
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apply  to  such  marriage.     Weisherg  v.  Weisberg,  112  App.  Div. 
231,  98  Supp.  260. 

The  concealment  by  the  husband  of  illicit  relations  with  a 
woman,  and  having  children  by  her,  prior  to  his  marriage  to 
another,  affords  no  ground  for  the  annulment  of  the  marriage 
under  subdiv.  4,  §  1743,  as  it  does  not  affect  the  essentials  of 
the  contract  of  marriage,  that  the  party  is  competent  to  carry 
out  the  contract,  and  to  fulfil  the  obligations  of  that  contract. 
Olean  v.  Glean,  70  App.  Div.  576,  75  Supp.  622,  10  Anno.  Cases, 
473.  The  latter  report  containing  a  note  on  annulment  of  mar- 
riage, supplementing  note  on  the  same  subject  in  1  Anno.  Cases, 
382. 

A  marriage  may  be  annulled  on  the  ground  of  fraud,  where  the 
wife,  previous  to  the  marriage,  in  response  to  an  inquiry  on  the 
subject  by  her  prospective  husband,  said  that  she  was  physically 
and  mentally  capable  of  being  a  wife,  but  did  not  know  for  cer- 
tain whether  she  would  be  able  to  bear  children,  and  suppressed 
the  fact  that  her  ovaries  had  been  removed  by  a  surgical  operation. 
Wendel  v.  Wendel,  30  App.  Div.  447,  52  Supp.  72,  reversing  22 
Misc.  152,  49  Supp.  375. 

One  who,  in  the  belief  that  a  woman  is  virtuous,  is  induced 
to  marry  her  by  the  false  representation  of  a  third  party,  by  whom 
she  is  at  the  time  pregnant,  may  maintain  an  action  for  damages 
against  the  wrongdoer  upon  the  broad  ground  of  the  loss  of  con- 
sortium, to  which  the  husband  is  entitled  and  of  which,  by  the 
fraud  complained  of,  he  has  been  deprived.  Kujek  v.  Ooldman, 
150  ]Sr.  Y.  176,  affirming  9  Misc.  34,  29  Supp.  294. 

Where  a  judgment  has  been  rendered  in  the  State  of  New  York 
annulling  a  marriage,  the  courts  of  such  State  may  entertain  a 
suit  to  set  it  aside  on  the  ground  of  fraud,  and  a  summons  therein 
may  be  served  by  publication  upoij  the  non-resident  husband. 
Everett  v.  Everett,  22  App.  Div.  473,  47  Supp.  994. 

A  mother  will,  as  an  amicus  curioe,  be  permitted  to  attack  a 
decree  annulling,  for  fraud,  the  marriage  of  her  infant  daughter 
where  it  is  shown  to  the  court  that  the  decree  was  procured  by 
collusion  between  the  infant  and  her  husband. 

A  marriage  cannot  be  annulled  upon  the  confession  of  the  de- 
fendant alone  and  the  fact  that  the  plaintiff  was  permitted  by 
the  referee  to  confirm  the  confession  does  not  alter  the  rule  or 
corroborate  the  confession. 
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A  marriage  cannot  be  annulled  for  fraud  where  the  parties 
after  the  commencement  of  the  action  voluntarily  cohabited  as 
husband  and  wife,  with  full  knowledge  of  the  facts  constituting 
the  fraud.    Steimer  v.  Sieimer,  37  Misc.  26,  74  Supp.  714. 

Complaint  Alleging  Fraud  and  Duress. 
SUPREME  COURT  — Kings  Countt. 


EDWARD  A.  ANDERSON 

agst. 

ANNA  ANDERSON. 
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The  complaint  of  the  plaintiff  respectfully  shows  to  this  court : 

1.  That  on  the  18th  day  of  October,  1903,  at  the  city  of  Brooklyn, 
the  defendant  was  married  to  the  plaintifE  by  the  Rev.  Father  Guerin. 

2.  That  the  consent  of  the  plaintifE  was  obtained  to  the  said  mar- 
riage by  force  and  duress  in  that  said  plaintiff  was  made  to  believe 
that  if  he  did  not  marry  the  said  defendant,  the  brother  of  said 
defendant  would  shoot  and  kill  him,  the  said  plaintiff,  and  that  seri- 
ous violence  would  be  committed  upon  him  by  defendant's  father, 
and  the  said  defendant's  brother  threatened  to  kill  said  plaintiff  if 
he  did  not  marry  the  defendant,  which  threats  were  made  with  the 
knowledge  and  concurrence  of  the  defendant.  That  in  the  fear  that 
said  threats  would  be  carried  out  and  that  plaintiff  would  be  killed 
or  grievously  wounded  and  hurt  if  he  did  not,  the  said  plaintiff  mar- 
ried the  defendant  to  avoid  such  hurt  or  death. 

3.  Said  plaintiff  and  defendant  have  never  since  the  said  marriage 
cohabited  together  as  husband  and  wife. 

Wherefore  said  plaintiff  demands  judgment  that  the  aforesaid  mar- 
riage be  annulled  and  declared  void,  and  that  each  of  the  parties  be 
freed  from  the  obligations  thereof  and  for  such  other  relief  as  may 
be  just. 

CHAS.  J.  PATTERSON, 

Plaintiff's  Attorney. 

AETICLE  VI. 

ACTION  an  GBOUND  OF  PHYSICAL  INCAPACITY.      §  1752. 

§  1752.  [Am'd,  1895.]  Action  on  the  gronnd  of  physical  in- 
capacity. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties  was 
physically  incapable  of  entering  into  the  marriage  state,  may  be  maintained  by 
the  injured  party  against  the  party  whose  incapacity  is  alleged;  or  such  an 
action  may  be  maintained  by  the  party  who  was  incapable  against  the  other 
party,  provided  the  incapable  party  was  unaware  of  the  incapacity  at  the 
time  of  marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was  incurable. 
Such  an  action  must  be  commenced  before  five  years  have  expired  since  the 
marriage. 
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A  marriage  will  not  be  declared  void  for  impotence  of  one  of 
the  parties,  unless  such  incapacity  existed  at  the  time  of  the  mar- 
riage, and  is  incurable,  and  the  court  may  order  an  examination. 
Devanbagh  v.  Devaribagh,  5  Paige,  554.  If  there  is  reason  to 
believe  the  incapacity  can  be  removed  by  an  operation,  a  decree 
of  nullity  cannot  be  granted,  though  the  wife  refuses  to  submit 
to  the  operation.    Devaribagh  v.  Devanbagh,  6  Paige,  175. 

In  an  action  to  annul  a  marriage  on  the  ground  of  physical  dis- 
ability of  the  husband,  the  court  has  power  to  direct  and  enforce  a 
surgical  examination  of  the  defendant.  Cahn  v.  Cahn,  21  Misc. 
506,  48  Supp.  173. 

In  an  action  brought  by  a  wife  to  annul  her  marriage,  on  the 
ground  of  her  husband's  physical  incapacity,  the  court  has  power 
to  grant  an  order  requiring  the  husband  to  submit  to  a  surgical 
examination  as  to  the  matters  alleged  in  the  complaint. 

There  being  no  fixed  and  definite  procedure  laid  down  by  the 
court  or  by  any  statute  to  control  the  examination,  the  method 
to  be  adopted  must  rest  largely  in  the  judicial  discretion  of  the 
Special  Term. 

In  the  absence  of  peculiar  and  unusual  features  the  examination 
and  the  evidence  of  the  examining  surgeons  should  not  be  taken 
before  a  referee  prior  to  the  trial,  but  should  be  taken  before  the 
court  during  the  progress  of  the  trial.  Oore  v.  Gore,  103  App. 
Div.  168,  93  Supp.  396. 

In  proceedings  to  annul  a  marriage  on  the  ground  of  defendant's 
physical  incapacity,  a  motion  for  an  order  requiring  her  to  sub- 
mit to  a  physical  examination  was  properly  refused  on  condition 
that  she  waive  the  incompetency  as  witnesses  of  her  attending 
physicians  who  had  examined  her,  and  consent  to  their  testifying. 
Oeis  V.  Geis,  116  App.  Div.  362,  101  Supp.  845. 

The  court  cannot  decree  a  divorce  for  impotence  except  under 
the  statute.  Burtis  v.  Burtis,  Hopk.  557.  And  sterility  is  not  a 
ground  for  divorce.  5  Paige,  554,  supra.  In  a  suit  for  nullity  on 
ground  of  physical  incapacity,  resulting  from  disease,  a  compul- 
sory reference  cannot  be  made ;  that  only  can  be  done  under  the 
statute  when  the  incapacity  is  congenital.  Morrell  v.  Morrell,  17 
Hun,  324.     See  9  Abb.  IST.  C.  187,  for  note  on  impotency. 

In  action  for  divorce,  on  the  ground  of  adultery,  the  defendant 
cannot  interpose  the  defence  of  the  physical  incapacity  of  the 
plaintiff  to  contract  the  marriage  relation,  where  more  than  two 
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years  have  expired  from  the  solemnization  of  the  marriage  con- 
tract, and  within  which  time  the  defendant  has  brought  no  action 
against  the  plaintiff  for  a  disolution  of  the  marriage  contract  on 
that  ground.  Ori-fjin  v.  Orijjin,  23  How.  183.  This  is  a  statute 
of  limitation,  and  the  action  is  not  barred  by  the  lapse  of  two 
years,  unless  that  objection  is  set  up  in  the  answer.  Kaiser  v. 
Kaiser,  16  Hun^  602.     See,  however,  language  of  present  section. 

An  action  to  annul  a  marriage  brought  by  the  husband  on  the 
ground  of  physical  disability  of  the  wife,  held  to  have  been  prop- 
erly dismissed,  there  having  been  issue  born  of  the  marriage. 
Biley  v.  Riley,  73  Hun,  575,  57  St.  Kep.  270,  26  Supp.  164. 

It  was  held  in  Allen  v.  Allen,  8  Abb.  IST.  C.  175,  that  alimony 
and  counsel  fee  will  be  granted  to  the  wife  in  an  action  against 
her  husband,  on  the  ground  of  his  physical  incapacity  to  enter 
into  the  marriage  state,  not  following  Bartlett  v.  Bartlett,  Clark 
Ch.  322.  This  case  is  followed  by  a  very  full  and  elaborate  note 
on  divorce  for  impotence,  giving  very  fully  the  history  of  the  law, 
and  citing  numerous  authorities  both  as  to  the  law  and  the  practice. 

ARTICLE  VII. 

AlilMONY  PEJKTDEITTE  LITE. 

Alimony  and  counsel  fees  were  allowed  heretofore  in  actions 
for  nullity,  and  the  power  to  grant  them  is  one  of  the  inherent 
powers  of  the  court.  Lee,  v.  Lee,  66  How.  207;  O'Dea  v.  O'Dea, 
31  Hun,  441,  affirmed,  95  N.  Y.  667.  It  is  said  in  Isaacsohn  v. 
Isaacsohn,  3  Law  Bull.  73,  that  where  an  action  to  annul  a  mar- 
riage is  brought  by  the  husband  against  the  wife,  alimony  and 
counsel  fees  should  be  allowed,  but  not  where  the  wife  brings  the 
action.  Same  principle,  Bloodgood  v.  Bloodgood,  59  How.  42. 
Temporary  alimony  and  expenses  will  be  allowed  in  suit  for  nullity 
of  marriage  on  ground  of  impotency.  Allen  v.  Allen,  8  Abb. 
N.  C.  175.  See  Bloodgood  v.  Bloodgood,  59  How,  42,  supra,  and 
Bartlett  v.  Barttett,  Clark's  Ch.  460. 

In  a  husband's  suit  for  nullity,,  where  the  wife  on  oath  denies 
the  illegality,  she  is  entitled  to  alimony  and  counsel  fees.  North 
V.  North,  1  Barb.  Ch.  241.  In  a  husband's  suit  for  nullity  on  the 
ground  that  the  wife  had  a  previous  husband  living,  which  was 
not  denied,  alimony  and  counsel  fees  were  refused.  Appleton  v. 
Warner,  51  Barb.  270.  In  an  action  brought  by  a  husband  against 
a  wife  on  the  ground  of  former  marriage,  the  court  has  power, 
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upon  the  final  decree  in  favor  of  the  wife,  to  award  her  extra 
expenses  and  counsel  fees  beyond  the  taxable  costs.  Citing  Oer- 
mond  V.  Oermond,  1  Paige,  83 ;  Kendall  v.  Kendall,  1  Barb.  Ch. 
610 ;  Graves  v.  Graves,  2  Paige,  62 ;  Griffin  v.  Griffin,  47  N".  Y. 
134. 

Although  the  Code,  respecting  the  power  of  the  court  to  allow 
alimony,  applies  only  to  actions  for  divorce  for  causes  arising  after 
marriage,  and  not  to  actions  for  divorce  on  the  ground  of  the 
nullity  of  the  marriage  contract,  yet,  in  an  action  brought  by  the 
husband  to  have  a  marriage  declared  void  on  the  ground  that  the 
defendant  had  a  former  husband  living  at  the  time  of  such  mar- 
riage, the  power  to  allow  a  wife  alimony  and  counsel  fees  pendente 
lite  exists  independent  of  the  statute,  and  as  incident  to  the  juris- 
diction of  the  court  in  such  actions.  O'Dea  v.  O'Dea,  31  Hun, 
441,  affirmed,  95  IST.  Y.  667.  See,  contra,  Michelson  v.  Michelson, 
Abb.  Ann.  Dig.  1884,  page  5. 

In  an  action  brought  by  a  wife  against  the  husband  to  annul 
the  marriage  on  the  ground  of  fraud,  the  court  has  no  power  to 
grant  alimony  and  counsel  fees  pendente  lite  to  the  plaintiff.  Meo 
v.  Meo,  22  Abb.  IST.  C.  58,  18  St.  Eep.  270,  2  Supp.  569,  15  Civ. 
Pro.  E.  308.  Judge  O'Brien,  in  the  opinion  at  Special  Term, 
holds  that  the  provisions  for  alimony  and  counsel  fees  are  limited 
to  actions  for  divorce  and  separation,  citing  §  1769;  futher,  that 
a  distinction  was  made  under  the  Revised  Statutes  between  the 
actions  brought  by  the  wife  and  those  brought  against  the  wife 
to  set  aside  the  marriage  contract,  citing  North  v.  North,  1  Barb. 
Ch.  241,  and  Griffin  v.  Griffin,  47  1^.  Y.  134,  where  it  is  held  that 
the  wife  cannot  consistently  claim  the  husband  is  under  obligation 
to  provide  her  with  means  to  carry  on  her  suit  against  him  where 
she  denies  the  existence  of  the  marriage,  and  further  holds  that 
the  practice  of  the  courts  is  against  the  granting  of  such  alimony, 
citing  Bloodgood  v.  Bloodgood,  59  How.  42,  and  Isaacsohn  v. 
Isaacsohn,  3  Month.  Law  Bull.  73,  referring  to  Allen  v.  Allen,  not 
reported,  decided  at  Special  Term  of  the  Supreme  Court,  and 
Anyonymous,  15  Abb.  (IsT.  S.)  307,  as  holding  the  contrary  rule. 

A  note  is  appended  to  the  Meo  case,  22  Abb.  IST.  C.  58,  supra, 
calling  attention  to  the  decision  in  O'Dea  v.  O'Dea,  31  Hun, 
441,  which  was  affirmed  without  opinion  in  95  IST.  Y.  667,  sustain- 
ing a  motion  by  the  wife  for  alimony  and  counsel  fee  in  an  action 
against  her  by  her  husband  to  annul  the  marriage  on  the  ground 
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that  the  wife  had  a  former  husband  living,  and  holds,  upon  the 
authority  of  Oriifin  v.  Griffin,  47  N.  Y.  134 ;  Brinkley  v.  BrinUey, 
50  IS.  Y.  184,  that  the  power  to  grant  counsel  fee  and  alimony 
exists  independently  of  statute  and  is  not  an  incident  to  the  juris- 
diction in  actions  for  divorce  on  the  ground  of  nullity. 

An  allowance  to  defendant  in  an  action  for  the  annulment  of 
a  marriage  of  $750  for  legal  services,  where  plaintiff  was  in  receipt 
of  $20,000  a  year  income,  and  defendant  had  only  her  theatrical 
wardrobe  and  $2,800  savings,  was  held  proper.  Sirm  v.  Sinn,  3 
Misc.  598,  52  St.  Kep.  855,  23  Supp.  339,  affirmed,  140  K  Y. 
636,  without  opinion. 

In  Vincent  v.  Vincent,  16  Daly,  534,  17  Supp.  497,  citing  a 
number  of  authorities,  the  rule  in  Brinkley  v.  Brinkley,  50  I:^.  Y. 
184,  was  followed  allowing  alimony  pendente  lite  where,  although 
defendant  sought  to  avoid  the  alleged  marriage  by  claiming  his 
own  prior  marriage  to  another,  the  case  of  the  plaintiff  was  not 
shown  to  be  hopeless  on  that  issue. 

Neither  the  Revised  Statutes  nor  the  Code  authorize,  in  ex- 
press terms,  the  court  to  award  alimony  and  counsel  fees  in  an 
action  to  annul  a  marriage,  but  it  has  been  the  settled  law  under 
both  systems  of  statutory  procedure  that  the  court  has  such  power, 
where  the  action  is  brought  against  the  wife,  but  in  an  action 
brought  by  the  wife  against  her  husband  to  annul  the  marriage, 
on  the  ground  that  the  husband  was  insane  at  the  time  the  marriage 
was  contracted,  the  Supreme  Court  has  no  power,  in  the  absence 
of  express  authority  by  statute,  to  award  the  plaintiff  counsel  fee 
and  alimony  pendente  lite;  altliough  the  marriage  of  a  lunatic  is 
voidable  and  becomes  void  only  upon  a  decree  annulling  the  mar- 
riage, the  status  of  the  parties  established  by  the  decree  of  nullity 
necessarily  relates  back  to  the  contract  of  marriage,  and,  therefore, 
under  the  rule  that  he  who  elects  to  rescind  a  contract  can  claim 
nothing  under  it,  the  plaintiff  cannot  insist  that  she  is  entitled  to 
all  the  rights  of  a  wife  under  a  valid  marriage  until  the  time  a 
decree  is  rendered.  Jones  v.  Brinsmade,  183  E".  Y.  258,  reversing 
104  App.  Div.  619,  93  Supp.  674. 

In  an  action  brought  by  a  wife  against  her  husband  to  annul 
the  marriage  on  the  ground  of  the  husband's  impotency,  the  court 
has  power  to  grant  an  order  directing  the  husband  to  pay  the  wife 
an  allowance  for  counsel  fees  and  expenses  to  enable  her  to  pre- 
pare for  the  trial  of  the  action. 
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Where  one  of  the  parties  to  a  marriage  is  impotent,  the  marriage 
is  not  void  ab  initio,  but  is  merely  voidable  at  the  election  of  the 
other  party. 

Until  the  entry  of  a  decree  annulling  the  marriage  such  mar- 
riage continues  to  be  a  valid  contract,  and  imposes  upon  both 
parties  thereto  the  marital  obligations,  among  vi^hich  is  the  obliga- 
tion of  the  husband  to  provide  necessaries  for  the  wife.  Gore  v. 
Gore,  103  App.  Div.  74,  92  Supp.  634,  cited,  183  N.  Y.  258. 

ARTICLE  VIII. 

OBDEE.  FOR  JURY  TRIAL  AND   JUDGMENT,  HOW  OBTAINED 
AND  EITECT  OF   JUDGMENT. 

§  1753.  Certain  proceedings  regulated  in  action  to  annul  marriage^  1006. 
§  1754.   Judgment  annulling  marriage;  how  far  conclusive,  1006. 
Rule  73.  Judgment  by  default,  when  granted,  etc.,  1006. 

§  1753.  Certain  proceedings  regnlated  in  action  to  annul 
marriage. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judgment,  annull- 
ing the  marriage,  shall  not  be  rendered  by  default,  for  want  of  an  appearance 
or  pleading,  or  upon  the  trial  of  an  issue,  without  proof  of  the  facts,  upon 
which  the  allegation  of  nullity  is  founded.  And  the  declaration  or  confession 
of  either  party  to  the  marriage  is  not  alone  sufficient  as  proof;  but  other  satis- 
factory evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of  one  of  the 
parties  thereto,  the  court  must,  upon  the  application  of  either  of  the  parties, 
make  an  order  directing  the  trial,  by  a  jury,  of  all  the  issues  of  fact;  or  it 
may,  of  its  own  motion,  make  an  order  directing  the  trial,  by  a  jury,  of  one 
or  more  issues  of  fact;  for  which  purpose,  the  questions  to  be  tried  must  be 
prepared  and  settled  as  prescribed  in  section  970  of  this  act. 

§   1754.   Judgment  annulling  a  marriage;  hoxr  far  conclusive. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  lifetime  of  both 
the  parties,  is  conclusive  evidence  of  the  invalidity  of  the  marriage  in  every 
court  of  record  or  not  of  record,  in  any  action  or  special  proceeding,  civil  or 
criminal.  Such  a  judgment,  rendered  after  the  death  of  either  party  to  the 
marriage,  is  conclusive  only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them. 

Rule  73.   Judgment  by  default,  urhen  granted,  etc. 

Before  judgment  by  default  shall  be  granted  in  an  action  to  annul  a  mar- 
riage on  the  ground  that  the  party  was  under  the  age  of  legal  consent,  proof 
must  be  made  showing  that  the  parties  thereto  have  not  freely  cohabited  for 
any  time  as  husband  and  wife,  after  the  plaintiff  had  attained  the  age  of  con- 
sent. If  the  action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaint)fl"s  consent  was  obtained  by  force  or  fraud,  the  plaintiff  must  show 
that  there  has  been  no  voluntary  cohabitation  between  the  parties  as  man 
and  wife;  and  if  it  is  brought  to  annul  a  marriage  on  the  ground  that  the 
plaintiff  was  a  lunatic,  proof  must  be  produced  showing  that  the  lunacy  still 
continues;  or  that  the  parties  have  not  cohabited  as  husband  and  wife  after 
the  plaintiff  was  restored  to  his  reason. 
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A  judgment  of  annulment  for  fraud  refused  in  an  undefended 
action  in  which  the  only  evidence  on  the  merits  was  that  of  the 
plaintiff,  and  case  was  restored  to  the  trial  calendar  to  enable 
plaintiff  to  supply  the  deficiencies  in  the  proof.  Bange  v.  Bange, 
46  Misc.  196,  94  Supp.  8. 

In  an  action  to  annul  a  marriage,  judgment  shall  not  be  granted 
on  default  without  proof  of  the  facts  upon  which  the  allegations 
of  nullity  are  founded.  In  such  an  action  proof  should  be  compe- 
tent, clear  and  convincing,  and  where  it  is  not,  judgment  will  be 
refused  and  the  case  sent  back  to  the  referee  for  further  proof. 
Chambers  v.  Chambers,  24  Civ.  Pro.  K.  187. 

In  addition  to  the  foregoing  provisions,  §  1774,  entitled  "  Kegu- 
lations  respecting  judgment,"  must  be  complied  with  in  actions 
for  nullity,  since  it  relates  to  all  actions  brought  as  prescribed  in 
this  title.  It  requires  indorsement  upon  the  summons  and  the 
entry  of  interlocutory  judgment,  which  shall  not  be  followed  by 
final  judgment  until  after  the  expiration  of  three  months  after 
the  filing  of  the  decision  of  the  court  or  report  of  the  referee. 
Reference  is  therefore  made  to  this  section  and  the  decisions  under 
it  for  the  procedure  there  provided  for.  The  provisions  of  Rule 
72  must  also  be  complied  with  in  connection  with  this  action. 
They  will  be  found  in  the  same  connection.  Various  matters  of 
practice  not  otherwise  specifically  provided  for  by  the  Code  are 
common  to  this  action,  as  well  as  to  actions  for  divorce  and  separa- 
tion, and  are  considered  under  the  provisions  applicable  to  matri- 
monial actions.  Sections  1768-1774.  Section  1774  specifically 
covers  this  class  of  actions.     See  Art.  XXVII. 

Interlocutory  Judgment  Annulling  Marriage  —  Former  Husband 

Living. 

SUPREME   COURT. 


WILLIAM  H.   STEWART 

agst. 

ANNIE  STEWART. 


The  above  cause  being  at  issue  and  coming  on  for  trial,  by  con- 
sent of  the  parties  thereto,  before  the  court  without  a  jury,  and  the 
court  having  heard  the  proofs  and  allegations  of  the  parties,  has  made 
and  filed  its  decision,  whereby  it  finds  that  there  was  no  legal  marriage 
between  the  parties  to  this  action,  because  at  the  time  of  such  mar- 
riage the  said  defendant  had  a  former  husband  living,  and  that  such 
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marriage  had  no  legal  force  or  effect.  Now,  on  motion  of  Reuben 
Bernard,  the  attorney  for  the  above  plaintiff,  it  is  hereby  ordered 
and  adjudged  that  the  marriage  between  the  parties  to  this  action  on 
July  2,  1904,  was  and  is  of  no  legal  force  or  effect,  and  was  not  a 
legal  marriage  because  the  said  defendant  then  had  a  husband  living 
from  whom  she  was  not  divorced;  and  it  is  further  adjudged  that 
the  said  plaintiff  did  not  become  and  is  not  now  the  husband  of  said 
defendant,  and  that  the  said  defendant  did  not  become  and  is  not 
now  the  wife  of  this  plaintiff.  And  it  is  further  adjudged  that  the 
said  plaintiff  have  the  care,  custody,  control  and  education  of  the 
infant,  William  Henry  Stewart,  the  issue  of  said  marriage. 

It  is  ordered,  adjudged  and  decreed,  that  at  the  expiration  of  three 
(3)  months  from  the  date  of  the  filing  of  this  decision  of  this  court, 
and  the  entry  of  this  interlocutory  judgment  in  this  action,  the  clerk 
of  the  county  of  Ulster,  unless  this  court  in  the  meantime  have  other- 
wise ordered,  shall  enter  as  of  course  a  final  judgment  herein  upon 
said  decision,  and  this  interlocutory  judgment,  dissolving  the  mar- 
riage between  said  plaintiff  and  the  defendant  and  freeing  said  parties 
from  the  obligations  thereof. 

JAMES  A.  BBTTS, 

Justice  Supreme  Court., 

(For  final  judgment,  see  §  1774,  Art.  XXVII.) 

ACTION  FOR  DIVORCE.* 

The  following  articles  consider  only  the  matters  provided  for 
by  §§  1756  to  1761,  and  do  not  include  consideration  of  the  pro- 
visions of  §§  1768  to  1774,  which  provisions  are  applicable  to  two 
or  more  matrimonal  actions;  hence,  very  many  important  pro- 
visions relative  to  actions  for  a  divorce  a  vinculo  are  not  treated 
under  these  articles,  but  will  be  found  under  the  Code  provisions 
applicable  to  matrimonial  actions  including  other  than  those  for  an 
absolute  divorce.     Articles  XXI— XXIX. 

ARTICLE  IX. 

"WHEIT  AND  HOW  ACTIOIT  FOR  DIVORCE  MAINTAINED.     §  1756. 

§   1756.   In  what  cases  action  may  be  maintained. 

In  either  of  the  following  cases  a  husband  or  a  wife  may  maintain  an  action 
against  the  other  party  to  the  marriage  to  procure  a  judgment,  divorcing  the 
parties  and  dissolving  the  marriage  by  reason  of  the  defendant's  adultery: 

1.  Where  both  parties  were  residents  of  the  State,  when  the  offence  was  com- 
mitted. 

2.  Where  the  parties  were  married  within  this  State. 

*  Bishop  on  Marriage  and  Divorce  is  a  leading  authority  on  this  subject. 
Other  works  on  the  subject  are  Browne's  Digest  of  Divorce  and  Alimony, 
Hirsh's  Digest  of  the  Divorce  Laws  of  the  United  States,  Woolsey  on  Divorce 
and  Divorce  Legislation,  Newell  on  Marriage  and  Divorce,  Gilbert  on  Domestic 
Relations  for  New  York  State. 
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3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the  offence  was  com- 
mitted, and  is  a  resident  thereof,  when  the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the  injured  party, 
when  the  action  is  commenced,  is  a  resident  of  the  State. 

The  relation  of  two  named  persons  does  not  depend  on  their 
will,  but  it  is  a  status,  a  legal  condition  established  by  law,  and 
thus  the  State  can,  on  any  terms  it  pleases,  dissolve  the  marriage 
of  any  persons  over  whom  it  has  jurisdiction.  Am.  &  Eng.  Ency. 
of  Law,  vol.  5,  p.  746.  Adultery  in  divorce  law  is  the  voluntary 
sexual  intercourse  of  a  married  person  with  one  not  the  husband 
or  wife.  Bishop  on  Divorce,  §  703.  The  ecclesiastical  law  of 
England  in  relation  to  divorce  forms  no  part  of  the  law  of  this 
State.  Jones  v.  Jones,  90  Hun,  414,  35  N.  Y.  Supp.  877,  70  St. 
Kep.  319. 

The  courts  have  no  common-law  jurisdiction  over  the  subject 
of  divorce;  their  authority  is  confined  altogether  to  the  exercise 
of  such  express  and  incidental  powers  as  are  conferred  upon  them 
by  statute.  Griffin  v.  Griffin,  47  IST.  Y.  134;  Davis  v.  Davis,  75 
]Sr.  Y.  221 ;  Erkenbrach  v.  Erhenbrach,  96  N.  Y.  456. 

The  jurisdiction  of  the  courts  in  actions  for  divorce  is  confined 
to  the  authority  conferred  by  statute,  and  the  grounds  on  which  a 
decree  may  be  made  are  matters  of  positive  legislation.  Chamber- 
lain V.  Chamberlain,  63  Hun,  96,  43  St.  Eep.  502,  17  Supp.  578 ; 
Dickinson  v.  Dickinson,  63  Hun,  516,  45  St.  Eep.  323,  18  Supp. 
485 ;  Erkenbrach  v.  Erkenbrach,  96  IST.  Y.  456. 

The  domicile  of  a  wife  does  not  follow  that  of  a  husband  where 
his  conduct  has  been  such  as  to  entitle  her  to  an  absolute  divorce 
and  she  comes  to  or  remains  in  this  State  and  begins  an  action  for 
divorce.    Gebhard  v.  Gebhard,  25  Misc.  1,  54  Supp.  406. 

Although  the  marriage  took  place  in  Michigan,  and  the  offence 
was  committed  in  Virginia,  the  residence  of  the  husband  in  New 
York  makes  that  the  proper  forum  for  her  action  for  divorce, 
although  she  was  visiting  in  Michigan  at  the  time  of  the  offence. 
Harris  v.  Harris,  83  App.  Div.  123,  82  Supp.  568. 

Service  must  be  such  as  fairly  to  advise  the  defendant  of  the 
commencement  of  the  action,  otherwise  it  will  be  regarded  as  a 
fraudulent  or  unfair  use  of  the  process  of  the  court,  and  judgment 
on  such  service  will  be  set  aside  on  motion.    Bulkley  v.  Bulkley, 

6  Abb.  307. 
Where  the  complaint  in  an  action  for  divorce  brought  by  the 
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wife  alleged  that  the  parties  were  married  in  this  State  and  the 
plaintiff  resided  here,  the  summons  was  served  here  and  the  de- 
fendant appeared  and  answered  denying  commission  of  the 
offences  charged  in  the  complaint,  as  a  separate  defence  alleged 
that  both  parties  were  at  all  the  times  mentioned  in  the  complaint 
residents  of  the  State  of  Pennsylvania  and  that  the  courts  of  this 
State  had  no  jurisdiction;  to  this  plaintiff  demurred  as  upon  its 
face  insufficient;  upon  the  pleadings  and  other  proof,  which  war- 
ranted a  finding  that  the  parties  before  the  commencement  of  the 
action  had  separated  and  that  plaintiff  was  then  a  resident  of  this 
State  as  defined  by  §  1768,  an  order  was  granted  directing  the 
payment  of  counsel  fees  and  alimony;  held,  that  the  court  had 
power  to  make  the  order;  that  even  if  the  fact  of  residence  in 
another  State  was  to  be  deemed  settled  by  the  demurrer,  the 
legal  effect  of  the  fact  presented  an  issue  of  law  which  defendant 
had  no  absolute  right  to  have  decided  upon  motion,  and  the  court 
has  power  to  compel  defendant  to  furnish  plaintiff  with  means  to 
meet  it  in  the  usual  way,  but  that  no  such  effect  could  be  given  to 
the  pleadings  upon  a  motion  like  this  in  such  an  action.  Gray  v. 
Gray,  143  K  Y.  354. 

The  right  to  a  divorce  is  regulated  by  the  Code  of  Procedure, 
and  when  there  is  sought  a  divorce  on  the  grounds  of  adultery 
under  §  1756,  and  the  parties  are  not  both  residents  of  the  State 
when  the  offence  is  committed,  and  were  not  married  in  the  State, 
and  the  offence  was  not  committed  in  this  jurisdiction,  while  the 
injured  party  was  a  resident  therein,  the  plaintiff  must  have  been 
a  resident  of  the  State  when  the  offence  was  committed  and  also 
when  the  action  was  brought,  and  it  is  necessary  for  the  plaintiff 
to  allege  and  prove  these  facts,  as  they  are  matters  of  jurisdiction. 
Dickinson  v.  Dickinson,  45  St.  Eep.  323,  63  Hun,  516,  18  Supp. 
485. 

A  judgment  of  divorce  obtained  in  a  State  of  which  neither 
party  is  a  resident  and  without  personal  service  of  process  or  an 
appearance,  is  void.  Bell  v.  Bell,  4  App.  Div.  527,  40  Supp.  443, 
affirmed,  157  K  Y.  719,  181  U.  S.  175. 

Where  the  plaintiff  is  a  resident  of  this  State,  was  a  resident 
when  the  offence  charged  was  committed  and  when  the  action 
was  commenced,  and  the  marriage  was  solemnized  here,  the  courts 
of  the  State  have  jurisdiction  of  an  action  for  divorce  where  the 
defendant  is  a  non-resident  and  service  was  made  upon  him  by 
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publication.  Scragg  v.  Scragg,  44  St.  Eep.  845,  18  Supp.  487, 
distinguishing  People  v.  Baher,  76  JST.  Y.  78 ;  O'Dea  v.  O'Dea,  101 
]Sr.  Y.  23 ;  Jones  v.  Jones,  108  N.  Y.  415 ;  Cross  v.  Cross,  101 
N.  Y.  628. 

Plaintiff  cannot  have  a  divorce  where  she  was  married  abroad, 
and  also  lived  abroad  at  the  time  of  the  commencement  of  the 
action.  Bamsden  v.  Eamsden,  28  Hun,  285,  affirmed,  91  IST.  Y. 
281.  Where  the  marriage  is  solemnized  abroad,  the  statute  re- 
quires that  the  injured  party  shall  be  an  actual  inhabitant  of  the 
State  at  the  time  of  the  commission  of  the  offence  and  when 
suit  was  begun.  Otto  v.  Otto,  8  Week.  Dig.  413.  Where  defend- 
ant was  a  non-resident  at  the  time  of  the  adultery,  and  committed 
it  out  of  the  State,  the  other  party  cannot  obtain  a  divorce  unless 
he  was  an  actual  inhabitant  when  the  offence  was  committed  and 
when  suit  was  begun ;  a  coming  temporarily  in  the  State  to  bring 
suit  and  then  departing  does  not  make  him  an  inhabitant.  McNeel 
y.  McNeel,  3  Edw.  550. 

Where  in  divorce  an  order  of  publication  is  obtained  on  an 
affidavit  that  defendant's  domicile  was  originally  in  this  State, 
and  that  he  never  intended  or  expressed  an  intention  to  acquire  a 
residence  elsewhere,  and  these  statements  were  not  contradicted, 
held,  the  court  was  justified  in  holding  him  a  resident.  De  Meli  v. 
De  Meli,  5  Civ.  Pro.  K.  306.  Where  the  adultery  was  committed 
in  New  York,  during  the  residence  of  the  parties  there,  and  the 
defendant  resided  there  at  the  time  of  commencement  of  suit,  held, 
the  Superior  Court  had  jurisdiction.  Forest  v.  Forest,  6  Duer, 
102.  If  the  bill  does  not  show  upon  its  face  that  it  is  within  the 
provisions  of  the  statute,  plaintiff  cannot  have  a  divorce,  even 
though  the  defendant  does  not  demur.  Jarvis  v.  Jarvis,  3  Edw. 
Ch.  462.  Where  it  appeared  in  the  wife's  suit  that  her  husband 
came  into  the  State  a  short  time  before  filing  the  bill,  and  that 
he  had  continued  to  reside  there  since  that  time,  it  was  held  that 
she  was  presumed  to  be  a  resident  at  the  time  of  the  filing  of  the 
bill.  Johnson  v.  Johnson,  4  Paige,  460.  The  domicile  of  the 
husband  is,  prima,  facie,  that  of  the  wife ;  but  if  separated  by  de- 
cree of  a  competent  court,,  and  the  wife  remains  in  the  same  place, 
that  presumption  is  rebutted.  Vischer  v.  Vischer,  12  Barb.  640 ; 
Glinsmann  v.  Glvnsmmn,  12  How.  32.  The  courts  of  this  State 
have  jurisdiction  to  grant  a  decree  of  divorce  in  favor  of  a  non- 
resident defendant.    Fullmer  v.  Fullmer,  6  Week.  Dig.  42.    Every 
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State  has  a  right  to  determine  the  status  of  persons  domiciled 
within  its  territory,  which  right  includes  the  power  to  decree  a 
divorce,  which  must  be  recognized  as  eflFecting  a  dissolution  of  the 
marriage  contract  in  sister  States ;  jurisdiction  of  the  person  of  a 
domiciled  citizen  of  a  State  may  be  acquired  by  the  courts  of  that 
State,  by  substituted  service  as  authorized  by  the  lex  fori,  though 
at  the  time  he  be  in  fact  abiding  in  another  State.  Sunt  v.  Hunt, 
12  N.  Y.  217.  Where  the  plaintiff  prior  to  her  marriage  with 
defendant  procured  a  divorce  from  a  former  husband,  in  another 
State,  it  is  incumbent  on  plaintiff  to  show  that  such  divorce  is 
valid  and  that  the  court  granting  it  had  jurisdiction  of  the  person 
of  the  defnedant  in  such  former  action.  Collins  v.  Collins,  80 
N.  Y.  1. 

Judgments  of  Superior  Courts  are  presumed  to  have  been  regu- 
larly and  legally  rendered,  and  where  the  record  does  not  dis- 
close how  the  court  acquired  jurisdiction,  it  will  be  presumed  till 
the  contrary  appears.  Wells  v.  Wells,  10  St.  Eep.  248.  Where 
plaintiff  and  her  husband  were  residents  of  Massachusetts,  she 
went  to  Vermont  and  procured  a  divorce  for  abandonment,  service 
of  some  papers  was  admitted  by  the  husband,  in  Massachusetts, 
who  waived  all  irregularities  in  the  service,  subsequently  married 
the  defendant  in  this  State,  and  afterward  brought  action  for 
divorce  on  the  ground  that  the  divorce  granted  in  Vermont  was  a 
nullity.  Held,  that  the  cause  of  action  in  the  former  suit  not 
having  accrued  while  the  parties  were  domiciled  in  Vermont,  the 
courts  of  that  State  acquired  no  jurisdiction;  that  the  service 
outside  the  State  was  a  nullity,  and  the  answer  set  forth  a  good 
defence.  Moe  v.  Moe,  2  T.  &  C.  647.  ISTo  jurisdiction  is  acquired 
by  personal  service  of  the  process  of  a  court,  on  persons  residing 
out  of  a  State,  unless  such  service  is  expressly  authorized  by  stat- 
ute. Burton  v.  Burton,  45  Hun,  68.  It  was  held  in  Yenney  v. 
Tenney,  1  Civ.  Pro.  R.  146,  n.,  that  in  divorce  cases  the  applicant 
must  be,  at  the  time  of  exhibiting  the  bill  of  complaint,  an  actual 
inhabitant  of  this  State,  and  that  the  affidavit  merely  alleging  resi- 
dence does  not  give  jurisdiction  to  authorize  an  order  for  service 
on  defendant  by  publication. 
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AETICLE  X. 

COMPLAINT. 

Subd.  I.    When  averments  in  complaint  sufficient,  1013. 

Rule  72  (in  part').   Complaint  in  divorce  j  averments  in,  1013. 
Subd.  2.    When  bill  0/ particulars  granted,  10 19. 
Subd.  3.   Complaint,  questioning  legitimacy  of  children,  102 1. 

Rule  "js^  (in part).    Questioning  legitimacy  of  children,  102 1. 

Sub.  1.     When  Averments  in  Complaint  Sufficient. 

Rnle  72  (in  part).    Complaint  in  divorce;  averments  in. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery,  unless  it  be 
averred  in  the  complaint  that  the  adultery  charged  was  committed  vi^ithout  the 
consent,  connivance,  privity  or  procurement  of  the  plaintiff;  that  five  years 
have  not  elapsed  since  the  discovery  of  the  fact  that  such  adultery  had  been 
committed,  and  that  the  plaintiff  has  not  voluntarily  cohabted  with  the  de- 
fendant since  such  discovery;  and  also  where  at  the  time  of  the  offence  charged 
the  defendant  was  living  in  adulterous  intercourse  with  the  person  with  whom 
the  offence  is  alleged  to  have  been  committed;  that  five  years  have  not  elapsed 
since  the  commencement  of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified  by  the  oath 
of  the  plaintiff  in  the  manner  prescribed  by  the  Code,  judgment  shall  not  be 
rendered  for  the  relief  demanded  until  the  plaintiff's  affidavit  be  produced 
stating  the  above  facts. 

Where  complaint  is  verified  and  contains  averments  required  by 
Eule  73  (now  72)  it  is  -prima  facie  evidence  of  the  fact,  and  the 
burden  of  proof  is  thereby  thrown  on  defendant  who  is  bound  to 
controvert  and  disprove  such  allegations  as  a  matter  of  affirmative 
defence.    Farace.  v.  Farace,  61  How.  Pr.  61. 

Where  the  verified  complaint  contains  the  averments  that  the 
adultery  was  committed  without  the  consent,  connivance  or  pro- 
curement of  plaintiff ;  that  five  years  have  not  elapsed  since  the  dis- 
covery thereof,  and  that  plaintiff  has  not  voluntarily  cohabited 
with  defendant,  the  plaintiff  need  not,  on  default,  show  these  facts 
by  affidavit,  nor  is  proof  thereof  necessary  or  proper.  Evans  v. 
Evans,  21  Misc.  10,  57  Supp.  274. 

In  an  action  by  a  wife  for  divorce  on  the  ground  of  adultery, 
where  the  case  is  litigated,  it  is  not  incumbent  upon  the  plaintiff 
to  make  affirmative  proofs  of  the  allegations  inserted  in  her  com- 
plaint in  compliance  with  the  rules  of  the  Supreme  Court  Rule 
73  (now  72),  i.  e.,  that  the  adultery  charged  was  "without  the 
consent,  connivance,  privity  or  procurement  of  the  plaintiff,"  and 
that  the  latter  has  not  voluntarily  cohabited  with  the  defendant 
since  discovery  of  the  fact;  these  are  matters  of  affirmative  defence. 
It  is  only  to  provide  for  a  case  of  defendant  suffering  a  default 
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that  these  possible  defences  are  required  to  be  negatived  by  plain- 
tiff by  verified  complaint  or  affidavit.  McCarthy  v.  McCarthy, 
143  N.  Y.  235. 

The  allegations  of  the  complaint,  in  an  action  for  divorce,  that 
the  adultery  charged  was  without  the  connivance  of  plaintiff,  and 
that  he  has  not  voluntarily  cohabited  with  the  defendant  since  dis- 
covery of  the  fact,  are  inserted  to  avoid  the  necessity  for  an 
affidavit  under  Rule  73  (now  72)  of  the  Supreme  Court  in  case 
of  defendant's  default,  and  that,  in  the  event  of  the  action  being 
litigated,  connivance,  condonation  and  other  matters  set  forth  in 
Eule  TS  and  §  1758  of  the  Code  must  each  be  pleaded  as  an 
affirmative  defence.    Lowenthal  v.  Lowenthal,  157  N.  Y.  236. 

It  must  be  averred  in  the  complaint  that  the  adultery  was  com- 
mitted without  the  consent,  connivance,  privity  or  procurement 
of  plaintiff,  and  must  be  verified  by  plaintiff.  Meyers  v.  Meyers, 
41  Barb.  114. 

A  complaint  should  state  that  the  discovery  by  the  plaintiff 
of  defendant's  criminality  took  place  within  a  certain  time  before 
the  commencement  of  the  action,  because  it  affects  the  propriety 
of  decreeing  a  divorce,  such  time  has  been  fixed  by  law  and  is  re- 
quired by  the  rule.    Zorkowshi  v.  ZorTcowsTci,  27  How.  Pr.  37. 

A  charge  of  adultery,  by  way  of  crimination  or  recrimination, 
should  be  so  stated  that  the  adverse  party  may  be  prepared  to 
meet  it  at  the  trial.  It  must  be  charged  with  reasonable  certainty 
of  time  and  place,  and  the  name  of  the  person  with  whom  it  was 
committed  stated,  unless  averred  to  be  unknown.  Wood  v.  Wood, 
2  Paige,  108. 

Allegation  that  defendant,  in  November,  1851,  committed  the 
offence,  in  the  city  of  New  York,  with  a  female  whose  name  is 
unknown  to  plaintiff,  and  the  particular  circumstances  of  which 
are  unknown  to  plaintiff,  will  not  suffice.  If  the  person  be  im- 
known  the  complaint  should  state  particularly  the  place  where  the 
offence  occurred,  as  at  a  house  specified,  or  the  like.  Heyde  v. 
Heyde,  6  Super.  Ct.  692. 

An  allegation  that  the  plaintiff  on  the  first  or  second  Saturday 
of  October,  1860,  committed  adultery  with  a  female  whose  name 
is  not  known  to  this  defendant  at  the  house  known  as  No.  52  in 
said  street,  in  the  city  of  New  York,  between  the  hours  of  three 
and  five  o'clock  in  the  afternoon,  and  that  said  house  had  been 
kept  as  a  house  of  prostitution  or  assignation,  is  sufficiently  cer- 
tain and  precise.    AnovAfmous,  17  Abb.  48. 
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^  Where  tl^e  wife,  in  an  action  for  divorce,  alleges  the  communica- 
tion to  her  by  her  husband,  long  after  marriage,  of  a  disease,  the 
fruit  of  an  illicit  connection,  she  is  not  bound  to  allege  when, 
where,  or  with  whom  he  had  the  adulterous  connection.  Clark  v. 
Clarlc,  30  Super.  Ct.  276. 

A  motion  made  to  m'ake  the  complaint  more  definite  and  cer- 
tain will  be  granted  if  the  allegation  is  in  the  form  of  a  charge  of 
common  and  notorious  prostitution,  at  a  cerain  date,  and  there- 
after during  the  whole  of  a  period  indicated,  in  a  certain  city. 
Tim  V.  Tim,  16  Abb.  Pr.  (K  S.)  39,  47  How.  Pr.  253. 

Where  the  complaint  in  an  action  for  divorce  alleges  the  com- 
mission of  adultery  with  a  person  whose  name  is  unknown  to  the 
plaintiff,  between  certain  dates,  and  in  a  specified  city,  and  further 
alleges  that  the  plaintiff  is  unable  to  state  the  time  and  place 
more  particularly,  this  is  suiEcient  to  authorize  proof  of  the  offence, 
although  none  is  given  of  the  other  offiences  which  were  particu- 
larly charged.  Mitchell  v.  Mitchell,  61  IST.  Y.  398,  distinguishing 
Tim  V.  Tim,  16  Abb.  Pr.  (N.  S.)  39. 

Where  the  complaint  alleged  that  the  defendant,  from  the  1st 
of  November  previous  up  to  the  time  of  the  verification  of  the 
complaint,  went  to,  visited,  and  at  various  houses  and  places  of 
prostitution  or  assignation  in  the  city  of  New  York,  which  time 
and  places  plaintiff  was  unable  to  particularize,  committed  adultery 
and  had  carnal  connection  with  a  person  named  therein ;  held,  that 
the  allegation  should  be  rendered  more  definite  and  certain  as  to 
the  place  at  which  the  adultery  was  committed.  Cardwell  v.  Card- 
well,  12  Hun,  92.  Where  the  allegation  was  that  said  plaintiff 
is  informed  and  believes  that  at  divers  times,  between  the  1st  of 
July,  1879,  and  the  commencement  of  this  action,  at  various 
places  in  said  village  of  Saratoga  Springs,  'N.  Y.,  but  at  which 
particular  time  and  places  plaintiff  is  unable  to  state,  defendant 
has  committed  adultery  with  a  female,  and  with  women  whose 
names  and  name  are  unknown  to  plaintiff,  it  was  held  not  suffi- 
ciently definite  and  certain;  a  motion  for  a  bill  of  particulars 
should  be  made  before  answer.  Gridley  v.  Gridley,  1  Civ.  Pro. 
R.  215. 

A  cause  of  action  for  dissolution  of  marriage  and  one  for  separa- 
tion and  maintenance  cannot  be  joined.  Bucholz  v.  Bucholz,  1 
How.  (N.  S.)  46. 

Allegations  in  a  complaint  by  a  wife  respecting  the  amount  and 
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value  of  defendant's  property  with  a  view  to  alimony,  are  unneces- 
sary. The  matter  of  alimony  is  a  question  for  the  court  after 
judgment.    Forrest  v.  Forrest,  6  Duer,  102. 

Complaint  for  Adultery. 

SUPREME  COURT. 


SAMUEL  VAN  STEENBURGH 

agst. 
MARY  A.  VAN  STEENBURGH. 


The  complaint  of  the  plaintifE  respectfully  shows  to  the  court 
that,  on  the  14th  day  of  November,  1890,  the  plaintiff  was  married 
to  the  defendant,  at  the  town  of  Hurley,  in  the  county  of  Ulster, 
State  of  New  York;  that  the  plaintifE  and  defendant  then  were,  and 
both  of  them  have  been  up  to  this  time,  residents  of  this  State,  and 
were  such  at  the  time  of  the  commission  of  the  several  acts  of 
adultery  hereinafter  mentioned;  that  at  divers  places  within  the 
town  of  Catskill,  in  the  county  of  Greene,  State  of  New  York,  and 
at  various  times  between  the  1st  day  of  June,  1903,  and  this  time, 
at  what  particular  times  and  places  the  plaintiff  is  unable  to  state, 
the  defendant  has  committed  adultery  with  one  Jacob  Layman 
(state  times  and  places  specifically  if  possible) ;  that  such  adultery 
was  committed  without  the  consent,  connivance,  privity  or  consent, 
or  procurement  of  plaintifE;  that  five  years  have  not  elapsed  since 
the  plaintiff  discovered  the  fact  that  such  adultery  had  been  com- 
mitted, and  that  the  plaintiff  has  not  voluntarily  cohabited  with  de- 
fendant since  the  commission  of  the  last  offence  above  alleged,  or 
at  any  time  since  June,  1903;  that  the  issue  of  said  marriage  of  the 
plaintiff  and  defendant  is  one  child  named  William,  born  November, 
1891 ;  wherefore  plaintiff  demands  that  the  bonds  of  matrimony 
between  himself  and  the  defendant  be  dissolved. 

W.  S.  FEEDENBUEGH, 

Plaintiff's  Attorney. 

Complaint  Asking  Alimony  and  Custody  of  Child. 

SUPREME  COURT  —  County  of  Washington. 


GRACE  M.  LAKE,  Plaintiff, 

agst. 

L.  TRANK  LAKE,  Defendant. 


The  plaintiff  above  named  for  a  cause  of  action  against  the  defend- 
ant herein  alleges : 

First.  That  the  plaintiff  was  married  to  the  defendant  on  the 
19th  day  of  September,  1900,  at  Shaftsbury,  Vt.,  by  W.  E.  Compton, 
a  clergyman  of  the  Baptist  Church  and  Society  thereat. 
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Second.  That  at  the  time  of  the  said  marriage,  and  ever  since  the 
date  thereof,  the  plaintiff  and  defendant  have  been  residents  of  the 
State  of  New  York,  at  Shushan,  in  the  town  of  Salem,  in  the  county 
of  Washington,  and  still  there  reside. 

Third.  That  immediately  upon  the  said  marriage  the  plaintiff  and 
defendant  lived  and  cohabited  together  as  man  and  wife,  until  on  or 
about  the  10th  day  of  June,  1906,  and  at  the  time  of  the  commission 
of  the  several  acts  of  adultery  hereinafter  alleged  were  committed  by 
the  defendant,  the  parties  to  said  action  were  residents  of  this  State. 

Fourth.  That  on  or  about  the  10th  day  of  June,  1906,  at  a  hotel 
in  the  village  of  Glens  Palls,  N.  Y.,  known  as  the  "  Club  House 
Hotel,"  the  defendant  committed  adultery  with  one  Jennie  Simonds, 
the  said  name  being  fictitious,  as  her  real  name  is  unknown  to  this 
plaintiff,  and  at  divers  other  times  at  said  hotel  since  the  1st  day 
of  April,  1906,  down  to  the  time  of  the  commencement  of  this  action 
the  said  defendant  committed  adultery  with  the  said  woman  so  desig- 
nated as  "  Jennie  Simonds,"  and  whose  real  name  is  unknown  to  this 
plaintiff,  and  with  divers  other  women  thereat,  and  with  divers  other 
women  at  divers  other  places  at  Glens  Falls,  aforesaid,  and  Green- 
wich, N".  Y.,  but  at  what  particular  time  and  place,  and  with  what 
particular  woman  or  women,  this  plaintiff  is  now  unable  to  more 
specifically  state. 

Fifth.  That  the  said  several  acts  of  adultery  were  committed  with- 
out the  consent,  connivance,  privity  or  procurement  of  the  plaintiff. 

Sixth.  That  five  (5)  years  have  not  elapsed  since  the  discovery 
by  the  plaintiff  of  the  commission  of  said  acts  of  adultery,  or  any  of 
them,  and  that  the  plaintiff  has  not  voluntarily  cohabited  with  said 
defendant  since  the  commission  of  any  of  the  offenses  above  stated 
and  set  forth,  and  the  discovery  thereof  by  the  plaintiff,  nor  has  this 
plaintiff  forgiven  the  same. 

Seventh.  That  the  issue  of  said  marriage  is  one  child,  a  girl 
named  Helen,  one  (1)  year  of  age,  September  27,  1906,  which  said 
child  is  now  in  the  care,  custody  and  control  of  the  plaintiff. 

Eighth.  That  no  decree  of.  divorce  has  been  obtained  by  the  de- 
fendant against  the  plaintiff  in  any  of  the  courts  of  any  of  the  States 
or  territories  of  the  United  States  upon  the  ground  of  adultery. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  that 
the  bonds  of  matrimony  between  the  plaintiff  and  defendant  be  dis- 
solved, and  that  this  plaintiff  be  awarded  the  custody  and  control  of 
the  gaid  child,  Helen,  and  that  a  reasonable  provision  be  made  out 
of  the  property  and  income  of  the  defendant  for  the  support  of  the 
plaintiff  and  her  said  child,  and  for  the  costs  of  this  action,  and  for 
such  other  and  further  relief  in  premises  as  the  court  shall  deem  just 
and  proper. 

J.  B.  McCOEMICK, 

Attorney  for  Plaintiff. 
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Complaint  Asking  Alimony  and  Custody  of  Children. 

SUPREME  COURT  — Greene  County. 


MATTIE  HURBIN,  Plaintiff, 


EMANUEL  HURBIN,  Defendant. 


The  plaintiff,  Mattie  Hurbin,  complains  of  the  above-named  de- 
fendant, Emanuel  Hurbin,  and  for  a  cause  of  action,  upon  informa- 
tion and  belief,  alleges : 

I.  That  heretofore,  and  on  or  about  the  17th  day  of  November, 
1894,  at  Henderson,  in  the  State  of  North  Carolina,  the  plaintiff  was 
married  to  defendant,  by  the  Eev.  James  Gardner,  a  minister  of  the 
Baptist  church. 

II.  That  at  the  time  of  said  marriage  the  plaintiff  and  defendant 
were  then,  residents  and  inhabitants  of  said  State  of  North  Carolina. 

III.  That  thereafter  and  on  or  about  the  15th  day  of  March,  1901, 
the  said  plaintiff  and  defendant  removed  from  the  said  State  of  North 
Carolina,  to  the  village  of  Coxsackie,  in  the  town  of  Coxsackie,  in  the 
county  of  Greene  and  State  of  New  York;  that  since  the  said  15th 
day  of  March,  1901,  plaintiff  and  defendant  have  been,  and  still  are, 
actual  residents  and  inhabitants  of  the  State  of  New  York. 

IV.  That  there  were  four  children  born  and  now  living  of  said 
marriage  of  the  names  and  ages  following,  to-wit :  Rebecca,  born 
January  15,  1896;  Sarah,  born  November  18,  1898;  Anna,  born  De- 
cember 29,  1900;  and  Emanuel,  born  November  12,  1902. 

V.  That  during  the  six  years  last  past,  within  the  counties  of 
Greene  and  Albany,  in  the  said  State  of  New  York,  but  at  what 
particular  time  and  times,  place  and  places,  plaintiff  cannot  more 
particularly  state,  the  defendant  has  committed  adultery  with  dif- 
ferent women,  whose  names  are  unknown  to  plaintiff,  and  which  she 
cannot  therefore  state. 

VI.  That  such  adultery  hereinbefore  alleged  to  have  been  com- 
mitted by  defendant,  and  each  act  of  the  same,  was  committed  with- 
out the  consent,  connivance,  privity  or  procurement  of  the  plaintiff; 
that  five  years  have  not  elapsed  since  the  plaintiff  discovered  the  fact 
of  such  adultery  and  the  plaintiff  has  not  volimtarily  cohabited  with 
the  defendant,  since  the  discovery  thereof. 

VII.  That  defendant  has  lived  separate  and  apart  from  the  plain- 
tiff since  on  or  about  June  1st,  1905,  during  which  time  —  a  period 
of  about  one  year  and  a  half  —  plaintiff  has  been  and  still  is  com- 
pelled to  support  and  maintain  herself  and  the  said  minor  children 
of  said  marriage,  and  during  said  time  defendant  has  not  contributed 
anything  towards  the  support  of  plaintiff  and  said  children;  that 
defendant  is  an  able-bodied  man,  capable  at  his  trade,  that  of  shoe- 
maker, to  earn  at  least  $3  per  day ;  that  plaintiff  is  destitute  and  has 
no  means  of  her  own,  aside  from  her  personal  earnings  wherewith  to 
support  herself  and  said  children. 

VIII.  That  there  is  no  judgment  or  decree,  in  any  court  of  the 
State  of  New  York,  or  in  the  court  of  any  State  within  the  United 
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States  of  competent  jurisdiction  against  her,  this  plaintiff  in  fayor 
of  the  defendant  for  a  divorce  npon  the  ground  of  adultery. 

Wherefore,  and  by  means  of  the  premises,  plaintiff  demands  the 
judgment  and  decree  of  this  court  dissolving  the  bonds  of  matrimony 
between  herself  and  the  defendant,  that  she  be  awarded  by  the  order 
of  this  court,  a  reasonable  sum  for  the  support  and  maintenance  of 
herself  and  said  children,  during  the  pendency  of  this  action,  by  way 
of  temporary  alimony,  and  likewise  a  reasonable  sum  for  counsel  fees 
and  expenses  to  enable  her  to  prosecute  this  action  and  that  defendant 
be  compelled  to  pay  same  during  the  pendency  of  this  action,  and  that 
said  judgment  and  decree  herein  award  the  custody  and  control  of 
the  said  children  of  said  marriage  to  this  plaintiff  and  that  defendant 
be  required  to  pay  the  costs  and  disbursements  of  this  action,  and  that 
plaintiff  recover  judgment  for  the  same  against  said  defendant. 

D.  H.  DALEY, 

Plaintiff's  Attorney. 

Sub.  2.     When  Bill  of  Particulars  Granted. 

Where  the  co-respondent  is  named  and  the  places  of  the  com- 
mission of  adultery  are  specified  in  a  complaint  for  divorce,  and 
plaintiff  is  unable  to  specify  times  with  more  particularity,  a  bill 
of  particulars  should  not  be  required,  regardless  of  the  fact  that 
she  expects  to  prove  her  ease  by  circumstantial  evidence.  Krauss 
V.  Krauss,  73  App.  Div.  509,  77  Supp.  203. 

In  an  action  by  a  husband  for  divorce  for  adultery,  the  wife  is 
entitled  to  a  bill  of  particulars  showing  the  time,  place,  and  cir- 
cumstances of  each  act  of  adultery  charged.  Hunter  v.  Hunter, 
38  Misc.  672,  78  Supp.  243. 

A  bill  of  particulars  should  not  be  granted  in  such  form  as  to 
exclude  evidence  of  the  general  course  of  conduct ;  especially  where 
the  party  from  whom  it  is  to  be  obtained  states  that  he  is  ignorant 
of  the  particular  times  and  places  other  than  the  occasions  spe- 
cifically set  forth,  and  that  he  does  not  expect  to  prove  any  other 
specific  instances  of  misconduct,  but  to  prove  intimacy  and  con- 
duct, admissions  and  statements  which  would  establish  the  fact  of 
guilt.    Ketcham  v.  Ketcham,  32  App.  Div.  26,  52  Supp.  961. 

Where  a  complaint  for  divorce  was  entirely  indefinite  as  to  the 
time,  place,  or  person,  when,  where,  or  with  whom,  the  adulteries 
charged  therein  were  committed,  and  all  charges  were  denied  by 
a  verified  answer,  such  a  motion  was  granted  upon  the  defendant's 
attorney's  affidavit  that  he  could  not  safely  go  to  trial  without  par- 
ticulars as  to  the  times,  places  and  persons  —  the  court  considering 
that,  as  the  case  was  one  where  a  bill  should  be  ordered  and  the 
defendant  clearly  could  have  no  knowledge  of  the  particulars 
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superior  to  that  of  his  attorney,  the  attorney  was  the  better  judge 
whether  the  case  could  safely  be  tried  without  them.  Kirkland 
V.  KirMand,  39  Misc.  423,  80  Supp.  21. 

In  an  action  to  annul  a  marriage  on  the  ground  that  the  wife  had 
a  former  husband  living,  the  court  will  not  order  a  bill  of  particu- 
lars stating  the  time  and  place  of  the  former  marriage,  if  cere- 
monial; or,  if  not  ceremonial,  the  times  and  places  when  and 
where  defendant  lived  with  such  person  as  his  wife,  as  this  would 
require  plaintiff  to  disclose  his  evidence.  Carrie  v.  Davis,  41  App. 
Div.  520,  58  Supp.  820. 

Where  the  plaintiff  names  the  places  where  the  offence  was  com- 
mitted, and  names  one  of  the'  alleged  paramours,  the  bill  of  par- 
ticulars will  not  be  granted  as  to  times  which  are  particularly 
within  the  knowledge  of  the  defendant.  Oviatt  v.  Oviatt,  14  Misc. 
127,  35  Supp.  654. 

Under  an  allegation  that  the  defendant  is  "  living  in  adulterous 
intercourse,"  a  bill  of  particulars  would  be  improper.  Carpenter 
V.  Carpenter,  42  St.  Eep.  577,  17  Supp.  195. 

In  an  action  for  divorce  in  which  the  marriage  is  denied,  the 
defendant  is  entitled  to  a  bill  of  particulars  as  to  the  time  and 
place  of  the  alleged  marriage,  and  the  person  by  whom  it  was  cele- 
brated, if  any,  but  not  as  to  cohabitation.  Bullock  v.  Bulloch,  85 
Hun,  373,  32  Supp.  1009,  66  St.  Eep.  493.  But  an  answer  in 
an  action  for  divorce  alleging  adultery  by  plaintiff  in  a  certain  city 
with  persons  whose  names  were  unknown,  cannot  be  required  to  be 
made  more  definite  and  certain;  the  remedy  is  by  a  bill  of  par- 
ticulars. Kelly  V.  Kelly,  12  Misc.  457,  34  Supp.  255,  68  St.  Eep. 
133.  Where  in  an  action  for  absolute  divorce,  all  that  defendant 
required  to  raise  the  issue  was  a  denial  of  the  allegations  of  the 
complaint,  held,  the  motion  for  a  bill  of  particulars  before  answer 
was  properly  denied,,  but  this  did  not  preclude  him  from  obtaining 
one  after  issue  joined  in  order  to  prepare  for  his  defence,  and 
leave  for  such  motion  should  be  granted.  BullocTc  v.  Bullock,  85 
Hun,  373,  66  St.  Eep.  493,  32  Supp.  1009. 

The  affidavit  of  an  attorney  in  an  action  of  divorce  is  insuffi- 
cient to  entitle  defendant  to  a  bill  of  particulars,  as  it  fails  to 
establish  ignorance  on  the  part  of  defendant  of  the  facts  sought 
to  be  disclosed.  De  Carrillo  v.  De  Carrillo,  53  Hun,  359,  6  Supp. 
305. 
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Sub.  3.    Complaint,  ftuestioning  Legitimacy  of  Cliildren. 

Bale  75.    Qnestioning  legitimacy  of  children. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes  to  question  the 
legitimacy  of  any  of  the  children  of  his  wife,  the  allegation  that  they  are  or 
that  he  believes  them  to  be  illegitimate,  shall  be  distinctly  made  in  the  com- 
plaint. If  upon  default  proofs  shall  be  taken  upon  the  question  of  legitimacy 
as  well  as  upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue  is 
tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the  children  shall  be 
awarded  and  tried  at  the  same  time. 

Where  the  complaint  of  the  husband  tenders  no  issue  as  to 
legitimacy,  the  wife  can  have  no  determination  of  the  question 
whether  a  child  which  she  bore  before  marriage  was  the  issue  of 
such  marriage.    Tully  v.  Tully,  28  Misc.  54,  59  Supp.  818. 

AETICLE  XI. 

DEFENCES. 
Subd.  1.   Collusion,  102 1. 

§  1758.    When  divorce  denied,  although  adultery  proved,  1021. 
Subd.  2.    Condonation,  1022. 

Subd.  3.   Action  not  brought  within  five  years,  1024. 
Subd.  4.   Plaintiff  guilty  of  adultery,  1024. 
Subd.  5.   Foreign  divorces,  1025. 
Subd.  6.   Other  defences,  1037. 
Subd.  7.    Counterclaim,  1038. 

Sub.  1.     Collusion. 

§   1758.    Wlien  divorce  denied,  althongh  adnltery  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a  divorce, 
although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or  with  the  con- 
nivance of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff.  The  forgive- 
ness may  be  proved,  either  affirmatively,  or  by  the  voluntary  cohabitation  of 
the  parties,  with  the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness  and  no  voluntary  cohabita- 
tion of  the  parties,  but  the  action  was  not  commenced  within  five  years  after 
the  discovery  by  the  plaintiff  of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under  such  circum- 
stances, that  the  defendant  would  have  been  entitled,  if  innocent,  to  a  divorce. 

See  Rule  72  and  authorities  cited  under  subdivision  I  of  Article 
X,  that  matters  therein  required  to  be  set  forth  are  matters  of 
affirmative  defence.  McCwrtJiy  v.  McCmihy,  143  N.  T.  235; 
Lowenthal  v.  Lowenihal,  157  N.  Y.  236. 

Collusion,  as  that  term  is  used  in  matrimonial  actions,  is  an 
agreement  between  a  husband  and  wife  to  procure  a  judgment  dis- 
solving the  marriage  contract,  which  judgment,  if  the  facts  were 
known,  the  court  would  not  grant.     The  fact  that  at  or  about  the 
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time  when  a  wife  obtains  a  judgment  of  absolute  divorce,  certain 
financial  transactions  between  the  husband  and  wife,  were  settled, 
or  that  the  wife  makes  and  the  husband  accepts  a  provision  for 
his  future  maintenance  and  support,  is  not  a  badge  of  fraud  or 
collusion,  or  even  a  suspicious  circumstance  requiring  investiga- 
tion.   Doeme  v.  Doeme,  96  App.  Div.  284,  89  Supp.  215. 

A  divorce  will  not  be  granted  where  there  has  been  voluntary 
cohabitation  with  knowledge  of  the  adultery.  Karger  v.  Karger, 
19  Misc.  236,  44  Supp.  219. 

The  mere  fact  that  a  husband  who  believes  that  his  wife  has 
committed  adultery  in  the  past  and  suspects  that  she  is  about  to  do 
so  again,  with  the  intention  of  procuring  evidence  thereof,  fails  to 
actively  interfere  and  prevent  its  commission,  does  not  constitute 
connivance.  Reiersen  v.  Reiersen,  32  App.  Div.  62,  6  Anno. 
Cases,  291,  52  Supp.  509,  overruling  Karger  v.  Karger,  19  Misc. 
236,  44  Supp.  219. 

Where  defendant  committed  acts  of  adultery  for  the  avowed 
purpose  of  furnishing  evidence  for  a  divorce,  which  evidence  was 
communicated  to  plaintiff,  it  was  held  collusive  and  divorce  denied. 
Cowan  n:  Cowan,  23  Misc.  754,  53  Supp.  93. 

In  Lutz  V.  Lutz,  28  Misc.  393,  59  Supp.  972,  the  court  refused 
to  find  collusion  on  the  facts  proven. 

Collusion  is  defined  in  Mclntyre  v.  Mclntyre,  9  Misc.  252, 
citing  2  Bishop  on  Marriage  and  Divorce,  §  28,  citing  Myers  v. 
Myers,  41  Barb.  120,  to  the  proposition  that  connivance  destroys 
all  claim  to  remedy  by  way  of  divorce.  (See  cases  cited  on  Con- 
nivance under  subd.  6  this  article.) 

Sub.  2.     Condonation. 

Condonation  by  subsequent  cohabitation  does  not  bar  a  subse- 
quent action  for  divorce,  predicated  on  such  adultery,  where  the 
consideration  is  upon  the  promise  by  the  guilty  party  that  he  would 
in  all  things,  thereafter,  treat  his  wife  kindly  and  in  proper 
manner,  and  would  in  all  things  be  a  good  and  affectionate  hus- 
band, and  he  has  violated  his  promise.  Timerson  v.  Timerson,  2 
How.  (N.  S.)  26. 

If  the  defendant  wishes  to  prove  a  condonation  of  the  offence, 
or  to  establish  a  recriminating  charge  in  bar  of  divorce,  she  should 
set  it  up  as  defence.  Smith  v.  Smith,  4  Paige,  432 ;  Hopper  v. 
Hopper,  11  Paige,  46;  Roe  v.  Roe,  14  Hun,  612.     The  answer 
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need  not  allege  any  facts  which  are  necessary  to  give  jurisdict: 
in  an  action  for  divorce,  the  defence  of  adultery  itself  being  suffi- 
cient without  such  proof.  Leseur  v.  Leseur,  31  Barb.  330.  The 
court  may  allow  a  supplemental  answer  to  be  filed  alleging  adultery 
on  the  part  of  the  plaintiff,  committed  or  discovered  after  the 
joining  of  issue.  Btrong  v.  Strong,  3  Robt.  669 ;  Smith  v.  Smith, 
4  Paige,  432.  A  husband  may  have  a  divorce  for  his  wife's 
adultery,  though  he  also  has  been  guilty  of  a  like  offence  with  her 
connivance.    Bleck  v.  Bleck,  27  Hun,  296. 

Voluntary  cohabitation  by  a  wife  with  knowledge  of  husband's 
adultery  is  a  bar  {Williamson  v.  Williamson,  1  Johns.  Ch.  488; 
Johnson  v.  Johson,  14  Wend.  637)  ;  although  it  is  said  in  Wood 
v.  Wood,  2  Paige,  108,,  and  Hoffmire  v.  Hoffmire,  7  Paige,  60, 
that  cohabitation  by  the  wife  is  not  always  a  bar,  as  she  is  to  some 
extent  under  the  control  of  the  husband.  Cohabitation  after 
knowledge  by  the  husband  of  the  commission  of  adultery  by  the 
wife,  is  an  absolute  bar  to  divorce.  Pitts  v.  Pitts,  52  N.  Y.  593. 
But  upon  conditional  forgiveness,  the  injury  is  revived  upon  the 
repetition  of  the  offence.  Smith  v.  Smith,  4  Paige,  432 ;  Johnson 
V.  Johnson,  14  Wend.  637 ;  Burr  v.  Burr,  10  Paige,  20,  affirmed, 
7  Hill,  207;  Davies  v.  Davies,  55  Barb.  130.  See  those  cases  as 
to  whether  cruelty  will  revive  a  condoned  adultery,  while  Hoffmire 
V.  Hoffmire,  7  Paige,  60,  is  authority  that  conviction  for  felony 
is  cruelty  which  revives  condoned  adultery. 

An  answer  may  set  up  not  only  the  adultery  of  plaintiff,  but 
condonation  of  defendant's  adultery.  Wood  v.  Wood,  2  Paige, 
108 ;  Smith  v.  Smith,  4  Paige,  432. 

While  plaintiff  is  bound  to  negative  the  forgiveness  of  the 
offence  on  account  of  which  relief  is  asked  and  to  prove  such  fact 
where  the  defendant  makes  default,  yet,  where  the  defendant  inter- 
poses an  answer,  he  should,  if  he  intends  to  rely  upon  the  condona- 
tion as  a  defence,  allege  the  same  in  his  answer  and  establish  it 
by  proof.    Merrill  v.  Merrill,  41  App.  Div.  347,  58  Supp.  503. 

Continued  cohabitation,  after  discovery  of  facts  which  led  to 
suspicion  of  infidelity,  does  not  necessarily  constitute  condonation. 
Harris  v.  Harris,  83  App.  Div.  123,  82  Supp.  568,  citing  Merrill 
V.  Merrill,  41  App.  Div.  347  (350),  to  the  statement  that  the  uni- 
form rule  is  that  some  knowledge  must  exist  sufficiently  sub- 
stantial upon  which  to  base  a  belief,  and  usually  there  must  be 
some  means  of  making  legal  proof  of  the  commission  of  the  offence 
before  condonation  will  be  implied  from  cohabitation. 
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And  Deisler  v.  Deisler,  59  App.  Div.  207  (216),  that  "the 
condonation  cannot,  therefore,  be  said  to  have  been  made  of  the 
offense  of  adultery;  this  was  denied,  and  although  the  defendant 
knew  of  the  facts  which  were  calculated  to  make  him  suspicious 
he  was  not  obliged  to  believe  this  evidence  in  the  face  of  the 
denial  of  his  wife." 

Sub.  3.    Action  Not  Brought  Within  Five  Years. 

It  is  provided  by  Rule  72  that  judgment  shall  not  be  granted  for 
a  divorce  unless  it  appears  five  years  have  not  elapsed  since  the 
discovery  of  the  fact  that  the  adultery  charged  in  the  complaint 
had  been  committed,  and  where,  at  the  time  of  the  offence  charged, 
the  defendant  was  living  in  adultery  with  the  person  with  whom 
the  offence  was  alleged  to  have  been  committed ;  that  five  years 
have  not  elapsed  since  the  commencement  of  such  adulterous 
intercourse  was  discovered  by  plaintiff ;  held,  that  the  latter  clause 
had  reference  to  cases  where  the  parties  were  living  together  in 
adulterous  intercourse.    Church  v.  Church,  7  St.  Rep.  177. 

A  finding  that,  during  six  years  before  the  commencement  of 
the  action,  the  defendant  was  living  in  open  adultery,  bars  the 
plaintiff's  right  to  a  judgment  under  the  rule.  Church  v.  Church, 
7  St.  Rep.  177. 

Sub.  4.    Plaintiff  Guilty  of  Adultery. 

Adultery  committed  by  the  plaintiff,  when  set  up  in  the  answer, 
is  a  perfect  defence  to  an  action  for  an  absolute  divorce,  and  is 
also  a  ground  for  afiirmative  relief  in  the  same  action.  Anonymous, 
17  Abb.  48. 

The  adultery  should  be  set  up  in  the  answer  in  the  same  manner, 
and  be  accompanied  by  the  same  allegations,  as  are  required  when 
it  is  charged  in  the  complaint.    Morrell  v.  Morrell,  3  Barb.  236. 

In  an  action  for  a  divorce  on  the  grounds  of  adultery,  an  answer 
setting  wp  the  counter  charges  of  adultery  against. the  plaintiff,  and 
asking  a  divorce  in  favor  of  the  defendant,  is  to  be  regarded  as 
setting  up  a  counterclaim,  and  in  order  to  raise  an  issue  upon  such 
charges  in  the  answer  a  reply  must  be  interposed.  Leslie  v.  Leslie, 
2  Abb.  311.  See  40  Barb.  9.  A  divorce  will  not  be  granted  where 
both  parties  are  equally  guilty;  recriminating  charges  will  be 
sustained  on  less  evidence  than  would  be  required  to  sustain  an 
action  of  adultery.    Peck  v.  Pech,  44  Hun,  290. 

If  after  suit  brought  the  husband  is  guilty  of  adultery,  it  is  a 
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bar  to  his  divorce.  Smiih  v.  Smith,  4  Paige,  432.  If  both  parties 
to  the  suit  have  been  guilty  of  adultery,  neither  is  entitled  to  a 
divorce.  Peck  v.  Peck,  44  Hun,  290 ;  Wood  v.  Wood,  2  Paige, 
108. 

In  Winston  v.  Winston,  165  JST.  Y.  533,  affirming  34  App. 
Div.  460,  54  Supp.  298,  where  the  husband  brought  the  action, 
the  wife  set  up  adultery  on  the  part  of  the  husband  as  a  defence, 
the  jury  found  for  the  defendant  upon  this  point;  the  court  held 
that  if  plaintiff  had  been  guilty  of  adultery  he  was  not  entitled 
to  the  divorce  prayed  for. 

Sub.  5.    Foreign  Divorces. 

A  foreign  judgment  of  divorce  against  a  resident  of  this  State 
rendered  upon  a  service  made  in  this  State,  where  defendant  did 
not  answer,  demur  or  appear  in  the  action,  is  void  and  of  no  force 
or  effect  in  this  State.  Matter  of  Kimball,  155  N.  Y.  62,  affirm- 
ing 18  App.  Div.  320,  46  Supp.  177. 

After  the  entry  of  a  decree  of  divorce  by  default  in  a  foreign 
State  based  upon  service  made  in  this  State,  the  decree  was 
amended  so  as  to  cite  an  appearance  and  answer,  based  upon 
letter  written  by  defendant  to  attorneys  for  plaintiff  which  was 
verified  but  not  entitled  in  the  action  and  consisted  merely  of  a 
statement  of  the  facts  connected  with  his  wife's  leaving  him,  held, 
such  letter  not  sufficient  as  a  pleading  or  appearance  and  gave  the 
court  no  jurisdiction  over  him.  Matter  of  Kimball,  155  N.  Y.  62, 
affirming  18  App.  Div.  320,  46  Supp.  177. 

A  decree  of  divorce  granted  in  a  territory  of  the  United  States 
against  a  resident  of  this  State,  without  personal  service  of  process 
upon  him  or  his  appearance  in  the  action,  is  invalid.  Winston  v. 
Winston,  165  K  Y.  553,  affirming  34  App.  Div.  460,  54  Supp. 
298. 

A  foreign  divorce  against  a  resident  of  this  State  who  did  not 
appear  in  the  action  which  was  rendered  upon  service  by  publica- 
tion and  personal  service  in  this  State,  is  void.  Gebhard  v.  Geb- 
hard,  25  Misc.  1,  54  Supp.  406,  citing  and  discussing  People  v. 
Baker,  76  N.  Y.  78 ;  O'Dea  v.  O'Dea,  101  N.  Y.  23 ;  Shepard  v. 
Wright,  113  N.  Y.  582 ;  Matter  of  Kimball,  155  N.  Y.  62 ;  Hunt 
V.  Hunt,  72  N.  Y.  217. 

In  Olmsted  v.  Olmsted,  190  N.  Y.  458,,  the  Court  of  Appeals 
reiterates  the  rule  that  while  the  courts  of  this  State  are  required 
Actions,  Vol.  1  —  65 
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to  give  full  faith  and  credit  to  the  decrees  of  the  courts  of  our 
sister  States,  we  have  the  right  to  inquire  as  to  whether  such  courts 
had  obtained  jurisdiction  of  the  person  and  the  subject-matter; 
and  if  it  is  found  that  they  had  not  obtained  jurisdiction,  then 
their  judgment  or  decrees  become  of  no  force  or  effect.  Citing 
authorities  in  Court  of  Appeals  and  Supreme  Court  of  the  United 
States. 

A  foreign  divorce  based  upon  service  of  process  by  mail  upon 
the  husband,  a  resident  of  this  State,  where  he  did  not  appear  in 
the  action  in  this  State,  is  void ;  but  where  the  wife  subsequently 
remarries  she  is  guilty  of  adultery,  and  the  husband  is  entitled  to 
absolute  divorce.  Hamilton  v.  Hamilton,  26  Misc.  336,  56  Supp, 
122. 

Although  a  decree  of  divorce  obtained  in  another  State  with- 
out personal  service  of  process  or  appearance  by  the  defendant, 
is  ineffectual  in  this  State  as  against  the  defendant  for  any  pur- 
pose, yet  where,  after  the  final  decree,  a  motion  is  made  to  amend 
it  by  inserting  a  provision  authorizing  an  application  at  the  foot 
of  the  decree  for  reasonable  alimony  and  reserving  the  power  to 
make  an  order  therefor,  upon  which  application  the  defendant 
appears  by  attorney  and  appeals  from  such  order,  after  the  affirm- 
ance of  which  proof  is  taken  and  an  order  for  alimony  made  and 
incorporated  into  the  decree,  such  decree  as  to  alimony  is  enforce- 
able against  the  defendant  in  the  courts  of  this  State. 

But  a  provision  of  the  decree  as  to  future  alimony  and  for 
equitable  remedies  to  enforce  compliance,  will  not  be  enforced  by 
the  courts  of  this  State,  as  such  provisions  remain  subject  to  the 
discretion  of  the  foreign  court  and  lack  conclusiveness  of  character, 
while  the  provisions  of  our  Code  for  the  enforcement  of  the  pay- 
ment of  alimony  by  equitable  remedies  pertain  only  to  such  judg- 
ments as  are  recovered  here.  Lynde  v.  Lynde,  162  N.  Y.  405, 
affirming  41  App.  Div.  280,  58  Supp.  567. 

The  effect  of  foreign  divorces  is  considered  in  Starhuck  v.  Star- 
luck,  62  App.  Div.  437,  71  Supp.  104,  reversed,  173  K  Y.  503, 
and  Matter  of  Swales'  Estate,  60  App.  Div.  599,  70  Supp.  220, 
affirmed  without  opinion,  172  IS.  Y.  651. 

In  Maiter  of  Hall,  61  App.  Div.  266,  70  Supp.  406,  it  was  held 
that  upon  the  facts  of  the  case,  the  plaintiff  was  a  resident  of 
another  State  in  good  faith,  and  the  court  had  full  jurisdiction 
of  such  an  action  under  the  laws  of  that  State. 
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A^  foreign  divorce  obtained  in  the  State  of  the  matrimonial 
domicile,  upon  service  by  publication  upon  the  husband,  is  bind- 
ing upon  the  parties  and  will  prevent  plaintiff,  the  wife,  from 
thereafter  suing  the  defendant  for  a  divorce  in  this  State.  Lacey 
V.  Lacey,  38  Misc.  196,  77  Supp.  235. 

While  prima  facie,  the  domicile  of  the  husband  is  that  of  the 
wife,  in  cases  where  a  separation  takes  place  by  reason  of  domestic 
difficulties,  the  wife  may  obtain  a  residence  in  this  State,  which 
will  enable  her  to  maintain  the  action.  Actual  residence  can  be 
acquired  in  a  short  time.  Doeme  v.  Doeme,  96  App.  Div.  284,  89 
Supp.  215,  citing  BrinUey  v.  Brinkley,  50  IST.  Y.  184;  Gray  v. 
Gray,  143  K  Y.  354. 

Where  a  wife  has  procured  a  judgment  of  divorce  in  another 
State  upon  personal  service  of  process  upon  her  husband  within 
this  State,  she  cannot,  in  a  subsequent  action  to  recover  dower  in 
this  State,  question  the  jurisdiction  of  the  court  which  granted 
the  divorce  and  thus  obtain  her  dower  in  spite  of  the  decree.  Star- 
luch  v.  Starhuch,  173  N.  Y.  503,  reversing  62  App.  Div.  437,  71 
Supp.  104. 

A  divorce  obtained  in  the  courts  of  another  State  by  false  and 
fraudulent  affidavits  of  facts  necessary  under  its  statutes  to  author- 
ize the  service  of  a  summons  by  publication,  will  be  treated  as  a 
nullity  by  the  courts  of  this  State.    Stanton,  v.  Crosby,  9  Hun,  370. 
A  divorce  granted  in  another  State  dissolving  a  marriage  contract 
in  this  State  in  favor  of  the  husband  temporarily  residing  there, 
upon  substituted  service  upon  his  wife  who  resided  in  this  State, 
and  for  an  alleged  cause  which  did  not  exist  in  fact,  held,  invalid 
and  inoperative  as  against  the  wife.     Mellen  v.  Mellen,  10  Abb. 
N.  C.  329.     A  husband  left  his  wife,  stating  he  was  going  into 
business  in  Cincinnati,  but  immediately  sued  in  Utah  for  divorce, 
alleging  that  he  intended  to  become  a  resident  of  that  territory. 
No  service  was  made  upon  the  wife,  other  than  by  publication  in 
Utah,  and  she  had  no  knowledge  of  the  proceedings.     Held  void. 
People  v.  Smith,  13  Hun,  414.    It  was  held  in  Kiwmer  v.  Kinnier, 
45  N.  Y.  535,  that  as  regards  the  validity  in  this  State  of  the 
decree  of  a  court  of  competent  jurisdiction  in  a  sister  State,  the 
status  of  the  parties  within  that  State,  and  the  question  whether 
any  of  them  were  residents  of  that  State  so  as  to  give  them  a  stand- 
ing in  court  there,  for  the  purposes  of  such  decree,  are  to  be 
determined  by  that  court,  and  their  determination  thereon  cannot 
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be  questioned  collaterally  in  our  own.  In  Hoffman  v.  Hoffman, 
46  N.  Y.  30,  it  was  held  that  a  decree  of  divorce,  obtained  in 
another  State,  the  defendant  not  being  served  with  process,  and 
both  parties  at  the  commencement  of  the  suit  and  during  its 
pendency  being  residents  of  this  State,  is  invalid.  The  record  of 
such  decree  is  not  conclusive  as  to  jurisdiction,  but  the  facts  therein 
stated,  giving  the  court  jurisdiction,  cannot  be  questioned.  A 
judgment  obtained  in  another  State  against  one  who,  at  the  time 
it  was  rendered  and  during  the  pendency  of  the  action  was  domi- 
ciled in  this  State,  and  who  was  not  served  with  process  and  did 
not  appear  in  the  action,  is  inoperative  and  void  as  to  the  defend- 
ant. Recitals  in  the  judgment  are  not  conclusive  and  the  juris- 
diction of  the  court  is  open  to  question.  Cross  v.  Cross,  108  !N^.  Y. 
628  •  Burton  v.  Burton,  45  Hun,  68.  Otherwise  when  the  party 
sued  submits  to  the  foreign  jurisdiction  by  an  appearance.  Jones 
V.  Jones,  108  IST.  Y.  415.  In  Hunt  v.  Hunt,  72  N.  Y.  217,  it 
was  held  that  the  jurisdiction  of  a  court  of  another  State  in  which 
a  judgment  has  been  rendered  is  always  open  to  inquiry  in  the 
courts  of  this  State,  and  the  judgment  may  also  be  questioned 
collaterally  for  fraud.  Where  an  action  for  divorce  is  brought  in 
a  court  having  power  to  entertain  such  an  action,  and  which  has 
jurisdiction  of  the  parties,  the  court  has  power  to  give  judgment, 
although  plaintiff  fails  to  make  out  a  cause  for  divorce,  as  pre- 
scribed by  the  laws  of  the  State,  and  this  failure  cannot  be  shown 
collaterally  to  avoid  the  judgment  while  it  stands  unreversed, 
whether  the  judgment  is  a  valid  one  in  the  State  where  granted  or 
in  a  sister  State.  The  courts  of  this  State  will  not  attempt  to  pass 
primarily  upon  the  validity  of  a  divorce  granted  under  the  laws 
of  another  State.  But  in  People  v.  Baker,  76  N.  Y.  78,  it  was  held 
that  a  court  of  another  State  cannot  adjudge  the  dissolution  of  the 
marital  relations  of  a  citizen  of  this  State,  domiciled  and  actually 
residing  here  during  the  pendency  of  judicial  proceedings  in  such 
State,  without  a  voluntary  appearance  on  his  part  therein  and 
with  no  actual  notice  to  him  thereof,  and  this  although  the  mar- 
riage was  solemnized  in  such  other  State.  Such  a  judgment  is  not 
a  defence  to  an  indictment  against  a  citizen  of  this  State  for 
bigamy.  An  able  and  exhaustive  discussion  of  these  authorities 
and  numerous  others,  including  Brinhley  v.  Brinkley,  50  N.  Y. 
184;  Mann  v.  Mann,  75  K  Y.  614 ;  Collins  v.  Collins,  80  N.  Y.  1, 
■will  be  found  in  volume  26,  Alb.  L.  J.,  page  446.    Since  that  dis- 
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cussion,  however,  the  Court  of  Appeals,  in  O'Dea  v.  O'Dea,  101 
N.  Y.  23,  has  held  per  Curiam:  "  We  think  the  case  of  People  v. 
Baker,  76  ]Sr.  Y.  78,  is  conclusive  on  the  question  brought  up  by 
this  appeal.  *  *  *  There  are  some  differences  in  the  detail 
of  the  circumstances  of  the  two  cases,  but  we  think  not  enough  to 
lead  to  any  change  in  the  result ;  nor  sufficient  to  require  a  recon- 
sideration of  the  law  affecting  it."  In  this  opinion  four  of  the 
judges  concur,  while  three  dissent,  Danforth,  J.,  writing  an  elabo- 
rate opinion.  A  judgment  of  divorce  in  another  State,  in  which 
process  was  not  personally  served  upon  the  defendant  who  re- 
sided here,  held,  void,  and  no  defence  to  a  subsequent  action 
brought  here  for  a  divorce  by  the  other  party.  Beckwith  v.  Beck- 
with,  24  Week.  Dig.  5. 

Where  parties  were  domiciled  in  this  State  and  there  was  no 
personal  service  of  process  on  the  wife  or  appearance  by  her,  the 
record  of  a  judgment  in  a  foreign  country  will  not  be  recognized. 
De  Meli  v.  De  Meli,  120  JST.  Y.  485.  Same  rule  in  Williams  v. 
Williams,  17  Civ.  Pro.  R.  297.  Husband  and  wife  came  from 
Ohio  to  New  York  and  remained,  the  husband  claiming  his  resi- 
dence in  Ohio;  afterward  he  obtained  a  divorce  for  adultery  by 
regular  proceedings  in  an  Ohio  court,  with  nothing  to  show  an 
effort  to  evade  any  law  of  New  York;  held,  that  the  suit  was 
brought  in  the  court  of  the  husband's  residence  and  decree  was 
valid.  The  divorce  having  been  procured  at  the  husband's  instance, 
his  administrators  cannot  question  the  jurisdiction.  In  re  Feyh's 
Estate,  5  Supp.  90 ;  s.  c,  22  St.  Rep.  542.  To  the  same  effect  in 
Matter  of  Morrison,  52  Hun,  102 ;  both  cases  cited  distinguishing 
O'Dea  V.  O'Dea,  101  K  Y.  23,  and  Cross  v.  Cross,  108  N.  Y.  628. 

But  a  decree  rendered  by  the  court  of  another  State  in  favor  of 
the  husband  who  commenced  the  action  by  publication  of  process, 
though  valid  in  the  State  where  rendered,  is  absolutely  void  as 
against  the  wife  who  always  lived  in  and  was  a  resident  of  this 
State,  and  was  never  personally  served,  and  who  did  not  appear  in 
the  action  though  she  consented  to  the  taking  of  depositions 
therein,  and  on  the  husband's  death  such  wife  is  entitled  to  ad- 
ministration although  the  husband  had  re-married  in  another 
State  and  left  a  wife  there  surviving  him.  In  re  Bouse  Estate,  14 
Supp.  275,  40  St.  Rep.  286,  2  Connelly,  524,  20  Civ.  Pro.  R.  130. 
See,  also,  Gray  v.  Oray,  143  N.  Y.  354,  affirming  60  St.  Rep. 
225,  28  Supp.  856,  as  to  residence  of  the  parties  married  within 
this  Stat©  as  affecting  the  jurisdiction  of  the  court. 
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A  foreign  decree  of  divorce  against  a  resident  of  this  State 
rendered  in  an  action  in  which  there  was  no  personal  service  upon 
or  appearance  by  him,  is  void  in  this  State.  Matter  of  Strong,  86 
Hun,  390,  33  Supp.  592 ;  s.  c.;,  under  name  Matter  of  Degaramo, 
33  Supp.  502,  67  St.  Eep.  215.  A  foreign  judgment  of  divorce 
rendered  in  the  State  of  the  plaintiff's  residence  against  a  resident 
in  this  State  is  valid  and  binding  in  this  State  where  such  defend- 
ant voluntarily  appeared  in  the  action.  Bich  v.  Rich,  88  Hun, 
666,  34  Supp.  854,  68  St.  Eep.  823.  A  decree  of  a  foreign  State 
upon  service  by  publication  against  defendant  who  had  come  into 
this  State  but  under  circumstances  showing  an  intention  at  that 
time  to  make  a  permanent  residence  here,  was  held  ineffectual  in 
this  State  although  the  defendant  subsequently  continued  to  reside 
here.     Campbell  v.  Campbell,  35  Supp.  280. 

Plaintiff  in  a  divorce  suit,  not  having  been  personally  served 
with  process  in  California  as  defendant  in  an  action  brought  by 
her  husband,  is  not  estopped  from  denying  the  jurisdictional  facts 
upon  which  the  judgment  rendered  against  her  there  was  based. 
Munson  v.  Munson,  14  Supp.  692,  60  Hun,  189,  38  St.  Eep.  7, 
14  Supp.  692. 

It  seems  that  the  courts  of  a  foreign  country  may  acquire 
jurisdiction  of  the  person  of  a  defendant  in  an  action  for  divorce 
by  means  of  substituted  service  of  process  where  such  defendant 
is  domiciled  within  the  jurisdiction  of  the  court,  but  it  is  other- 
wise where  the  defendant  is  not  so  domiciled,  and  in  such  case  the 
defendant  cannot  be  charged  in  personam  by  adjudication  there 
unless  he  is  personally  served  with  notice  of  process  within  it  or 
voluntarily  submits  himself  to  the  jurisdiction  of  its  court  by 
appearing  in  some  manner  in  the  action  or  proceeding  sought  to 
be  instituted  against  him.  De  Mell  v.  De  Meli,  120  N.  Y.  485, 
31  St.  Eep.  704. 

A  judgment  of  another  State  which  awards  a  divorce  for  ali- 
mony and  costs,  while  valid  as  affecting  the  material  status  of  the 
plaintiff  does  not  bind  the  defendant  as  to  sums  allowed  for  ali- 
mony and  costs,  in  case  the  judgment  be  recovered  in  the  State 
in  which  the  wife  is  a  resident  citizen  against  her  non-resident 
husband,  who  has  not  appeared  in  the  action  nor  has  been  served 
with  process  in  the  State  in  which  the  action  was  brought. 
A  judgment  for  alimony  and  costs  cannot  be  supported  on  the 
ground  they  are  incidents  of  and  subordinate  to  divorce  and  the 
jurisdiction  to  support  a  decree  for  divorce  will  not  necessarily 
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sustain  a  judgment  for  alimony  and  costs.    Bigney  v.  Rigney,  127 
]Sr.  Y.  408. 

Plaintiff  against  whom  a  judgment  of  divorce  was  oMained  in 
New  Jersey,  for  a  cause  not  recognized  by  the  laws  of  New  York, 
was  not  personally  served  in  the  action  nor  did  he  appear  therein. 
The  wife  having  re-married  and  an  action  being  brought  for  a 
divorce,  it  was  held  that  he  was  bound  to  show  affirmatively  that 
he  was  a  resident  of  New  York  at  the  time  the  New  Jersey  decree 
was  rendered.  It  was  further  held  that  the  fact  that  in  a  partition 
suit,  he  had  offered  in  evidence  the  New  Jersey  decree  of  divorce 
to  show  that  the  wife  was  not  entitled  to  dower  and  obtained  a 
decree  to  that  effect  did  not  create  an  estoppel  so  that  the  husband 
could  not  question  the  decree  in  the  present  action.  Percwal  v. 
Percival;  106  App.  Div.  Ill,  94  Supp.  909,  distinguishing  Star- 
buck  V.  Starhuck,  173  N.  Y.  503,  and  other  authorities.  Ajffirmed, 
186  N.  Y.  587. 

The  fact  that  defendant  left  the  plaintiff  and  went  to  another 
State  to  live,  and  there  obtained  a  divorce  from  him,  which  under 
the  authorities  of  this  State  was  not  binding  upon  him,  is  not  a 
bar  to  her  right  to  counsel  fees  in  the  husband's  action  for  divorce, 
as  she,  in  this  State  at  least,  is  still  his  wife.  Deane  v.  Deane,  48 
Misc.  149,  96  Supp.  472. 

A  wife  separated  from  her  husband  while  they  were  domiciled 
in  New  York,  and  he,  thereafter,  removing  in  good  faith  to 
another  State,  there  obtained  a  divorce  upon  the  ground  of  deser- 
tion, summons  being  served  by  publication,  held,  that  the  court 
acquired  jurisdiction  and  a  judgment  of  divorce,  obtained  upon 
the  wife's  default,  good  in  the  State  in  which  it  was  rendered,  was 
a  bar  to  an  action  for  divorce  brought  by  her  thereafter  in  New 
York.  North  v.  NoHh,  47  Misc.  180,  93  Supp.  512,  affirmed, 
111  App.  Div.  921,  96  Supp.  1138. 

A  husband  having  procured  a  decree  of  divorce  in  another 
State,  cannot  question  its  validity  in  the  courts  of  the  State  of 
New  York  in  order  to  establish  that  his  subsequent  marriage  was 
a  nullity.  People  ex  rel.  Shrady  v.  Shrady,  47  Misc.  333,  95 
Supp.  991. 

A  decree  of  divorce  obtained  by  a  wife  fixes  her  status,  and  she 
cannot  assert  the  contrary,  though  the  husband  might  have  been 
in  a  position  to  assail  the  decree  for  lack  of  jurisdiction.  Bnx- 
haum  V.  Mason,  95  Supp.  539. 
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Where  a  wife  obtained  a  judgment  of  separation  from  her  hus- 
band in  this  State  and  then  went  to  Kansas,  where  she  afterward 
procured  an  absolute  divorce  from  him  on  the  ground  of  cruelty, 
without  personal  service  upon  him  or  his  appearance  in  the  action, 
and  afterward  married,  she,  at  least,  is  bound  by  the  judgment 
and  can  neither  recover  dower  in  lands  thereafter  acquired  by 
her  husband,  nor  in  lands  which  he  owned  at  the  time  of  the 
divorce.  Having  voluntarily  put  an  end  to  the  marriage  relation 
for  a  cause  deemed  inadequate  in  this  State,  public  policy  will  not 
be  promoted  by  allowing  her  claim  for  dower.  Yoke  v.  Piatt, 
48  Misc.  273,  96  Supp.  725. 

In  Matter  of  Kimball,  155  'N.  Y.  62,  at  71,  the  court  says, 
per  Haight,  J. :  "  We  then  have  a  judgment  of  a  court  of  a  sister 
Stat©  entered  against  a  resident  of  this  State,  in  which  there  has 
been  no  personal  service  of  process  upon  him  in  the  jurisdiction 
of  that  State  or  appearance  by  him  in  the  action  by  which  the 
courts  could  acquire  jurisdiction  of  his  person.  Such  a  judg- 
ment is  void  and  of  no  force  or  effect  in  this  State."  Citing 
numerous  authorities. 

This  case  is  cited  together  with  People  v.  Baker,  76  N.  Y.  78 ; 
O'Dea  V.  O'Dea,  101  N.  Y.  23,  in  Atherton  v.  Atherton,  181  U.  S. 
155,  at  169,  as  laying  down  the  rule  in  New  York. 

In  Winston  v.  Winston,  165  N.  Y.  553,  at  page  555,  the  court 
discusses  an  Oklahoma  decree  of  divorce,  and  holds  it  to  have 
been  invalid  because  obtained  without  personal  service  of  process 
upon  the  then  plaintiff.  In  the  case  then  at  bar  such  plaintiff 
was  the  defendant,  and  the  offence  was  the  marriage  after  the 
Oklahoma  decree  of  the  defendant  with  the  co-respondent.  The 
question  was  whether  the  relation  thus  established  was  lawful  in 
its  nature  or  meritorious.  The  court  holds,  "  That  a  judgment 
rendered  upon  the  constructive  service  of  process  is  without  force 
against  the  personal  status  of  a  non-resident  and  non-appearing 
defendant,  has  been  frequently  the  subject  of  judicial  discussion, 
and  that  the  divorce  decree,  in  question,  was  without  jurisdiction 
as  to  this  plaintiff,  always  a  resident  of  this  State,  cannot  be 
questioned  under  the  authorities." 

In  Haddock  v.  Haddock,  201  U.  S.  563,  at  page  587,  Jones  v. 
Jones,  108  N.  Y.  415,  at  page  424 ;  Lynde  v.  Lynde,  162  N.  Y. 
405,  and  Winston  v.  Winston,  165  N.  Y.  553,  are  cited,  together 
with  the  Baker  case,  upholding  the  principle  that  a  court  of 
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another  State  cannot  dissolve  the  matrimonial  relation  of  a  citizen 
of  New  York,  domiciled  in  New  York,  unless  he  is  actually  served 
with  notice  within  the  other  State,  or  voluntarily  appeared  in  the 
cause.  It  is  said  in  Haddock  v.  Haddock,  page  588,  that  the 
courts  of  New  York  have  invariably  refused  to  treat  a  divorce 
rendered  in  another  State  under  such  circumstances  as  entitled 
to  be  enforced  in  New  York  by  virtue  of  the  full  faith  and  credit 
clause  of  the  Constitution,  and  have  refused  generally  to  give 
eflFect  to  such  decrees  even  by  State  comity. 

It  is  said  by  a  recent  writer  of  Haddock  v.  Haddock,  201  U.  S. 
562,  that  "  The  case  certainly  has  cleared  away  an  embarrassing 
mass  of  State  divorce  law  and  usage,  and  made  it  easy  for  the 
Federal  Supreme  Court  to  say  just  what  the  full  faith  and  credit 
section  of  the  Constitution  did  for  the  several  States  and  the 
people  on  the  vexed  question  of  interstate  divorce." 

The  same  writer  says  that  Haddock  v.  Haddock  "  marks  the 
beginning  of  the  end  of  the  scandalous  condition  of  the  divorce 
law  and  procedure  of  many  of  the  States  of  the  Union  through 
the  action  of  the  Supreme  Court  of  the  United  States."  This 
ease  is  of  such  importance  as  to  justify  brief  analysis.  The  wife, 
a  resident  of  New  York,  brought  an  action  against  the  husband 
for  a  decree  of  separation  from  bed  and  board  and  for  alimony 
in  1899,  and  obtained  personal  service  upon  him.  The  parties 
were  married  in  New  York  in  1868,  where  both  resided  and  where 
the  wife  continued  to  reside.  The  husband  abandoned  the  wife 
immediately  after  the  marriage.  The  husband  alleged  that  he 
obtained  a  divorce  in  a  court  in  the  State  of  Connecticut  in  1881 
which  was  conclusive.  Upon  the  trial  of  action  for  separation, 
before  the  referee,  the  judgment-roll  in  the  Connecticut  action 
for  divorce  was  offered  by  the  husband  and  was  objected  to, 
because  the  Connecticut  court  had  not  obtained  jurisdiction  over 
the  person  of  the  defendant  wife,  as  the  notice  of  the  pendency 
of  the  action  was  by  publication,  and  she  had  not  appeared  in  the 
action.  The  referee  sustained  the  objection  and  excluded  the 
evidence.  He  found  the  wife  entitled  to  separation  and  alimony. 
The  judgment  entered  upon  the  report  of  the  referee  was  sus- 
tained by  the  Appellate  Division  and  affirmed  by  the  Court  of 
Appeals.  A  writ  of  error  was  taken  to  the  Supreme  Court  of  the 
United  States  and  the  question  presented  was  (Haddock  v.  Had- 
dock, 201  U.  S.  565)  :    "  Did  the  court  below  violate  the  Consti- 
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tution  of  the  United  States  by  refusing  to  give  to  the  decree  of 
divorce  rendered  in  the  State  of  Connecticut  the  faith  and  credit 
to  which  it  was  entitled  ?  "  In  an  elaborate  opinion,  concurred  in 
by  a  majority  of  the  court,  the  determination  of  the  Court  of 
Appeals  was  affirmed.  A  vigorous  dissent  was  voiced  by  opinions 
by  Mr.  Justice  Brown  and  Mr.  Justice  Holmes,  four  of  the  jus- 
tices concurring  in  a  dissent.  The  prevailing  opinion  holds  (page 
583)  as  settled  law,  which  it  is  unnecessary  to  discuss  or  consider: 
"A,  that  where  the  domicile  of  a  plaintiff  in  a  divorce  cause  is 
in  the  State  where  the  suit  was  brought,  and  the  defendant  appears 
and  defends,  as  both  parties  are  before  the  court,  there  is  power 
to  render  a  decree  of  divorce  which  will  be  entitled  in  other  States 
to  recognition  under  the  full  faith  and  credit  clause  (Cheever  v. 
Wilson,  9  Wall.  108).  B,  that,  as  distinguished  from  legal 
domicile,  mere  residence  within  a  particular  State  of  the  plaintiff 
in  a  divorce  cause  brought  in  a  court  of  such  State  is  not  sufficient 
to  confer  jurisdiction  upon  such  court  to  dissolve  the  marriage 
relation  existing  between  the  plaintiff  and  a  non-resident  defend- 
ant." Citing  Andrews  v.  Andrews,  188  U.  S.  14;  Streitwolf  v. 
Streiiwolf,  181  U.  S.  179 ;  Bell  v.  Bell,  181  U.  S.  175. 

The  court  then  proceeds  to  consider  the  effect  of  Atherton  v. 
Atherton,  181  U.  S.  155  (171),  as  follows  (page  584)  : 

"  This  case  does  not  involve  the  validity  of  a  divorce  granted, 
on  constructive  service,  by  the  court  of  a  State  in  which  only  one  of 
the  parties  ever  had  a  domicile  nor  the  question  to  what  extent  the 
good  faith  of  the  domicile  may  be  afterwards  inquired  into.  In 
this  case  the  divorce  in  Kentucky  was  by  the  court  of  the  State 
which  had  always  been  the  undoubted  domicile  of  the  husband,  and 
which  was  the  only  matrimonial  domicile  of  the  husband  and  wife. 
The  single  question  to  be  decided  is  the  validity  of  that  divorce, 
granted  after  such  notice  had  been  given  as  was  required  by  the 
statutes  of  Kentucky." 

The  court  in  the  discussion  considers  and  approves  or  distin- 
guishes a  large  number  of  authorities  in  the  different  States.  It 
also  cites  and  analyzes  authorities  in  the  Supreme  Court,  among 
others,  Harding  v.  Harding,  198  U.  S.  317,  which  is  said  to  hold 
that  the  requirement  is  not  that  some,  but  that  full  faith  and 
credit,  equal  to  that  to  which  it  was  entitled  in  the  State  where 
rendered,  shall  be  given  to  a  judicial  decree  of  another  State, 
followed  by  the  statement  that  Pennoyer  v.  Nejf,  95  U.  S.  714, 
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holds,  that  a  personal  judgment  against  a  non-resident,  based 
merely  upon  constructive  service,  and  therefore,  jurisdiction  not 
being  acquired  over  the  defendant's  person,  may  not  be  enforced 
in  another  State  under  the  full  faith  and  credit  clause.  The 
conclusion  of  the  majority  of  the  court  in  the  Haddock  Case  is 
that  without  questioning  the  power  of  the  State  of  Connecticut 
to  enforce  a  decree  of  divorce  within  its  own  borders,  and  without 
intimating  any  doubt  as  to  the  power  of  the  State  of  New  York 
to  give  a  decree  of  that  character  rendered  in  Connecticut,  within 
the  borders  of  the  State  of  New  York  and  as  to  its  own  citizens, 
such  efficacy  as  it  may  be  entitled  to  in  view  of  the  public  policy 
of  that  State,  that  the  decree  of  the  court  of  Connecticut  rendered 
under  the  circumstances  stated  was  not  entitled  to  obligatory 
enforcement  in  the  State  of  New  York  by  virtue  of  the  full  faith 
and  credit  clause. 

By  this  decision  the  Supreme  Court  of  the  United  States  sub- 
stantially adopts  the  principle  heretofore  enforced  in  this  State 
with  reference  to  divorces  granted  in  other  jurisdictions. 

Haddock  v.  Haddock  does  not  appear  to  be  reported  in  either 
the  Supreme  Court  or  Court  of  Appeals,  except  upon  appeal  from 
an  order  denying  plaintiff's  motion  for  counsel  fees  and  alimony 
pending  an  appeal  taken  by  the  defendant  from  the  judgment  of 
separation,  which  is  reported,  75  App.  Div.  565.  Subsequently 
upon  right  to  alimony  pending  appeal  to  United  States  Supreme 
Court. 

In  Bell  v.  Bell,  4  App.  Div.  527,  where  a  divorce  was  obtained 
in  another  State,  neither  party  being  residents  thereof  at  the 
time  of  the  divorce,  and  the  person  against  whom  the  divorce  was 
obtained  in  that  State  not  having  been  served  with  process  therein 
or  appearing  in  the  action,  the  plaintiff  in  that  action  having  gone 
into  the  other  State  solely  for  the  purpose  of  instituting  and  prose- 
cuting his  suit  for  divorce,  it  was  held  to  be  settled  by  a  long 
line  of  authorities  that  the  judgment  of  the  court  of  the  other 
State  was  not  binding  on  plaintiff  and  not  a  bar  to  the  action 
brought  by  the  defendant  in  that  action  for  divorce  in  this  State. 
Affirmed  without  opinion,  157  N.  Y.  719. 

On  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
181  U.  S.  175,  this  decision  was  affirmed  upon  the  ground  that 
the  court  of  Pennsylvania  had  no  jurisdiction  of  the  original  suit 
of  the  husband  for  divorce,  because  neither  party  had  a  domicile 


1036  MATEIMONIAL    ACTIONS. 

in  Pennsylvania,  and  tte  decree  of  divorce  was,  therefore,  entitled 
to  no  faith  and  credit  in  New  York  or  any  other  State. 

In  Streitwolf  v.  Streifwolf ,  181  U.  S.  179,  the  court  said: 
"  This  case  must  follow  Bell  v.  Bell,  ante,  175,"  the  finding  being 
that  the  husband  had  no  hona  fide  domicile  in  the  State  of  North 
Datota,  when  he  obtained  a  divorce  there,  and  it  not  being  pre- 
tended that  the  wife  had  a  domicile  in  North  Dakota,  or  was  ever 
in  that  State,  held  the  court  in  that  State  had  no  jurisdiction  and 
the  divorce  therein  granted  was  void. 

In  Hcummond  v.  Hammond,  103  App.  Div.  437,  93  Supp.  1,  it 
was  held  that  where  the  wife,  without  the  consent  of  the  husband, 
left  the  State  of  Vermont,  in  which  she  and  her  husband  had  had 
their  matrimonial  domicile  for  several  years,  and  came  to  the  State 
of  New  York  with  the  intention  not  to  return  to  Vermont,  the 
husband  continuing  to  reside  in  Vermont,  the  courts  of  New 
York  will  recognize  as  valid  a  decree  of  divorce  granted  by  a 
Vermont  court  to  the  husband,  upon  default  to  the  wife,  who  had 
actual  notice  of  the  pendency  of  the  divorce  action,  and  was  served 
with  process  therein  by  publication  pursuant  to  the  laws  of  Ver- 
mont It  is  said  in  the  opinion  of  the  court,  Ingraham,  J.,  that 
while  the  refusal  of  the  courts  of  this  State  to  recognize  judgments 
of  divorce  granted  by  other  States  has  been  much  criticised,  and 
that  it  has  never  been  held  that  a  judgment  of  a  court  of  competent 
jurisdiction  of  the  State  of  the  matrimonial  domicile  of  the  parties 
was  not  binding  upon  the  parties,  although  at  the  time  the  action 
was  coromenced  one  of  the  parties  had  left  the  State. 

The  court  further  holds  that  as  the  Supreme  Court  of  the 
United  States  decided  in  the  Atherton  case  that  the  presumption 
was  that  the  domicile  of  the  wife  was  the  domicile  of  the  husband, 
notwithstanding  the  fact  that  the  wife  had  left  the  State  not 
intending  to  return,  and  that  the  courts  of  that  State  still  had 
jurisdiction  to  determine  the  status  of  the  parties  and"  judgment 
thereon  rendered  according  to  the  law  of  that  State  was  binding 
upon  the  parties. 

In  Am.  &  Eng.  Annotated  Cases,  volume  5,  page  97,  Atherton 
V.  Atherton  is  reprinted,  with  a  very  full  note  upon  validity  of 
foreign  divorce  as  dependent  upon  jurisdiction  over  defendant. 
The  note  treats  of  the  domicile  of  both  parties  in  the  State  of  the 
forum,  where  the  domicile  of  neither  party  is  in  the  State  of  the 
forum,  of  divorces  against  non-resident  personally  served  and  not 
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personally  served,  and  of  refusal  to  recognize  such  divorces  in  the 
different  jurisdictions. 

The  authorities  are  collated,  considered  and  followed  in  Ban- 
som  V.  Ransom,  54  Misc.  410,  where  a  woman  had  obtained  a 
residence  in  Virginia  and  brought  suit  for  divorce  in  that  State 
without  personal  service  on  the  husband;  on  her  marriage  after 
decree  granted,  the  husband  was  held  not  bound  by  the  Virginian 
divorce  and  granted  a  divorce  on  ground  of  wife's  adultery  by 
reason  of  her  second  marriage. 

In  Strauss  v.  Stratuss,  122  App.  Div.  729,  the  court  reiterates 
the  rule  that  voluntary  appearance  in  an  action  is  equivalent  to 
personal  service  of  process  within  the  jurisdiction,  both  at  com- 
mon law  and  under  the  Code,  unless  the  appearance  be  special, 
for  the  purpose  of  questioning  the  jurisdiction,  and  holds  that  it 
is  the  universal  rule  that  where  a  court  of  general  jurisdiction 
acquires  jurisdiction  over  the  person  of  the  defendant  and  judg- 
ment is  entered  finally  determining  the  controversy,  such  judgment 
becomes  an  adjudication  conclusive  everywhere.  Citing  Kinnier 
V.  Kinnier,  45  N.  Y.  535 ;  Lynde  v.  Lynde,  162  N.  Y.  405 ;  Sta,r- 
buck  v.  Starhuck,  173  N.  Y.  503 ;  Lamg  v.  Bigney,  160  U.  S. 
531,  distinguishing  Atherton  v.  Atherton,  181  U.  S.  155  ;  Andrews 
V.  Andrews,  188  U.  S.  14,  and  Haddock  v.  Haddock,  201  U.  S. 

562. 

Sub.  6.    Other  Defences. 

After  a  decree  of  limited  divorce  has  been  obtained  in  another 
State,  and  while  it  remains  unimpeached,  plaintiff  cannot  obtain 
an  absolute  divorce  in  this  State.  Coddington  v.  Coddington,  10 
Abb.  Pr.  450. 

A  deed  of  separation  for  divorce  is  not  a  bar  to  a  recovery. 
Anderson  v.  Anderson,  1  Edw.  Ch.  380. 

Insanity,  at  time  of  suit  brought,  will  not  bar  an  action  of 
divorce,  where  it  appears  that  the  defendant  committed  the  act 
of  adultery  while  he  was  of  sound  mind,  although  he  subse- 
quently became  insane  and  was,  for  several  years  previous  to  and 
at  the  time  of  the  commencement  of  the  action,  a  lunatic.  Bath- 
lun  V.  Bathhim,  40  How.  328.  Where  the  defendant  sets  out  a 
record  showing  insanity  at  a  time  previous  to  the  adultery  as  a 
defence,  the  burden  of  proving  that  defendant  was  not  insane  at 
the  time  of  the  commission  of  the  offence  is  put  upon  plaintiff. 
Cook  V.  Cook,  53  Barb.  180. 
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Where  a  husband  by  procurement  and  connivance  induced  the 
co-respondent  to  attempt  to  commit  adultery  with  his  wife,  which 
attempt  was  afterward  successful,  he  was  held  not  to  be  entitled 
to  a  divorce.    Armstrong  v.  Armstrong,  45  Misc.  260. 

Where  the  husband  permits  the  adultery  of  his  wife  when  he 
might  easily  prevent  it,  he  is  not  entitled  to  a  divorce.  Karger  v. 
Karger,  19  Misc.  236,  44  Supp.  219. 

But  in  Reiersen  v.  Reiersen,  32  App.  Div.  62,  52  Supp.  509, 
it  is  held  that  a  husband  in  search  of  evidence  against  his  wife  is 
not  bound  to  adversely  interfere  to  prevent  her  adultery,  over- 
ruling Karger  v.  Karger  on  the  authority  of  Pettee  v.  Pettee,  77 
Hun,  595,  affirmed  without  opinion,  148  N.  Y.  735. 

Sub.  7.     Counterclaim. 

Counterclaim  is  provided  for  by  §  1770,  which  is  considered  in 
its  proper  place,  as  it  relates  also  to  actions  for  Separation. 

AETICLE  XII. 

ANSWER;  EIGHTS   OF   CO-RESPONDENTS. 
SuM.  I.  Answer,  1038. 

§  I757-  Answer;  mode  of  trial ;  judgment  by  default,  1038. 
Rule  74.  Answer  in  action  for  divorce  ;  trial,  1038. 
Subd.  2.   Rights  of  co-respondents,  1040. 

§  1757  (in part).  Answer  ;  mode  of  trial ;  judgment  by  default,  1040. 

Sub.  1.     Answer. 
§   1757.   Answer;  mode  of  trial;  judgment  by  default. 

The  answer  of  the  defendant  may  be  made,  without  verifying  it,  notwith- 
standing the  verification  of  the  complaint. 

Rule  74.   Ansxrer  in  action  for  divorce;  trial. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plaintiff,  or  any 
other  matter  which  would  be  a  bar  to  a  divorce,  separation,  or  the  annulling 
of  a  marriage  contract;  and  if  an  issue  is  taken  thereon,  it  shall  be  tried  at  the 
same  time  and  in  the  same  manner  as  other  issues  of  fact  in  the  cause. 

The  provision  that  defendant  need  not  verify  the  answer  in  an 
action  for  divorce  is  taken  from  the  Revised  Statutes,  and  in 
accordance  with  the  holding  in  Sureet  v.  Sweet,  15  How.  169; 
Anable  v.  Anable,  24  How.  92. 

See  authorities  under  Articles  X  and  XIII  as  to  necessity  for 
pleading  by  way  of  defence  the  matters  required  to  be  alleged  in 
the  Complaint  by  Eule  72. 

If  the  husband  wishes  to  show  misconduct  on  her  part,  or 
condonation  of  his  offences,  he  must  set  up  these  defences  in 
answer.     Roe  v.  Roe,  14  Hun,  612,  34  Supp.  668. 
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While  plaintiff  in  an  action  for  divorce  is  bound  to  negative 
condonation  and  is  obliged  to  make  proof  of  such  matter  where 
there  is  a  default  in  appearance  by  defendant,  yet  where  an  answer 
is  interposed  and  condonation  is  relied  upon,  it  must  be  averred 
by  way  of  defence.  Merrill  v.  Merrill,  41  App.  Div.  347,  58 
Supp.  503. 

Condonation  must  be  urged  by  way  of  special  plea,  or  insisted 
on  in  the  answer.     Smith  v.  Smith,  4  Paige,  432. 

Acts  of  adultery  committed  by  paintiff  after  the  action  was 
begun  may  be  pleaded  by  supplemental  answer  as  a  counterclaim 
for  the  purpose  of  obtaining  affirmative  relief  as  well  as  a  defence. 
Blanc  v.  Blajnic,  67  Hun,  384,  23  Civ.  Pro.  101,  22  Supp.  264. 

Adultery  of  complainant,  committed  after  suit  commenced, 
may  be  set  up  before  decree  in  supplemental  answer,  or  by  cross 
bill  in  the  nature  of  plea  puis  darrein  continuance,  on  leave. 
Smith  V.  Smith,  4  Paige,  432. 

In  Karger  v.  Karger,  19  Misc.  236,  44  Supp.  219,  it  was  held 
that  proof  of  condonation  and  forgiveness  will  not  be  disregarded 
because  not  pleaded. 

Answer. 
SUPREME   COURT— CocNiT  of  Washington. 


GRACE  M.  LAKE,  Plaintiff, 

agst. 
L.  FRANK  LAKE,  Defendant. 


The  defendant  above  named,  answering  the  complaint  herein, 
alleges  as  follows : 

First.  He  admits  that  the  plaintifE  was  married  to  the  defendant 
on  the  19th  day  of  September,  1900,  at  Shaftsbury,  Vt.,  by  W.  E. 
Compton,  a  clergyman  of  the  Baptist  Church  and  Society  thereat, 
and  that  at  the  time  of  said  marriage  and  ever  since  the  date  thereof 
the  plaintiff  and  defendant  have  been  residents  of  the  State  of  New 
York,  at  Shushan,  in  the  town  of  Salem,  in  the  county  of  "Washing- 
ton, and  still  there  reside,  and  that  immediately  upon  the  said  mar- 
riage the  plaintiff  and  defendant  lived  and  cohabited  together  as  man 
and  wife  until  on  or  about  the  day  of  June,  1906,  and  that  the 

issue  of  said  marriage  is  one  child,  a  girl  named  Helen,  one  year  of 
age  September  27,  1906,  which  said  child  is  now  in  the  care,  custody 
and  control  of  the  plaintiff,  and  that  no  decree  of  divorce  has  been 
obtained  by  the  defendant  against  plaintiff  in  any  of  the  courts  of 
any  of  the  States  or  territories  of  the  United  States  upon  the  ground 
of  adultery. 
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Second.  He  denies  each  and  every  allegation  in  said  complaint 
contained  not  hereinbefore  specifically  admitted. 

Wherefore,  defendant  demands  judgment  against  the  plaintiff  for 
the  dismissal  of  the  said  complaint,  together  with  the  costs  of  this 
action.  FEEDEEICK  PEASEE, 

Attorney  for  Defendant. 

Sub.  2.    Bights  of  Co-respondents. 

§  1757.   Answer;  mode  of  trial;  judgment  by  defanlt. 

*  *  *  2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adultery,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  pleading  on  the  co- 
respondent named  therein.  At  any  time  within  twenty  days  after  such  service 
on  said  co-respondent,  he  may  appear  to  defend  such  action,  so  far  as  the 
issues  affect  such  co-respondent.  If  no  such  service  be  made,  then  at  any 
time  before  the  entry  of  judgment  any  co-respondent  named  in  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of  judgment,  to 
appear  either  in  person  or  by  attorney,  in  said  action  and  demand  of  plaintiff's 
attorney  a  copy  of  the  summons  and  complaint,  which  must  be  served  within 
ten  days  thereafter,  and  he  may  appear  to  defend  such  action,  so  far  as  the 
issues  affect  such  co-respondent.  In  ease  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co-respondent  shall 
be  entitled  to  a,  bill  of  costs  against  the  person  naming  him  as  such  co- 
respondent, which  bill  of  costs  shall  consist  only  of  the  sum  now  allowed  by 
law  as  a  trial  fee,  and  disbursements,  and  such  co-respondent  shall  be  entitled 
to  have  an  execution  issue  for  the  collection  of  the  same. 

Section  1757  of  the  Code,  subdivision  2,  was  amended  as  above 
by  chapter  661,  Laws  1899,  allowing  co-respondents  to  be  served 
and  appear  in  actions  for  absolute  divorce. 

Where  the  husband  sued  for  an  absolute  divorce,  and  his  wife 
denied  the  charges  and  set  up  a  counterclaim  of  adultery  on  his 
part,  the  co-respondent  is  entitled  to  interplead  and  have  a  jury 
trial  of  the  issues  affecting  her,  though  the  husband  does  not 
answer.  Rixa  v.  Bixaj  10  Anno.  Cases,  119,  35  Misc.  227,  71 
Supp.  815. 

It  is  said  in  the  note  to  this  case  in  Annotated  Cases  that 
no  reported  cases  had  been  found  up  to  that  time,  other  than 
the  one  cited,  dealing  with  the  rights  of  the  co-respondent,  under 
the  provisions  of  subdivision  2  of  §  1757.  That  diligent  search 
has  failed  to  find  any  authorities  in  point  in  other  States  in  the 
United  States,  and  the  note  then  cites  English  authorities  upon 
the  construction  and  application  of  the  statute. 

A  co-respondent  in  divorce,  who  has  been  cognizant  of  the  pro- 
ceedings had  and  has  appeared  as  a  witness,  is  not  entitled  upon 
intervening  to  have  a  new  trial  of  the  issues  already  disposed  of. 
Boiler  V.  Boiler,  111  App.  Div.  240,  97  Supp.  609. 
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Section  1757  modifies  the  general  rule  that  costs  in  an  action 
for  absolute  divorce  are  in  the  discretion  of  the  court,  by  providing 
that  the  co-respondent,  if  successful,  should  be  entitled  to  his  costs 
against  the  person  naming  him  as  co-respondent.  It  was  held 
that  where  the  co-respondent  had  failed  in  his  defence,  it  was 
within  the  discretionary  power  of  the  court  to  award  costs  against 
him  from  the  time  of  the  service  of  the  answer.  Billings  v.  Bil- 
lings,  73  App.  Div.  69,  76  Supp.  628. 

AETIOLE    XIII. 

HOW  JUDGMEITT  TO  BE  TAKEN  BY  DEFATTLT. 

§  1757  {inparf).   Answer  ;  mode  of  trial ;  judgment  by  default,  1041. 

Rule  72  {in  part).  Reference  on  default ;  proof  of  service  of  summons 
and  complaint ;  failure  of  defendant  to  answer,  1041. 

Rule  76  .  Judgment  not  to  be  by  default ;  copy  of  pleadings  or  testi- 
mony not  to  be  furnished ;  no  judgment  to  be  entered  except  by 
court,  1 04 1. 

§   1757  (in  part).    Answer;  mode  of  trial;  judgment  by  default. 

*  *  *  If  the  answer  does  not  put  in  issue  the  allegation  of  adultery,  or  if 
the  defendant  makes  default  in  appearing  or  pleading,  the  plaintiff,  before  he  is 
entitled  to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  own  testimony  or  otherwise,  that 
there  is  no  judgment  or  decree,  in  any  court  of  the  State  of  competent  juris- 
diction, against  him  in  favor  of  the  defendant  for  a  divorce  on  the  ground 
of  adultery. 

Rule  72  (in  part).  Reference  on  default;  proof  of  service  of  sum- 
mons and  complaint;  failure  of  defendant  to  ansiver. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to  declare  a 
marriage  contract  void,  the  court  shall  in  no  case  order  a  reference  to  a  referee 
nominated  by  either  party  nor  to  a  referee  agreed  upon  by  the  parties,  nor 
without  proof  by  affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of  appearance  and 
retainer  shall  not  be  sufficient  to  excuse  such  proof.     *     *     ♦ 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage,  where  the 
defendant  fails  to  answer,  no  reference  shall  be  granted  to  take  proof  of  the 
facts  stated  in  the  complaint,  but  before  a  judgment  shall  be  granted  the  proof 
of  such  facts  must  be  made  to  the  court  in  open  court,  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with  the  judgment- 
roll.  The  court  may,  however,  in  case  the  evidence  is  such  that  the  public 
interest  require  that  the  examination  of  the  witnesses  should  not  be  public, 
exclude  all  persons  from  the  court  room  except  the  parties  to  the  action 
and  their  counsel  and  the  witnesses,  and  shall  order  such  evidence,  when  filed 
with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties  to  the  action  or 
some  one  specially  interested  upon  order  of  the  court. 

Rule  76.  Judgment  not  to  be  by  default;  copy  of  pleadings  or 
testimony  not  to  be  furnished;  no  judgment  to  be  entered  except 

by  court. 

No  judgment,  annulling  a  marriage  contract  or  granting  a  divorce,  or  for  a 
separation  or  limited  divorce,  shall  be  made,  of  course,  by  the  default  of  the 
Actions,  Vol.  1  —  66 
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defendant;  or  in  consequence  of  any  neglect  to  appear  at  the  hearing  of  the 
cause,  or  by  consent.  Every  sueh  cause  shall  be  heard  after  the  trial  of  the 
issue,  or  upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court;  but 
where  no  person  appears  on  the  part  of  the  defendant,  the  details  of  the  evi- 
dence in  adultery  causes  shall  not  be  read  in  public,  but  shall  be  submitted  in 
open  court.  No  officer  of  any  court,  with  whom  the  proceedings  in  an  adultery 
cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  any  clerk  of 
such  officer,  either  before  or  after  the  termination  of  the  suit,  shall  permit  a 
copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details 
thereof,  to  be  taken  by  any  other  person  than  a  party  or  the  attorney  or 
counsel  of  a  party,  who  has  appeared  in  the  cause,  without  a  special  order  of 
the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except  upon  the 
special  direction  of  the  court. 

The  foregoing  provisions  with  reference  to  judgment  by  default 
must  be  strictly  complied  with,  and  in  addition  thereto  the  pro- 
visions of  §  1774  must  be  followed.  That  section  is  given  under 
article  XXVII,  and  regulations  with  reference  to  final  and  inter- 
locutory judgment  on  default  and  after  trial  are  there  fully 
considered. 

ARTICLE    XIV. 

TRIAL   BY  COURT   OR  REFEREE. 

Subd.  I.  Framing  issues  and  Jury  trial,  1042. 

§  1757  O'^ /''^''O-  -Answer;  mode  of  trial j  judgment  by  default,  1042. 

§  969.    What  issues  are  triable  by  the  court,  1042. 

§  970.  Order  for  trial  by  jury  of  specific  questions  of  fact,  when  of 
right,  1042. 
Subd.  2.    Trial  by  court  of  referee,  1046. 

§  1012  (in  part).    Qualification  of  the  last  section,  1046. 
Subd.  3.  Report  of  referee  and  application  for  judgment,  1050. 

§  1229.  In  matrimonial  causes,  judgment  can  be  rendered  only  by  the 
court,  1050 

Sub.  1.    Framing  Issues  and  Jury  Trial. 

§  1757.   Ansirer;  mode  of  trial;  judgment  Tiy  default. 

*  *  *  If  the  answer  puts  in  issue  the  allegation  of  adultery,  the  court 
must,  upon  the  application  of  either  party,  or  it  may,  of  its  own  motion,  make 
an  order  directing  the  trial,  by  a  jury,  of  that  issue;  for  which  purpose,  the 
questions  to  be  tried  must  be  prepared  and  settled,  as  prescribed  in  section 
970  of  this  act. 

§  969.   What  issues  are  triable  by  the  cotfrt. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact  in  an  action  not  specified 
in  the  last  section,  or  wherein  provision  for  a  trial  by  a  jury  is  not  expressly 
made  by  law,  must  be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is 
directed. 

§  970.  [Am'd,  1892.]  Order  for  trial  by  jury  of  specific  ques- 
tions of  fact,  trhen  of  right. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express  provision  of  law, 
to  a  trial  by  a  jury,  of  one  or  more  issues  of  fact,  in  an  action  not  specified  in 
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Bection  nine  hundred  and  sixty-eight  of  this  act,  he  may  apply,  upon  notice,  to 
the  court  for  an  order,  directing  all  the  questions  arising  upon  those  issues, 
to  be  distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the  hearing  of 
the  application,  the  court  must  cause  the  issues,  to  the  trial  of  which  by  a 
jury  the  party  is  entitled,  to  be  distinctly  and  plainly  stated.  The  subsequent 
proceedings  are  the  same,  as  where  questions  arising  upon  zhe  issues  are  stated 
for  trial  by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  require  such 
a  trial;  except  that  the  finding  of  the  jury  upon  such  questions  so  stated,  is 
conclusive  in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 

Where  an  action  for  divorce  for  adultery  is  reached  on  Special 
Term  calendar,  and  on  defendant's  application  issues  are  ordered 
framed,  the  court  may  order  the  trial  thereon  to  proceed  on  any 
day  it  chooses,  before  a  jury.  Compton  v.  Compton,  46  Super. 
Ct.  579.  The  right  to  have  issues  of  fact  tried  by  a  jury  is  a  con- 
stitutional one  and  cannot  be  limited  by  the  rules.  Conderman  v. 
Conderman,  44  Hun,  181.  Under  the  old  Code  an  action  of 
divorce  must  be  tried  by  a  jury,  unless  a  jury  trial  was  waived. 
Section  253.  Dietz  v.  Dietz,  48  How.  114.  The  only  provision 
on  the  subject  is  now  contained  in  §  1757.  Each  party  to  an  action 
of  divorce  has  both  a  constitutional  and  statutory  right  to  trial  by 
jury.  Reference  or  trial  by  the  court  cannot  be  compelled;  the 
right  to  trial  by  jury  may  be  waived  as  provided  by  §  1009.  Batzel 
v.  Batzel,  42  Super.  Ct.  561;  Morrell  v.  Morrel,  17  Hun,  324; 
Anonymous,  3  Abb.  E".  C.  161.  This  right  cannot  be  affected  by 
the  rules  of  practice,  and  Eule  31  is  applicable  to  a  different  class 
of  cases.  Conderman  v.  Conderman,  44  Hun,  181.  It  is  not  a 
matter  of  right  where  allegations  of  complaint  are  not  denied  by 
the  answer.     Galusha  v.  Galusha,  43  Hun,  181. 

Issues  as  to  adultery  must  be  settled  before  notice  of  trial  can  be 
given  or  the  cause  placed  on  the  calendar.  Leslie  v.  Leslie,  11 
Abb.  (]Sr.  S.)  311.  In  suits  for  divorce,  issues  are  only  to  be  made 
up  for  the  trial  of  the  facts  contested  by  the  pleadings.  The  alle- 
gations expressly  made  on  the  one  side  and  denied  on  the  other, 
and  those  only,  are  to  be  tried.  Morrell  v.  Morrell,  3  Barb.  236. 
It  is  improper  to  impose  as  a  condition  of  granting  temporary 
alimony  in  an  action  for  divorce  on  the  ground  of  adultery,  that 
the  wife  waive  a  jury  trial  and  consent  to  a  trial  of  the  action 
before  the  court  or  referee.  The  right  to  trial  by  jury  on  the 
question  of  "adultery,  when  put  in  issue,  has  existed  ever  since  the 
power  was  given  to  the  courts  of  this  State  to  grant  divorces. 
This  power  was  transferred  to  the  Court  of  Chancery  by  the  Laws 
of  1787  and  continued  in  the  revision  of  the  statutes.     It  existed 
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at  the  time  of  the  adoption  of  the  Constitution  of  1846,  and  is 
therefore  continued  by  the  provision,  "  The  trial  by  jury  in  all 
cases  in  which  it  has  been  heretofore  used  shall  remain  inviolate 
forever."  Lowenthal  v.  Lowenthal,  68  Hun,  366,  51  St.  Eep.  882, 
22  Supp.  858,  disapproving  Siegel  v.  Siegel,  19  Supp.  906. 

In  framing  issues  for  a  jury  trial,  an  issue  as  to  whether  defend- 
ant committed  adultery  with  the  co-respondent  "  at  divers  times 
between  the  1st  day  of  January,  1904,  and  the  date  of  the  com- 
mencement of  this  action,  at  divers  places  in  the  city  of  JSTew  York 
and  elsewhere,"  is  too  general  and  indefinite  as  to  place.  Defend- 
ant is  entitled  to  have  issues  framed  with  such  a  degree  of  definite- 
ness  as  will  avoid  surprise  in  the  trial,  and  enable  him  to  prepare 
his  defence.    Bush  v.  Bush,  103  App.  Div.  588,  93  Supp.  159. 

In  framing  issues  for  trial,,  great  care  should  be  had  to  add  such 
certainty  to  the  charges  of  misconduct  on  the  part  of  the  defendant 
as  will  afford  a  complete  opportunity  to  meet  them  on  the  trial. 
DeCarillo  v.  DeCarillo,  53  Hun,  359,  17  Civ.  Pro.  E.  220,  25  St. 
Eep.  423,  6  Supp.  305. 

In  an  action  for  divorce  or  adultery,  defendant  having  put  the 
act  of  adultery  in  issue  by  answer,  was  entitled,  at  her  election,  to 
a  jury  trial  of  such  issue  imder  the  express  provisions  of  §  1757. 
Such  right  was  not  waived  by  defendant  noticing  the  cause  for  trial 
at  Special  Term,  after  plaintiff  had  filed  a  similar  notice.  I^or 
is  such  trial  governed  by  Eule  31,  providing  that  in  cases  where 
trial  of  issues  of  fact  are  not  provided  for  by  the  Code,  notice  of 
motion  shall  be  given  within  ten  days  after  issue  joined,  that  the 
whole  issue  or  specific  questions  of  fact  be  tried  by  jury.  Wilcox 
V.  Wilcox,  116  App.  Div.  423,  101  Supp.  828. 

The  right  to  a  jury  trial  on  the  issue  of  adultery,  in  an  action  for 
absolute  divorce,  should  not  be  denied  because  the  moving  party 
has  stipulated  that  the  cause  shall  be  placed  on  the  Special  Term 
calendar  and  has  served  notice  of  trial.  The  cause  should  be 
placed  on  the  Special  Term  calendar,  and  if  either  party  desires  to 
make  application  for  a  jury  trial  under  §  1775,  it  is  the  duty  of 
the  court  to  cause  the  question  of  the  fact  arising  upon  the  denial 
of  adultery  to  be  stated  for  trial  before  a  jury  under  §  970.  A  suit 
for  absolute  divorce  is  a  suit  in  equity,  with  a  statutory  right  to  a 
jury  trial  of  the  issue  of  adultery,  and  a  divorce  suit  cannot  be 
placed  on  the  Trial  Term  calendar  in  the  absence  of  a  prior  order 
framing  issues.     Tietzel  v.  Tietzel,  122  App.  Div.  873. 
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To  the  point  that  a  suit  for  divorce  under  our  statute  is  a  suit  in 
equity,  the  court  cites  Lowenthal  v.  Lowenthal,  157  N.  Y.  236,  243. 

Where  the  only  issue,  in  an  action  for  divorce,  is  the  marriage  of 
the  parties,  there  is  no  authority  for  its  submission  to  the  jury. 
Wood  V.  Piatt,  57  Misc.  140,  where  it  is  said  in  the  opinion  that 
the  practice  of  submitting  any  issue  other  than  that  of  adultery  in 
an  action  of  this  character  has  been  distinctly  disapproved  by  the 
Appellate  Division  of  the  First  Department,  citing  Bush  v.  Bush, 
103  App.  Div.  588;  Packard  v.  Packard,  88  App.  Div.  339; 
Wilcox  V.  Wilcox,  116  App.  Div.  423. 

Where  the  jury  disagrees  on  all  of  the  issues  except  one,  as  to 
which  they  were  directed  to  find  for  defendant,  there  is  a  mistrial 
and  no  judgment  can  be  rendered  thereon,  but  upon  a  new  trial  all 
the  issues  are  to  be  considered.  Smith  v.  Smith,  27  Misc.  252,  57 
Supp.  774. 

The  court  may  properly  refuse  to  instruct  the  jury  that  before 
they  could  find  that  the  defendant  had  committed  adultery,  they 
must  come  to  the  conclusion  that  no  other  inference  than  guilt 
could  be  drawn  from  the  evidence,  and  that  while  the  act  of 
adultery  might  be  established  by  presumptive  evidence  alone,  "  yet 
such  evidence  must  lead  inevitably  to  that  fact,  exclusive  of  every 
other  conclusion,"  as  such  a  charge  would  fall  within  the  condem- 
nation of  the  views  expressed  by  the  Court  of  Appeals  in  the  Allen 
case.  Both  v.  Both,  90  App.  Div.  88,  85  Supp.  640,  affirmed,  183 
N.  Y.  520. 

Where  defendant  denied  the  adulterous  acts  and  pleaded  that  she 
was  insane  at  the  time,  and  demanded  a  trial  by  jury  of  the  issue 
of  adultery,  she  was  not  also  entitled  to  a  jury  trial  of  the  issue 
of  insanity,  which  issue  should  be  determined  by  the  court  after  the 
rendition  of  the  verdict  on  the  issue  of  adultery.  Wilcox  v. 
Wilcox,  116  App.  Div.  423,  101  Supp.  828. 

Where  the  issue  of  adultery  is  sent  to  a  jury  upon  the  application 
of  either  party,  as  provided  by  §  1757  of  the  Code  of  Civil  Pro- 
cedure, the  finding  of  the  jury  thereon  is,  by  force  of  §  970, 
conclusive  unless  the  verdict  is  set  aside  or  a  new  trial  is  granted. 
Lowenthal  v.  Lowenthal,  157  N.  Y.  237,  affirming  92  Hun,  385, 
56  Supp.  1053. 

The  judge  presiding  at  the  trial  of  an  action  brought  by  a 
husband  to  obtain  an  absolute  divorce  from  his  wife  has  power  to 
set  aside  a  verdict  exonerating  the  wife  from  the  charge  of  adul- 
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tery ;  but  such  power  should  not  be  exercised  except  under  circum- 
stances which  demonstrate  that  the  verdict  is  the  result  of 
sympathy,  or  of  some  other  improper  influence,  or  has  been  reached 
in  flagrant  disregard  of  clear  and  convincing  proof  furnished  by 
the  uncontradicted  testimony  of  disinterested  witnesses.  Donnelly 
V,  Donnelly,  50  App.  Div.  453.  64  Supp.  83. 

Sub.  2.     Trial  by  Court  or  Keferee.     §  1012  in  part. 

§    1012  (in  part).    Qualification  of  the  last  section. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  consent  of  the  parties, 
in  an  action  to  annul  the  marriage,  or  for  a  divorce  or  a  separation.  *  *  • 
In  a  case  specified  in  this  section,  where  the  parties  consent  to  a  reference, 
the  court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and  where  !i 
reference  is  granted,  the  court  must  designate  the  referee.  If  the  referee,  thu3 
designated,  refuses  to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee, 
so  designated,  is  granted  the  court  must,  upon  the  application  of  either  painty, 
appoint  another  referee. 

See  provisions  of  Rule  72  prohibiting  reference  to  referee 
selected  by  parties. 

Under  the  present  practice  a  referee  will  not  be  appointed  to 
take  proof  on  failure  to  answer.  The  evidence  must  be  taken 
before  the  court.     See  Articles  XIII,  XXVII. 

Where  plaintiff  consented  to  the  appointment  of  a  referee  in  an 
action  for  divorce,  and  the  court  appointed  such  referee,  it  was 
held  an  irregularity  which  could  be  waived,  and  that  the  party  was 
estopped  from  taking  advantage  of  such  irregularity  where  it 
would  result  in  a  postponement  of  the  trial  until  the  following  term 
of  the  court.  Ives  v.  Ives,  7  Misc.  328,  28  Supp.  170,  modified, 
80  Hun,  136,  29  Supp.  1053. 

But  in  Pratt  v.  Pratt,  2  App.  Div.  534,  38  Supp.  26,  it  was  held 
that  public  policy  and  the  court  and  the  rules  forbid  the  reference 
of  a  matrimonial  action  to  a  referee  agreed  upon  by  the  parties ; 
that  the  disregard  of  these  provisions  is  not  a  mere  regularity,  but 
the  proceedings  are  void.  Where  the  court  vacated  an  order  of 
reference  for  the  reason  that  the  matter  was  heard  before  a  referee 
agreed  on  by  the  parties,  it  was  held  that  the  reference  fell  when 
the  order  was  vacated,  and  that  it  was  erroneous  for  the  court  to 
appoint  a  new  referee.  But  in  Young  v.  Young,  38  Misc.  109,  77 
Supp.  94,  it  was  held  that  where  a  party  had  acquiesced  in  the 
appointment  of  a  referee,  who  was  appoinl^d  by  the  court,  although 
suggested  by  the  parties,  and  trial  had  been  had  before  such  referee 
occupying  several  months  and  being  strongly  contested,  that  the 
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defeated  party  was  estopped  from  raising  the  point  that  the  referee 
was  named  by  the  parties  in  violation  of  the  rule  and  the  Code. 

In  Fallon  v.  Egberts  Woolen  Mill  Co.,  24  Misc.  304,  53  Supp. 
672,  it  was  held  that  the  provisions  of  §  1012  are  mandatory ;  that 
where  a  court  is  apprised  that  a  reference  has  been  made  contrary 
to  the  statute,  it  should  set  aside  the  report.  (Not  an  action  for 
divorce. ) 

Where  issues  have  been  joined,  a  reference  to  take  proof  of  the 
facts  and  report  cannot  be  ordered  even  by  consent ;  there  can  only 
be  a  reference  to  hear  and  determine  all  the  issues.  Harper  v. 
Harper,  5  Week.  Dig.  460;  Sullivan  v.  Sullivan,  41  Super.  Ot. 
519 ;  McCleary  v.  McCleary,  17  Week.  Dig.  182.  In  the  latter 
case  the  opinion  of  FoUett,  J.,  at  Special  Term,  cites  the  authori- 
ties bearing  on  this  question,  including  those  supra.  See,  also, 
opinion  General  Term,  per  Learned,  P.  J.  A  referee's  report  in 
divorce  must  find  on  all  the  questions  that  may  be  material  to  the 
issues  on  both  sides,  and  as  to  guilt  of  plaintiff  when  in  an  issue. 
Price  V.  Price.,  9  Abb.  (K  S.)  291. 

Where  an  action  of  divorce  was  referred,  the  adultery  of  the 
plaintiff,  being  alleged  in  the  answer,  became  an  issue  in  the  case, 
and  must  be  determined  by  the  trial;  and  the  court  could  not 
assume  that  a  conclusion  of  law  found  by  the  referee,  that  the 
plaintiff  was  entitled  to  judgment,  was  a  finding  of  this  issue  in 
the  negative.  Judgment  for  divorce  reversed.  Church  v.  Church, 
1  St.  Rep.  177 ;  Paul  v.  Paul,  11  St.  Eep.  71.  Parties  asking  the 
intervention  of  the  court  for  relief  by  way  of  divorce  must  prove  a 
full  and  complete  case;  nothing  is  to  be  taken  in  favor  of  the 
applicant  by  presumption  or  intendment  as  to  the  facts,  even  in 
case  of  a  default  or  at  the  hearing.    Linden  v.  Linden,  36  Barb.  61. 

The  referee  must  find  not  only  as  to  the  fact  of  adultery,  but 
as  to  all  the  material  facts.  Dodge  v.  Dodge,  7  Paige,  589; 
Arhorgast  v.  Arhorgast,  8  How.  297 ;  Myers  v.  Myers,  41  Barb. 
114.  If  issue  is  joined  the  referee  must  determine  the  issue. 
Merrill  v.  Merrill,  11  Abb.  (IST.  S.)  74.  Where  the  answer  con- 
tained specific  recriminating  charges  of  adultery,  a  finding  that 
plaintiff  is  "  guilty  as  charged  in  the  answer  "  is  sufficient  under 
the  Code  requiring  such  decision  to  contain  a  statement  of  the 
facts  and  the  conclusions  of  law  separately.  PollocJc  v.  Pollock, 
71  N.  Y.  137.  There  is  no  command  in  the  statute  that  the  facts 
required  by  it  to  be  proved  shall  constitute  a  part  of  the  record. 
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If  the  court  is  satisfied  by  the  proof,  no  matter  whether  made  by 
the  referee  or  court,  it  is  sufficient.  Welh  v.  Wells,  10  St.  Kep. 
248. 

Where  the  parties  have  stipulated  for  a  reference  of  the  issues, 
the  court  has  no  authority,  in  the  absence  of  a  reason  sufficient 
in  law,  to  vacate  the  order  of  reference  and  direct  a  jury  trial. 
Byerson  v.  Ryerson,  55  Hun,  191,  27  St.  Eep.  945,  7  Supp.  726. 

A  defendant  in  an  action  for  a  divorce  is  entitled  of  right  to  a 
trial  by  jury,  and  such  right  is  not  lost  by  delay  to  have  issues 
framed.     UlbricM  v.  VlbricM,  89  Hun,  479,  35  Supp.  324. 

In  an  action  by  a  wife  for  divorce  on  the  ground  of  adultery, 
where  the  case  is  litigated,  it  is  not  incumbent  upon  the  plaintiff  to 
make  affirmative  proof  of  the  allegations  inserted  in  her  complaint 
in  compliance  with  Eule  73  (now  72),  that  the  adultery  charged 
was  "  without  the  consent,  privity  or  procurement  of  the  plain- 
tiff," and  that  the  latter  has  not  voluntarily  cohabited  with  the 
defendant  since  discovery  of  the  fact.  These  are  matters  of 
affirmative  defence;  it  is  only  to  provide  for  a  case  of  defendant 
suffering  a  default  that  these  possible  defences  are  required  to  be 
negatived  by  plaintiff  by  a  verified  complaint  or  affidavit.  Where, 
in  such  an  action  charges  of  adultery  in  the  complaint  are  put  in 
issue  by  the  answer,  counter  allegations  of  adultery  on  the  part 
of  plaintiff  are  made  and  the  issues  are  tried  together ;  the  reception 
of  testimony  of  plaintiff  incompetent  under  the  Code,  as  to  the 
issues  presented  upon  the  charges  in  the  complaint,  but  which  is 
competent  upon  the  issues  presented  by  the  counter  charges  in  the 
answer,  is  not  error.     McCarthy  v.  McCarthy,  143  N.  Y.  235. 

Findings  of  Fact  and  Conclusions  of  Law. 

(Caption.) 


MATTIE   HTJRBIN,   Plaintiff, 

agst. 

EMANUEL  HUEBIN,  Defendant. 


The  above  cause  having  this  day,  at  above  term  of  this  court,  come 
on  for  hearing  and  due  proof  having  been  made  and  filed  of  the  due 
and  personal  service  of  the  summons  and  complaint  in  this  action 
upon  the  defendant,  more  than  twenty  days  prior  hereto,  and  that 
said  defendant  has  made  default  in  appearing  and  pleading  in  this 
action,  as  appears  by  the  affidavits  of  D.  H.  Daley  and  Frank  H. 
Daley,  verified  respectively,  on  the  16th  day  of  January,  1907,  and 
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December  8th,  1906,  and  witnesses  having  appeared  and  testified  in 
behalf  of  the  plaintiff  at  said  above  term  and  this  court  having  heard 
the  proofs  and  allegations  of  plaintiff,  this  court  finds  as  follows: 

Findings  of  Pact. 

First.  That  plaintiff  and  defendant  were  married  at  Henderson, 
in  the  State  of  North  Carolina,  on  or  about  the  17th  day  of  November, 
1894,  by  the  Eev.  James  Gardner,  a  minister  of  the  Baptist  church. 

Second.  That  at  the  time  of  said  marriage  the  plaintiff  and  de- 
fendant were  then  residents  and  inhabitants  of  said  State  of  North 
Carolina. 

Third.  That  thereafter  and  on  or  about  the  15th  day  of  March, 
1901,  the  said  plaintiff  and  defendant  removed  from  the  said  State 
of  North  Carolina,  to  the  village  of  Coxsackie,  in  the  town  of  Cox- 
sackie,  county  of  Greene  and  State  of  New  York;  that  since  the  said 
15th  day  of  March,  1901,  the  plaintiff  and  defendant  have  been,  and 
still  are,  actual  residents  and  inhabitants  of  the  State  of  New  York. 

Fourth.  That  there  were  four  children  born  and  now  living  of 
said  marriage  of  the  names  and  ages  following,  to-wit :  Eebecca,  bom 
January  15,  1896;  Sarah,  born  November  18,  1898;  Anna,  born  De- 
cember 29,  1900;  and  Emanuel,  born  November  13,  1903. 

Fifth.  That  said  defendant,  Emanuel  Hurbin,  on  or  about  a 
certain  Saturday  evening  in  the  month  of  September,  1903,  com- 
mitted adultery  with  one  Alice  Bronk,  in  the  yard  in  the  rear  of  one 
Michael  Prendergast's  saloon,  in  the  village  and  town  of  Coxsackie, 
in  the  county  of  Greene  and  State  of  New  York. 

Sixth.  That  the  said  adultery  so  as  aforesaid  committed  by  de- 
fendant, was  without  the  consent,  connivance,  privity  or  procurement 
of  the  plaiatiff  and  that  five  years  have  not  elapsed  since  she,  said 
plaintiff,  discovered  the  commission  of  said  adultery  by  defendant 
and  that  since  the  discovery  thereof  she  has  not  voluntarily  cohabited 
with  said  defendant. 

Seventh.  That  there  is  no  judgment  or  decree  in  any  court  of  the 
State  of  New  York,  or  in  the  court  of  any  State  within  the  United 
States  of  competent  Jurisdiction  against  her,  said  plaintiff,  in  favor 
of  the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

Conclusions  of  Law. 
First.  That  plaintiff  is  entitled  to  a  judgment  declaring  the  bonds 
of  matrimony  between  herself  and  defendant  dissolved  by  reason  of 
the  adultery  committed  by  defendant  with  said  Alice  Bronk,  on  or 
about  a  certain  Saturday  evening  in  the  month  of  September,  1903, 
in  the  yard  in  the  rear  of  one  Michael  Prendergast's  saloon,  in  the 
village  and  town  of  Coxsackie,  county  of  Greene  and  State  of  New 

York. 

Second.  That  plaintiff  is  accordingly  entitled  to  have  final  judg- 
ment granting  such  relief  and  awarding  to  her  the  said  children  of 
said  marriage,  three  months  after  the  filing  of  the  interlocutory  judg- 
ment to  be  entered  hereon,  in  the  clerk's  office  of  Greene  county,  New 
York,  unless  otherwise  ordered  by  the  court,  with  the  costs  and  dis- 
bursements of  this  action  to  be  taxed  against  defendant. 

GBOEGE  H.  FITTS, 

J.  S.  C. 
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Sub.  3.     Beport  of  Beferee  and  Application  for  Judgment. 

§  1229.  In  matrimonial  causes,  judgment  can  lie  rendered  only 
by  the  court.     . 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation,  judgment 
cannot  be  taken,  of  course,  upon  a  referee's  report,  as  prescribed  in  the  last 
section,  or  where  the  reference  was  made,  as  prescribed  in  section  1215  of 
this  act.  Where  a  reference  is  made  in  such  an  action,  the  testimony,  and 
the  other  proceedings  upon  the  reference,  must  be  certified  to  the  court,  by 
the  referee,  with  his  report;  and  the  judgment  must  be  rendered  by  the  court. 

No  judgment  for  divorce,  whether  after  the  trial  of  an  issue  or 
otherwise,  can  be  entered  except  upon  the  special  direction  of  the 
court.  A  default  does  not,  as  in  other  cases,  supersede  the  neces- 
sity of  proof  or  lighten  the  burden  of  plaintiff  in  establishing  the 
allegation.  Satisfactory  proof  is  required  in  all  cases,  not  in  favor 
of  the  party  who  makes  the  default  or  confesses  the  action,  but  to 
satisfy  the  conscience  of  the  court  that  there  is  no  collusion 
between  the  parties  and  that  there  is  legal  cause  of  divorce.  The 
injunction  that  no  divorce  shall  be  granted  without  satisfactory 
proof  imposes  the  duty  of  passing  upon  the  facts,  and  is  incon- 
sistent with  the  right  of  the  party  to  enter  judgment  without  an 
examination  by  the  court  and  without  direction  of  the  court.  The 
report  should  be  brought  before  the  court,  together  with  the  evi- 
dence. Blott  V.  Rider,  47  How.  90.  Proof  must  be  taken,  not 
only  of  the  adultery,  but  of  all  the  facts  material  to  the  jurisdic- 
tion, and  also  as  to  whether  there  has  been  any  condonation. 
Pugsley  v.  Pugsley,  9  Paige,  589 ;  Turney  v.  Turney,  4  Edw. 
566 ;  Dohhs  v.  Dohhs,  3  Edw.  377 ;  Arborgast  v.  Arborgast,  8  How. 
297.  •  The  proof  must  correspond  with  the  allegations  in  the 
complaint.  Where  the  complaint  contains  an  allegation  of  adul- 
tery with  a  particular  person,  evidence  of  adultery  with  another 
person  is  not  sufficient.  Bo'kel  v.  Bohel,  3  Edw.  376 ;  Kane  v. 
Kane,  3  Edw.  389.  And  it  is  the  duty  of  the  court  to  examine 
the  complaint  as  well  as  the  proofs  to  ascertain  whether  a  cause 
of  action  is  made  out  as  stated  in  the  complaint.  Robinson  v. 
Robinson,  1  Barb.  27.  Where  the  proof  is  insufficient  as  to  all  the 
material  facts  charged  in  the  complaint,  plaintiff  may  take  an 
order  re-committing  the  report  to  the  referee  for  further  proof. 
Arborgast  v.  Arborgast,  8  How.  297;  ZorTcowsTci  v.  ZorJcowshi, 
27  How.  37.  Where  the  reference  is  to  report  the  evidence  with 
the  referee's  opinion,  all  evidence  not  pertinent  to  the  issues 
should  be  rejected  as  on  a  trial.     Ager  v.  Ager,  1  Law  Bull.  20. 
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Beport  of  Referee  to  Hear  and  Determine  Issues  in  Divorce. 

SUPREME  COURT  — CouNTT  of  Ulsteb. 

EMILY  C.  COUTANT 

agst. 
AARON  T.  COUTANT. 


To  the  Supreme  Court: 

The  undersigned,  heretofore  appointed  referee  herein,  respectfully 
reports:  I  have  been  attended  by  the  parties  and  their  counsel,  and 
have  heard  their  proofs  and  allegations,  and  after  due  deliberation 
thereon  I  iind  as  matters  of  fact : 

First.  That  on  the  15th  day  of  November,  1895,  the  parties  inter- 
married, at  the  town  of  Esopus,  in  this  county  and  State,  and  there- 
after, for  some  time  since,  lived  together  as  husband  and  wife;  that 
during  said  time  they  had  one  child,  Grace  Ethel,  now  about  eight 
years  of  age. 

Second.  That  at  the  time  of  such  marriage  both  parties  were,  now 
are,  and,  at  the  time  of  the  commission  of  the  adultery  hereinafter 
mentioned,  were  inhabitants  of  this  State. 

Third.  That  on  or  about  the  14th  day  of  November,  1899,  the 
defendant  herein,  claiming  to  be  a  resident  of  the  State  of  Iowa, 
procured,  from  the  Circuit  Court  of  Chickasaw  county,  in  said  State, 
a  judgm.ent  or  decree  purporting  to  dissolve  the  bonds  of  matrimony 
between  himself  and  the  plaintiff;  that  the  plaintiff  herein  was  not 
personally  served  with  the  process  in  the  suit,  in  which  said  judgment 
or  decree  was  obtained,  did  not  appear  therein,  and  was  not,  during 
the  time  of  the  pendency  thereof,  an  inhabitant  of  the  State  of  Iowa. 

Fourth.  That  on  the  26th  day  of  March,  1904,  a  marriage  cere- 
mony was  performed,  at  Eosendale,  in  this  State,  between  one  Eachel 
Jane  Hasbrouck  and  the  defendant,  and  the  said  defendant  and 
Eachel  Jane  Hasbrouck  have  ever  since  lived  and  cohabited  together 
as  husband  and  wife. 

Fifth.  That  said  adultery  was  committed  without  the  consent, 
connivance,  privity  or  procurement  of  the  plaintiff;  that  the  plaintiff 
has  not  cohabited  with  the  defendant  since  the  discovery  by  her  of 
such  adulterous  intercourse;  that  there  is  no  judgment  or  decree 
against  her  on  behalf  of  defendant  in  any  of  the  courts  of  this  State 
on  the  ground  of  adultery. 

I  find  as  conclusions  of  law : 

First.  That  a  divorce  should  be  decreed  in  favor  of  the  plaintiff 
and  against  the  defendant  on  the  ground  of  his  said  adultery. 

Second.     That  the  custody  of  said  child  should  be  awarded  the 

plaintiff.  .       ,  -    ,  . 

Third.     That  plaintiff  should  have  judgment  for  the  costs  of  this 

action  against  the  defendant. 

^  JOHN  J.  LINSON, 

Eeferee. 
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In  Ross  V.  RosSj  31  Hun,  140,  it  is  held,  that  upon  an  applica- 
tion to  confirm  the  report  of  a  referee  in  divorce  a  Special  Term 
has  no  power  to  examine  the  ease  upon  the  merits  or  reverse  the 
report  for  error  or  irregularities  committed  upon  the  trial.  It 
can  only  refuse  to  confirm  the  report  where  fraud,  collusion  or 
some  similar  cause  be  proved.  If,  for  any  reason,  the  proceedings 
before  the  referee  do  not  warrant  the  entry  of  a  judgment  conform- 
ing to  his  decision,  no  judgment  can  be  rendered,  and  the  motion 
for  judgment  must  be  simply  denied,  and  the  party  who  desires 
further  relief  must  make  application  therefor.  Citing  23  Hun, 
230,  and  Anonymous,  3  Abb.  IST.  C.  161.  These  cases  are  all  cited 
with  approval  and  same  rule  held  in  Uhlmann  v.  Uhlmann,  17 
Abb.  N.  C.  236 ;  same  rule,  Rice  v.  Rice,  22  Week.  Dig.  258.  It 
is  said  in  Westheimer  v.  Westheimer,  1  Law  Bull.  34,  and  Smith 
V.  Smith,  i  Law  Bull.  57,  that  where  the  reference  has  been  to 
take  testimony  and  report,  the  case  must  be  brought  on  for  trial  at 
Special  Term  on  the  report.  It  is  held  in  Bloodgood  v.  Bloodgood, 
K  y.  Daily  Eeg.,  April,  1884,  Abbott's  Annual,  1884,  page  111, 
that  in  addition  to  fraud  and  collusion  the  court  may  refuse  to 
confirm  referee's  report,  if  for  any  reason  the  proceedings  do  not 
warrant  the  entry  of  a  judgment  conformably  to  his  decision,  and 
in  such  case  the  motion  to  confirm  may  be  denied.  The  rule  seems 
to  be  settled,  therefore,  as  in  Ross  v.  Ross,  31  Hun,  140,  supra, 
that,  on  the  bringing  in  of  the  report  of  a  referee  to  hear  and 
determine  the  issues,  the  court  can  only  refuse  to  confirm  for  fi-aud, 
collusion  or  some  similar  cause.  The  practice  seems  equally  well 
settled  that  on  a  report  of  a  referee,  appointed  on  default  to  take 
proof  and  report  with  his  opinion,  that  the  court  passes  upon  all 
the  questions  and  can  grant  judgment,  or  send  back  the  report  for 
further  evidence. 

The  court,  at  Special  Term,  has  not  the  power  to  review  the 
findings  and  the  decision  of  the  referee ;  that  can  only  be  done  by 
appeal  to  the  General  Term.  Uhlmann  v.  Uhlmann,  17  Abb. 
E".  C.  236.  The  authorities  on  this  subject  up  to  that  date  are 
collated  in  McCleary  v.  McCleary,  30  Hun,  154. 

Upon  application  to  the  Special  Term  for  judgment  upon  the 
report  of  a  referee  to  hear  and  decide,  the  court  will  not  examine 
the  case  upon  the  merits  or  set  aside  the  report  for  errors  com- 
mitted upon  the  trial ;  it  will  only  make  such  examination  as  may 
be  necessary  to  ascertain  whether  the  report  has  any  support  in 
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the  evidence  or  whether  there  has  been  fraud  or  collusion  or  any 
evil  practice  in  the  case  by  either  party.  After  such  examination 
the  application  for  judgment  will  be  either  granted  or  denied.  It 
is  beyond  the  province  of  the  court  upon  such  a  motion  to  set 
aside  the  report  and  direct  the  issues  to  be  tried  at  the  circuit. 
Byerson  v.  Byerson,  55  Hun,  191,  2Y  St.  Rep.  945,  7  Supp.  726, 
citing  Matthews  v.  Matthews,  53  Hun,  244,  holding  that  where  a 
referee  has  been  appointed  "  with  power  to  take  the  testimony 
and  report  the  same  with  his  findings  of  fact  to  the  court,"  and 
the  referee  reports  in  favor  of  defendant,  the  Special  Term  is  not 
authorized  to  set  aside  the  report,  and  send  the  case  back  to  the 
referee  with  orders  to  him  to  take  further  testimony.  An  order 
in  such  form  is  in  effect  an  order  to  hear  and  determine;  but  it 
seems  that  the  court  may,  on  the  ground  of  insufficient  proof, 
refuse  to  authorize  the  entry  of  a  judgment  for  divorce,  although 
the  referee  has  decided  that  it  should  be  granted.  This  case  is 
cited  in  Huntley  v.  Huntley,  73  Hun,  261,  which  holds  that  in  an 
action  brought  to  obtain  an  absolute  divorce,  the  Special  Term 
has  no  power  after  a  trial  before  a  referee  to  examine  the  case  upon 
the  merits  or  to  reverse  the  report  of  the  referee  for  errors  or 
irregularities  committed  on  the  trial,  and  the  only  manner  in  which 
the  trial  before  the  referee  can  be  reviewed  is  by  an  appeal  to  the 
General  Term. 

In  Bowe  v.  Boive,  55  Misc.  403,  the  court  considered  the  right 
of  a  referee  to  make  findings  outside  the  issues  framed  by  the 
parties,  and  held  that  while  the  referee's  finding  upon  issues  oi 
fact  may  not  be  disregarded,  that  the  issues  which  the  referee  is  to 
determine  are  those  raised  by  the  pleadings,  citing  McCarthy  v. 
McCarthy,  143  IST.  Y.  235,  holding  that  as  the  question  of  collusion 
was  not  an  issue,  although  the  referee  found  collusion  between  the 
parties,  it  was  extrinsic  to  the  issue  of  fact,  and  the  court  was 
bound  to  enter  judgment  notwithstanding  such  finding. 

The  power  of  the  court  on  motion  for  confirmation  of  the  report 
of  a  referee,  in  an  action  for  absolute  divorce,  is  considered  in 
Oorham  v.  Oorham,  40  App.  Div.  564,  58  Supp.  50;  Goldner  v. 
Ooldner,  49  App.  Div.  395,  63  Supp.  431 ;  Ooldie  v.  Goldie,  39 
Misc.  389,  79  Supp.  357.  Judge  Kenefick,  in  the  latter  case,  says 
that  the  authorities  are  almost  unanimous  in  holding  that  the 
Special  Term,  on  an  application  of  this  character,  can  only  grant 
or  refuse  the  judgment   applied  for,   and  cannot  set  aside  the 
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referee's  report  and  order  a  new  trial.  He  also  calls  attention  to 
the  fact  that  the  courts  have  not  passed  upon  the  question,  what,  if 
any,  relief  either  party  can  obtain  from  the  Special  Term,  after  the 
denial  of  judgment,  calling  attention  to  the  fact  that  that  subject  is 
dismissed  in  Gorham  v.  Oorham  with  the  remark,  "  What  the 
further  practice  of  either  party,  if  aggrieved,  may  be  we  cannot 
decide  until  the  question  is  presented  to  us." 

In  the  Goldie  case  the  court  refused  to  extend  its  powers  under 
§  1229  to  a  review  of  the  rulings  of  the  referee  in  the  admission 
and  exclusion  of  evidence. 

In  the  Goldner  and  Gorham  cases,  supra,  the  authorities  upon 
the  subject  are  collated  and  reviewed.  In  the  Gorham  case,  40 
App.  Div.  564,  it  is  held  that  the  proper  practice  is  for  the  Special 
Term  to  refuse  to  confirm  the  report  upon  the  merits,  if  the 
evidence  is  not  satisfactory. 

In  the  Goldner  case,  49  App.  Div.  395,  the  Gorham  case  is  cited 
with  approval,  the  court  saying  that  the  question  under  considera- 
tion is  so  thoroughly  examined  in  that  case,  and  the  reasons  for 
the  decision  are  so  fully  given,  that  it  is  unnecessary  to  elaborate 
upon  the  point,  concurring  in  the  decision,  and  concluding  that, 
although  the  court  has  power  to  refuse  to  confirm  the  report,  and  to 
refuse  to  permit  the  parties  to  take  such  further  proceedings  as 
they  may  deem  advisable,  it  is  not  at  liberty  to  order  a  judgment 
contrary  to  that  directed  by  the  referee  in  his  report.  The  court 
adds  that  this  is  not  only  established  by  the  cases,  but  seems  to  be 
practically  conceded. 

After  the  evidence  taken  before  a  referee  is  certified,  as  provided 
in  §  1229,  the  coiirt  may  examine  the  testimony  and  refuse  to 
confirm  the  report  if  it  is  satisfied  a  divorce  should  not  be  granted. 
Galloway  v.  Galloway,  92  App.  Div.  300,  86  Supp.  1078,  citing 
and  following  Goldner  v.  Goldner,  49  App.  Div.  395 ;  Gorham  v. 
Gorham,  40  App.  Div.  564. 

In  the  latter  case  it  is  held  that  a  judgment  for  divorce  may  be 
refused  on  the  ground  of  insufiicient  proof  because  the  power  given 
by  §  1229  is  for  the  protection  of  the  public.  Citing  Reynolds  v. 
Reynolds,  33  App.  Div.  626 ;  Moller  v.  Moller,  115  N.  Y.  466. 

The  court,  at  Special  Term,  cannot,  without  the  consent  of  the 
parties  and  for  cause  shown,  refer  back  to  the  report  of  the  referee 
to  allow  plaintiff  to  introduce  further  evidence,  nor  set  aside  the 
rcDort  and  send  the  ease  to  another  referee  or  to  the  Trial  Term, 
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nor  can  a  new  trial  be  obtained  except  upon  newly  discovered 
evidence  or  upon  appeal,  but  the  court  may,  upon  insufficient  evi- 
dence, or  upon  fraud  or  collusion,  refuse  to  confirm  the  report,  or 
to  permit  entry  of  judgment  thereon.  Phillips  v.  Phillips,  24 
Misc.  334,  52  Supp.  489. 

It  seems  that  when  the  answer,  in  an  action  for  divorce,  sets  up 
affirmative  defences,  and  the  only  issue  sent  to  a  jury  is  that  of 
adultery,  and  the  other  issues  are  tried  in  equity,  it  would  be 
proper  practice  to  return  the  finding  on  the  issue  of  adultery  to 
the  Special  Term,  it  being  conclusive  there,  and  then  to  file  a 
decision  as  to  all  the  issues  under  §  1022  of  the  Code.  Lowenthal 
v.  Lowenthal,  157  N.  Y.  236,  affirming  92  Hun,  385,  56  Supp. 
1053. 

Where  a  motion  to  confirm  a  referee's  report  was  denied  on  the 
theory  that  the  circumstances  attending  the  procurement  of  the 
evidence  and  proceedings  before  the  referee  raised  a  suspicion  of 
collusion,  an  application  for  leave  to  submit  further  proof  by 
plaintiff  on  such  issue  should  be  made  at  Special  Term.  Galloway 
V.  Galloway,  92  App.  Div.  300,  86  Supp.  1078. 

Objections  to  the  rulings  of  the  referee  in  the  admission  of 
evidence  should  be  heard  on  the  motion  to  confirm  his  report. 
Reynolds  v.  Reynolds,  33  App.  Div.  625,  53  Supp.  135. 

The  appointment  of  a  referee  in  a  contested  divorce  case  upon 
the  consent  of  the  parties,  instead  of  by  selection  of  the  court,  is  at 
most  an  irregularity  and  is  not  sufficient  ground  for  refusal  to 
confirm  the  referee's  report  after  a  long  and  strongly  contested 
trial.     Young  v.  Young,  38  Misc.  109,  77  Supp.  94. 

Upon  the  hearing  of  a  motion  for  leave  to  enter  judgment  upon 
the  report  of  a  referee  appointed  by  the  court  to  hear  and  determine 
the  issues  in  an  action  for  divorce  on  the  ground  of  adultery,  the 
court  cannot  set  aside  the  report  on  the  ground  that  the  evidence  is 
insufficient  to  sustain  the  findings,  and  direct  a  judgment  to  be 
entered  in  favor  of  the  party  against  whom  the  referee  awarded  a 
judgment.  The  legislature,  by  §  1229,  did  not  intend  to  authorize 
the  court  to  examine  the  evidence  and  to  render  such  judgment  as 
it  would  justify,  but  only  required  the  approval  of  the  court  as  a 
safeguard  against  irregularity,  fraud  or  collusion.  Schroelter  v. 
Schroelter,  23  Hun,  230.  Though  the  referee  determines  the 
issues  in  favor  of  a  divorce,  the  court  may,  on  hearing  exceptions  to 
the  report,  withhold  judgment  for  insufficiency  of  proof  of  adultery 
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or  for  condonation,  but  it  cannot  dismiss  the  case  on  the  merits. 
Harding  v.  Harding,  43  Super.  Ct.  27. 

Though  the  judgment  in  divorce  cases  is  rendered  by  the  court, 
the  decision  of  the  referee  should  stand  as  a  guide  for  the  court 
unless  some  unjust  or  inadvertent  ruling  tending  to  destroy  the 
safeguards  around  the  marriage  tie  is  made.  Smith  v.  Smith,  7 
Misc.  305,  58  St.  Rep.  552,  23  Civ.  Pro.  R  386,  28  Supp.  136.  It 
V7as  further  held  in  that  case,  upon  a  motion  to  confirm  the  report 
of  a  referee  who  found  that  defendant  who  had  sued  for  divorce 
had  not  committed  adultery,  but  that  plaintiff  had,  that  the  court 
would  not  consider  the  evidence  which  was  conflicting. 

A  refusal  to  confirm  a  referee's  report  at  chambers  was  sus- 
tained in  Johnson  v.  Johnson,  4  Supp.  224,  although  the  court  did 
not  assign  a  reason  therefor.  An  order  for  issues  to  be  tried  is  not 
conclusive  on  the  question  of  form  of  the  pleading  or  the  sufficiency 
of  the  issue.  Beaumond  v.  Diecks  Pharmacy  Co.,  14  Abb.  N.  C. 
100.  It  is  proper  for  the  court,  where  the  issue  of  adultery  has 
been  tried  by  a  jury,  to  order  exceptions  to  be  heard  in  the  first 
instance  at  General  Term ;  in  such  case  the  verdict  of  a  jury  is  not 
simply  advisory,  as  in  equity  cases,  but  is  conclusive  unless  set 
aside  or  a  new  trial  granted.    Carpenter  v.  Carpenter,  9  Supp.  583. 

The  reference  in  case  where  issue  is  joined  should  be  to  hear  and 
decide  the  issues,  and  not  merely  to  take  evidence  and  report  the 
same  with  the  referee's  opinion.  McCleary  v.  McCleary,  30  Hun, 
154.  An  order  of  reference  with  power  to  take  the  testimony  and 
report  the  same  with  his  findings  of  fact  to  the  court  is  an  order  of 
reference  to  hear  and  determine.  McCleary  v.  McCleary,  30  Hun, 
154;  Matthews  v.  Matthews,  53  Hun,  244. 

ARTICLE    XV. 

ALIMONY,  CUSTODY  OP  CHrLDBEN  AND  OTHER  PROCEEDINGS. 

Miscellaneous  matters  of  practice,  evidence,  rules  relating  to 
temporary  and  permanent  alimony,  custody  of  children  and  all 
other  provisions  and  decisions  which  relate  to  matrimonial  actions 
in  general,  are  treated  in  articles  XXI  to  XXIX,  §§  1768  to  1774, 
inclusive. 
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AETIOLE    XVI. 

rNTEBLOOirrOIlY  AND  FINAL  JXTDGMENT  ON  REPOBT  OB 

DECISION. 

Subd.  1  Specific  regulations  with  refererue  to  judgment,  1057. 
Subd.  2  Effect  of  judgment,  1057. 

I  1759.  Regulations  when  action  brought  by  wife,  1057. 

§  1760.  Id.;   when  action  brought  by  husband,  1058. 
Subd.  3  Modifying  or  vacating  judgment,  1062. 

Sub.  1.    Specific  Regulations  with  Eeference  to  Judgment. 

The  provisions  for  interlocutory  and  final  judgment  in  all 
matrimonial  actions  are  contained  in  §  1774.  The  manner  of 
obtaining  judgment  and  its  effect  in  actions  for  nullity,  divorce 
and  separation  are  all  considered  under  articles  XXI  to  XXIX, 
treating  of  provisions  applicable  to  two  or  more  of  these  actions. 
The  regulations  as  to  judgments  peculiar  to  "  divorce "  which 
follow  are  necessarily  considered  here.  Precedents  for  interlocu- 
tory and  final  judgments  are  also  given  under  §  1774. 

Sub.   2.     Effect  of  Judgment. 

§  1759.  [Amd,  1895,  1900.]  Regulations  when  action  brouglit 
by  vpife. 

Where  the  action  is  brought  by  the  wife,  the  following  regulations  apply  to 
the  proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or  begotten  before  the 
commencement  of  the  action,  is  not  affected  by  the  judgment  dissolving  the 
marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the  marriage,  require 
the  defendant  to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  support  of  plaintiflf,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties;  and  may  by 
order,  upon  the  application  of  either  party  to  the  action,  and  after  due  notice 
to  the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment  whether  heretofore  or  hereafter  rendered,  annul, 
vary  or  modify  such  a  direction.  But  no  such  application  shall  be  made  by  a 
defendant  unless  leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in  its  discretion 
may  deem  proper  after  presentation  to  the  court  of  satisfactory  proof  that 
justice  requires  that  such  an  application  should  be  entertained. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage,  the  plaintiff 
is  the  owner  of  any  real  property;  or  has,  in  her  possession,  or  under  her  con- 
trol any  personal  property,  or  thing  in  action,  which  was  left  with  her  by  the 
defendant,  or  acquired  by  her  ovra  industry,  or  given  to  her  by  bequest  or 
otherwise;  or  if  she  is  or  may  thereafter  become  entitled  to  any  property,  by 
the  decease  of  a  relative  intestate,  the  defendant  shall  not  have  any  interest 
therein,  absolute  or  contingent,  before  or  after  her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage,  the  plaintiff's 
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inchoate  right  of  dower,  in  any  real  property,  of  which  the  defendapt  then  is 
or  was  theretofore  seized,  is  not  affected  by  the  judgment. 
§   1760.   Id.;  -nrhen  action  brouglit  by  bnsband. 

Where  the  action  is  brought  by  the  husband,  the  following  regulations  apply 
to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  commencement  of 
the  offence  charged,  is  not  affected  by  a  judgment  dissolving  the  marriage ;  but 
the  legitimacy  of  any  other  child  of  the  wife  may  be  determined,  as  one  of  the 
issues  in  the  action.  In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of 
all  the  children,  begotten  before  the  commencement  of  the  action,  must  be 
presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or  otherwise  affect, 
the  plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal  property 
which  the  defendant  owns  or  possesses  when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the  defendant  is  not 
entitled  to  dower  in  any  of  the  plaintiff's  real  property,  or  to  a  distributive 
share  in  his  personal  property. 

The  court  has  power,  in  a  decree  of  absolute  divorce  against  a 
wife,  to  prohibit  her  from  using  the  full  name  or  surname  of  her 
husband.     Blanc  v.  Blanc,  21  Misc.  268,  47  Supp.  694. 

It  is  said  by  a  recent  text-writer  that  it  is  not  necessary  for  a 
decree  of  divorce  to  contain  special  authority  to  allow  the  wife  to 
resume  her  maiden  name;  she  can  use  her  own  discretion  in  the 
matter.  Lloyd  on  Divorce,  246.  A  divorced  woman  may  assume 
her  maiden  name  and  sue  thereunder  after  divorce.  Rich  v. 
Mayer,  7  Supp.  69. 

A  divorce  dissolving  the  marriage  contract,  on  the  ground  of 
adultery  of  the  husband,  does  not  deprive  the  wife  of  her  right  to 
dower  in  his  real  estate.  A  divorce  for  adultery  has  no  other 
effect  than  such  as  is  declared  by  the  statute.  Wait  v.  Wait,  4 
]^.  Y.  95.  A  wife  can  only  be  barred  of  dower  by  a  conviction  of 
adultery  in  an  action  of  divorce,  and  by  the  judgment  in  such 
action.  An  admission  of  proof  of  adultery,  or  a  verdict  or  judg- 
ment in  any  other  action,  will  not  work  a  forfeiture.  A  cohabi- 
tation of  the  husband  with  the  wife  after  the  commission  of 
adultery  by  her  condones  the  offence,  and  is  an  absolute  bar  to  an 
action  for  divorce ;  and  an  action  for  divorce  cannot  be  sustained 
merely  to  establish  that  the  offence,  which  has  thus  been  blotted 
out,  has  been  committed  in  order  to  attach  the  penalty  of  for- 
feiture of  dower  to  the  offending  wife.  Pitts  v.  Pitts,  52  K.  Y. 
593,  affirming  64  Barb.  482.  It  is  only  where,  upon  proof  and  a 
finding  or  verdict  of  adultery,  that  the  court  has,  in  an  action  for 
divorce,  given  judgment  against  the  wife  and  dissolved  the  mar- 
riage contract,  that  the  right  of  dower  is  lost ;  the  forfeiture  is  not 
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a  consequence  of  her  offence  but  of  the  judgment  founded  thereon. 
Where,  therefore,  in  an  action  for  divorce  a  vinculo,  the  referee 
found  the  wife  guilty  of  the  adultery  charged,  but  also  found  the 
husband  guilty  of  the  same  offence  and  dismissed  the  complaint, 
held,  the  wife  had  not  lost  her  right  of  dower.  Schiffer  v.  Pruden, 
64  N.  Y.  47.  A  wife,  after  divorce,  may  release  her  dower  to  her 
husband.  Savage  v.  Crill,  19  Hun,  4,  affirmed,  80  IST.  Y.  630. 
A  divorced  wife,  whether  the  divorce  was  granted  because  of  the 
misconduct  of  herself  or  her  husband,  is  not  entitled,  if  he  die 
intestate,  to  administration,  or  to  a  distributive  share  of  his  estate. 
Matter  of  Ensign,  103  N.  Y.  284.  The  authorities  upon  alimony 
are  all  collated  under  §  1769.  To  avoid  repetition,  see  that  section 
and  §  1766  as  to  provision  for  maintenance; 

A  judgment  of  divorce  rendered  by  the  courts  of  a  State  in 
which  both  parties  are  residents,  upon  substituted  service  such  as 
is  authorized  in  case  of  an  absent  defendant,  is  valid  and  conclu- 
sive in  every  other  State,  although  the  defendant  was  temporarily 
absent  from  the  State  and  did  not  appear  in  the  action.  Matter 
of  Denick,  92  Hun,  161,  36  IST.  Y.  Supp.  518,  71  St.  Kep.  549. 
A  decree  of  divorce  procured  without  notice  to  the  wife  in  a  for- 
eign State  to  which  the  husband  went  after  leaving  her,  is  not  valid 
in  this  State.  People  ex  rel.  Karlsoie  v.  Karlsoie,  1  App.  Div. 
571,  37  K  Y.  Supp.  481. 

A  decree  of  divorce  recovered  by  a  wife  against  her  husband 
who  had  left  the  State  of  their  domicile,  service  being  made  by 
publication,  and  which  is  valid  in  the  State  where  rendered,  will 
be  held  valid  here  unless  it  appears  that  when  such  action  was 
commenced  the  husband  had  acquired  a  domicile  elsewhere.  Camp- 
hell  V.  Camplell,  90  Hun,  233,  35  IST.  Y.  Supp.  380,  693,  69  St. 
Eep.  634,  70  St.  Eep.  490. 

When  a  court  having  jurisdiction  of  the  parties  and  subject- 
matter  decrees  an  absolute  divorce,  with  leave  to  the  wife  to  marry 
again,  and  she  does  so  marry,  her  second  husband  cannot  maintain 
an  action  to  have  the  judgment  of  divorce  cancelled  and  his  mar- 
riage declared  void  on  the  ground  that  the  divorce  was  obtained 
fraudulently  or  by  collusion.  Ruger  v.  Reckel,  85  IST.  Y.  483, 
affirming  21  Hun,  489,  distinguished,  90  E".  Y.  526 ;  Hall  v.  Rail, 
6  St.  Eep.  92,  citing  Dawidshurgh  v.  Knickerhocker  Ins.  Co.,  90 
N.  Y.  526.  Plaintiff,  in  an  action  of  divorce,  having  recovered 
judgment,  died,  and  the  defendant  sought  to  have  the  judgment 
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set  aside  for  fraud  and  irregularity.  Heldj  that  she  could  not 
obtain  relief  on  notice  of  motion  to  plaintiff's  administrator. 
Watson  V.  Watson,  1  Hun,  267.  The  husband  obtained  an  irregu- 
lar decree  of  divorce,  and  a  second  wife  contracted  marriage  with 
him  in  good  faith  and  had  children.  Held,  that  though  the  cause 
should  be  opened  on  the  petition  of  the  first  wife>  to  enable  her 
to  defend,  the  decree  should  be  retained  meanwhile.  Dunn  v. 
Dunn,  4  Paige,  425.  Where  a  decree  for  divorce,  for  adultery, 
was  regularly  obtained  by  the  wife  while  the  husband  was  a  con- 
vict in  State  prison,  the  court  refused  to  open  the  decree  to  enable 
the  husband  to  set  up  condonation.  Hoffmire  v.  Hoffmire,  7 
Paige,  60,  affirming  3  Edw.  73.  After  a  divorce  has  been  granted 
for  adultery  the  court  ought  not  to  refuse  to  open  it  on  sufficient 
evidence,  and  without  prejudice  to  rights  of  third  persons.  Calvin 
V.  Calvin,  2  Paige,  385.  The  power  of  the  court  to  open  a  decree 
of  divorce  is  not  affected  by  the  provisions  formerly  contained  in 
§  135  of  the  Code.     Brawn  v.  Brawn,  58  K  Y.  609. 

Where  the  vsdfe  has  been  divorced  for  her  adultery,  the  court  has 
no  power,  at  the  expiration  of  several  years,  to  modify  the  decree 
by  an  order  that  she  shall  have  access  to  her  minor  child,  the 
custodj^  of  which  has  been  committed  to  the  father.  Crimmins  v. 
Crimmins,  28  Hun,  200.  A  decree  of  divorce  will  not  be  set 
aside  because  the  wife  had  previously  contracted  another  marriage, 
believing  she  had  the  right  to  do  so,  nor  after  several  months  for 
the  insufficiency  of  the  testimony,  unless  there  was  an  entire  failure 
of  proof,  nor  because  the  motion  to  confirm  the  referee's  report 
made  before  one  judge  was  renewed  before  another,  and  there  was 
no  competent  evidence  of  leave  to  renew,  notice  of  the  second 
motion  having  been  given,  no  objection  taken  at  the  time.  Rohert- 
san  V.  Eobertson,  9  Daly,  44.  Where  the  decree  directs  the 
payment  of  an  annual  sum  to  the  wife  to  defray  the  expenses  of 
the  education  of  children,  the  court  may  subsequently  reduce  the 
amount  where  the  burden  has  ceased.  Kerr  v.  Kerr,  9  Daly,  517. 
A  mother,  on  allegations  that  a  divorce  between  her  daughter  and 
the  latter's  husband  was  obtained  by  collusion,  has  no  right  to 
be  made  guardian  ad  litem,  or  to  move  to  open  the  judgment; 
but  the  court  will  inquire  into  her  statements  to  see  if  it  has 
been  imposed  upon.  E.  B.  v.  E.  C.  B.,  28  Barb.  299.  It  is  not 
collusive  for  defendant,  on  appeal  to  the  Court  of  Appeals  from 
an  order  granting  a  new  trial,  to  stipulate  for  judgment  absolrt-^ 
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on  affirmance.  Conger  v.  Conger,  77  N".  Y.  432.  In  Cooper  v. 
Cooper,  1  Law  Bull.  82,  a  decree  was  opened  because  obtained 
by  fraud.  So,  also,  in  Denton  v.  Denton,  41  How.  221 ;  Singer 
V.  Siwger,  41  Barb.  139.  But  a  decree  will  not  be  set  aside  on 
account  of  fraud  or  collusion  between  plaintiff's  attorney  and 
defendant,  when  plaintiff  was  not  a  party  to  such  fraud  and  collu- 
sion, and  was  entitled  to  a  decree.  Harft  v.  Harft,  16  Week.  Dig. 
461.  Judgment  may  be  vacated  for  irregularities  affecting  the 
jurisdiction  of  the  person,  even  after  the  prevailing  party  has  been 
married  again;  but  this  power  should  be  exercised  rarely.  Wort- 
man  v.  Wortman,  19  Abb.  66. 

After  a  divorce  on  the  ground  of  adultery,  the  husband  cannot 
re-marry,  even  with  the  divorced  wife.    Such  re-marriage  is  no  bar 
to  proceedings  to  enforce  payment  of  alimony.     Moore  v.  Moore, 
8  Abb.  N.  C.  171.     Where  a  wife  has  been  divorced  by  her  hus- 
band, a  second  marriage  by  her  during  the  lifetime  of  the  former 
husband  is  void,  though  he  may  not  have  been  heard  of  for  over 
five  years.     Borrowdale's  Estate,   28  Hun,   336.     A  decree   of 
divorce,  with  alimony,  absolutely  dissolves  the  marital  relation, 
and  the  husband  cannot  thereafter  be  compelled  to  furnish  money 
to  pay  the  costs  of  a  new  litigation  to  enforce  payment  of  alimony. 
McQuien  v.  McQuien,  61  How.  280.     After  a  final  decree  which 
is  silent  as  to  the  custody  of  the  children,  the  court  may  subse- 
quently make  an  order  for  that  purpose  without  a  renewal  of  the 
suit,  though  the  wife  has  married  again.     CooTc  v.  CooTc,  1  Barb. 
Ch.  639.     After  a  judgment  in  favor  of  the  wife  for  divorce  has 
been  entered,  which  contains  no  provision  for  alimony,  nor  any 
reservation  of  the  question  for  future  consideration,  the  jurisdic- 
tion of  the  court  is  exhausted,  and  subsequent  proceedings  for  the 
obtaining  of  alimony  are  absolutely  void.     Kamp  v.  Kamp,  59 
N.  Y.  212.     Where  the  court  has  jurisdiction  the  decree  cannot 
be  attacked  collaterally.     Delafield  v.  Brady,  108   IST.   Y.   524. 
Where  husband  and  wife  are  seized  of  a  tract  of  land  by  the  entirety 
and  a  divorce  is  granted  on  the  ground  of  the  wife's  adultery,  they 
are  thereafter  seized  as  tenants  in  common.    Steltz  v.  Schrech,  10 
Supp.  790. 

A  divorced  wife,  whether  the  divorce  was  granted  on  account 
of  the  misconduct  of  herself  or  her  husband,  is  not  entitled,  if  he 
dies  intestate,  to  administration  nor  to  a  distributive  share  of  his 
estate;.     The  provision  of  the  Eevised  Statute  that  if  the  divorce 
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was  granted  because  of  the  misconduct  of  the  wife  she  shall  not 
be  entitled  to  "  any  distributive  share  of  his  personal  estate,"  is 
needless  and  superfluous.  Estate  of  Ensign,  103  N.  Y.  284.  It 
seems  that  the  law  as  to  the  effect  of  a  decree  of  divorce  in  suit 
brought  by  husband  upon  the  wife's  right  of  dower,  was  not 
changed  by  chapter  245,  Laws  1880,  and  question  is  considered  as 
to  whether  decree  dissolving  marriage  for  cause  not  adequate  by 
laws  of  this  State,  deprives  the  wife  of  her  then  existing  dower 
right  in  lands  in  this  State.  Van  Cleaf  v.  Burns,  118  IST.  Y.  549, 
reversing  43  Hun,  461.  A  decree  of  divorce  does  not  abrogate 
prior  agreement  of  separation  and  for  wife's  support,  at  least 
where  no  provision  is  made  for  alimony  in  the  decree  of  divorce. 
Clark  v.  Fosdid,  118  N.  Y.  7. 

An  interlocutory  judgment  adjudging  the  wife  entitled  to  a 
divorce,  and  directing  final  judgment  to  be  entered  after  three 
months,  is  ineffectual  to  dissolve  the  marriage  relation,  and  a 
marriage  by  one  of  the  parties  thereafter  and  before  final  judg- 
ment which  was  not  entered,  is  void.  Pettit  v.  Pettit,  105  App. 
Div.  312,  93  Supp.  1001,  reversing  45  Misc.  155,  91  Supp.  979. 

The  effect  of  a  decree  of  divorce  in  favor  of  the  second  wife  is 
not  to  establish  the  validity  of  the  second  marriage,  in  an  action 
between  children  of  the  second  and  a  child  of  the  first  marriage. 
Townsend  v.  Van  BuskirTc,  '2i2  App.  Div.  441,  48  Supp.  260,  appeal 
dismissed,  162  N.  Y.  265. 

Sub.  3.     Modifyittg  or  Vacating  Judgment. 

The  amendment  to  §  1759  by  chapter  742,  Laws  of  1900, 
authorizing  the  court  to  amend,  vary  or  modify  a  decree  as  therein 
provided,  has  rendered  the  decisions  previous  thereto  obsolete, 
to  a  very  great  extent  so  far  as  relates  to  modification.  They 
are  given,  however,  so  that  reference  may  be  had  to  the  de- 
cisions in  their  effect  on  judgments  rendered  before  the  amend- 
ment in  case  it  is  desirable.  See  Livingston  v.  Livingston,  173 
]Sr.  Y.  377.     (See,  also,  subdivision  5,  article  XXVII.) 

In  an  action  for  divorce  a  vinculo,  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action,  and  over  the  parties  in 
respect  to  all  matters  involved  in  it,  terminates  with  the  entry  of 
final  judgment  therein,  save  for  the  correction  and  enforcement  of 
the  judgment.  Where  the  action  is  by  the  wife,  her  claim  for 
alimony  is  to  be  determined  by  the  situation  of  herself  and  hus- 
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band  at  the  time  of  making  the  decree.  If  no  provision  is  made 
for  her  therein,  it  is  to  be  presumed  the  court  has  decided 
adversely  to  her  claim,  and  the  decree  is  equally  final  as  if  such 
provision  had  been  made.  The  court  has  no  power,  on  subse- 
quent application  showing  circumstances  thereafter  arising,  to 
award  alimony.  Kamp  v.  Kamp,  59  N.  Y.  212 ;  followed,  Parh 
V.  Park,  18  Hun,  466 ;  Johnson  v.  Johnson,  65  How.  51Y ;  Wells 
V.  Wells,  10  St.  Kep.  248.  Under  the  Revised  Statutes,  after  the 
entry  of  a  final  judgment  establishing  a  cause  of  action  for  a 
limited  divorce,  the  court  had  no  power  to  order  an  additional 
allowance  for  her  support.  There  is  no  distinction  in  that  respect 
between  an  action  for  limited  and  one  for  an  absolute  divorce. 
The  history  of  legislation  on  this  subject  and  the  decisions  con- 
sidered. Erkenhrach  v.  Erkenhrach,  96  N.  Y.  456.  It  is  said  in 
the  opinion,  Ruger,  Ch.  J.,  that  the  result  reached  in  this  case 
seems  also  to  conform  to  the  existing  practice  as  provided  by 
§§  1766,  1769  and  1772,  Code  Civil  Procedure,  and  will  make  the 
practice  in  this  respect  uniform,  not  only  as  to  future  but  as  to 
all  existing  decrees.  It  was  held  in  Crimmins  v.  Crimmins,  28 
Hun,  200,  and  Johnson  v.  Johnson,  18  Week.  Dig.  27,  that  an 
application  by  the  wife  for  modification  of  decree  after  judgment 
for  her  benefit  as  to  maintenance  of  children  could  not  be  granted. 
In  Catlin  v.  Catlin,  31  Him,  632,  it  is  held  that  modification  of 
decree  can  be  made  under  2  R.  S.  148,  §  59,  which,  is  there  said 
to  be  unrepealed  as  to  decrees  granted  before  the  Code.  This 
case  is  affirmed,  97  N".  Y.  623,  on  the  authority  of  Erkenhrach  v. 
Erkenhrach,  &6  N.  Y.  456,  supra,  where  it  is  held  that  an  order 
made  by  the  General  Term,  referring  a  petition  back  to  a  referee 
to  ascertain  and  report  a  suitable  and  proper  allowance  for  the 
care,  custody  and  education  of  the  children  of  the  marriage,  was 
authorized  by  statute. 

The  care,  custody  and  education  of  children  naturally  requires 
expenses  to  be  incurred  for  the  accomplishment  of  the  objects  con- 
templated by  statute,  and,  provision  for  their  expenses  arising 
afterward  among  other  things  was  undoubtedly  within  the  inten- 
tion of  the  Legislature  in  framing  that  provision.  Same  rule  is 
applicable  under  Code.  See,  to  same  effect,  Kerr  v.  Kerr,  59  How. 
255.  Where  the  judgment  provided  that  the  amount  be  increased 
or  diminished,  to  be  paid  thereafter,  annually,  if  necessary,  in 
order  to  preserve  the  equality  of  the  respective  incomes  of  husband 
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and  wife,  held,  that  it  was  immaterial,  in  ascertaining  defendant's 
income,  whether  it  was  due  to  property  he  had  at  the  time  of  the 
decree  or  after-acquired  property.  Milderberger  v.  Milderberger, 
12  Daly,  195. 

Under  §  1759,  as  it  stood  in  1891,  the  court  had  no  authority  to 
change  the  amount  of  alimony  allowed  after  final  judgment  for 
divorce  had  been  entered.  The  amendments  of  1894  and  1895  to 
§  1759  to  the  effect  that  the  court  may,  after  final  judgment,  vary 
the  direction  as  to  alimony  are  not  retroactive  and  do  not  confer 
authority  to  change  the  amount  of  alimony  allowed  in  a  judgment 
entered  prior  to  their  adoption.  Walker  v.  Wcdker,  155  N.  Y. 
77,  reversing  21  App.  Div.  219,  47  Supp.  513. 

Under  §  1759  authorizing  the  court  to  vary  or  modify  a  pro- 
vision for  plaintiff's  support  after  judgment,  it  was  held  that  a 
defendant  husband  could  not,  on  the  hearing  of  a  reference  to  re- 
adjust alimony,  introduce  newly-discovered  evidence  of  the  wife's 
adultery  prior  to  the  divorce  decree  in  support  of  a  reduction  of 
the  award.     Goodsell  v.  Ooodsell,  82  App.  Div.  65,  81  Supp.  806. 

A  judgment  of  divorce  entered  prior  to  the  amendment  to 
%  1759,  which  reserved  the  question  of  alimony  and  costs  is  not 
final  in  that  respect,  but  continued  the  jurisdiction  of  the  court 
to  make  a  determination  as  to  alimony.  Hauscheld  v.  Hauscheld, 
33  App.  Div.  296,  53  Supp.  831. 

The  purpose  and  intent  of  the  allowance  of  alimony  is  fully 
discussed  in  Bomaine  v.  Chauncey,  129  IsT.  Y.  566,  where  it  is  held 
that  alimony  is  an  allowance  for  support  and  maintenance,  having 
no  other  purpose,  to  provide  for  no  other  object;  that  it  respects 
the  provision  for  food  and  clothing  and  the  habitation  or  the  neces- 
sary support  of  the  wife  after  the  marriage  bond  has  been  severed, 
and  when  awarded  it  is  not  so  much  in  the  nature  of  a  payment 
of  a  debt  as  in  that  of  the  performance  of  a  duty;  the  divorce, 
with  its  incidental  allowance  and  alimony,  simply  continues  the 
duty  of  the  husband  beyond  the  decree,  and  compels  him  to  per- 
form it,  but  does  not  change  its  nature.  The  court  has  no  power, 
subsequent  to  granting  of  the  decree,  to  grant  alimony  by  reason 
of  circumstances  thereafter  arising.  There  is  no  jurisdiction  in 
the  court.  Kamp  v.  Kamp,  59  'N.  Y.  212.  But  an  allowance  may 
be  made  for  the  care  and  education  of  the  children  of  the  marriage. 
Erhenhrach  v.  ErTceribrach,  96  N.  Y.  456. 

The  court  has  no  power  to  grant  alimony  to  the  wife  after  final 
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decree  in  an  action  by  her  for  a  separation.  Anderson  v.  Cullen, 
8  Supp.  643.  Since  1880,  after  judgment  in  a  suit  for  absolute 
divorce,  a  judgment  cannot  be  modified  nor  order  made  to  pro- 
vide for  children  otherwise  than  as  provided  therein.  Chamber- 
lain V.  Chamberlain,  63  Hun,  96,  43  St.  Kep.  502,  17  Supp.  578 ; 
Sandford  v.  Sandford,  42  St.  Eep.  1,  17  Supp.  181,  distinguishing 
Erkenbrach  v.  ErTcenbrach,  96  JST.  Y.  456  j  Washburn  v.  Catlin, 
97  N.  Y.  623,  which  were  begun  before  the  repeal.  But  a  judg- 
ment of  divorce  providing  that  if  plaintiff  survives  defendant  or 
their  circumstances  materially  change,  an  application  may  be  made 
at  the  foot  of  the  judgment  for  a  modification  as  to  the  allowance 
for  support,  is  not  such  a  final  judgment  as  to  prevent  a  subse- 
quent increase  of  alimony.  Stahl  v.  Stahl,  36  St.  Eep.  228,  12 
Supp.  854.  After  judgment  for  separation,  the  court  cannot 
grant  alimony  or  change  that  given,  though  the  judgment  pro- 
vides that  in  a  specified  event  application  might  be  made  on 
the  foot  of  it  for  a  modification  of  the  judgment  touching  the 
support  of  the  plaintiff.  The  court  has  only  the  powers  given  by 
statute  and  no  others.  Cullen  v.  Cullen,  55  Supr.  Ct.  346;  s.  c, 
18  St.  Eep.  381. 

Where  a  judgment  of  divorce  which  did  not  award  alimony  did 
not  determine  that  plaintiff  was  not  entitled  to  it,  but  only  that  a 
previous  agreement  for  separation  fixed  the  amount,  it  was  held 
that  plaintiff,  on  proof  of  facts  entitling  her  to  a  cancellation  of 
the  agreement,  could  move  for  alimony  without  opening  the  judg- 
ment of  divorce,  and  was  not  required  to  restore  what  she  had  re- 
ceived under  the  agreement,  as  a  condition  of  obtaining  relief. 
Oalusha  v.  Oalusha,  138  IST.  Y.  272,  52  St.  Eep.  359.  Agreement 
for  separation  and  maintenance  held  binding  as  to  support  of  wife 
after  divorce.  Oalusha  v.  Galusha,  116  JST.  Y.  635 ;  ClarTc  v.  Fos- 
dicJc,  118  ]^.  Y.  7.  It  is  settled  in  this  State  that  an  agreement  on 
the  part  of  husband  and  wife  to  live  apart  is  not  void  on  the 
ground  of  public  policy.    Duryea  v.  Bliven,  122  N.  Y.  567. 

Where  a  foreign  judgment  of  divorce  awards  the  custody  of  a 
child  to  the  mother,  but  makes  no  allowance  for  its  support  and 
maintenance,  it  will  be  presumed  the  wife's  claim  for  such  allow- 
ance was  decided  adversely  to  her,  and  such  judgment  is  a  bar  to 
an  action  brought  in  this  State  for  such  an  allowance.  Rich  v. 
Rich,  88  Hun,-  566,  34  Supp.  854,  68  St.  Eep.  823.  The  juris- 
diction, of  the  courts  of  another  State  to  render  a  judgment  for 
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costs  and  alimony  in  an  action  for  divorce,  may  be  inquired  into  by 
the  courts  of  this  State ;  as  to  alimony  and  costs  it  is  a  proceeding 
in  personam.  Rigney  v.  Bigney,  127  ~E.  Y.  408,  reversing  53 
Hun,  457. 

On  motion  to  open  judgment  by  default  against  defendant,  it 
appeared  defendant  was  ill  when  she  received  information  that 
a  postponement  had  been  refused  for  more  than  that  day,  because 
the  physician's  certificate  which  was  relied  on  for  postponement 
was  not  verified.  The  physician  was  not  able  to  procure  a  notary 
public,  and  sent  another  certificate  to  the  attorneys,  stating  his 
reasons  for  not  verifying  it,  but  such  letter  and  certificate  did  not 
reach  the  attorney's  office  until  the  next  day,  and  after  default 
had  been  taken;  held,  error  not  to  open  the  default.  Henderson 
v.  Henderson,  83  App.  Div.  449,  82  Supp.  444. 

Plaintiff  died,  having  obtained  a  judgment  of  absolute  divorce; 
held,  that  defendant  could  not  after  death  of  plaintiff  be  heard 
on  a  motion  to  set  aside  a  judgment  on  the  ground  that  it  was 
improperly  obtained,  but  would  be  left  to  an  action  against  the 
heirs  and  representatives  of  the  deceased  plaintiff,  including 
grantees  of  his  real  estate  since  the  judgment.  Groh  v.  Oroh,  35 
Misc.  854,  71  Supp.  985. 

On  an  application  by  defendant  against  whom  a  divorce  had 
been  granted,  for  a  modification  of  the  decree,  so  as  to  permit 
him  to  marry  again  under  the  statute,  notice  of  the  application 
to  plaintiff  in  the  divorce  suit  is  not  necessary,  since  she  is  not 
affected  by  the  granting  of  the  order  and  her  rights  and  interests 
are  not  affected  by  the  modified  decree,  although  the  question  of 
alimony  was  reversed  by  the  original  judgment,  and  remains  to 
be  passed  upon.     Matter  of  Salmon,  34  Misc.  251,  69  Supp.  215. 

A  judgment  entered  at  Special  Term  annulling  a  judgment 
in  which  the  marriage  of  plaintiff  to  defendant  was  declared  void, 
was  affirmed  in  Everett  v.  Everett,  89  App.  Div.  619,  85  Supp. 
922,  since  it  in  effect  merely  vacated  the  previous  judgment  and 
left  the  wife,  respondent,  at  liberty  to  set  up  her  defence  to  the 
original  action.  Reversed,  180  IST.  T.  452,  the  court  holding, 
among  other  things,  that  the  judgment  rendered  swept  away  the 
former  judgment  and  determines  the  validity  of  the  marriage  the 
former  judgment  had  annulled. 

Upon  application  by  husband  for  modification  of  the  terms  of 
the  judgment  of  divorce,  the  right  to  make  it  not  having  been 
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reserved  in  the  decree,  but  resting  upon  chapter  742  of  the  Laws 
of  1900,  amending  §  1759,  the  court  will  not  pass  upon  the  con- 
stitutionality of  the  amendment  on  appeal  from  an  order  of  refer- 
ence to  take  proof  of  the  present  circumstances  of  the  parties,  it 
being  interlocutory.  lAvingston  v.  Livingston,  65  App.  Div.  242, 
72  Supp.  487. 

This  was  upon  an  interlocutory  order.  The  question  again 
arose  in  the  same  action  upon  report  of  the  referee  in  modifying 
final  judgment.  74  App.  Div.  261,  77  Supp.  476,  where  it  was 
held  that  chapter  742  of  the  Laws  of  1900,  amending  §  1759, 
authorizing  the  court  after  the  entry  of  the  final  judgment  of 
divorce  in  favor  of  a  wife,  to  annul,  vary  or  modify  the  provisions 
of  the  judgment  with  respect  to  the  education  and  maintenance  of 
the  children  and  the  support  of  the  plaintiff,  is  unconstitutional 
so  far  as  it  applies  to  a  judgment  which  reserved  no  power  in  the 
court  to  vary  its  provisions  in  respect  to  payment  of  alimony  and 
which  was  entered  prior  to  the  amendment,  at  a  time  when  the 
statutes  in  force  did  not  permit  such  a  modification  of  the  judg- 
ment. Such  a  judgment  constitutes  property  belonging  to  the 
wife,  which  is  protected  by  the  Constitution  and  of  which  neither 
the  Legislature  nor  the  court  can  deprive  her.  Affirmed,  173  N. 
Y.  377,  holding  that  the  final  judgment  directing  a  defendant  to 
pay  a  certain  sum  for  plaintiff's  support  and  for  the  education 
and  maintenance  of  her  children,  creates  and  invests  substan- 
tial property  rights  of  which  plaintiff  cannot  be  deprived  without 
due  process  of  law,  and  that  the  statute  (chapter  742,  Laws  1900) 
is  unconstitutional  in  so  far  as  it  attempts  to  confer  a  power 
upon  the  court  to  annul  and  vary  final  and  valid  judgments  ren- 
dered before  the  enactment  of  the  statute. 

The  fraud  or  accident  which  will  authorize  interference  with 
judgments  must  be  unmixed  with  negligence  on  the  part  of  the 
moving  party.  The  proof  must  be  clear  and  satisfactory  to 
induce  the  court  to  interfere  with  a  regular  judgment  alleged 
to  have  been  fraudulently  obtained;  it  is  not  sufficient  merely  to 
raise  a  suspicion  or  to  show  constructive  fraud,  but  there  must 
be  proof  of  actual  fraud ;  so  held  on  application  to  vacate  judgment 
for  divorce  on  the  ground  of  adultery.  Jones  v.  Jones,  71  Hun, 
519,  54  St.  Kep.  885,  24  Supp.  1031. 

Where  it  clearly  appears  that  a  decree  has  been  obtained  by 
collusion,  it  is  the  duty  of  the  court  to  set  it  aside.     Mclntyre  v. 
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Mclrdyre,  9  Misc.  252,  61  St.  Eep.  75,  30  Supp,  200.  Where 
judgment  by  default  was  taken  against  defendant  against  her 
motion  to  postpone,  it  was  held  on  the  facts  that  defendant  was 
entitled  to  have  the  default  opened,  notmthstanding  plaintiff's 
re-marriage,  but  that  the  decree  should  be  allowed  to  stand  for 
the  protection  of  his  second  wife,  and  that  cohabitation  with  her 
should  not  be  treated  as  adulterous  for  the  purposes  of  the 
action.  Scripture  v.  Scripture,  70  Hun,  432,  54  St.  Eep.  53,  24 
Supp.  301. 

A  judgment  for  divorce  may  be  set  aside  upon  the  ground  that 
it  was  procured  through  fraud  and  imposition  upon  motion;  an 
action  is  not  necessary.  Megarge  v.  Megarge,  2  Week.  Dig.  352. 
But  it  will  not  be  opened  for  irregularity  where  defendant  has 
been  guilty  of  laches  which  are  not  excused.  The  motion  should 
be  made  within  a  year.  Schmidt  v.  Schmidt,  1  Week.  Dig.  124. 
And  where  plaintiff  has  married  an  innocent  person  the  court, 
on  opening  the  default,  will  allow  the  judgment  to  stand  until 
the  final  determination  of  the  action.  Von  Bhade  v.  Von  Rhade, 
2  T.  &  C.  491.  A  collusive  divorce,  on  the  strength  of  which  the 
plaintiff  has  married  an  innocent  third  person,  defendant  having, 
in  pursuance  of  the  collusive  agreement,  procured  a  judgment  in 
another  court,  will  not  be  set  aside  and  the  second  marriagei 
thereby  invalidated,  without  the  most  cogent  proof  of  a  right  to 
defend.  Crocker  v.  Crocker,  1  Buff.  Super.  Ct.  257.  It  is  only 
where  such  relief  is  applied  for,  in  the  manner  provided  by  stat-^ 
ute,  by  one  of  the  parties  to  the  marriage,  claimed  to  be  unlawful 
on  account  of  the  existence  of  a  former  husband  or  wife  of  one  of 
them,  that  the  statute  allows  such  marriage  to  be  adjudged  void. 
An€nymous,  2  T.  &  0.  558. 

In  Bedding  v.  Redding,  39  St.  Rep.  800,  the  court  declined  to 
set  aside  a  decree  upon  conflicting  evidence.  Where  the  defend- 
ant's appearance  and  answer  have  been  stricken  out  for  contempt 
in  disobeying  an  order  for  the  payment  of  alimony,  the  court  has 
no  power  to  set  aside  the  judgment  and  grant  the  defendant 
leave  to  answer  upon  the  application  of  the  third  party,  with  whom 
the  adultery  is  alleged  to  have  been  committed.  Quigley  v.  Quig- 
ley,  45  Hun,  23. 
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ARTICLE  XVII. 

EEMAKRIAGE,  WHEN  ALLO'WED. 

§   1761.   Marriage  after  divorce  for  adultery,  \o()(). 

Laws  iSfg,  chap.  321,  §  4^.  When  marriage  allowed  after  divorce,  1069. 

§   1761.    Marriage  after  divorce  for  adultery. 

Where  a  marriage  is  dissolved,  as  prescribed  in  this  article,  the  plaintiff  may 
marry  again,  during  the  lifetime  of  the  defendant;  but  a  defendant,  adjudged 
to  be  guilty  of  adultery,  shall  not  marry  again,  until  the  death  of  the  plaintiff. 
But  this  section  does  not  prevent  the  remarriage  of  the  parties  to  the  action. 

Chapter  452  of  the  Laws  of  1897  amended  chapter  321,  Laws 
l18Y9,  by  omitting  therefrom  the  words  "  that  the  complainant  has 
remarried."     The  statute  now  reads : 

§  49.  Whenever  a  marriage  has  been  or  shall  be  dissolved  pursuant  to  the 
provisions  of  this  article  the  complainant  may  marry  again  during  the  life- 
time of  the  defendant,  but  no  defendant  convicted  of  adultery  shall  marry 
again  until  the  death  of  the  complainant,  unless  the  court  in  which  the  judg- 
ment of  divorce  was  rendered  shall  in  that  respect  modify  such  judgment, 
which  modification  shall  only  be  made  upon  satisfactory  proof  that  five  years 
have  elapsed  since  the  decree  of  divorce  was  rendered;  and  that  the  conduct 
of  the  defendant  since  the  dissolution  of  said  marriage  has  been  uniformly 


The  new  Code  did  not  repeal  the  act  of  1879,  chapter  321, 
§  49,  allowing  a  party  divorced  on  the  ground  of  his  own  adultery 
from  applying,  under  certain  circumstances,  for  liberty  to  remarry. 
Teck  V.  Feck,  60  How.  206.  See  Braclcer  v.  Brasher,  3  Law 
Bull.  52.  Leave  to  remarry  will  not  be  refused  merely  because 
the  man  has  continued  to  cohabit  with  the  alleged  paramour  with 
whom  he  had  been  living  under  a  void  marriage.  Greene's  Case, 
8  Abb.  N.  C.  450.  A  marriage  contracted  during  the  lifetime 
of  a  former  husband  or  wife  is  not  to  be  considered  valid  for 
any  other  purpose  concerning  property  than  that  of  preserving 
the  inheritance  of  the  offspring  from  the  competent  parent 
Spicer  V.  Spicer,  16  Abb.  (N.  S.)  112.  Where  a  marriage  was 
sought  to  be  affected  by  the  date  of  a  decree,  it  will  be  consid- 
ered as  having  been  entered  at  the  opening  of  the  court  in  the 
morning,  as  the  law  will  not  inquire  into  fractions  of  a  day  except 
in  cases  of  necessity.  Merriam  v.  WalcoU,  61  How.  377.  Sec- 
ond marriage  by  one  against  whom,  for  his  adultery,  a  decree 
of  divorce  has  been  obtained,  held  void,  though  the  ceremony 
was  performed  in  another  State,  the  parties  going  from  this  State 
for  the  purpose.  Marshall  v.  Marshall,  2  Hun,  238 ;  Thorpe  v. 
Thorpe,  47  Super.   Ct.   80.     But  these  cases  were  overruled  in 
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Yan  Vooris  v.  Brintnall,  86  N.  Y.  18,  reversing  23  Hun,  260,  and 
the  rule  laid  down  that  the  validity  of  a  marriage  contract  must 
be  determined  by  the  lavt^  of  the  State  where  it  was  entered  into; 
if  valid  there  it  is  to  be  recognized  as  such  in  the  courts  of  this 
State  unless  contrary  to  the  prohibitions  of  natural  law,  or  the 
express  prohibition  of  a  statute.  The  case  of  Thorpe  v.  Thorpe, 
47  Super.  Ct.  80,  supra,  was  reversed  in  Thorpe  v.  Thorpe,  90 
'E.  Y.  602,  and  Van  Vooris  v.  Brintnall,  86  N.  Y.  18,  supra,  fol- 
lowed, and  it  was  held  that  a  marriage,  if  valid  under  the  laws  of 
the  State  where  it  was  contracted,  is  valid  here,  and  every  right 
and  privilege  growing  out  of  the  relation  so  established  attaches  to 
each  party  thereto.  Both  the  latter  cases  are  approved  in  Moore 
V.  Hegeman,  92  IST.  Y.  521 ;  and  86  IST.  Y.  18,  supra,  is  followed 
in  People  v.  Chase,  28  Hun,  310.  See  Estate  of  Stach,  10  St. 
Eep.  690. 

In  Pettit  v.  Pettit,  45  Misc.  157,  it  is  said,  on  the  authority 
of  the  foregoing  eases,  that  the  decisions  in  this  State  are  con- 
clusive that  this  section  forbidding  the  guilty  party  to  a  divorce 
action  to  marry  during  the  life  of  the  innocent  party,  is  ineffectual 
to  affect  the  validity  of  such  marriage  contracted  in  another  State. 
Eeversed,  105  App.  Div.  312,  93  Supp.  1001.  Leave  should 
not  be  granted  to  marry  again  except  on  full  disclosure  and  satis- 
factory proof.     Waas  v.  Waas,  5  Law  Bui.  59. 

ACTION  FOE  SEPAEATION. 

The  following  articles  consider  only  the  matters  provided  for 
by  §§  1762  to  1767,  and  do  not  include  consideration  of  the  pro- 
visions of  §§  1768  to  1774,  which  provisions  are  applicable  to  two 
or  more  matrimonial  actions;  hence,  very  many  important  pro- 
visions relative  to  actions  for  a  divorce  a  mensw  et  thoro  are  not 
treated  under  the  articles,  but  will  be  found  under  the  Code  pro- 
visions applicable  to  all  matrimonial  actions  (§§  1768-1774). 

AETICLE  XVIII. 

FOB,  WHAT  CAUSES  AND  IN  WHAT  CASES   ACTION  FOB 
SEPARATION  MAINTAINED. 

Sudd  z.  Jurisdiction,  1071. 

§  1762.  For  what  causes  action  may  be  maintained,  1071. 

§  1763.  Id.;  in  what  cases,  ro7i. 
Subd.  2.   Cruel  and  inhuman  treatment,  1073. 
Subd.  3.  Abandonment  and  failure  to  support,  1078. 
Subd.  4.    Condonation,  1081. 
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Sub.  1.     Jurisdiction.     §§  1762,  1763. 

§   1762.    For  irhat  causes  action  may  be  maintained. 

In  either  of  the  cases  specified  in  the  next  section,  an  action  may  be  main- 
tained, by  a  husband  or  wife,  against  the  other  party  to  the  marriage,  to  pro- 
cure a  judgment,  separating  the  parties  from  bed  and  board,  forever,  or  for  a 
limited  time,  for  either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the  defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the  plaintiff,  as  may 
render  it  unsafe  and  improper  for  the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defendant  to 
provide  for  her. 

§   1763.    Id.;  in  what  cases. 

Such  an  action  may  be  maintained  in  either  of  the  following  cases : 

1.  Where  both  parties  are  residents  of  the  State  when  the  action  is 
commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the  plaintiff  is  a 
resident  thereof,  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  married  without  the  State,  have  become 
residents  of  the  State,  and  have  continued  to  be  residents  thereof  at  least  one 
year;  and  the  plaintiff  is  such  a  resident,  when  the  action  is  commenced. 

The  court  has  no  power  to  decree  a  divorce  a  mensa  ei  ihoro, 
except  in  the  special  cases  provided  for  by  statute,  and  the  facts 
must  be  affirmatively  established.  Palmer  v.  Paihner,  1  Paige, 
276.  The  statute  relating  to  limited  divorces  is,  in  the  main,  a 
re-enactment  of  the  statute  of  1843.  It  is,  therefore,  to  be  inter- 
preted by  that  act  The  court  can  only  give  judgment  as  author- 
ized by  the  statute;  its  general  jurisdiction  cannot  be  invoked 
therein.  Davis  v.  Da/vis,  75  N.  T.  221;  Atwaier  v.  Atwoier,  53 
Barb.  621. 

It  is  said  in  Wallcer  v.  Walker,  155  N.  Y.  77,  the  courts  of  this 
State  have  no  common-law  jurisdiction  over  the  subject  of  divorce, 
their  authority  being  confined  to  the  exercise  of  such  express  and 
incidental  power  as  is  conferred  upon  them  by  statute,  citing 
Erhenhrach  v.  ErTcenlrach,  96  IST.  Y.  463 ;  Washburn  v.  Catlin, 
97  :NT.  Y.  623. 

The  Supreme  Court  has  no  inherent  power  to  grant  divorces 
or  decrees  of  separation  and  can  exercise  only  such  authority  on 
that  subject  as  is  conferred  by  the  Legislature.  Wood  v.  Wood, 
61  App.  Div.  96,  70  Supp.  72.  Citing  Davis  v.  Davis,  75  N.^  Y. 
22,1;  Erhenhrach  v.  ErTcenhrach,  96  N.  Y.  463;  also  citing  Oriffin 
V.  GriiJin,  47  N.  Y.  134;  Higgins  v.  Sharp,  164  N.  Y.  4,  to  the 
point  that  in  actions  to  annul  a  marriage,  the  rule  is  otherwise, 
for  in  those  cases  the  court  has  inherent  jurisdiction.     As  to  what 
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is  necessary  to  constitute  residence  in  this  State,  for  the  purpose 
of  maintaining  an  action,  see  Brmkley  v.  Brinkley,  50  N.  T.  184. 
Where  the  marriage  took  place  without  the  State,  an  action  for 
separation  cannot  he  maintained,  under  §  1763,  unless  the  parties 
have  been  residents  of  the  State  for  at  least  one  year  and  the 
plaintiff  is  such  a  resident  at  the  time  the  action  is  commenced. 
Bamsden  v.  Bamisden,  28  Hun,  285,  affirmed,  91  N.  Y.  281. 

Where  a  husband,  having  failed  to  obtain  a  divorce,  went  to- 
another  State  to  seek  the  aid  of  its  courts  for  such  purpose,  an 
action  for  separation  commenced  by  the  wife  thereafter,  was 
properly  brought  in  the  court  of  the  original  domicile.  Woolworth 
V.  Woolworth,  115  App.  Div.  405,  100  Supp.  865. 

Where  both  parties  are  residents  of  the  State  when  the  action 
is  commenced,  an  action  for  separation  may  be  maintained  with- 
out reference  to  the  length  of  the  residence  of  either,  or  the  place 
of  marriage.  Bierstaidt  v.  Bierstadt,  29  App.  Div.  210,  51  Supp. 
862. 

Within  the  meaning  of  the  Code,  §  1763,  prescribing  when  an 
action  for  separation  between  husband  and  wife  may  be  main- 
tained, the  place  of  which  the  parties  are  residents  is  that  of  the 
permanent  abode,  and  the  word  is  used  as  synonymous  with 
inhabitance  or  domicile  and  as  distinguished  from  the  place  of 
their  temporary  residence.  A  court  has  no  extra-territorial  juris- 
diction, and  a  person  not  domiciled  in  the  State  or  country  cannot 
be  charged  in  personam  by  its  adjudication  unless  he  is  personally 
served  with  notice  or  process  within  it  or  voluntarily  submits 
himself  to  the  jurisdiction  of  the  court  by  appearing  in  some 
manner  in  the  action  or  proceeding.  De  Meli  v.  De  Meli,  120 
N.  Y.  485.  Where  parties  married  in  Pennsylvania  and  resided 
there,  and  husband  subsequently  came  to  !N^ew  York,  but  wife 
refused  to  follow  him ;  held,  that  the  residence  of  the  husband  in 
ITew  York  did  not  confer  jurisdiction,  in  an  action  for  separation, 
on  our  courts.     Toosey  v.  Toosey,  14  Daly,  537. 

The  several  subdivisions  of  §  1762  are  alternative  in  their  pro- 
visions, and  the  several  causes  prescribed  by  them  for  which  a 
separation  may  be  decreed  are  independent  in  their  character. 
Where  it  appeared  from  the  evidence  that  defendant  made  false 
charges  of  adultery  against  plaintiff  and  persistent  efforts  to 
entrap  her  into  a  confession  of  guilt,  and  that  generally  by  his 
course  of  conduct  she  was  kept  in  ill-health  and  had  attempted 
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to  commit  suicide,  a  case  was  made  out  for  separation  under  subd. 
2,  §  1Y62,  Fowler  v.  Fowler,  33  St.  Eep.  746,  19  Civ.  Pro.  E. 
282. 

The  residence  spoken  of  in  §  1763  of  the  Code  is  an  actual 
residence  of  the  wife,  which  is  presumed  to  follow  that  of  the 
husband.  Both  parties  must  be  residents  of  the  State  to  entitle 
either  of  them  to  maintain  an  action  for  separation.  Hewes 
V.  Hewes,  40  St.  Eep.  680.  Where  a  wife  left  her  husband, 
who  resided  in  Kentucky,  and  went  to  reside  in  New  York, 
which  had  been  her  residence  previous  to  her  marriage,  and  an 
action  was  commenced  by  the  husband  in  Kentucky  to  procure  a 
divorce  on  the  ground  of  abandonment,  in  which  the  wife  was  not 
personally  served  with  process  and  did  not  appear  in  the  suit  so  as 
to  give  the  judgment  binding  force  in  New  York,  it  was  held  the 
judgment  was  wholly  inoperative  in  this  State,  and  did  not  con- 
stitute a  bar  to  her  right  to  maintain  an  action  for  a  separation 
against  her  husband  in  New  York,  in  case  he  appeared  in  an  action 
brought  thereafter  in  that  State.  Atherton  v.  Atlierton,  82  Hun, 
179,  affirmed  155  K  Y.  129,  and  followed  165  N.  Y.  555; 
reversed,  181  U.  S.  155,  where  it  was  held  that  the  Kentucky  court 
obtained  jurisdiction  to  make  the  decree  granting  a  divorce  on  the 
the  ground  of  abandonment,  and  that  such  decree  was  binding  on 
plaintiff  and  a  bar  to  the  action  in  this  State.  (See  Foreign 
Divorces,  article  XI,  subdivision  5.) 

Sub.  2.     Cruel  and  Inhuman  Treatment. 

The  cruelty  which  entitles  the  injured  party  to  a  decree  of 
separation  is  that  kind  of  conduct  which  endangers  the  life  or 
health  of  the  complainant  and  renders  cohabitation  unsafe. 
Perry  v.  Perry,  2  Paige,  501.  As  to  what  cruelty  and  violence 
are  necessary  in  suit  brought  by  husband,  see  Perry  v.  Perry,  2 
Barb.  Ch.  311.  There  must  be  ill-treatment  and  personal  injury, 
or  a  reasonable  apprehension  of  personal  injury.  Cruelty  is 
where  there  is  unkind  treatment  accompanied  by  words  of  menace 
creating  a  reasonable  apprehension  of  bodily  injury.  Whispell 
V.  Whispell,  4  Barb.  217 ;  Mason  v.  Mamn,  1  Edw.  278.  There 
must  be  actual  violence,  or  a  reasonable  apprehension  of  bodily 
injury.  Wounded  susceptibilities,  occasional  outbursts  of  pas- 
sion or  gross  abuse  are  not  enough.  Menaces  are  enough,  if  they 
justify  a  belief  in  their  seriousness  so  as  to  jeopardize  health. 
Actions,  Vol.  1  —  68 
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Davis  V.  Dams,  1  Hun,  444.  Mental  suffering  without  bodily 
injury  does  not  constitute  cruel  and  inhuman  treatment.  Paisley 
V.  Paisley,  2  Law  Bull.  6.  But  actual  personal  violence  is  not 
necessary.  Bihin  v.  Bihin,  17  Abb.  19 ;  Conhlin  v.  Conklin,  17 
Abb.  20,  n.  A  threat  not  giving  rise  to  an  apprehension  of  per- 
sonal injury  is  not  legal  cruelty.  The  communication  of  a 
venereal  disease  will  only  constitute  legal  cruelty  when  knowingly 
or  wilfully  communicated,  and  proof  of  such  fact  requires  strong 
and  conclusive  evidence.  Wheeler  v.  Wheeler,  17  Abb.  N.  C. 
231. 

Divorce  may  be  granted  where  threats  of  violence  such  as  to 
induce  reasonable  apprehension  of  bodily  harm,  and  charges  of 
infidelity  in  bad  faith,  in  aggravation  of  threatened  violence,  are 
made  against  a  wife;  but  not  where  the  charges  are  made  in  good 
faith  on  reasonable  grounds,  and  the  threats  proceed  from  fits  of 
passion,  and  are  used  to  emphasize  the  charges,  but  without 
intent  to  inflict  bodily  injury.  It  is  not  cruelty  for  a  husband, 
having  reason  to  suspect  his  wife  of  infidelity,  to  charge  her  with 
it;  but  personal  violence  is  not  justifiable.  Kennedy  v.  Eenrwdy, 
73  K  Y.  369 ;  De  Meli  v.  De  Meli,  5  Civ.  Pro.  K.  306.  See  s.  c, 
below,  47  Super.  Ct.  347.  Where  the  alleged  cruel  treatment 
was  the  result  of  a  discovery  of  the  wife's  adultery,  a  limited 
divorce  will  not  be  decreed.     Doe  v.  Doe,  23  Hun,  19. 

The  evidejice  to  sustain  an  action  for  separation  on  the  ground 
of  cruel  and  inhuman  treatment  is  considered  in  Worthingham  v. 
Worthinffhaon,  7  Alb.  L.  J.  415.  The  social  position  of  the  par- 
ties may  make  a  difference  in  the  treatment  due  from  the  hus- 
band to  the  wife,  in  the  way  of  providing  for  the  mode  of  life, 
but  not  in  the  obligation  of  kindness.  Aumanm.  v.  Aumann,  3 
Law  Bull.  17.  A  husband's  refusal  to  permit  a  wife  to  attend  a 
church  of  which  she  is  a  member  is  not  ground  for  separation. 
Lawrence  v.  Lamrrence,  3  Paige,  267.  Occasional  and  even  fre- 
quent intoxication  is  of  itself  not  sufficient  ground  for  separation, 
nor  do  occasional  sallies  of  passion  amount  to  legal  cruelty,  so 
long  as  they  do  not  threaten  bodily  harm.  Mason  v.  Mason, 
1  Edw.  278 ;  Wheeler  v.  Wheeler,  17  Abb.  N.  C.  231.  The  act 
of  the  husband  in  angrily  expelling  his  wife  from  home,  on  the 
ground  of  her  unfaithfulness,  held,  not  sufficient  ground  for  grant- 
ing a  limited  divorce.  Barlow  v.  Barlow,  2  Abb.  (N.  S.)  259. 
Compare  Doivies  v.  Davies,  55  Barb.  130.     Demeanor  calculated 
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to  provoke  annoyance,  discontent  and  disgust  is  alone  not  suffi- 
cient to  authorize  judgment  of  separation,  especially  where  such 
conduct  was  practiced  by  both  parties.  Conklin  v.  Conhlin,  17 
Abb.  20,  n. ;  Klein  v.  Klein,  42  How.  166.  A  single  instance  of 
cruelty  is  said  not  to  be  sufficient  cause  to  authorize  the  court  to 
interfere,  although  vague  charges  of  ill-treatment  are  also  made 
against  the  husband.  Solomon  v.  Solomon,  28  How.  218.  Con- 
tra, UMmmm  v..  Vhlmawn,  17  Abb.  N.  C.  236.  The  word 
"  unsafe,"  as  used  in  the  statute,  has  reference  to  bodily  personal 
injury  or  violence,  as  distinguished  from  mental  sujffering  or 
wounded  sensibilities.  Walton  v.  Wailton,  32  Barb.  203.  Refusal 
to  allow  wife  to  name  child  is  not  cruel  treatment.  Appleby  v. 
Applehy,  2  McCarty,  422.  It  must  be  a  strong  case  to  authorize 
a  limited  divorce  of  husband  from  wife,  as  in  such  case  the  wife 
has  no  claim  on  the  husband  for  support.  Palmer  v.  Palmer,  1 
Paige,  276.  See  Perry  v.  Perry,  1  Barb.  Ch.  516.  It  is  said  in 
Van  Veghten  v.  Van  Veghten,  4  Johns.  Ch.  501,  that  limited 
divorces  are  to  be  very  cautiously  granted.  Dismissal  of  an  action 
for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment was  held  proper  on  the  evidence  in  Burke  v.  Burhe,  75  Hun, 
412,  56  St.  Rep.  763,  27  Supp.  67;  and  in  Ta/ylor  v.  Taylor,  74 
Hun,  639,  26  Supp.  246,  the  complaint  was  dismissed  in  an  action 
on  the  ground  of  cruel  and  inhuman  treatment,  on  the  ground 
that  the  conduct  complained  of  had  been  justified  by  plaintiff's 
conduct  and  that  plaintiff  had  condoned  a  portion  of  the  acts 
charged. 

In  UJdmamm.  v.  Uhlmamn,  17  Abb.  N.  C.  236,  will  be  found  an 
elaborate  opinion  by  Dwight,  referee,  which  holds  cruelty  suffi- 
cient to  obtain  decree  of  separation  to  be  a  wrongful  act  or  omis- 
sion by  one  of  the  parties  inconsistent  with  the  discharge  of  the 
duties  of  married  life,  and  defining  it  as  either  an  act  causing  or 
threatening  injury  to  life,  limb  or  health,  or  words  threatening 
indignity  or  inflicting  pain,  and  that  a  single  act  of  a  sufficiently 
aggravated  character  may  suffice.  The  report  of  the  referee  was 
confirmed.  The  same  case  also  holds  that  privity  of  the  wife  with 
a  conspiracy  to  induce  the  husband  to  commit  adultery  or  to  place 
him  in  equivocal  relations  with  a  woman  not  his  wife,  so  as  to 
bring  an  action  for  divorce  upon  the  evidence  thus  obtained,  con- 
stitutes cruelty  sufficient  to  enable  him  to  maintain  his  action 
for  separation.     Attention  is  called  to  footnote  17  Abb.  N.  C.  237, 
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supra.  Bobbins  v.  Bobbins,  holding  that  a  husband  is  not  guilty 
of  connivance  who  leads  his  wife  to  believe  he  will  be  away  from 
home  at  night  and  then  surprises  her  in  bed  with  another  man. 

But  meanness,  disagreeable  conduct  or  the  use  of  vile  lan- 
guage affords  no  ground  for  a  separation;  the  conduct  of  the 
husband  must  be  such  as  to  render  it  unsafe  or  improper  for  the 
wife  to  continue  to  live  with  him.  McBride  v.  McBride,  31  St. 
Eep.  631 ;  s.  c,  9  Supp.  827.  See  s.  c,  5  Supp.  388,  on  former 
appeal.  However,  cruel  and  inhuman  treatment  does  not  neces- 
sarily imply  such  treatment  as  places  a  wife  in  physical  fear  of  her 
husband.  Charges  against  the  wife  of  unchaste  conduct  made  by 
the  husband  against  the  wife  in  the  presence  of  their  children  is 
such  cruel  and  inhuman  treatment  as  renders  it  improper  for  her 
to  live  with  him  and  justifies  the  court  in  decreeing  a  separation. 
Lutz  V.  Lutz,  31  St.  Eep.  718. 

Where  the  husband  laid  violent  hands  on  his  wife,  led  her  to 
the  door,  threatened  to  knock  her  dovsra  and  struck  at  her  twice, 
and  on  another  occasion  when  she  fell  to  the  floor  from  sickness, 
said,  "  It  is  a  pity  you  ever  got  up,"  and  again,  "  I  will  be  glad 
when  you  draw  your  last  breath,"  frequently  calling  her  oppro- 
brious names  and  accused  her  of  infidelity,  naming  various  men 
with  whom  he  charged  her  with  having  improper  intercourse; 
held,  the  facts  justified  a  finding  of  cruel  and  inhuman  treatment. 
Waltermire  v.  Waltennire,  110  E".  Y.  183.  A  husband  is  not 
bound  to  keep  under  his  roof  a  wife,  no  matter  what  her  conduct 
may  be,  nor  is  he  bound  to  leave  his  house  or  submit  to  her  con- 
duct.    Bose  V.  Bose,  22  St,  Eep.  526. 

In  Fowler  v.  Fowler,  11  Supp.  419,  it  is  held  that  a  false  charge 
of  adultery  made  by  the  husband  to  several  persons,  a  statement 
that  he  had  discovered  the  wife  in  the  act  and  had  a  written 
statement  from  her  paramour,  the  fact  that  he  made  persistent 
efforts  to  trap  her  into  a  confession  of  guilt  and  that  the  effect  of 
this  treatment  was  to  twice  bring  plaintiff  to  a  condition  of  ner- 
vous prostration,  when  she  attempted  to  take  her  own  life,  justified 
a  decree  for  separation.  Section  1758  has  no  application  to  an 
action  brought  for  cruel  and  inhuman  treatment.  Cox  v.  Cox,  23 
St.  Eep.  691. 

False  and  repeated  accusations  of  unchastity  addressed  without 
reasonable  cause  by  husband  to  his  wife  constitute  cruel  and  in- 
human treatment  sufficient  to  justify  a  judgment  of  separation. 
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Acts  of  cnielty  eommitted  by  a  husband  toward  his  wife  after 
condonation  of  prior  acts  revive  the  condoned  offenses.  Straus  v. 
Straus,  67  Hun,  491,  50  St.  Rep.  845,  22  Supp.  567. 

It  seems  that  the  conduct  of  a  husband  impugning  the  chastity 
of  his  wife  in  presence  of  his  children  and  others,  is  cruel  and 
inhuman  treatment,  in  itself  entitling  her  to  a  decree  for  a  separa- 
tion.   Smith  V.  Smith,  92  App.  Div.  442,  87  Supp.  137. 

In  Armstrong  v.  Armstrong,  45  Misc.  260,  92  Supp.  165,  an 
action  brought  by  husband  to  secure  divorce  from  his  wife,  in 
■which  the  wife  sought  a  judgment  of  separation,  the  jury  found 
that  the  wife  committed  adultery  with  the  co-respondent  by  pro- 
curement and  connivance  of  the  husband;  and  that  plaintiff  was 
not  entitled  to  a  decree  of  divorce,  but  defendant  was  entitled  to  a 
decree  of  separation  on  the  ground  of  cruelty  and  inhuman 
treatment. 

Causing  the  wife  to  be  committed  to  an  insane  asylum  with 
cause  and  in  good  faith,  affords  no  ground  for  an  action  of  separa- 
tion to  be  maintained  by  her.  Kuster  v.  Kuster,  37  Misc.  136,  74 
Supp.  853. 

It  does  not  afford  ground  for  a  decree  of  separation  at  the  ex- 
pense of  the  husband  that  his  wife  had  been  in  tlie  practice  of 
forging  his  name,  as  well  as  that  of  others,  to  notes  which  she 
negotiated,  and  that  she  pledged  his  credit  for  supplies  for  her- 
self and  household,  in  addition  to  receiving  an  allowance  sufficient 
therefor,  made  to  her  by  him.  Weaver  v.  Weaver,  74  App.  Div. 
591,  77  Supp.  568,  affirmed  without  opinion,  178  N.  Y.  621. 

Complaint  for  limited  divorce  which  alleges  that  defendant 
beat  plaintiff,  that  he  had  absented  himself  from  home  and  failed 
to  furnish  her  with  the  necessaries  of  life,  that  his  whole  course 
of  conduct  had  been  so  brutal  as  to  undermine  her  health  is  suffi- 
cient.   Itzkowitz  V.  Itzhowitz,  33  App.  Div.  244,  53  Supp.  356. 

Angry,  contumelious  and  degrading  reproaches  by  a  husband, 
made  continuously,  maliciously  and  without  provocation,  may 
constitute  cruel  and  inhuman  treatment  which  will  justify  a  decree 
of  separation.    Fitzpairich  v.  Fitzpatrick,  21  Misc.  378,  47  Supp. 

737. 

Drunkenness  alone  is  not  a  sufficient  basis  for  an  action  for 
separation,  but  where  there  is  proof  that  the  husband  was  in  the 
three  years  next  succeeding  his  marriage  an  inmate  of  four  dif- 
ferent institutions  for  the  cure  of  drunkenness  and  during  the 
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greater  part  of  the  time  he  lived  with  his  wife  he  was  in  a  state 
of  intoxication  and  on  three  different  occasions  he  struck  her,  the 
court  is  justified  in  decreeing  a  separation.  Kissam  v.  Kissam, 
21  App.  Div.  142,  47  Supp.  270. 

Cruel  and  inhuman  treatment  does  not  necessarily  imply  such 
treatment  as  places  a  wife  in  physical  fear  of  her  hushand.  The 
conduct  of  the  husband  may  produce  such  mental  agony  in  the 
wife  as  to  be  even  more  cruel  and  inhuman  than  if  mere  physical 
pain  had  been  inflicted,  and  where  the  conduct  of  the  husband 
was  of  such  a  character  it  justified  the  court  in  freeing  her  from 
the  necessity  of  submission  to  such  treatment.  Cruelty  of  a  hus- 
band to  his  wife  which  has  been  condoned,  will  be  revived  by  sub- 
sequent acts  of  cruelty  which  of  themselves  will  not  be  sufficient  to 
justify  a  separation ;  the  condonation  of  the  prior  offence  is  always 
subject  to  the  condition  that  the  husband  shall  thereafter  treat  the 
wife  with  conjugal  kindness.  Atherton  v.  Atherton,  82  Hun,  179, 
affirmed,  155  N.  Y.  129,  reversed,  181  U.  S.  155. 

Where  husband  and  wife  are  separated  under  an  agreement  by 
which  he  was  to  pay  a  specified  sum  per  month  for  her  support, 
and  there  was  abundant  evidence  of  cruelty  on  his  part,  it  was 
held  that  when  the  husband  refused  to  continue  payments  on 
pretext  of  a  release  by  mistake  for  a  receipt,  the  wife  might  main- 
tain an  action  for  a  limited  divorce  without  offering  to  return  to 
her  husband.     Schleifer  v.  Schleifer,  47  St.  Rep.  417,  19  Supp. 

973. 

Sub.  3.    Abandonment  and  Failure  to  Support. 

The  term  "  abandonment "  as  used  in  the  law  of  divorce,  con- 
templates the  voluntary  separation  of  one  party  from  the  other 
without  justification  and  with  the  intention  of  not  returning. 
A  decree  of  separation  predicated  upon  abandonment  should  not 
be  granted  except  upon  very  satisfactory  proof  of  the  fact.  Where 
a  husband  asks  for  a  decree  of  separation  upon  the  ground  of 
abandonment  and  it  is  refused,  the  court  cannot  pass  upon  or  con- 
sider the  question  of  the  custody  of  the  children.  Sinnon  v.  Simon, 
6  App.  Div.  469,  39  Supp.  573,  affirmed,  159  K  Y.  549.  To 
constitute  abandonment,  the  cessation  of  cohabitation  must  be 
without  the  consent  of  the  other  party,  and  with  the  intention  not 
to  resume  it.  An  alternative  tender  by  the  wife,  either  of  separa- 
tion with  support  or  of  cohabitation  with  an  independent  provision, 
is  not  such  an  offer  of  reconciliation  that  its  rejection  will  convict 
the  husband  of  abandonment.     Dignan  v.  Dignom,  17  Misc.  268. 
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To  justify  a  decree  for  divorce  a  mensa.  et  ihoro,  there  must  be 
both  an   abandonment  and  a  refusal  or  neglect  to  support  the 
wife.     Ahrenfeldt  v.  AJirenfeldt,  Hoff.  Ch.  4Y.     That  the  hus- 
band declines  to  reside  with  his  wife  in  the  same  house  with  her 
father  is  no  abandonment,  if  he  oflPer  her  a  support  and  a  home, 
which  she  declines  to  accept.     Appleby  v.  Appleby,  2  MeCarty, 
422.    Where  a  wife,  in  pursuance  of  an  agreement  for  separation, 
and  for  a  consideration  paid  by  the  husband  and  accepted  by  her, 
has  voluntarily  left  and  lived  apart  from  him,  and  neither  offers 
to  return  nor  to  restore  the  consideration  named,  she  cannot  have 
a  limited  divorce  on  the  ground  of  abandonment  and  refusal  to 
support  her.     Desborough  v.  Desborough,  29  Hun,  592.     In  an 
action  by  a  wife  for  a  limited  divorce,  it  appeared  she  left  her 
husband    without    sufficient    cause,    yet    she    returned   upon    his 
promise  to  take  her  back  and  provide  for  her  properly,  and  he 
failed  so  to  do.     Meld,  she  was  entitled  to  a  decree  in  her  favor. 
Wcmdell  v.    Wandell,  Abb.   Dig.   1884,  page   111.     To  justify 
a  limited  divorce  on  the  ground  of  abandonment,  the  evidence 
must  show  a  settled  and  determined  purpose  in  the  husband  to 
withdraw  from  the  wife  permanently  his  society  and  protection, 
and  to  withhold  from  her  the  means  necessary  for  her  support. 
Ruchman  v.  Buckman,  58  How.  278.     Abandonment  and  refusal 
or  neglect  to  provide  for  the  wife  are  both  necessary  as  grounds 
for  limited  divorce.    Atwater  v.  Atvxuter,  53  Barb.  621.     To  con- 
stitute an  abandonment  as  a  ground  for  judicial  separation,  there 
must  be  a  final  departure  with  the  intention  not  to  return,  with- 
out  sufficient  reason   therefor,    and  without  the  consent  of  the 
other  party;   the   test  is  the   intent   at  the  time  of   departure, 
for  if  the  desertion  be  complete  a  subsequent  offer  to  return  will 
not  avail;  the  circumstances  and  manner  of  departure  may  be 
considered  to  show  intent.     Uhlmaim  v.  Uhlmann,  17  Abb.  N".  C. 
273. 

Where  a  husband  ceases  living  with  his  wife  and  expresses  a 
fixed  determination  not  to  resume  living  with  her,  and  there  is 
absence  of  her  consent  to  such  separation,  and  of  conduct  on  her 
part  justifying  the  husband's  withdrawal,  there  is  an  abandonment 
of  the  wife  by  the  husband  within  the  meaning  of  subd.  3,  §  1762, 
notwithstanding  the  husband  continues  to  provide  for  the  wife's 
support,  and  she  may  maintain  an  action  against  him  for  separa- 
tion from  bed  and  board.    A  husband  who  refuses  to  live  with  his 
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wife,  although  he  supports  her,  is  guilty  of  deserting  her.     Clear- 
man  V.  Cleairman,  15  Civ.  Pro.  E.  313. 

The  term  desertion  as  used  in  the  law  of  divorce  contemplates 
a  voluntary  separation  of  one  party  from  the  other  without  justi- 
fication, with  the  intention  of  not  returning.  Upon  a  wife's  offer 
to  return  unconditionally,  the  husband  was  held  upon  the  facts  of 
the  case  to  be  without  legal  excuse,  upon  refusing  to  receive  her. 
Williams  v.  Williams,  130  N.  Y.  193,  41  St.  Kep.  280.  An 
unconditional  offer  by  the  wife  to  return  to  her  husband's  bed 
and  board  was  refused  by  him,  and  both  before  and  after  that 
time  he  refused  to  contribute  to  her  support,  held,  that  the  facts 
constituted  both  abandonment  and  neglect  or  refusal  to  support 
within  §  1762,  and  justified  a  decree  of  separation.  Gilbert  v. 
Gilbert,  5  Misc.  555,  26  Supp.  30,  distinguishing  Galusha  v. 
Galusha,  138  IST.  Y.  272. 

Plaintiff  and  defendant  entered  into  an  ante-nuptial  agreement 
by  which  the  woman  released  the  man  from  all  claims  or  demands 
for  her  support  or  that  of  her  child.  The  parties  did  not  at  the 
time  expect  to  have  a  common  home,  but  to  continue  living  sep- 
arately. Held,  that  the  wife  could  not  after  marriage  maintain  an 
action  for  separation  on  the  ground  of  abandonment  until  some 
effort  was  made  on  her  part  to  require  her  husband  to  live  with 
her.     Dennison  v.  Dennison,  52  Misc.  37,  102  Supp.  621. 

It  was  further  held  that  such  an  agreement  was  void  as  against 
public  policy. 

A  wife  who  went  to  a  foreign  State  and  there  procured  a  divorce 
at  the  suggestion  of  her  husband,  though  the  divorce  proved  in- 
valid, was  held  not  to  have  voluntarily  left  her  husband,  and  not 
to  live  apart  from  him  without  cause.  People  ex  rel.  Elder  v. 
Elder,  98  App.  Div.  244,  90  Supp.  703. 

Where  parties  who  were  married  under  a  belief  that  the  wife's 
first  husband,  who  had  been  absent  five  years,  was  dead,  agree, 
upon  learning  of  his  subsequent  death,  to  continue  to  live  together 
in  the  marriage  relation  and  do  so  continue  for  a  number  of  years, 
a  valid,  though  non-ceremonial,  marriage  is  established  which  en- 
titles the  wife  to  maintain  an  action  for  separation  on  the  ground 
of  abandonment.  Taylor  v.  Taylor,  25  Misc.  566,  55  Supp.  1052, 
28  Civ.  Pro.  323,  affirmed,  68  App.  Div.  6638,  74  Supp.  1148. 

A  husband  who  drives  his  wife  from  his  home  merely  because 
she  will  not  promise  not  to  go  near  her  parents  is  guilty  of  legal 
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abandonment.  Gloster  v.  Oloster/2S  App.  Div.  336,  48  Supp. 
160. 

Where  husband  and  wife  are  living  apart  under  a  separation 
agreement  which  contains  a  provision  for  the  wife's  support,  a 
counsel  fee  and  alimony  should  not  be  allowed  in  an  action  for 
limited  divorce  on  the  ground  of  abandonment,  as  such  an  action 
cannot  be  maintained  where  the  separation  is  with  the  wife's  con- 
sent.   Powers  V.  Powers,  33  App.  Div.  126,  53  Supp.  346. 

Proof  of  disagreement  between  husband  and  wife  and  of  their 
living  apart,  apparently  with  the  consent  and  approval  of  the 
wife,  was  held  insufficient  to  justify  a  limited  divorce  on  the 
ground  of  abandonment.  Adams  v.  Adwms,  49  St.  Eep.  641,  20 
Supp.  Y65.  Where  a  husband  agreed  to  live  with  his  wife  only 
on  condition  she  would  never  again  see  her  mother,  it  was  held 
that  it  was  an  abandonment  on  the  part  of  the  husband,  and  his 
expressed  willingness  to  live  with  his  wife  on  the  condition  named 
was  no  answer  to  a  suit  for  separation.  Williams  v.  Williams,  17 
Civ.  Pro.  E.  297;  s.  c,  6  Supp.  645,  25  St.  Eep.  183. 

Sub.  4.     Condonation. 

Former  injuries  are  revived  so  as  to  entitle  to  separation  for 
slighter  misconduct,  than  would  constitute  an  original  ground  for 
separation.  Burr  v.  Burr,  10  Paige,  20,  affirmed,  7  Hill,  207; 
Whispell  V.  WJiispell,  4  Barb.  217.  An  offer  to  return  and  cohabit 
made  under  an  order  of  the  court,  or  which  is  not  accepted,  or 
made  upon  conditions  not  accepted,  is  no  condonation  of  hus- 
band's cruelty  and  abandonment.    Betz  v.  Betz,  19  Abb.  90. 

Evidence  of  cruelty  which  has  been  subsequently  given,  is 
admissible  in  an  action  for  separation  for  subsequent  cruelty  as 
showing  the  character  of  the  subsequent  acts,  and  that  they  arose 
from  a  permanent  mode  of  acting.  Cohabitation  is  not  of  itself 
condonation  of  previous  acts  of  cruelty.  Doe  v.  Doe,  5  Supp. 
514;  s.  c,  24  St.  Eep.  364,  52  Hun,  405.  It  is  also  held  in  Cox 
V.  Cox,  5  Supp.  367,  that  sexual  intercourse  is  not  a  condonation 
of  antecedent  acts  of  cruelty,  but  only  evidence  on  that  issue, 
s.  c,  23  St.  Eep.  691. 

AETICLE  XIX. 

PLEADINGS  AND  TKIAL. 

Subd.  I.    Complaint,  1082. 

§  1764.  Requisites  of  complaint,  1082. 
Subd.  2.   Answer,  1086. 
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§  1765.  Defendant  may  set  Up  plaintiff' s  misconduct,  xo86. 
Subd.  3.    Trial,  1087. 
Subd.  4.  Evidence,  1088. 

Sub.  1.    Complaint,    §  1764. 

§  1764.   Requisites  of  complaint. 

The  complaint  in  such  an  action  must  specify  particularly  the  nature  and 
circumstances  of  the  defendant's  misconduct,  and  must  set  forth  the  time  and 
place  of  each  act  complained  of,  with  reasonable  certainty. 

Where  a  complaint  demands  judgment  of  separation  from  bed 
and  board,  forever  without  any  demand  for  relief  generally,  or 
for  any  other  relief,  and  where,  on  demurrer,  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  judgment  demanded,  the  complaint 
cannot  be  made  more  definite  and  certain.  'WoMon  v.  ^(dton, 
20  How.  347.  Where  the  allegations  in  the  complaint  charged 
the  defendant  with  scandalous,  licentious  and  indecent  conduct 
with  other  women  than  the  plaintiff,  it  was  held  such  allegations 
might  be  stricken  out  as  immaterial.  Klein  v.  Klein,  42  How. 
166.  It  is  proper  to  allege  acts  of  misconduct  and  violence  by 
the  wife  toward  his  children,  visitors  and  servants.  Ferry  v. 
Perry,  1  Barb.  Ch.  516.  A  cause  of  action  for  a  limited  divorce 
could  not,  before  the  Code  of  Civil  Procedure,  be  joined  with  a 
cause  of  action  for  divorce  a  vinculo.  Johnson  v.  Johnson,  6 
Johns.  Ch.  163 ;  Mcintosh  v.  Mcintosh,  12  How.  289 ;  Henry  v. 
Henry,  17  Abb.  411.  Acts  of  cruelty,  committed  after  the  com- 
mencement of  the  suit,  may  be  set  up  by  sufficient  supplemental 
complaint     Cornwall  v.  Cornwall,  30  Hun,  573. 

A  wife  who  brought  an  action  to  obtain  a  separation  from  her 
husband  was  allowed  to  serve  a  supplemental  complaint,  alleging 
acts  of  cruelty  and  inhuman  treatment  subsequent  to  the  com- 
mencement of  the  action.  Such  acts  were  held  as  not  necessarily 
constituting  a  new  and  independent  cause  of  action,  but  in  aid  of 
the  cause  of  action  stated  in  the  original  complaint.  It  seems  that 
the  plaintiff  in  an  action  brought  to  procure  absolute  divorce  will 
not  be  permitted  to  serve  a  supplemental  complaint  setting  up  an 
act  of  adultery  committed  after  the  commencement  of  the  action. 
Smith  V.  Smith,  99  App.  Div.  283,  90  Supp.  927. 

Allegations  of  fraud  and  deceit  in  a  complaint  for  limited 
divorce  are  material  on  the  question  of  defendant's  improper  con- 
duct and  alimony,  and  do  not  make  the  complaint  demurrable  as 
stating  more  than  one  cause  of  action.  Hodecker  v.  HodecJcer,  20 
Misc.  641,  46  Supp.  1073,  affirmed,  25  App.  Div.  632,  50  Supp. 
1128. 
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Charges  of  adultery  on  the  part  of  defendant  have  no  place  in 
a  complaint  which  prays  for  a  separation,  and  will  be  stricken  out 
on  motion.    Allen  v.  Allen,  19  Wkly.  Dig.  219. 

Complaint  for  Cruelty. 

SIiPREME  COURT  — Ulster  County. 


ANNA  P.  BEEEAN 

agst. 

RUDOLPH  K.  BEREAN. 


The  complaint  of  the  plaiatiff  respectfully  shows  to  this  court : 

First.  That  on  the  15th  day  of  October,  1903,  at  the  town  of 
Denning,  in  the  county  of  Ulster,  and  State  of  New  York,  she  was 
married  to  the  defendant. 

Second.  That  both  the  plaintiff  and  defendant  were  at  the  com- 
mencement of  this  action,  and  still  are,  actual  inhabitants  of  this 
State. 

Third.  That  since  the  said  marriage  the  defendant  has  treated 
the  plaintiff  in  a  cruel  and  inhuman  manner,  and  his  conduct  has 
been  such  as  to  render  it  improper  and  unsafe  for  her  to  cohabit 
with  him,  and  since  the  year  1903  he  has  repeatedly  committed  acts 
of  cruelty  and  violence  upon  the  plaintiff  and  her  children,  and  in 
particular  as  follows,  viz. : 

1.  In  or  about  the  month  of  November,  1903,  at  Treadwell's  Hall, 
and  at  her  place  of  residence,  in  said  town  of  Denning,  the  defend- 
ant, without  cause  or  provocation,  falsely  accused  the  plaintiff  of 
soliciting  the  attention  of  men  in  an  improper,  lascivious,  and  im- 
chaste  manner. 

2.  In  or  about  the  month  of  March,  1903,  when  plaintiff  met  de- 
fendant on  her  return  from  a  visit  to  relatives  in  the  city  of  Albany, 
ISr.  Y.,  the  defendant,  without  cause  oi"  provocation,  falsely  accused 
the  plaintiff  of  sleeping  with  different  men  while  on  said  visit. 

3.  In  or  about  the  winter  of  1904  and  1905,  the  defendant,  with- 
out cause  or  provocation,  falsely  accused  the  plaintiff  of  carnal 
intimacy  with  Charles  Wilson,  who  is  a  relative  of  plaintiff. 

4.  In  or  about  the  month  of  November,  1904,  at  the  village  of 
"Walden,  in  the  county  of  Orange,  the  defendant,  without  cause  or 
provocation,  ordered  and  compelled  the  plaintiff  to  leave  his  resi- 
dence, so  that  the  plaintiff  had  to  take  Julia  Berean,  the  daughter 
of  the  parties  hereto,  then  aged  about  one  year,  from  the  residence 
of  the  defendant  to  the  residence  of  Mrs.  Peter  S.  Brown,  a  widow, 
and  the  mother  of  the  plaintiff,  where  the  plaintiff  was  compelled  to 
remain  for  about  three  weeks,  when  she  was  induced  to  return  to  the 
defendant's  residence  with  her  said  child,  upon  promise  of  the  de- 
fendant to  treat  her  in  a  better  and  kindly  manner. 

6.  On  the  11th  day  of  May,  1904,  at  Denning,  aforesaid,  the 
defendant,  without  cause  or  provocation,  violently  assaulted  the 
plaintiff,  and  threatened  to  kill  her. 
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6.  In  the  summer  of  1904,  at  Denning,  aforesaid,  the  defendant 
without  cause  or  provocation,  profanely  cursed  and  swore  at  the 
plaintiff,  and  he  used  vulgar  and  obscene  language  to  the  plaintifE. 

7.  In  the  summer  of  1905,  at  Denning,  aforesaid,  the  defendant, 
without  cause  or  provocation,  assaulted  the  plaintifE  and  called  the 

plaintiff  a ,  and  at  another  time  in  the  same  summer,  and  at 

the  same  place,  the  defendant  called  the  plaintiff  a . 

8.  In  the  summer  of  1906,  at  Denning,  aforesaid,  the  defendant, 
without  cause  or  provocation,  threatened  the  plaintiff  that  the  defend- 
ant would  kill  the  plaintiff,  even  if  he  knew  that  he  would  be  hanged 
for  it. 

9.  On  the  39th  day  of  October,  1906,  at  Denning,  aforesaid,  the 
defendant,  without  cause  or  provocation,  asked  a  young  woman,  em- 
ployed to  do  housework  at  the  residence  of  the  defendant,  if  she 
thought  that  the  plaintiff  would  put  poison  in  the  food  of  the 
defendant. 

10.  That  the  defendant,  without  cause  or  provocation,  has  ordered 
and  directed  the  plaintiff  to  leave  his  house  many  times,  in  each  and 
every  year,  for  the  past  ten  years,  and  that  he  has,  on  divers  occa- 
sions, within  the  time  aforesaid,  at  Walden  aforesaid,  without  cause 
or  provocation,  forbidden  the  plaintiff  to  enter  his  store  at  Walden, 
]Sr.  Y.,  and  the  defendant  has  threatened  to  break  the  plaintiff's  neck 
if  she  entered  his  store,  and  he  informed  the  plaintiff,  at  Walden 
aforesaid,  in  the  month  of  July,  1906,  that  he  had  directed  an  em- 
ployee in  said  store  to  remove  the  plaintiff  therefrom  by  force  if  she 
entered  said  store;  that  the  defendant  has  at  Walden  aforesaid,  and 
within  the  times  aforesaid,  repeatedly  cursed  and  swore  at  the  plain- 
tiff, and  has  repeatedly  informed  the  plaintiff  that  he  "  hated  the 
sight"  of  her,  and  that  he  and  the  plaintiff  could  never  continue  to 
live  together;  that  his  entire  course  of  conduct  toward  the  plaintiff, 
with  rare  intervals,  has  been  for  a  long  period  uniformly  brutal, 
abusive,  profane  and  obscene,  he  being  constantly  applying  abusive 
epithets  to  her,  of  threatening  her  with  violence  and  of  striking  and 
attempting  to  strike  her,  and  it  has  become  entirely  unsafe  for  her 
to  live  with  him. 

Fourth.  That  since  the  marriage  of  the  parties  hereto  the  plain- 
tiff has  given  birth  to  the  following  children,  who  are  now  living 
with  the  plaintiff,  and  who  are  the  issue  of  said  marriage,  viz. :  Julia 
Berean,  a  daughter,  aged  three  years;  Clarence  Berean,  a  son,  aged' 
two  years;  and  Benjamin  H.  Berean,  a  son,  aged  one  year;  and  the 
plaintiff  alleges  that  the  defendant  is  an  unfit  and  improper  person  to 
have  the  care,  custody,  training  and  education  of  said  children;  that, 
as  the  plaintiff  is  informed  and  believes,  the  defendant  owns  real 
estate  at  Denning  aforesaid,  of  the  value  of  $15,000,  and  personal 
estate  at  said  place  of  the  value  of  $20,000.  Wherefore  the  plaintiff 
demands  Judgment  for  a  separation  from  the  bed  and  board  of  the 
defendant,  and  that  the  custody  of  said  children  be  awarded  to  the 
plaintiff,  and  that  a  reasonable  provision  for  the  Support  of  the  plain- 
tiff and  her  children  be  made  out  of  the  property  of  the  defendant, 
and  for  costs  of  this  action. 

W.  E.  PITZSIMMONS, 

Attorney  for  Plaintiff. 
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Complaint  for  Abandonment,  Asking  Custody  of  CMld. 

SUPREME  COURT. 


MAY  WILLIAMS 

agst. 

CORNELIUS  WILLIAMS. 


U30  N.  Y.  193. 


The  plaintiff  complaining  of  the  defendant  avers: 

1.  That  on  or  about  the  3d  day  of  June,  1900,  the  plaintiff  and 
defendant  were  married  at  the  city  of  New  York. 

2.  That  the  plaintiff  is  an  inhabitant  of  the  city  and  county  of 
New  York  and  that  the  defendant  resides  at  St.  Paul,  in  the  State  of 
Minnesota,  but  is  at  present  sojourning  in  the  State  of  New  York. 

3.  That  in  or  about  the  month  of  August,  1903,  the  defendant 
abandoned  the  plaintiff  and  refused  m  permit  her  to  return  to  him, 
and  still  does  so  refuse. 

4.  That  but  one  child  was  born  to  the  plaintiff  and  defendant. 

5.  That  said  child  is  a  boy  and  was  born  on  the  5th  day  of  April, 

1902,  and  has  always  resided  with  the  plaintiff  herein  and  does  still 
so  reside. 

6.  That  after  the  date  of  the  abandonment  aforesaid,  August, 

1903,  and  to  and  including  the  month  of  February,  1905,  the  defend- 
ant contributed  toward  the  maintenance  of  the  child  of  the  parties 
hereto,  but  since  said  date  has  contributed  nothing  toward  the  sup- 
port of  the  said  child. 

7.  That  since  the  date  of  the  abandonment  aforesaid,  August, 
1903,  the  defendant  has  utterly  neglected  and  refused  to  provide  for 
the  plaintiff. 

Wherefore  the  plaintiff  prays  for  a  judgment  separating  the  parties 
hereto  from  bed  and  board  forever,  and  that  the  defendant  may  be 
compelled  to  provide  suitably  for  the  education  and  maintenance  of 
the  child  of  the  marriage  aforesaid,  and  for  the  support  of  the  plain- 
tiff, and  that  the  custody  of  the  child  aforesaid  may  be  awarded  to  the 
plaintiff,  and  for  such  other  and  further  relief  as  the  plaintiff  may 
be  entitled  to  in  the  premises,  together  with  the  costs  of  this  action. 

ELLIOTT  &  S.  SIDNEY  SMITH, 

Plaintiff's  Attorneys. 

Complaint  by  Husband  for  Abandonment. 

SUPREME  COURT  —  Dutchess  County. 


EDWARD  N.  WALTERMIEE 

agst. 

MARIA   WALTERMIEE. 


MIO  N.  Y.  183. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
I.     That  said  plaintiff  was  married  to  said  defendant  on  the  20th 
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day  of  July,  1864,  and  that  said  plaintiff  and  defendant  were  on  said 
date,  and  still  are,  residents  of  this  State. 

II.  That  the  issue  of  said  marriage  of  the  plaintiff  and  defendant 
are  two  sons,  who  are  of  full  age. 

III.  That  although  the  said  plaintiff  has  always  conducted  himself 
towards  the  said  defendant  as  a  faithful  and  loving  husband,  the 
said  defendant  disregarded  her  duties  as  a  wife,  and  on  the  20th  day 
of  September,  1882,  at  which  time  said  plaintiff  was  seventy  years 
old  and  in  feeble  condition  of  health  and  entirely  alone  and  without 
just  cause  or  provocation,  left  and  has  been  ever  since  willfully  absent 
from  said  plaintiff's  bed  and  board  although  said  plaintiff  has 
repeatedly  requested  said  defendant  to  return. 

Wherefore  the  said  plaintiff  asks  the  judgment  of  this  court  that  a 
decree  of  separation  may  be  made  by  this  court  ordering,  directing 
and  decreeing  that  said  plaintiff  and  defendant  live  separate  and 
apart  forever,  besides  the  costs  of  this  action. 

HENEY  W.  GILBEET, 

Plaintiff's  Attorney. 

Sub.  2.     Answer.     §  1765, 

§   1765.  Defendant  may  set  up  plaintiff's  miscondact. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of  the  plaintiff; 
and  if  that  defence  is  established  to  the  satisfaction  of  the  court,  the  defendant 
is  entitled  to  judgment. 

In  a  suit  for  divorce  a  mensa  et  thoro,  an  answer  averring  that 
at  the  time  of  the  marriage  "  the  plaintiff  was  a  married  woman, 
the  wife  of  one  A.,  then  living,  from  whom  she  had  never  been 
divorced,  which  facts  were  unknown  to  the  defendant,"  is  suffi- 
cient; it  need  not  negative  the  exceptions  in  the  statute.  Clark 
V.  Clark,  5  Hun,  340.  Recrimination  or  condonement  must  be 
set  up  by  defendant  in  his  answer.  Roe  v.  Roe,  14  Hun,  612. 
Plaintiff's  misconduct,  sufficient  to  entitle  defendant  to  relief,  is 
a  complete  defense.  Palmer  v.  Palmer,  1  Sheld.  89.  As  is  plain- 
tiff's adultery.    Doe  v.  Roe,  23  Hun,  19. 

The  defendant  may  deny  the  misconduct  charged,  and  set  forth 
misconduct  on  the  part  of  the  plaintiff.  Hopper  v.  Hopper,  11 
Paige,  46.  It  was  formally  held  that  adultery  could  not  be  set 
up  as  a  defence  to  an  action  for  cruelty.  Henry  v.  Henry,  17 
Abb.  411 ;  Mcintosh  v.  Mcintosh,  12  How.  289.  But  the  riile  is 
otherwise  under  §  1770,  as  amended  in  1881,  which  see,  and  cases 
cited,  as  to  counterclaim  and  affirmative  defences.  See,  also, 
Crow  V.  Crow,  7  Civ.  Pro.  Eep.  423 ;  Doe  v.  Doe,  23  Hun,  19. 
It  seems  voluntary  cohabitation  will  bar  a  suit  for  a  limited  di- 
vorce on  the  ground  of  cruelty.  Davies  v.  Da/vies,  55  Barb.  130. 
But  there  is  no  statutory  provision  as  to  delay  in  bringing  suit  for 
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separation  though  a  long  delay  might,  in  peculiar  cases,  lead  to  its 
dismissal.    Burr  v.  Burr,  20  Paige,  20,  affirmed,  7  Hill,  207. 

Tlie  defence  in  an  action  brought  by  a  wife  for  a  separation 
under  §  1765,  rests  upon  justification  by  reason  of  the  wife's  im- 
proper conduct,  whicb  though  adultery  is  not  established,  may 
entitle  the  husband  to  a  judgment  in  his  favor.  Deisler  v.  Deisler, 
59  App.  Div.  207,  69  Supp.  326. 

A  reply  in  an  action  for  divorce  which  impeaches  a  previous 
divorce  set  up  in  the  answer  as  void  for  collusion  and  want  of 
jurisdiction  is  not  so  obviously  insufficient  as  to  authorize  the 
granting  of  judgment  thereon  as  frivolous.  Lloyd  v.  Ballamtine, 
20  Misc.  141,  45  Supp.  809. 

Sub.  3.    Trial. 

The  provisions  of  the  Code  and  of  the  prior  statutes  relating 
to  the  trial  of  issues  in  a  matrimonial  action,  refer  to  actions 
brought  for  the  annulment  of  a  marriage,  or  for  an  absolute  di- 
vorce, and  do  not  apply  to  an  action  for  separation,  and  a  party  is 
not  entitled  as  a  matter  of  right,  to  have  the  issues  of  fact  in  an 
action  for  a  separation  tried  by  jury,  although  the  validity  of  the 
marriage  is  involved.  Packard  v.  Pochard,  88  App.  Div.  339,  84 
Supp.  1090. 

A  preference  given  by  subd.  13  to  §  791  of  the  Code  to  actions 
for  divorce  does  not  apply  to  an  action  for  separation,  holding 
that  the  distinction  between  actions  for  divorce  and  actions  for 
separation  is  preserved  consistently  in  the  Code  showing  that  the 
ancient  distinction  between  divorce  a  vinculo  and  divorces  a  mensa 
et  thoro  was  kept  in  mind.  The  words  "  separation  from  bed  and 
board "  are  the  substantial  equivalent  of  the  ancient  divorce  a 
mensa  et  thoro  sometimes  designated  a  limited  divorce  in  contra- 
distinction from  divorce  a  vinculo,  otherwise  denominated  an  abso- 
lute divorce.  Seligman  v.  Seligman,  52  App.  Div.  9,  100  Supp. 
770. 

"Where  the  issues  are  sent  to  a  referee  to  hear  and  determine, 
judgment  on  the  report,  dismissing  the  complaint,  cannot  be  en- 
tered without  application  to  the  court.  Lewellyn  v.  Lewellyn, 
1  Law  Bull.  35.  A  final  decree  of  divorce,  a  mensa  et  thoro,  is 
not  made  except  the  facts  appear  before  the  court  on  actual  proof, 
otherwise  a  divorce  might  be  procured  by  collusion;  it  will  not 
be  made  merely  upon  taking  the  bill  as  confessed.     Barry  v. 
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Barry,  Hopk.  118 ;  Palmer  v.  Palmer,  1  Paige,  276.  In  an  action 
where  the  plaintiff  fails  to  prove  the  cruelty  alleged,  and  the 
referee  finds,  under  the  pleadings,  that  a  former  husband  of  the 
plaintiff  was  living  at  the  time  of  her  marriage  with  defendant, 
this  is  not  sufficient  ground  to  declare  the  last  marriage  void. 
Linden  v.  Linden,  36  Barb.  61.  A  decree  of  limited  divorce  may 
be  made  where  the  vdfe  fails  to  establish  her  complaint,  and  the 
husband  proves  cruel  and  inhuman  treatment  on  her  part. 
McNwrmra  v.  McNama/ra,  9  Abb.  18. 

Sub.  4.     Evidence. 

In  an  action  for  a  limited  divorce  evidence  that  plaintiff's 
mother  made  communications  to  defendant  as  to  the  conduct  of 
plaintiff  with  other  men,  which  he  communicated  to  her,  is  com- 
petent as  showing  great  provocation  for  the  use  of  violent  language, 
and  to  disprove  a  charge  that  defendant  separated  plaintiff  from 
her  mother.  Woodriclc  v.  Woodrick,  141  IST.  Y.  457,  366  'N.  E. 
Kep.  395,  57  St.  Rep.  634;  Kennedy  v.  Kennedy,  73  E".  Y.  369. 

In  Murray  v.  Murray,  41  St.  Rep.  428,  16  Supp.  363,  it  was 
held  that  the  use  of  vile  and  indecent  language  by  a  husband  to 
his  wife,  making  serious  accusations  of  marital  misconduct,  threat- 
ening personal ,  injury,  would  authorize  a  decree  of  separation, 
but  that  the  proof  of  facts  was  insufficient.  It  seems  that  in  a 
wife's  action  for  separation  for  cruel  and  inhuman  treatment  she 
may  show  abuse  of  their  daughter  by  the  defendant  in  plaintiff's 
presence  and  against  her  protest.  Taylor  v.  Taylor,  74  Hun,  638,, 
26  Supp.  246. 

Defendant's  declaration  to  plaintiff,  then  his  young  bride,  on 
the  second  night  after  the  marriage,  that  he  did  not  love  her,  that 
he  made  a  mistake  in  marrying  her,  considered  as  an  act  of  cruelty 
and  the  beginning  of  a  course  of  treatment,  destined  to  destroy 
the  happiness  and  to  undermine  her  health,  held,  not  a  privileged 
communication,  but  admissible  when  testified  to  by  the  plaintiff, 
not  as  a  declaration  of  the  fact  declared,  but  as  a  fact  in  itself 
contributing  to  constitute  plaintiff's  cause  of  action  for  a  limited 
divorce,  for  the  conduct  of  the  defendant,  rendering  it  unsafe  and 
improper  for  her  to  live  vdth  him.  Fowler  v.  Fowler,  33  St.  Rep. 
746,  19  Civ.  Pro.  R.  282,  11  Supp.  419. 

Pending  an  action  for  a  separation,  the  court  declared  defendant 
an  habitual  drunkard  and  appointed  a  committee  who  was  allowed 
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to  come  in  and  assist  defendant  in  his  defence;  held,  that  this  was 
no  reason  why  the  action  for  separation  should  be  stayed.  Oregg 
V.  Oregg,  48  Hun,  451 ;  s.  c,  17  St.  Eep.  966.  Evidence  in  an 
action  for  separation  because  of  an  assault  by  the  son,  claimed  to 
have  been  incited  by  the  husband,  upon  plaintiff,  was  held  insuf- 
ficient to  justify  a  decree  in  McCahill  v.  McGahill,  71  Hun,  221, 
54  St.  Rep.  759.  In  an  action  for  limited  divorce  on  the  ground 
of  cruelty,  where  the  trial  judge  found  for  plaintiff,  it  was  held 
that  the  evidence  being  conflicting,  the  judgment  should  stand, 
Van  Brunt,  P.  J.,  dissenting.  Buchi  v.  Buchi,  85  Hun,  619,  66 
St.  Eep.  432,  32  Supp.  1028,  affirmed,  155  JST.  Y.  653.  In 
O'Keefe  v.  O'Keefe,  34  St.  Eep.  493,  11  Supp.  628,  a  finding  for 
defendant  in  a  suit  for  separation  on  the  ground  of  cruel  and  in- 
human treatment  was  sustained  on  consideration  by  the  court  of 
conflicting  evidence.  Where  the  testimony  of  plaintiff  in  an  action 
for  separation  established  cruel  and  inhuman  treatment,  the  fact 
that  her  evidence  was  denied  on  all  material  points  by  defendant, 
is  not  sufficient  to  impeach  the  findings  of  the  trial  court.  Bolen 
V.  Bolen,  6  Supp.  164.  Where  there  has  been  a  forgiveness  of 
previous  acts  of  cruelty,  sufficient  to  bar  an  action,  proof  of  such 
previous  cruelty  is  competent  on  the  trial  of  an  action  for  separa- 
tion for  the  purpose  of  giving  character  to  subsequent  acts  and 
showing  that  they  arose  from  a  settled  purpose  and  not  from  im- 
pulse. Doe  v.  Doe,  52  Hun,  405,  5  Supp.  514.  Where  a  hus- 
band, in  the  presence  of  his  children,  charges  his  wife  with  un- 
chastity,  there  being  no  evidence  to  sustain  the  charge,  the  court 
may  properly  decree  a  limited  divorce,  as  cruel  and  inhuman  treat- 
ment does  not  necessarily  imply  such  treatment  as  places  a  wife 
in  physical  fear  of  her  husband.  Luiz  v.  Lutz,  31  St.  Eep.  718, 
9  Supp.  858. 

The  malicious  making  and  circulating  of  false  charges  against 
the  wife  is  the  proper  subject  of  complaint  and  proof  as  auxiliary 
to  other  matters  alleged  by  her  in  support  of  an  action  for  separa- 
tion founded  upon  cruel  and  inhuman  treatment;  although  such 
accusation  was  made  by  the  defendant  after  plaintiff  left  him,  if 
made  without  any  reasonable  cause,  might  furnish  some  evidence 
bearing  upon  his  feeling  toward  the  plaintiff  and  characterize  his 
treatment  of  her  while  she  remained  with  him.  De  Meli  v.  De 
Meli,  120  K  Y.  485,  31  St.  Eep.  704,  affirming  11  St.  Eep.  291. 
Actions,  Vol.  1  —  69 
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AETIOLE  XX. 

JUDGMENT,  WHAT  TO  CONTAIN  AND  WHEN  REVOKED. 

§  1766.   Support,  maintenance,  etc.,  of  wife  and  children,  1090. 
§1767.   Judgment  for  separation  may  be  revoked,  1090. 

§   1766.    Support,  maintenance,  etc.,  of  xtitB  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may,  in  the  final  judg- 
ment of  separation,  give  such  directions  as  the  nature  and  circumstances  of 
the  case  require.  In  particular,  it  may  compel  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the  marriage,  and 
for  the  support  of  plaintiff  as  justice  requires,  having  regard  to  the  circum- 
stances of  the  respective  parties.  And  the  court  may,  in  such  an  action, 
render  a  judgment,  compelling  the  defendant  to  make  the  provisions  specified 
in  this  section,  where,  under  the  circumstances  of  the  case,  such  a  judgment 
is  proper,  without  rendering  a  judgment  of  separation. 

§   1767.   Judgment  for  separation  may  lie  revoked. 

Upon  the  joint  application  of  the  parties,  accompanied  with  satisfactory 
evidence  of  their  reconciliation,  a  judgment  for  a  separation,  forever,  or  for  a, 
limited  period,  rendered  as  prescribed  in  this  article,  may  be  revoked,  at  any 
time,  by  the  court  which  rendered  it,  subject  to  such  regulations  and  restric- 
tions as  the  court  thinks  fit  to  impose. 

The  provisions  of  §  1774  relative  to  judgment  are  applicable  to 
actions  for  separation,  and  that  section  should  be  followed  and  its 
regulations  strictly  complied  with. 

Judgment  may  be  for  temporary  separation,  where  defendant 
is  very  young  and  he  may  possibly  reform.  Bedell  v.  Bedell,  1 
Johns.  Ch.  604.  Or  a  perpetual  separation  may  be  decreed,  with 
power  to  the  parties  to  come  together,  under  the  sanction  of  the 
court,  whenever  they  should  find  it  to  be  their  mutual  and  volun- 
tary disposition.  The  considerations  which  should  govern  such 
cases  discussed,  Barrere  v.  Barrere,  4  Johns.  Ch.  187.  The  court 
may  make  an  order  for  support  and  maintenance  of  wife  and 
children  whether  separation  is  granted  or  not.  Atwater  v.  At- 
water,  36  How.  431.  But  a  decree  for  maintenance  cannot  be 
made  on  the  ground  the  husband  is  of  intemperate  habits. 
Douglas  v.  Douglas,  5  Hun,  140.  Where  a  separation  is  granted 
at  the  husband's  suit,  there  is  no  power  to  order  him  to  support 
his  wife.  Perry  v.  Perry,  2  Barb.  Ch.  311 ;  Palmer  v.  Palmer,  1 
Paige,  276.  The  licentious  conduct  of  the  wife,  before  the  alleged 
acts  of  cruel  treatment,  will  bar  her  claim  for  maintenance.  Bedell 
V.  Bedell,  1  Johns.  Ch.  604.  After  a  decree  a  mensa  ei  thoro,  the 
courts  will  protect  the  wife  in  the  enjoyment  of  the  fruits  of  her 
industry.  Meehan  v.  Meehan,  2  Barb.  377;  Holmes  v.  Holmes, 
4  Barb.  295.    A  wife  who  voluntarily  separates  from  her  husband, 
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not  charging  him  with  adultery  or  cruelty,  cannot  have  a  support 
from  his  property,  though  it  was  derived  from  her.  Noe  v.  Noe, 
13  Hun,  436.  Where  a  decree  for  divorce  directs  an  allowance 
for  maintenance  of  children,  until  the  further  order  of  the  court, 
an  application  to  pay  the  allowance  should  be  made  by  motion  or 
petition,  not  by  new  bill.  Paff  v.  Paff,  Hopk.  584.  Where  a 
decree  a  mensa  et  thoro  has  been  entered  in  favor  of  a  wife,  with- 
out provision  for  her  maintenance,  she  cannot  have  the  decree 
changed  so  as  to  make  such  provision,  by  showing  that  the  hus- 
band's pecuniary  circumstances  are  such  as  to  make  an  allowance 
proper.    Erhenbrach  v.  Erkeribrack,  63  How.  194. 

This  decision  was  modified  on  appeal  (5  Civ.  Pro.  R,  184), 
and  it  was  held  that  direction  for  payment  for  alimony  by  the 
husband  to  the  wife  cannot  be  made  after  decree  of  separation 
making  no  provision  therefor ;  but  provision  for  the  support  of  the 
children  may  be  so  made,  and  so  modified  was  afiirmed,  96  N".  Y. 
456 ;  and  in  Washhurn  v.  Catlin,  97  IST.  Y.  623,  the  same  rule  is 
reiterated  on  the  authority  of  96  N.  Y.  456,  supra.    In  P.  v.  P., 
24  How.  197,  maintenance  of  the  wife  was  ordered  in  her  hus- 
band's house  and  a  sum  allowed  her,  though  divorce  for  cruelty  was 
denied  on  ground  of  condonation.    The  circumstances  under  which 
a  decree  for  maintenance  may  be  made  must  be  such  as  would,  of 
themselves,  justify  a  decree  for  a  separation ;  but  under  such  cir- 
cumstances a  decree  for  separate  maintenance  may  be  had  even 
though  a  decree  of  separation  may  not  be.     A  decree  for  main- 
tenance, which  directs  that  the  amount  allowed  for  support  should 
be  ascertained  by  reference,  should  be  reviewed  at  General  Term 
by  motion  for  new  trial  and  not  by  appeal.    Douglas  v.  Douglas, 
5  Hun,  140.     In  an  action  for  limited  divorce  the  court,  after  it 
has  denied  the  principal  relief  asked,  on  the  ground  that  the  evi- 
dence failed  to  establish  the  cause  of  action,  has  no  power  to  give 
judgment  awarding  the  custody  of  the  children  of  the  marriage  to 
the  plaintiff  and  making  provision  for  their  maintenance  out  of 
the  property  of  the  husband.     Upon  failure  of  the  .plaintiff  to 
make  out  a  case  for  divorce,  the  defendant  is  entitled  to  judgment 
dismissing  the  complaint.    The  provision  authorizing  maintenance 
only  applies  where  cause  for  divorce  is  made  to  appear  to  the  court. 
It  seems  that  where  husband  and  wife  live  apart,  the  remedy  of 
the  wife  seeking  the  custody  of  the  children  is  by  habeas  corpus. 
Davis  V.  Davis,  75  IST.  Y.  221.     Where,  in  an  action  by  a  husband 
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against  his  wife  for  a  separation,  the  husband  has  judgment,  the 
court  had  no  power  to  order  an  allowance  for  the  support  of  the 
wife.    Waring  v.  Waring,  100  N.  Y.  570. 

An  action  by  a  wife  against  her  husband  for  maintenance  and 
support  simply  is  not  maintainable  under  the  Code  of  Civil  Pro- 
cedure. Section  1766,  authorizing  provision  for  maintenance  and 
support,  applies  only  where  the  action  is  for  separation.  Where, 
therefore,  the  complaint  in  an  action  by  a  wife  against  her  hus- 
band alleged  facts  sufficient  to  sustain  an  action  for  separation, 
but  simply  asked  for  support  and  maintenance,  held,  the  court  had 
no  jurisdiction  to  make  an  order  granting  alimony  or  counsel  fees. 
Bamsden  v.  Ramsden,  91  N.  Y.  281,  affirming  28  Hun,  285.  A 
decree  for  maintenance  is  only  an  incident  to  one  for  separation. 
Buckman  v.  Buchman,  58  How.  278;  Bloodgood  v.  Bloodgood, 
Abb.  Annual,  1884,  page  111.  The  providing  for  maintenance, 
when  separation  is  not  ordered,  is  not  to  be  done  by  appointing  a 
receiver  of  any  portion  of  the  husband's  property  in  the  first 
instance,  but  by  requiring  security  for  the  payment  of  the  allow- 
ance, and  sequestrating  property  only  in  case  of  refusal  to  give 
security,  or  on  default  afterward.  Davis  v.  Davis,  1  Hun,  444. 
See  §  1772,  as  to  the  proper  course  of  procedure  under  present 
Code.  All  the  cases  relating  to  granting  alimony  pendente,  lite, 
and  after  a  judgment  in  divorces  a  vinculo,  as  well  as  a  mensa  et 
thoro,  are  collated  under  §  1769,  for  greater  convenience  and  to 
avoid  repetition. 

In  an  action  for  a  limited  divorce,  the  defendant  after  answer 
served  an  offer  to  allow  judgment  to  be  taken  against  him  for  a 
separation  and  for  a  specified  amount  of  alimony,  the  offer  was 
accepted  and  judgment  entered  thereon  without  application  to  or 
direction  by  the  court,  but  was  afterward  vacated ;  held,  that  such 
judgment  was  in  effect  one  by  consent  and  absolutely  void ;  that 
a  motion  for  a  decree  that  the  amount  of  alimony  paid  by  de- 
fendant under  said  judgment  should  be  regarded  as  in  full  of  all 
alimony  chargeable  to  the  defendant  should  not  be  granted.  Dailey 
V.  Dailey,  9  Misc.  511,  30  Supp.  337.  It  was  held  in  Daggett  v. 
Daggett,  5  Paige,  509,  that  previous  to  a  decree  dissolving  a  mar- 
riage, the  wife  could  not  make  a  valid  agreement  as  to  her  allow- 
ance for  alimony  and  that  same  reasoning  applies  to  an  action  for 
a  separation.  Blott  v.  Rider,  47  How.  90 ;  Sullivan  v.  Sullivan, 
41  Supr.  519 ;  Peugnet  v.  Phelps,  48  Barb.  566 ;  Burr  v.  Burr,  7 
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Hill,  207,  are  also  referred  to  in  Dailey  v.  Dailey,  9  Misc.  514, 
30  Supp.  33T. 

A  judgment  separating  the  parties  as  husband  and  wife  upon 
the  ground  of  cruel  and  inhuman  treatment  by  the  former,  di- 
rected that  he  pay  the  plaintiff  a  sum  equal  to  one-third  of  the 
entire  property  of  the  defendant ;  it  was  held  that  such  a  judgment 
was  not  contemplated  by  §  1766.  Sleeper  v.  Sleeper,  48  St.  Eep. 
41,  65  Hun,  454,  affirmed  without  opinion,  142  N.  Y.  625. 

An  allowance  to  the  wife  for  counsel  fees  or  expenses  of  the 
action  cannot  be  awarded  in  a  final  judgment  of  divorce  or  separa- 
tion under  §§  1766  and  1769,  and  §  1769  does  not  empower  the 
court  to  award  by  either  final  judgment  or  order  before  a  judg- 
ment an  allowance  to  the  wife  for  past  expenses  in  an  action  for 
divorce  or  separation.  Straus  v.  Straus,  67  Hun,  491,  50  St. 
Eep.  845,  22  Supp.  567. 

A  decree  of  separation  is  not  vacated  or  in  any  manner  revoked 
by  the  reconciliation  or  cohabitation  of  the  parties.  This  can  only 
be  done  by  an  order  of  the  court  as  contemplated  by  §  1767. 
Hobby  V.  Hobby,  5  App.  Div.  496.  Subsequent  cohabitation  and 
reconciliation  of  the  parties  does  not  revoke  a  decree  of  separa- 
tion ;  such  decree  can  only  be  revoked  by  order  of  the  court.  Jones 
V.  Jones,  90  Hun,  414,  35  Supp.  877,  70  St.  Eep.  319. 

A  motion  to  vacate  a  judgment  of  separation  should  not  be 
granted  while  the  defendant  is  in  default  in  payment  of  alimony. 
Knauer  v.  Knauer,  121  App.  Div.  750. 

Judgment  on  Ground  of  Abandonment. 


MAY  WILLIAMS 

agst. 

CORNELIUS  WILLIAMS. 


M30N.  y.  193. 


The  summons,  with  a  copy  of  the  complaint  in  this  action,  having 
been  personally  served  upon  the  defendant  and  the  defendant  havmg 
appeared  herein  by  MacFarland,  Boardman  &  Piatt,  Esqs.,  his  at- 
torneys and  having  served  an  answer  to  the  complaint,  and  having 
afterwards  in  pursuance  of  leave  granted  at  the  trial,  amended  his 
answer,  and  issue  having  been  duly  joined  thereupon,  and 

This  action  having  come  on  to  be  tried  in  its  order  on  the  calendar 
at  a  Special  Term  of  the  Supreme  Court  of  the  State  of  Few  York, 
held  at  the  court  house  in  the  city  and  county  of  New  York,  on  the 
first  Monday  of  April,  1888,  before  the  Hon.  Miles  Beach,  one  of  the 
ludges  of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
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New  York,  duly  assigned  to  hold  said  court,  without  a  jury,  and  the 
said  action  having  been  tried  on  the  24th  and  25th  of  said  April,  1888, 
and  the  decision  of  the  said  judge  having  been  duly  made  and  filed, 
and  it  appearing  to  the  court  that  before  the  commencement  of  this 
action  the  defendant  abandoned  the  plaintiff. 

Now,  on  motion  of  Elliott  &  S.  Sidney  Smith,  of  counsel  for  the 
plaintiff,  it  is  ordered,  adjudged  and  decreed,  and  this  court  by  virtue 
of  its  power  and  authority  and  of  the  statute  in  such  case  made  and 
provided,  doth  order,  adjudge  and  decree: 

1.  That  the  said  plaintiff  and  defendant  be  and  they  are  hereby 
separated  from  bed  and  board  forever. 

2.  That  the  care,  custody  and  education  of  the  child  of  such  mar- 
riage is  hereby  awarded  to  the  plaintiff,  subject  to  the  right  to  the 
defendant  to  see  said  child,  with  the  right  to  the  defendant  to  apply 
to  this  court  at  any  time  for  its  order  and  direction  as  to  the  main- 
tenance and  education  of  said  child. 

3.  That  the  defendant  pay  to  the  plaintiff  as  aji  allowance  for  the 
education  and  maintenance  of  the  said  child,  in  monthly  installments 
from  the  date  of  this  judgment,  the  sum  of  $500  annually  or  until 
the  further  order  of  this  court. 

4.  That  the  defendant  pay  to  the  plaintiff  for  the  support  and 
maintenance  of  the  plaintiff,  in  monthly  installments  from  the  date 
of  this  judgment,  the  sum  of  $1,000  annually. 

5.  That  if  any  event  shall  occur  materially  changing  the  circum- 
stances of  the  parties  or  either  of  them,  an  application  may  be  made 
on  the  foot  of  this  judgment  in  this  action  by  any  party  in  interest, 
for  such  modification  of  such  judgment  as  may  be  just. 

6.  That  the  defendant  pay  to  the  plaintiff  or  to  her  attorneys, 
Elliott  &  S.  Sidney  Smith,  her  costs  and  disbursements  of  this  action, 
as  taxed  and  adjusted  by  the  clerk,  viz:  Ninety-nine  tot  dollars, 
and  that  the  plaintiff  have  execution  therefor. 

7.  That  the  defendant  pay  to  the  plaintiff  or  her  attorneys,  Elliott 
&  S.  Sidney  Smith,  in  addition  to  the  said  costs  and  disbursements,  a 
counsel  fee  in  this  action  of  $350. 

JAMES  A.  FLACK, 

Clerk. 

Form  of  Judgment  for  Separation  with  Maintenance,  and  Providing 
for  Custody  of  Children,  with  Special  Provisions. 

SUPREME  COURT. 

ANNA  P.  BEREAN 

agst. 

RUDOLPH  K.   BEREAN. 


The  issues  in  this  action  having  been  brought  on  for  trial  at  a 
Trial  Term,  held  before  Mr.  Justice  Parker,  without  a  jury,  at  the 
court  house,  in  the  city  of  Kingston,  Ulster  county,  N.  Y.,  on  the 
33d  day  of  April,  1888,  and  continuing  from  time  to  time  thereafter 
until  the  adjournment  of  the  court,  and  a  decision  therein  having 
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been  rendered  for  the  plaintifE  and  filed :  Now,  on  motion  of  Carroll 
Whitaker,  plaintiff's  attorney,  it  is  ordered,  adjudged  and  decreed 
that  the  said  plaintiff  and  defendant  be  separated  from  bed  and  board 
forever. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  care, 
custody  and  control  of  Julia  M.  Berean,  the  daughter  of  the  parties 
hereto,  is  hereby  awarded  to  said  Anna  P.  Berean,  with  leave  to  the 
defendant  to  visit  said  Julia  from  time  to  time  at  reasonable  hours 
in  the  daytime  only,  and  not  more  frequently  than  once  in  each 
week,  and  each  visit  shall  not  exceed  more  than  two  hours.  This 
provision  may  be  changed  at  any  time  by  consent  of  the  plaintiff,  or 
by  an  order  of  this  court,  so  that  more  frequent  and  longer  visits 
may  be  made  by  defendant  to  said  daughter  Julia,  in  case  of  sickness, 
or  as  circumstances  may  require. 

And  it  is  further  ordered,  adjudged  and  decreed  that  said  Eudolph 
K.  Berean  may  have  the  care,  custody  and  control  of  said  daughter 
Julia  whenever  he  may  request  the  same  of  the  plaintiff,  in  writing, 
for  one  week,  between  the  first  days  of  January  and  July  in  each 
year  and  for  one  week  between  the  first  days  of  July  and  January  in 
each  year. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  care, 
custody  and  control  of  Clarence  Berean  and  Benjamin  Berean,  sons 
of  the  parties  hereto,  is  hereby  awarded  to  the  defendant  Eudolph 
K.  Berean,  with  leave  to  the  plaintiff  to  visit  each  of  them  from  time 
to  time  at  reasonable  hours  in  the  daytime  only,  but  not  more  fre- 
quently than  once  in  each  week,  and  each  visit  shall  not  exceed 
more  than  two  hours  in  duration.  This  provision  may  be  changed 
at  any  time  by  consent  of  the  defendant,  or  by  order  of  this  court, 
so  that  more  frequent  and  longer  visits  may  be  made  by  the  plaintiff 
to  each  of  said  sons,  in  case  of  sickness,  and  as  circumstances  may 
require. 

It  is  further  ordered,  adjudged  and  decreed  that  said  Anna  P. 
Berean  may  have  the  care  and  custody  of  said  sons  whenever  she 
may  request  the  same  of  the  defendant,  in  writing,  for  one  week 
between  the  first  days  of  January  and  July  in  each  year,  and  for  one 
week  between  the  first  days  of  July  and  January  in  each  year. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Eudolph  K.  Berean  pay  to  the  plaintiff  $10  per  week  during  their 
joint  lives  from  the  date  of  this  decree  for  her  support  and  mainte- 
nance; such  pajrments  to  be  made  quarterly,  viz.:  on  the  15th 
of  July,  October,  January  and  April  in  each  year;  and  if  said  days 
fall  upon  Sunday  or  holidays,  then  payment  to  be  made  on  the  next 
day.  The  first  quarter-yearly  payment  to  be  made  July  15,  1888, 
and  such  payments  to  be  made  by  deposit  to  the  credit  of  the  plaintiff 
in  the  First  National  Bank  of  Saugerties  on  the  days  above  mentioned. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Eudolph  K.  Berean  pay  to  the  plaintiff  $8  per  week  for  the  support, 
education  and  maintenance  of  the  said  daughter  Julia  M.  Berean, 
from  the  date  of  this  decree  during  the  minority  of  the  said  Julia. 
The  said  last  payments  to  be  made  quarterly,  on  the  same  days 
above  stated,  and  the  said  moneys  to  be  deposited  in  the  bank  above 
stated  and,  as  in  case  of  payments  to  the  plaintiff,  for  her  individual 
support. 
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And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff, 
at  any  time  whenever  she  may  deem  it  proper  and  necessary,  may 
apply  to  this  court  to  require  the  defendant  to  give  security,  in 
such  manner  and  within  such  time  as  the  court  thinks  proper,  for 
the  payment  from  time  to  time  of  the  sums  of  money  required  by 
this  judgment  to  be  paid  by  the  defendant  to  the  plaintiff,  and  the 
court,  in  its  discretion,  upon  such  application,  may  require  such 
security  to  be  given. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  court  at 
any  time  hereafter,  upon  application  of  either  or  both  of  the  parties 
hereto,  may  change,  alter  or  modify  any  of  the  provisions  of  this 
decree,  including  those  as  to  the  custody  and  control  of  the  infants, 
and  to  increase  or  diminish  the  amount  to  be  paid  to  the  plaintiff  for 
her  support  and  maintenance,  or  for  the  support,  education  and 
maintenance  of  said  Julia,  and  when  the  said  maintenance  shall 
terminate. 

It  is  further  ordered,  adjudged  and  decreed  that  the  sum  of  $300 
be  paid  to  the  plaintiff's  attorney  for  costs,  disbursements  and  extra 
allowance  for  the  prosecution  of  this  action,  which,  together  with 
$300  heretofore  paid  under  the  orders  of  this  court  for  like  purpose, 
is  the  amount  of  costs  and  disbursements  allowed  in  this  action;  the 
said  $300  to  be  paid  within  ten  days  from  the  date  of  this  decree. 
This  provision,  however,  is  not  to  prevent  the  plaintiff,  in  case  the 
defendant  appeals  from  the  judgment,  to  apply  to  the  court  for  a 
further  allowance  to  defend  this  action,  upon  such  appeal. 

SAMUEL  EDWAEDS, 

Justice  Supreme  Court. 


